CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study B-700 March 29, 1995

Second Supplement to Memorandum 95-14

Unfair Competition: Consultant’s Recommendations
(Comments of Consumers Union)

Attached to this supplement are comments on the unfair competition draft
statutes from Consumers Union. We will consider this letter along with
Memorandum 95-14 and the First Supplement.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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Publisher of Consumer Reports March 29, 1995

Nat Sterling, Esg.

Executive Secretary

California Law Revision Commission MAR 2 9 1995
4000 Middlefield Road, Suite D-2 -

Palo Alto, CA 94303-4739

Re: Memorandum 95-14, Unfair Competition

Dear Members of the Law Revision Commission:

Consumers Union, the nonprofit publisher of Consumer Reports magazine, and the
Proposition 103 Enforcement Project urge you to avoid burdening private attorney
general actions to enforce consumer and civil rights with significant new procedural
requirements, We urge you to proceed with great caution in evaluating the
proposed changes which have been suggested by your consultant and others in
public and private attorney general actions under California Business and
Professions Code Sections 17200 and 17500 (the Unfair Business Practices Act).
The class action type procedural requirements which have been suggested in order
to provide res judicata and or collateral estoppel effect to Unfair Business Practices
Actions would stifle valuable law enforcement actions by private attorneys general.
As discussed below, the two principal problems that have been identified in unfair
business practice actions can be addressed with a far more limited set of changes.

Value and Importance of Private Unfair Business Practices Actions

The Unfair Business Practices Act, Business and Professions Code Sections 17100
and 17500, et. seq. is the fundamental tool for both law enforcement entities and
private organizations, which are interested in the enforcement of consumer laws.

Consumers Union has used these statutes to successfully enforce critical consumer
rights. Such cases have included:

1) A case challenging health claims in the advertising of unpasteurized milk. In
that case a permanent injunction was entered, imposing a corrective warning
|label describing health risks of the product to older persons, pregnant women,
infants, and other vulnerable groups;
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2) A case challenging allegedly deceptive advertising of adjustable rate mortgages,
which was settled for 16 newspaper statewide corrective advertising campaign;

3} A case challenging sales practices in the sale of insurance premium finance
loans, which was settled for changes in practice plus restitution:

4) A case challenging the manner of calculating the fee on small loans by major
consumer finance lender which was settled for a cessation in the practice plus
restitution: and

5) A case challenging sales practices in the door to door sale of health
maintenance organization services (case pending).

These and other important law enfarcement cases have been made possible by the
Unfair Business Practices Act’s broad standing to consumer organizations and other
persons not directly affected by the challenged practices. We urge the Law
Revision Commission not to add procedural requirements that will render
impractical such private law enforcement efforts by private plaintiffs. Class action
type notice requirements would do so.

Areas for Further Study by the Law Revision Commission

Our interest in preserving the mechanism of the Unfair Business Practices Act,
Sections 17200 and 17500, does not mean that we oppose any change to these
sections. Instead, we suggest that the Law Revision Commission explore narrowly
focused changes to address the particular problems that have been alleged in
connection with these actions.

As we understand it, the impetus for changes in the rules and procedures governing
Unfair Business Practices actions stems from two circumstances. The first is the
filing of follow-on or “copy cat” cases after the filing, pursuit, and settlement of a
case under the same facts by a public law enforcement official. The second is the
filing of private attorney general cases by persons who may attempt to or succeed in
settling them for an inadequate remedy. If the Law Revision Commission desires to
addraess these issues, it should do so with measures tailored to the problem areas,
rather than with a broad revision importing burdensome and inappropriate notice
requirements and collateral estoppel effects of class action procedures into every
Unfair Business Practices Act case.







