CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study B-700 March 22, 1995

First Supplement to Memorandum 95-14

Unfair Competition: Consultant’s Recommendations

Attached to this memorandum is an alternative draft statute to the draft
attached to Memorandum 95-14. This draft is discussed in Professor Fellmeth’s
remarks on pages 3-4 of the draft. The staff has revised the original draft received
from Professor Fellmeth for form and style purposes. (The original draft is
attached hereto as an Exhibit; the staff’s redraft follows the Exhibit.)

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary



1st Supp. Memo 95-14 EXHIBIT Study B-700

MAR-16~1995 14:2: CRILACAI £192684886 F.B2
?. L T oen Demmisson
AR 1 & 1095
e

University of &an Dicgo

Center for Public interest Law Robert C. Fellmeth, Director

To: Stan Ulrich, Nat Sterling Law Revisicn Commission
From: Prof. Robert C. Fellmeth
Re: Promised Alternative Version of Unfair Competition Act
Date: 3-16-55 |
An Alternative, Limited Version Through CCP Clarification
Code of Civil Procedure § 382.5 is added to read:

An action may be brought on behalf of the "general public" by a
private party pursuant to §§ 17204 or 17535 of the Business and
Profession Code only where:

(a) the plaintiff states that a cause of action pursuant to §
17200 et seg. or § 17500 et seq. is brought "on behalf of the
general public;"

(b} the pleading is served on the consumer department or
division of the district attorney of the county in which it is to
be filed, and on the city attorney where filed in a city with a
population of over 750,000 persons, and on the Consumer Law Section
of the Office of Attorney General, at least 30 days prior teo court
flling, and: )

{1) said service shall include a statement summarizing
the evidence upon which the complaint is baged relevant to the
allegations on behalf of the general public;

(2) proof of the service required above shall be filed
with the complaint;

(3) motiong for preliminary relief where relevant to the
"general public" allegations may be entertained during the initial
thirty day period, but shall alsc be served on the offices listed
in (b);

{c) counsel for the plaintiff is found by the court to be an
"adequate legal representative" of the interests of the general
public pled;

(d) the court affirmatively finds that neither any plaintiff
nor counsel for plaintiffs, has a conflict of interest which might

compromiae the good faith representation of the interests of the
general public ¢claimed;
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(2] at >east 45 days prior to the entry of final judgment, or
Lo any modification ¢f a final judgment or order thereto, there ig
notice of <he proposed terms, including all stipulations and
associated agreements between the parties, to: :

(1) the district attorney of the county where filed and
the city attorney where filed in a city with a
population of cver 750,000 persons;

(2) the state attorney general;

{3) regulatory agencies with Jjurisdiction over the
subject matter of the dispute or of any of the
parties allegedly acting within the scope of
regulated practice:

(4) the general public through newspaper publication, or
such other form of notice as specified by the court;
and

(3} any of the persons so notified in (1) through (4) may
petition the court for an extension of time of up to thirty days,
for good cause shown.

(£) where the above conditions of (a) through (e) are met, the
judgment shall be res judicata as to any restitutionary or
monetary terms or orders, including fluid recovery and Cy pres
methods of monetary adjustment, contribution, or disgorgement,
where, in addition:

{1) prior to entry of final judgment, there is a hearing
thereon, with cpportunity for all persons responding to the notice
of proposed entry to object or otherwige be heard, to remove
themselves from collateral estoppel coverage, or to protest or
limit the res judicata effect of the judgement; and

(2} the complaint shall not be amended or supplemented in
a manner affecting the interests of the "general public" claimed
unless the court affirmatively finds that such alteration does not
prejudice members of the general public to be bound by the
judgment; .

Code of Civil Procedure § 382.7 ig added to read:

(a) Where there is a conflict in remedies sought from the same
parties based on the same alleged acts and bases for liability
between a private action pursuant to Code of Civil Procedure § 382
or an action "on behalf of the general public" under § 17204 or §
17535 of the Business and Profession Code, and a civil acticn by a
public prosecutor on behalf of the People of the State of
California under the same sections, or covering the same thecries
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