CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study N-100 January 20, 1995

First Supplement to Memorandum 95-8

Administrative Adjudication: Comments of Attorney General
and OSH Appeals Board

Attached to this memorandum as Exhibit pp. 1-4 are comments of the
Attorney General on the draft recommendation on administrative adjudication.
Comments of the Occupational Safety and Health Appeals Board are attached as
Exhibit pp. 5-8.

General Comments

The Attorney General believes the draft is a significant improvement over
previous drafts. However, the Attorney General still has some concerns with the
proposal; these are analyzed in this memorandum. Moreover, he cautions that
additional concerns may arise as his office continues to study the impact of the
proposal on agency proceedings and monitors the input of parties during the
legislative process.

= §11425.10. Administrative adjudication bill of rights

OSHAB is concerned that it will be required by the administrative
adjudication bill of rights to review its current procedures (which are generally
consistent with the bill of rights) for discrepancies and go through a rulemaking
procedure to conform with the bill of rights. “[A]gencies like ours will be forced
to expend scarce resources in the expensive and time consuming task of
developing, adopting and implementing new regulations which do nothing more
than allow them to continue doing business just [as] they have in the past.”
Exhibit p. 7.

The staff agrees that this is a concern. We note in Memorandum 95-8 that
some agencies may think the statute requires them to go through a rulemaking
procedure to conform to the bill of rights. We propose revision of the statute
and Comment to address this concern, making clear that the bill of rights is self-
executing and prevails over conflicting regulations without the need for an
agency to adopt conforming regulations.



An alternate approach, which was proposed by the staff but rejected by the
Commission at the last meeting, is raised here by OSHAB. The proposed “rule of
substantial compliance” is a transitional provision for existing agency
procedures. Existing procedures would be deemed to satisfy the bill of rights if
the procedures serve the same functions as, and substantially protect the rights
intended to be protected by, the bill of rights.

= § 11425.50. Decision
Subdivision (a). The proposed law requires that:

The decision shall be in writing and shall include a statement of
the factual and legal basis for the decision as to each of the principal
controverted issues.

It would supersede existing Section 11518:

The decision shall be in writing and shall contain findings of
fact, a determination of the issues presented and the penalty, if any.

The reason for this change in phrasing is to pick up the case law requirement
of Topanga that there must be an articulated nexus between the evidence and the
ultimate decision in the proceeding. The Commission’s Comment states that the
changed language “more accurately reflects case law, and is not a substantive
change.”

The Attorney General prefers to retain the current requirement of findings of
fact. “That language is effective, clearly understood, and has been interpreted by
a settled body of case law. Unnecessary litigation, as well as an erosion of the
analytical quality of administrative decisions, may result from the change.”
Exhibit p. 3.

In the staff’s opinion, this is not a major issue. We prefer the language of the
draft which is cleaner and is also used in other statutes, but we understand the
Attorney General’s point that this change (which is admittedly nonsubstantive)
may unnecessarily inject new issues of interpretation into proceedings. The staff
wonders whether the marginal benefits of cleaner language are worth the
uncertainty caused by change, in light of the Attorney General’s concern. A
middle ground would be to leave existing language in the formal hearing
procedure to which it now applies, and apply the new language to other
proceedings under the bill of rights. This would not advance uniformity, which is
one of the goals of the draft.



Subdivision (b). The Attorney General objects to the proposal to give “great
weight” on judicial review to credibility determinations of the presiding officer.
The policy objection is that this transfers authority from agency heads to
presiding officers. The elected or appointed agency heads are accountable for
agency decisions. “Given this accountability, their authority should not be
eroded.” Exhibit p. 2.

The Commission has heard the arguments pro and con on this issue on
several occasions, including the arguments that the presiding officer may be in a
better position to determine credibility than the agency head and that the
proposal does not preclude the agency head from making its own
determinations, so long as it gives great weight to the credibility determinations.
The staff can offer nothing further on this matter.

§ 11430.30. Permissible ex parte communications from agency personnel

The draft allows ex parte assistance and advice to the presiding officer from a
staff assistant, provided the assistant does not “furnish, augment, diminish, or
modify the evidence in the record.” The Attorney General wants to make clear
that this only precludes an assistant from presenting new evidence; it does not
preclude the assistant from helping the presiding officer analyze existing
evidence in the record. Exhibit p. 3.

The Attorney General accurately identifies the purpose of the statute. The
staff agrees that if the proposed language is unclear, it should be clarified. The
staff suggests the following revision:

An assistant or advisor may evaluate the evidence in the record but
shall not furnish, augment, diminish, or modify the evidence in the
record other than by a supplement to the record pursuant to
subdivision (c) of Section 11425.50 .

= §11430.80. Communications between presiding officer and agency head

The statute precludes ex parte communications between the presiding officer
and the agency head “regarding any issue in the proceeding”. The purpose of the
provision is to prevent the presiding officer from becoming an advocate for the
proposed decision — the agency head should make its decision based on the
record in the proceeding.

OSHAB believes the section as drafted is overbroad. OSHAB gives the
following examples of communications that are properly made off the record but
that would be precluded by the statute:
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(1) The agency head reviewing a damages issue finds that the presiding
officer’s discussion of it in the proposed decision is insufficient. The agency head
wants to communicate that to the presiding officer, and that the damages issue
should be more carefully addressed in the future.

(2) The agency head reviewing a proposed settlement receives a claim from a
party that the terms of the settlement were not made clear to it. The agency head
wants to find out from the presiding officer whether settlement discussions were
taped and if so where in the tapes the discussions appear.

(3) The proposed decision contains an improper comment about a party, and
the party appeals alleging bias. The agency head informs the presiding officer
that it is initiating an investigation to decide whether disciplinary action should
be taken.

OSHAB points out that situations such as these arise because the agency head not
only reviews proposed decisions but also supervises the presiding officer.

It may help to narrow the standard in the proposed statute, e.g.:

There shall be no communication, direct or indirect, regarding
the merits of any issue in the proceeding, between the presiding
officer and the agency head or other person or body to which the
power to hear or decide in the proceeding is delegated.

Comment. This section precludes only communications
concerning of the merits of an issue in the proceeding. It does not
preclude, for example, the agency head from directing the
presiding officer to elaborate portions of the proposed decision in
the proceeding, from requesting the presiding officer for tapes of
settlement discussions in the proceeding, or from informing the
presiding officer of an investigation concerning disciplinary action
involving the presiding officer arising out of the proceeding.

§11445.20. When informal hearing may be used

Introductory Clause. The Attorney General reads this section as creating a
right to an informal hearing, and argues that the decision to conduct an informal
hearing should be explicitly committed to the agency’s discretion. That is the
intent of this provision. We would recast the introductory language thus: “An
agency may use an informal hearing procedure may-be-used in any of the
following proceedings .... ”

Subdivision (a). The Attorney General finds ambiguity in the provision that
permits an informal hearing where there is no disputed issue of material fact —
“may the agency conduct an informal hearing and impose a disciplinary order?”



Exhibit p. 3. The staff believes it is clear from both the language of the statute and
the Comment that each subdivision in Section 11445.20 provides a separate basis
for conducting an informal hearing, regardless of whether one of the other
subdivisions is not satisfied. We could reinforce this concept with additional
language in the Comment — “Each subdivision in this section provides an
independent basis for conducting an informal hearing. For example, if there is no
issue of material fact, an agency may conduct an informal hearing under
subdivision (a) whether or not a disciplinary sanction that exceeds the limits of
subdivision (b) may result from the hearing.”

Subdivision (b). An informal hearing may be conducted under subdivision
(b) where a minor sanction is involved. The Attorney General asks whether a
“stayed” disciplinary sanction may be imposed as the result of an informal
hearing. That’s an interesting question, and we might as well address it. The staff
suggests that in the interest of broadly validating informal proceedings,
suspended sanctions should be permitted. We would add language to the
Comment that “Under subdivision (b), an informal hearing procedure may be
used even though the sanction imposed on a party exceeds the limits of the
provision, if the sanction never takes effect because it is stayed or suspended.”

Comment. The Attorney General suggests that the California Tahoe Regional
Planning Agency might be listed as an agency that conducts land use or
environmental hearings, and therefore should be authorized to use the informal
hearing procedure automatically. The staff proposes to omit the listing of
agencies entirely, on the theory that the current draft leaves existing agency
procedures unchanged. If an agency wishes to supplement its procedures by use
of the informal hearing, it can do so by regulation.

§ 11445.30. Selection of informal hearing

The Attorney General observes that the agency’s “pleading” must state the
agency’s selection of the informal hearing procedure, but that most agency
hearings to not involve pleadings. The staff believes the notice of hearing is
more relevant here in any case, and would revise this provision to require that
“The ageney’s-pleading notice of hearing shall state the agency’s selection of the
informal hearing procedure.”




811445.40. Procedure for informal hearing

The Attorney General believes the informal hearing procedure should not be
the subject of a prehearing conference. This matter is covered in Section
11445.40 (presiding officer may limit or entirely preclude prehearing
conferences).

§ 11465.20. Declaratory decision permissive

The Attorney General thinks that the declaratory decision procedure is
inappropriate regarding matters in litigation, and the statute should state this
directly rather than by implication. The staff agrees; the deletion proposed in
Memorandum 95-8 of the statutory reference to an “actual controversy” would
help in this respect. If necessary, we could also expand the statute to preclude
issuance of a declaratory decision where “The decision involves a matter that is
the subject of pending administrative or judicial proceedings.”

The Attorney General also suggests the following revision in subdivision (b):

The agency shall not issue a declaratory decision if the-agency
determines-that any of the following applies:

The staff agrees that this language is not necessary and could create an
implication of agency discretion.

« §11507.2. Intervention

Section 11507.2 provides procedures to allow a third party to intervene in an
administrative adjudication under the formal hearing procedure. An intervention
determination by the administrative law judge would not be administratively or
judicially reviewable. An agency could by regulation preclude intervention in its
proceedings.

The Commission has heard varying concerns about this provision. The State
Bar Committee on Administration of Justice thought that intervention decisions
should be reviewable. Professor Asimow thought the intervention provisions
should be made applicable in all state administrative adjudication. The Attorney
General thought that the intervention provisions should be omitted from the
statute. We have solicited further comment on the intervention provision.

The State Bar Litigation Section believes an intervention determination not
only should be reviewable, but should be reviewable on an interlocutory basis.
The Commission has resisted this suggestion in the past because of the potential
for delay. See discussion in Memorandum 95-8.
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The Attorney General, on the other hand, opposes intervention in formal
hearings entirely, stating that it can be costly and disruptive. In these hearings,
the issues are generally framed in the pleadings by the agency. “Intervention will
likely lead to attempts to introduce, or the actual introduction of, extraneous
evidence and arguments, resulting in significant confusion and delay.” Exhibit p.
2.

The staff has several observations about the intervention proposal. First,
under the draft an agency need not follow the intervention provisions in its
proceedings — it may adopt a regulation making the intervention provisions
inapplicable. Second, whether or not an agency allows intervention, a person
who suffers substantial deprivation of a property right as a result of an
adjudicative proceeding is constitutionally entitled to notice and an opportunity
to be heard. Horn v. County of Ventura, 24 Cal. 3d 605, 156 Cal. Rptr. 718, 596 P.
2d 1134 (1979). If intervention is not allowed in this situation the courts will
fashion another remedy. At least one agency has indicated to the Commission
that clear intervention procedures would be helpful.

The staff agrees with the Attorney General that this provision potentially
could complicate and slow adjudicative proceedings. But we suspect that in
practice intervention will be relatively rare and this provision could prove
helpful in those cases where there is a problem. The staff suggests we put a
sunset clause on this provision and review experience under it after it has been
in operation for a year or two. At that time, if it appears to be working well, a
decision can be made whether it should be expanded to apply in other
administrative adjudications besides the formal hearing procedure.

We would add language to Section 11507.2 along the following lines:

(g) This section shall remain in effect until December 31, 1999,
and as of that date is repealed unless legislation is enacted effective
on or before January 1, 2000, repealing this subdivision. The
California Law Revision Commission shall study the operation of
this section and shall report to the Governor and Legislature by
December 31, 1998, with recommendations concerning this section.

= § 11513. Evidence

A decision may not be based exclusively on hearsay evidence. The proposed
law allows a party to raise this issue for the first time on judicial review, on the
theory that the party may not be aware that a decision has been based exclusively
on hearsay until after the decision is final.
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The Attorney General objects to raising the hearsay defect for the first time on
judicial review — it is unfair since the agency does not have an opportunity to
rectify the defect. It is also costly, since instead of the matter being resolved
administratively, court review is required as well as a new administrative
hearing. Exhibit p. 2.

The Commission developed this provision because under the administrative
review provisions in the draft at that time, there was a possibility that an
opportunity for administrative challenge to a decision based on hearsay would
be unavailable. Now that we have limited this provision to the formal hearing
procedure, there is a clear opportunity for a party to seek administrative review.
See Section 11521 (reconsideration). In light of this evolution of the statute, the
staff believes the provision allowing the hearsay objection to be raised for the
first time on judicial review is no longer necessary, and we would delete it from
the draft.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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State of Qalifornia
(Dffice of the Attorney General

Damiel E. Lungren
Attomey General

January 18, 1995

California Law Revision Commission
4000 Middlefield Road

Suite D=2 i
Palo Alto, CA 94303-4739

RE: Commission’s December 1994 Staff Draft:
Administrative Adijudication by State Agencies

Dear Commission Members:

As you know, I have expressed serious concerns about earlier
proposals of the California Law Revision Commission to rewrite
California’'s Administrative Procedure Act (APA). I felt that the
changes would be very costly to implement, and that there was
insufficient reason to change the entire APA. I previously
suggested that revisions be limited to remedying specific
problems identified by the Commission.

The Commission is now considering a more focused approach,
reflected in the staff’s December 1994 proposal (December 199%4
"Staff Draft: Administrative Adjudication by State Agencies.")
It is a significant improvement over the prior comprehensive
approach. The proposal reduces some of the costs of earlier
drafts, while still seeking to meet the Commission’s fundamental
objective of promoting fair administrative proceedings.

I am not, however, able to support the proposal for two
reasons. The first is due to specific provisions in the proposal
as currently constituted. Those provisions are outlined below.
The second reason involves process. In developing this proposal,
the Commission has frequently modified its peositions. That was
not merely proper, it was highly responsible. The impact of even
minor changes in administrative procedure can be very difficult ;
to predict, since they affect approximately five hundred
different types of administrative hearings. The Commission
therefore altered its recommendations as it received new
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