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Power of Attorney Law: Followup Legislation

The Commission’s Power of Attorney Law was enacted in 1994 and became

operative on January 1. See 1994 Cal Stat. ch. 307 (SB 1907). A final report on the

bill, including a revised text and Comments was approved by the Commission

last fall. In the process of preparing this publication, several technical errors came

to light. In addition, two minor substantive issues have arisen. Accordingly, the

staff has prepared technical cleanup legislation to remedy these problems and

requests Commission approval of the attached bill draft.

The minor substantive issues concern the following:

Notary Authority (Gov’t Code § 8205)

Representatives of the National Notary Association expressed the concern

that the authority in the Power of Attorney Law to certify copies of powers of

attorney (Section 4307) was not coordinated with the general provisions

concerning notaries in the Government Code. (See letter from Charles N. Faerber,

Exhibit p. 1.) The language in the bill draft has been agreed upon with Mr.

Faerber and has been cleared with the Secretary of State’s office.

Effect on Old Durable Powers of Attorney for Property (Prob. Code § 4054)

A question has been raised in the banking community about the effect on pre-

existing powers of attorney for property of the new execution rules in Section

4121 requiring, among other things, that powers be notarized or witnessed.

Section 4054 applies the new law to all powers of attorney within its scope, and

the scope provision, Section 4050(a)(1), makes clear that the new law applies to

durable powers of attorney. The execution requirements are not a problem for

pre-existing durable powers of attorney for health, since they have always been

required to be notarized or witnessed. But before January 1, durable powers of

attorney for property were not required to be notarized or witnessed.

This problem should be remedied as soon as possible. Accordingly, the

attached bill draft amends Section 4054 to make clear that the validity of pre-

existing powers of attorney is not impaired and also provides urgency language

– 1 –



at the end of the bill. The Commission should be aware, however, that it may not

be possible to make the bill an urgency measure if we find it necessary to use a

committee omnibus bill as a vehicle.

Warning Statement in Printed Form of DPAHC (Prob. Code § 4703)

The California Medical Association is concerned about a surplus word

(“and”) in the warning statement required to be included in printed forms of the

durable power of attorney for health care. (See letter from Alice P. Mead, CMA

Legal Counsel, Exhibit p. 2.) The intent of the law is clear — the Comment to

Section 4703 states that “the statement in former Civil Code Section 2433(b) that

the witnesses had to be personally known to the principal has been deleted, since

it was not consistent with other substantive requirements.” There is no

requirement that the principal know the witnesses, nor has there been in the past.

The law requires (and formerly required) that either (1) the witnesses personally

know the principal or (2) that the principal’s identity be proven by satisfactory

evidence. The staff proposes to delete the word “and” as set out on pages 5-6 of

the attached bill draft.

Technical Changes in Sections Not Sponsored by Commission

In the interest of providing a complete publication, the Commission’s recent

1995 Comprehensive Power of Attorney Law included two 1994 bills affecting the

division encompassed by the Power of Attorney Law that were not sponsored by

the Commission. (See Section 4753, enacted by 1994 Cal. Stat. ch. 966 (SB 1557);

Sections 4800-4806, enacted by 1994 Cal. Stat. ch. 1280 (SB 1857).) The

Commission is not “responsible” for the language of these provisions, but it is

appropriate to consider fixing technical problems in them since we need to make

some other corrections in a bill this session. Two technical changes of this type

are included in the bill draft:

Request to forego resuscitative measures (Prob. Code § 4753). The California

Medical Association has requested addition of a comma to clarify the meaning of

the following phrase from Section 4753(b):

A “request to forego resuscitative measures” shall be a written
document, signed by the individual, or a legally recognized
surrogate health care decisionmaker[,] and a physician and
surgeon, that directs a health care provider to forego resuscitative
measures.

– 2 –



(See letter from Alice P. Mead, CMA Legal Counsel, Exhibit p. 3.) It is hard to

make sense of this language without reading a comma in the place indicated by

brackets, but CMA finds its absence troublesome. Ms. Mead writes that “the

health care organizations that were involved in the drafting and shepherding of

this legislation agree that a prehospital DNR form in all cases must be signed by

a physician, whether the individual or instead a legally recognized surrogate

health care decision-maker signs the form.” This is supported by the bill analysis

prepared for the Assembly Judiciary Committee (July 6, 1994) and the Senate

floor analysis (Aug. 16, 1994). Does the Commission wish to include this

correction in its power of attorney followup bill?

Effect of DPAHC registration on health care provider (Prob. Code § 4806).

The procedure for registration of durable powers of attorney for health care with

the Secretary of State was placed within the health care power statutes in the new

structure by SB 1857. The original bill created the registration procedure in one

section in the Civil Code. When the multi-section version of the procedure was

placed in the Probate Code, the drafters overlooked the need to change internal

cross-references from “this section” to “this chapter.” This defect is corrected in

the amendment to Section 4806 in the bill draft.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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