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Study N-100 January 20, 1995

Memorandum 95-5

Administrative Adjudication: Conforming Revisions

The proposed administrative adjudication bill of rights sets forth fundamental

public policy and due process requirements for all agency adjudication —

presiding officer free from bias, separation of functions, prohibition of ex parte

communications, open hearings, language assistance, written decision based on

the record, and designation and indexing of precedent decisions.  Some agency

statutes conflict or overlap with these.  At the last meeting, the Commission

considered to what extent these statutes should be preserved, and concluded that

the staff should be aggressive in proposing amendments to make them

subordinate to the administrative adjudication bill of rights.

The draft statute also has provisions to facilitate agency proceedings, such as

settlement authority, subpoena authority, and emergency decision procedures.

Some agency statutes conflict or overlap with these.  Since fundamental public

policy or due process is not involved in these, it is less important to conform

them to the draft statute.

These statutes are discussed below.  The following exhibits are attached to

this Memorandum:

Exhibit 1:  Revised conforming revisions. These replace the conforming

revisions on pages 85-108 of the recommendation attached to Memorandum 95-4.

Exhibit 2:  The text of ex parte communication statutes to be kept unchanged.

Exhibit 3:  A list of other statutes to be kept unchanged.

EX PARTE COMMUNICATIONS

To Be Made Subject to Draft Statute

The staff recommends making the following ex parte communications

provisions subject to the draft statute as set out in Exhibit 1.

Council for Private Postsecondary and Vocational Education.  The Council

regulates private postsecondary institutions, provides claims procedures for

students entitled to tuition refunds because of withdrawal from or closure of the

institution, and provides administrative hearings.  Educ. Code §§ 94300-94350
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(operative until June 30, 1996).  The Council’s statute prohibits ex parte

communications, and is similar to the ex parte communications provisions of the

draft statute.  Educ. Code § 94323(f)(2), added by 1994 Cal. Stat. ch. 809.

Workers’ compensation.  Certain issues in workers’ compensation

proceedings are subject to arbitration.  Lab. Code § 5275.  Ex parte

communications with the arbitrator or a potential arbitrator are prohibited,

except to schedule the arbitration hearing or to request a continuance.  Id. § 5278.

Similarly, the draft statute permits communications that concern “a matter of

procedure or practice, including a request for a continuance, that is not in

controversy.”  Proposed Section 11430.20.

California Integrated Waste Management Board.  This board makes

regulations for reducing and recycling solid waste (Pub. Res. Code § 40502),

makes recommendations to the Legislature (id. § 40507), and by rollcall vote

approves, denies, or amends integrated waste management plans, permits,

exemptions, and time extensions (id. § 40510).  Its ex parte communications

provisions apply to those matters for which a rollcall vote is required — i.e.,

approval, denial, or amendment of integrated waste management plans, permits,

exemptions, and time extensions.  Id. § 40412 (Exhibit 1).  These appear to be

adjudicative in nature.  The board’s ex parte communications provisions are like

those in the draft statute in that they apply to oral and written communications,

and have an exception for communications on purely procedural matters.  They

are unlike the draft statute in that, although there is no provision for

disqualification of the Board member who received the ex parte communication,

there are severe penalties for violation (up to $50,000 fine and by imprisonment

for not more than one year in the county jail or state prison) — the draft statute

has no penalties other than disqualification of the presiding officer who received

the communication.  On the other hand, under the board’s statute, the

transgression is fully cured by the board member disclosing the communication

on the record, and the severe penalties do not apply.  The amendments in Exhibit

1 apply the ex parte communications provisions of the draft statute to the

California Integrated Waste Management Board, but preserve both the sanctions

and curative provisions of that board’s statute.

Ex Parte Communications Statutes To Be Preserved

In general, conforming revisions are not necessary to preserve agency

statutes, because Section 11415.20 in the draft statute provides that a statute
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“applicable to a particular agency or decision prevails over a conflicting or

inconsistent provision” of proposed new Chapter 4.5.  When a conforming

revision appears desirable to preserve an agency statute, it is set out in Exhibit 1.

The staff recommends preserving the following ex parte communications

provisions.

Workers’ compensation.  A disabled employee is evaluated by a medical

evaluator who makes a report to be used in proceedings before the workers’

compensation appeals board.  Communications with the medical evaluator must

be in writing and be served on the opposing party, and ex parte communication

is prohibited.  Lab. Code § 4062.2 (Exhibit 2).  The staff recommends preserving

these provisions.  The ex parte communications provisions in the draft statute

apply only to communications with the presiding officer, and would therefore

presumably not apply to communications with an expert such as a medical

examiner.  For that reason, an express statutory exemption for ex parte

communications with the medical examiner appears unnecessary, and might

create an undesirable inference that without such an exemption the draft statute

would apply to this type of communication.

Transportation agencies.  Ex parte communications between a bidder and

certain transportation agencies (San Francisco Bay Area Rapid Transit District,

Southern California Rapid Transit District, Golden Gate Bridge, Highway and

Transportation District, San Diego Metropolitan Transit Development Board,

North San Diego County Transit Development Board, or county transportation

commission) or a person responsible for awarding a transportation contract, are

prohibited.  Pub. Cont. Code § 20216 (Exhibit 2).  The bidding procedure is not an

adjudicative proceeding, and so would not be subject to the ex parte

communications provisions of the draft statute.  See proposed Section 11425.10.

Moreover, some of the agencies to which Public Contract Code Section 20216

applies are local agencies, e.g., a county transportation commission, that would

not be subject to the administrative adjudication bill of rights.  See proposed

Section 11410.30.  For these reasons, an express statutory exemption from the

draft statute for the contract bidding procedure is unnecessary, and might create

an undesirable inference that without such an exemption the draft statute would

apply to contract bidding.

Coastal Commission.  Both the draft statute and Coastal Commission statute

(Pub. Res. Code §§ 30320-30328 — Exhibit 2) prohibit ex parte communications,

provide exceptions, and require such communications to be disclosed on the
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record.  However, the respective coverage of the two statutes is significantly

different.

The Coastal Commission statute is more lenient than the draft statute by

providing that all communications by staff are permissible.  See Pub. Res. Code

§ 30322.  The draft statute prohibits ex parte communications between an

employee or representative of an agency that is a party and the presiding officer,

except for a communication “for the purpose of assistance and advice to the

presiding officer from a person who has not served as investigator, prosecutor, or

advocate in the proceeding,” or concerning a settlement proposal or technical

issue.  Thus if the draft statute were applied to the Coastal Commission, many

staff communications now permitted would become impermissible.  The Coastal

Commission wrote us that the Legislature intended it to make planning and land

use decisions acting more like a city council or board of supervisors than a court,

emphasizing its small staff and austere budget.  Second Supp. to Memo 94-11.

Our revised tentative recommendation of July 1994 had an exception permitting

ex parte advice from staff in Coastal Commission proceedings.  The Comment

said this exception “recognizes the need for policy advice from planning staff in

proceedings such as land use and environmental matters.”  The staff thinks this

exception was sound policy, and should be continued by preserving the

substance of Public Resources Code Section 30322.

At the same time, the Coastal Commission statute is more restrictive than the

draft statute by applying to legislative and quasi-legislative proceedings,

including federal consistency review, master plans, long-range development

plans, and other quasi-judicial matters.  Pub. Res. Code § 30321.  The draft statute

prohibits ex parte communications only for “agency action of specific application

that determines a legal right, duty, privilege,  immunity, or other legal interest of

a particular person.”  Draft Sections 11405.50, 11410.10.  The staff sees no reason

to narrow the Coastal Commission statute to conform to the draft statute by

making it less protective, especially since a large part of Coastal Commission

action appears to be legislative or quasi-legislative in nature.

There are also differences in sanctions in the two statutes.  In the draft statute,

a violation of the ex parte communication provisions may result in disqualifying

the presiding officer or agency head who received the communication.  Draft

Sections 11430.60, 11430.70.  The Coastal Commission statute does not disqualify

the commission member who received the communication, but imposes a civil

fine on a commission member who knowingly violates the statute, and
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authorizes a judicial writ of mandate requiring the commission to revoke its

action and rehear the matter.  Pub. Res. Code §§ 30327, 30328.  The Coastal

Commission sanctions appear more protective than the draft statute, and thus

should be preserved.

The statute requires the Coastal Commission to adopt standard disclosure

forms for reporting ex parte communications.  Pub. Res. Code § 30324.  This

seems like a useful provision that should be preserved.

Finally, the Coastal Commission statute was enacted recently (1992), which

suggests it should be preserved.  This would be accomplished by the proposed

addition of Section 30329 to the Public Resources Code set out in Exhibit 1.

State Mining and Geology Board.  This board has both legislative and

adjudicative functions.  It determines mining policy for the Division of Mines

and Geology in the Department of Conservation (legislative).  Pub. Res. Code

§ 672.  It inspects surface mining operations, and may order a mine not

complying with law to cease operations (adjudicative).  An operator who fails to

comply may be fined, and may petition for administrative review.  Id. §§ 2774.1-

2774.2.  The ex parte communications provisions of the board apply both to its

legislative and adjudicative functions.  See Pub. Res. Code § 663.1(b) (Exhibit 1).

Since the ex parte communications provisions of the draft statute only apply to

adjudication (Section 11425.10), the ex parte communications provisions of the

board must be preserved for its legislative functions.  We could provide that the

draft statute, not the Public Contract Code, applies to adjudicative proceedings of

the board.  But that might cause confusion by having two different sets of rules,

depending on whether the proceeding is legislative or adjudicative.  The ex parte

communications provisions of the board are similar to the draft statute in that

both apply to oral and written communications, both require disclosure on the

record of an ex parte communication, and both provide for disqualification of the

agency official who received the communication.  They are dissimilar in that the

board’s statute has standard disclosure forms and provides for a civil fine, much

like the California Coastal Commission statute discussed immediately above.  On

balance, the staff would preserve these provisions by an express statutory

exemption from the draft statute, set out in Exhibit 1.

PRECEDENT DECISIONS

Agency statutes that permit designation of decisions as precedential should

be amended as set out in Exhibit 1 to make them expressly subject to the
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precedent decision section of the draft statute.  These agencies are the Fair

Employment and Housing Commission, (Gov’t Code § 12935), Unemployment

Insurance Appeals Board (Unemp. Ins. Code § 409), and State Personnel Board

(Gov’t Code § 19582.5).  Without such an express provision, there might be a

question whether the agency statute is a conflicting or  inconsistent statute that

would control under Section 11415.20.

SETTLEMENT

A number of agency sections permit settlement “before, during, or after the

hearing.”  Veh. Code §§ 11111.5, 11218, 11302.5, 11408, 11509.1, 11613.5, 11707,

11808.5, 11903.5.  This seems like useful language to include in the draft statute.

Accordingly, Section 11415.60 should be revised as follows:

11415.60. (a) An agency may formulate and issue a decision by
settlement, pursuant to an agreement of the parties, without
conducting an adjudicative proceeding. Subject to subdivision (c),
the settlement may be on any terms the parties determine are
appropriate. Notwithstanding any other statute, no evidence of an
offer of compromise or settlement made in settlement negotiations
is admissible in an adjudicative proceeding or civil action, whether
as affirmative evidence, by way of impeachment, or for any other
purpose.

(b) A settlement may made before or after issuance of an agency
pleading, except that in an adjudicative proceeding to determine
whether an occupational license should be revoked, suspended,
limited, or conditioned, a settlement may not be made before
issuance of the agency pleading. A settlement may be made before,
during, or after the hearing.

(c) A settlement is subject to any necessary agency approval. An
agency head may delegate the power to approve a settlement. The
terms of a settlement may not be contrary to statute or regulation,
except that the settlement may include sanctions the agency would
otherwise lack power to impose.

Subdivision (c) of Section 11415.60 provides that a settlement is subject to any

necessary agency approval.  The last paragraph of the Comment to Section

11415.60 should be revised to cite existing agency sections that require approval

of a settlement:

Section 11415.60 is subject to a specific statute to the contrary
governing the matter. Section 11415.20 (conflicting or inconsistent
statute controls). Subdivision (c) of Section 11415.60 recognizes that
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some other statutes provide for agency approval of a settlement.
See, e.g., Gov’t Code § 18681 (authority of State Personnel Board to
approve settlements), Lab. Code §§ 98.2(d) (approval in labor
standards enforcement), 5001 (approval of workers’ compensation
settlement required), Pub. Res. Code § 6107 (approval by Governor
of settlement by State Lands Commission), Rev. & Tax. Code §§
7093.5, 9271, 19442, 30459.1, 32471, 40211, 41171, 43522, 45867,
50156.11, 55332 (approval of tax settlements).

Other statutes on settlement that do not need a conforming revision are listed

in Exhibit 3.

SUBPOENAS

Sections 11450.10-11455.20 of the draft statute authorize subpoenas, permit a

motion to quash, provide witness fees and mileage, and provide for court

enforcement, including the contempt sanction.  There are parallel provisions in

many agency statutes for non-APA proceedings.  See Exhibit 3.  Unlike the draft

statute, some provide criminal penalties for disobedience.  See, e.g., Pub. Res.

Code §§ 3359, 3771.  There does not appear to be a compelling reason to conform

all these to the draft statute.

INTERIM SUSPENSION ORDERS AND OTHER EMERGENCY ORDERS

A number of agency statutes provide for interim suspension orders and other

emergency orders.  See Exhibit 3.  The emergency decision provisions in the draft

statute are permissive — an agency may use them to issue an emergency decision

if the agency has adopted a regulation making them applicable.  Section 11460.20.

We should make clear that these provisions supplement and do not replace

agency statutes by adding the following to Section 11460.10:

11460.10. (a) Subject to the limitations in this article, an agency
may conduct an adjudicative proceeding under the emergency
decision procedure provided in this article.

(b) This article supplements and does not replace other statutes
that provide for interim suspension orders or other emergency
orders.

Comment. . . .
For other sections on interim suspension orders and other

emergency orders, see Bus. & Prof. Code §§ 494 (order for interim
suspension of licensee), 10086(a) (real estate licensee); Educ. Code
§§ 66017 (immediate suspension of student), 94319.12 (emergency
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suspension of approval of private postsecondary institution to
operate); Fin. Code § 8201 (immediate removal of officer or
employee of savings association); Food & Ag. Code § 56537
(Director of Food and Agriculture); Health & Safety Code §§ 1550.5
(health facilities and day care centers), 1569.50 (same), 1596.886
(same); Pub. Util. Code § 1070.5 (trucking license); Veh. Code §
11706 (motor vehicle license suspension).

OTHER PROVISIONS

A list of statutes on open hearings, bias, written decision, and language

assistance is set out in Exhibit 3.  None of these appear to require a conforming

revision.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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