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Uniform Prudent Investor Act:
Comments on Tentative Recommendation

This memorandum considers comments on the tentative recommendation

proposing the Uniform Prudent Investor Act which was circulated following the

September meeting. We have received letters from two organizations.

The Executive Committee of the State Bar Estate Planning, Trust and Probate

Law Section “approved the Tentative Recommendation and agreed that adoption

of the Uniform Prudent Investor Act in California is a positive development.”

(See letter from Monica Dell’Osso, Exhibit pp. 2-4.) The Section also raises several

concerns which are discussed in staff notes following the relevant sections of the

tentative recommendation. (See staff notes on pages 3-8, in the attached draft

recommendation.)

The California Bankers Association (CBA) supports the general concept of the

proposal but reserves comment until CBA policy committees can meet on the

issue. (See letter from David W. Lauer, Exhibit p. 4.) CBA expects to have its

comments and any recommendations for revision no later than December 9.

One general concern expressed by the State Bar Section concerns the effect the

default rule may have on small trusts:

2. There was concern about the impact of the Act on trustees of small
trusts. Since the Act is a default rule, it would apply to all trusts unless
there is language to the contrary in the instrument. The problem is that
trustees of a small trust who do not have financial management expertise
will feel compelled to retain a money manager or other financial
professional in order to meet the applicable standard of care. In a small
trust, the cost of such expertise may be burdensome or prohibitive,

The Section does not suggest a way to deal with its concern. The UPIA should

not be read to compel hiring investment advisors at a “burdensome or

prohibitive” cost. This would be contrary to the trustee’s fiduciary duty. See

Section 16050. Since the Trust Law already provides for a portfolio approach to

investment decisions, in some respects the addition of UPIA is not a change in

course, but a clarification of duties encompassed by existing law. By providing



more detail, UPIA should assist trustees of small (and medium and large) trusts

in making investment and management decisions.

At the November meeting, the Commission should review the State Bar

Section’s comments and make any needed revisions. (See also the staff note on

page 12 concerning Section 16040.) The Commission should then consider

approval of the recommendation for introduction in the 1995 legislative session.

This will enable the staff to prepare materials and find a bill author. There is one

qualification, however, since CBA may have concerns that need to be addressed,

although CBA has expressed support of the concept. Normally, the Commission

should postpone approval of a recommendation in such circumstances, but we

will need to start looking for an author before the Commission has a chance to

consider any CBA proposals at its next meeting in late January.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary






































