
Study N-100 November 16, 1994

First Supplement to Memorandum 94-50

Administrative Adjudication: Comments on Choice of Drafts

Since Memorandum 94-50 was written we have received the following letters

commenting on the Commission’s project on administrative adjudication by state

agencies:

Commenter Exhibit Page
Pothier & Associates 1-3
CALPERS 4-9
California Society of Professional Engineers 10
State Bar Committee on Administration of Justice 11-17

This supplemental memorandum highlights points from the letters. The staff

intends to raise only bulleted [•] matters at the Commission meeting.

• Choice of Drafts

Pothier & Associates supports the comprehensive revision draft. Exhibit p. 1.

• Application of Statute

Pothier & Associates suggests that the adjudicative procedures ought to apply

not only to state agencies but also to entities that make decisions under the

jurisdiction of state agencies. Exhibit p. 2. They give the example of the Escrow

Agents’ Fidelity Corporation, a non-profit mutual benefit corporation organized

pursuant to statute whose function is to indemnify licensed escrow companies

against fidelity trust fund losses. It makes decisions in conjunction with the

Department of Corporations, but it is not a “state agency” within the meaning of

our draft and would not be subject to the administrative adjudication provisions

of the draft. No statutory procedures are provided for decisions by the Escrow

Agents’ Fidelity Corporation; the statute does make the decisions reviewable by

a court proceeding or by arbitration.

The staff believes it would not be a simple matter to extend the statute to

apply to such quasi-public entities and public corporations. We do not know

what their current decision-making structures are, or whether many of the

statutory provisions are workable for them. If the Commission is inclined to
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pursue this matter, the staff would do it as a separate project and not encumber

the current effort at this stage in the proceedings.

Pothier & Associates also suggest that the sanction for the same or similar

offenses be the same for both the Department of Corporations and the Escrow

Agents’ Fidelity Corporation, eliminating the need to incur the attorneys’ fees

and costs to proceed twice on the same issues. Exhibit p. 3. The staff believes the

matter of sanctions, and issue of enforcement by two different entities for the

same offense, is beyond the scope of the project on adjudication procedures.

• Exemption Requests

The State Bar Committee on Administration of Justice would exempt the

Workers Compensation Appeals Board and the State Bar Court. Exhibit p. 12.

The staff notes that the State Bar Court would not be subject to the statute. For

the exemption request of the Workers Compensation Appeals Board, see

Memorandum 94-50.

• Central Panel of Hearing Officers

The State Bar Committee on Administration of Justice would remove agency

hearing officers to a central panel. Exhibit pp. 12-14. The staff notes that the

Commission has devoted a substantial amount of time to this concept and

concluded that the major upheaval this proposal would cause in the operation

of state agencies is unwarranted when the same goal can be obtained by other

means such as separation of functions and limitation of ex parte

communications.

Agency Action on Application (Comp. Rev. § 642.120)

CALPERS is concerned that the draft may impose a duty to conduct a hearing

where currently the statutes are clear that a hearing is optional. Exhibit pp. 4-5.

The draft is not intended to impose such a duty, and we believe the draft is

reasonably clear that a hearing is only required, on application of a person, in

circumstances where a hearing is otherwise statutorily or constitutionally

required. Nonetheless, if CALPERS is concerned about how the interaction of

these statutes, the staff will work with them to add clarifying language to the

CALPERS statute. The staff notes that if the comprehensive revision is

abandoned in favor of the alternate draft, this will no longer be an issue.

Time for Agency Action (Comp. Rev. § 642.130)
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CALPERS notes that the time allowed in the draft for an agency to respond to

an application for agency action is too short, since the investigation period on

matters takes longer than the time allowed. Exhibit pp. 5-6. CALPERS suggests

that the deadlines be measured from an express request for hearing made after a

staff determination of benefit rights, and not from receipt of an application for

benefits or other determination of pension-related rights. The staff has no

problem with this and will work with them to add clarifying language to the

CALPERS statute. The staff notes that if the comprehensive revision is

abandoned in favor of the alternate draft, this will no longer be an issue.

• Venue (Comp. Rev. § 642.340; Alt. Draft § 11508)

The State Bar Committee on Administration of Justice would allow venue in

each place where the Court of Appeal sits, rather than the designated large cities.

“It is less burdensome for the agency to go to those locations than to require the

citizen to travel what in some cases could be a long distance. The issue is one of

public access to the administrative process.” Exhibit p. 15. The reason for the

listing of specific locations for OAH cases is that those are the locations where

OAH maintains hearing facilities.

• Intervention Nonreviewable (Comp. Rev. § 644.140; Alt. Draft § 11507.2)

The State Bar Committee on Administration of Justice would make

intervention orders reviewable in court. Exhibit p. 16. The reason for this

provision is to avoid tying up a case over an intervention decision. The

alternative is simply not to allow intervention. But many have felt intervention

would be useful, including CALPERS. See Exhibit p. 7.

Discovery

The State Bar Committee on Administration of Justice passes along a

suggestion of one of its reporters that some sort of limited pre-hearing discovery

be authorized. Exhibit p. 17. The staff notes that the Commission has looked into

this and concluded that the present scope of discovery outlined in the proposal

is adequate for adjudicative proceedings.

Motion to Compel Discovery (Comp. Rev. § 645.310; Alt. Draft § 11507.7)

CALPERS notes that under the draft a motion to compel discovery must be

made within 15 days after a party’s failure timely to respond to a discovery

request. But their concern is that if the parties may stipulate to a longer time, a
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motion to compel discovery should be permitted based on the stipulated time.

Exhibit p. 7. The staff agrees, and would add language to the Comment to

clarify the point:

The reference in this section to the “time provided in Section
645.210” includes a time provided by stipulation of the parties
pursuant to subdivision (b) of Section 645.210 (time and manner of
discovery).

The staff notes that if the comprehensive revision is abandoned in favor of the

alternate draft, we will need to add statutory language relating to the stipulation

in the alternate draft.

Default (Comp. Rev. § 648.130)

CALPERS notes that the draft permits either the agency or the presiding

officer to grant relief from a default, but does not deal with the situation of

conflicting orders by the agency and officer. Exhibit p. 7. They suggest that a

provision be added paralleling the analogous situation of conflicting orders

relating to consolidation and severance, and the staff agrees:

If the agency and presiding officer make conflicting orders
under this subdivision, the agency’s order controls.

The staff notes that if the comprehensive revision is abandoned in favor of the

alternate draft, this will no longer be an issue.

• Mandatory Settlement Conference (Comp. Rev. § 646.220; Alt. Draft 11511.7)

The State Bar Committee on Administration of Justice opposes allowing a

settlement conference to be conducted by the same presiding officer who

conducts the hearing if no settlement occurs. Settlement should be encouraged

but “a party may be reluctant to candidly discuss a compromise for fear that a

compromise position might be viewed as a tacit concession which could

predispose a decision on the merits against that party.” Exhibit p. 16. The reason

for this provision is that some small agencies cannot afford to have separate

hearing officers for settlement. The staff notes that if the comprehensive

revision is abandoned in favor of the alternate draft, this will no longer be an

issue.
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Privilege

The State Bar Committee on Administration of Justice passes along a

suggestion of one of its reporters that if a witness testifies in an administrative

proceeding to matters that would be privileged in a civil proceeding, the

administrative testimony might be considered a waiver of the privilege for the

civil proceeding. Exhibit p. 17. This is a matter the Commission has not

previously considered. The staff proposes to analyze the matter for

Commission consideration at a future meeting.

Burden of Proof (Comp. Rev. § 648.310)

CALPERS notes that the provision that the proponent of a matter bears the

burden of proof does not clear up existing confusion in the law as to who has the

burden of proof in a case involving voluntary reinstatement after disability

retirement. Exhibit p. 8. The staff thinks the matter will have to be resolved by

case law. The staff notes that if the comprehensive revision is abandoned in favor

of the alternate draft, this issue will not be raised.

• Disciplinary Guidelines

Memorandum 94-50 suggests that the statute should make clear that a

penalty may be based on agency guidelines if they have been adopted as

regulations. The staff believes this merely repeats an existing provision of the

Administrative Procedure Act governing underground regulations. The proposal

is supported by the California Society of Professional Engineers. Exhibit p. 10.

The staff suggests a couple of modifications of the draft:

The penalty decision may not be based on a guideline, criterion,
bulletin, manual, instruction, order, standard of general
application, or other rule if unless it has been adopted as a
regulation and filed with the Secretary of State pursuant to Chapter
3.5 (commencing with Section 11340).

• Ex Parte Communications From Agency Personnel (Comp. Rev. § 643.430)

The State Bar Committee on Administration of Justice would delete authority

of an agency employee or representative to communicate with the presiding

officer concerning a settlement proposal. “Such ex parte contacts may both dilute

the other party’s due process rights and foster a public impression of bias and

inherent unfairness.” Exhibit p. 15. The reason the Commission adopted this

provision is to maintain the confidentiality necessary to encourage settlements.
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CAJ would revise the provision allowing ex parte communications from

nonprosecutorial agency personnel in technical cases, to give parties a right to

cross-examine in addition to the right to make a written response. Exhibit p. 15.

The staff is concerned about the mechanics of this proposal and what it might

do to the hearing process.

• Ex Parte Communications Between Presiding Officer and Agency Head

(Comp. Rev. § 649.260; Alt. Draft § 11430.80)

CALPERS would not prohibit ex parte communications between the

presiding officer and agency head absolutely; an outright ban seems

unnecessarily restrictive. Exhibit p. 9. They would allow communications to the

same extent as communications are allowed with other agency personnel (advice

and assistance by nonprosecutorial personnel, technical and land use advice).

The staff takes the position in Memorandum 94-50 that there should be no ex

parte communications between presiding officer and agency head.

Correction of Mistakes (Comp. Rev. § 649.170; Alt. Draft § 11518.5)

The draft provides that an application for correction of a mistake in the

decision is deemed denied if not acted on within 15 days. This presents a

problem for CALPERS (and perhaps other agencies), which only meets monthly.

They suggest an agency be authorized to extend the 15-day period. Exhibit p. 8.

The staff agrees: “The application is considered denied if the agency does not

dispose of it within 15 days after it is made or such longer time as the agency

provides by regulation .”

• Administrative Review of Decision (Comp. Rev. § 649.210; Alt. Draft §

11517)

CALPERS supports the provision granting the agency authority to review of

portion only of the proposed decision. The staff notes that this provision is a

feature of the comprehensive revision that is not carried over into the alternate

draft. The reason is that in the alternative draft we have left intact basic hearing

procedures, including administrative review procedures.

However, we have made improvements in the existing APA formal hearing

procedure where the improvement is clear and not objected to. This particular

provision may fall into this category. If so, the staff suggests revision of Section

11517(c) to read:
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(c) If the proposed decision is not adopted as provided in
subdivision (b), the agency itself may decide the case upon the
record, including the transcript, with or without taking additional
evidence, or may refer the case to the same administrative law
judge to take additional evidence. By stipulation of the parties, the
agency may decide the case upon the record without including the
transcript. If the case is assigned to an administrative law judge he
or she shall prepare a proposed decision as provided in subdivision
(b) upon the additional evidence and the transcript and other
papers which are part of the record of the prior hearing. A copy of
the proposed decision shall be furnished to each party and his or
her attorney as prescribed in subdivision (b). The agency itself shall
decide no case provided for in this subdivision without affording
the parties the opportunity to present either oral or written
argument before the agency itself. If additional oral evidence is
introduced before the agency itself, no agency member may vote
unless the member heard the additional oral evidence. The
authority of the agency itself to decide the case under this
subdivision includes authority to decide some but not all issues in
the case.

• Administrative Review as a Matter of Right

The State Bar Committee on Administration of Justice would provide for

review of the presiding officer’s decision on request of a party as a matter of

right. Exhibit p. 14. This goes the opposite direction of the Commission’s

recommendation, which is to add flexibility to the decision-making process and

to encourage agency heads to give greater weight to the presiding officer’s

decision, including the ability to make the presiding officer’s decision final.

Judicial Review (Comp. Rev. § 650; Alt. Draft § 11523)

The statute governing judicial review, as amended this year, provides:

The complete record of the proceedings, or the parts thereof as
are designated by the petitioner, shall be prepared by the Office of
Administrative Hearings or the agency and shall be delivered to
petitioner, within 30 days, which time shall be extended for good
cause shown, after a request therefor by him or her, upon the
payment of the fee specified in Section 69950 as now or hereinafter
amended for the transcript, the cost of preparation of other portions
of the record and for certification thereof.
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CALPERS is concerned that the statute fails to indicate how long the agency must

wait for the petitioner to designate a part of the record before it may proceed on

the assumption that the complete record is required. A revision is needed to

“reduce confusion and delay encountered in the appeal process.” Exhibit p. 9.

The staff would address this matter by revising the provision to read:

The On request of the petitioner for a record of the proceedings,
the complete record of the proceedings, or the parts thereof as are
designated by the petitioner in the request , shall be prepared by
the Office of Administrative Hearings or the agency and shall be
delivered to petitioner , within 30 days after the request , which
time shall be extended for good cause shown, after a request
therefor by him or her, upon the payment of the fee specified in
Section 69950 as now or hereinafter amended for the transcript, the
cost of preparation of other portions of the record and for
certification thereof.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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