Study N-100 November 3, 1994

Memorandum 94-50

Administrative Adjudication:
Choice of Drafts for Recommendation to Legislature

The first part of this memorandum presents for Commission decision a
choice of drafts for the Commission’s recommendation to the Legislature on
administrative adjudication. The second part discusses specific issues in
administrative adjudication that have been raised concerning the drafts. The
third part discusses matters that concern only the existing Administrative
Procedure Act (which would be preserved intact as part of the proposed
alternate draft).

CHOICE OF DRAFTS

Attached to this memorandum are the two drafts:

(1) A comprehensive revision based on the Commission’s July 1994
revised tentative recommendation, incorporating decisions made at the
Commission’s September meeting. The comprehensive revision provides
default rules to govern administrative adjudication by all state agencies. A
state agency could adopt a special hearing procedure for its adjudicative
proceedings (except where the proceeding is conducted by the Office of
Administrative Hearings). Adoption of a special hearing procedure would be
by regulation and the procedure would be subject to fundamental due process
and public policy requirements such as separation of functions and
prohibition of ex parte communications.

(2) An alternate draft that is more narrowly focused, leaving existing state
agency hearing procedures fundamentally unaltered. The more narrow
approach is drawn from the revised tentative recommendation, along the
lines suggested by the Attorney General. It modernizes the formal hearing
procedure (existing Administrative Procedure Act) in a number of respects, it
makes available added flexibility for the hearings of all state agencies (e.g.,
alternative dispute resolution), and it superimposes fundamental due process
and public policy requirements on all agency proceedings in the form of an
“administrative adjudication bill of rights”.
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Development of Alternate Draft

Probably two-thirds of the comprehensive revision survives intact in the
alternate draft. Such matters as application of the statute, alternative dispute
resolution, ex parte communications, separation of functions, precedent
decisions, language assistance, informal hearing procedure, subpoenas,
enforcement of orders and sanctions, emergency decision procedure,
declaratory decision procedure, and conversion of proceedings are preserved
wholesale in the alternate draft. It is the procedural detail of pleadings,
discovery, prehearing conference, evidence, initial decision, agency review,
and the like, that is omitted from the draft, leaving an agency’s basic hearing
procedures in place.

In deriving the alternate draft from the comprehensive revision, the staff
made a number of close judgment calls as to which provisions were strictly
procedural and should be omitted or limited to the formal hearing procedure
and which provisions were of such magnitude that they ought to be applied
across the board to all state agency adjudicative proceedings. The staff’s bias in
close cases ordinarily was to omit the provision or limit its application,
consistent with the purpose of the alternate draft to provide minimal impact
on existing state adjudicative procedures. For example, the material on
representation of parties is absent from the alternate draft, along with most of
the evidentiary rules.

The alternate draft also presented an organizational challenge, since one
object of the alternate draft is to leave existing procedures (including section
numbers) untouched to the extent practical. We have done this by leaving the
existing administrative adjudication chapter in place (the “formal hearing
procedure”), and adding immediately before it a chapter of general provisions
applicable to all agency hearings. This structure lacks the organizational
flexibility we need for the most logical groupings of provisions, but the staff
believes it is manageable.

In putting together the alternate draft, the staff fixed a few inconsistencies
and ambiguities carried over from the comprehensive revision. If the
Commission decides to go with the comprehensive revision rather than the
alternate draft, we will need to ferret out the corrections and improvements
made in the alternate draft and incorporate them in the comprehensive
revision,

A few specifics the staff would like to note about the alternate draft:
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(1) The administrative adjudication bill of rights eliminates the “right to
present and rebut evidence”, since this is inherent in the concept of an
evidentiary hearing. Observe that “notice and an opportunity to be heard”
also is not expressly stated, even though this is fundamental to due process of
law.

(2) The requirement that the agency make available a copy of its hearing
procedure is elevated to the bill of rights.

(3) The “great weight” requirement for credibility determinations of the
presiding officer has been relocated from Code of Civil Procedure Section
1094.5 to the bill of rights.

(4) Previous versions of the statute have stated that a contrary express
statute applicable to an agency’s proceeding controls over the general
provisions of the Administrative Procedure Act. Consistent with the
objective to leave agency procedures basically unimpaired, this concept has
been softened in the alternate draft to provide that “conflicting or
inconsistent” express agency procedure provisions prevail. This eases
substantially the conforming revision problem discussed below.

(5) The alternate draft makes clear that an agency’s basic procedure
controls, but where there is no procedure provided, it may use the
adjudication  provisions of the Administrative Procedure Act. No
implementing regulations are necessary.

Commentary on the Choice Between Drafts

The reason the Commission decided to develop an alternate draft is that
the comprehensive revision, while it addresses the substantive concerns of
most of the agencies, continues to arouse substantial opposition due to the
implementation costs. Under the comprehensive revision agencies would
have to review the new law and their existing procedures. If an agency wishes
to preserve its existing procedure (and it is apparent that most will), it must
go through a rulemaking process to do so. The agencies indicate that it will be
a substantial burden on them, particularly with their limited resources due to
budget reductions, to go through this exercise merely to end up exactly where
they are now in terms of their adjudicatory procedures.

In the staff’s opinion, the best case that can be made for the comprehensive
revision approach was set out in the letter from Frederic Woocher of Santa
Monica, distributed at the last Commission meeting.



We are writing to express our support for the tentative
recommendation  for  Administrative  Procedure  Reform
currently circulated by the Law Revision Commission. Our law
firm practices extensively in the area of administrative law.
Although we have represented both state administrative
agencies themselves and clients appearing before various
agencies, we write to you today purely on our own behalf and as
private attorneys knowledgeable in this field of the law.

We firmly believe that the statute presently proposed would
constitute a real advance in administrative justice. We are aware
that the Attorney General and many agencies have expressed
opposition to the recommendation, but we believe that the
private Bar also should be heard from. We believe this proposal
provides a historic opportunity to modernize California's
administrative law.

To our knowledge, all other states and the federal
government have an APA that applies to all agency
adjudication. California’s APA is antiquated and applies only to
a small percentage of agency adjudications.

The Commission's tentative recommendation would impose
minimal due process standards, such as separation of functions
and a prohibition against ex parte contacts. It would make
alternate dispute resolution available at every agency. It would
permit informal procedures instead of unnecessary formal
procedures in every case. It would provide for many economies
in adjudication, such as improved use of electronic
communication, and greater delegation to ALJs, and resolution
of discovery disputes at the agency level instead of in court. It
would make precedential decisions publicly available. And it
would ensure that the procedures of every agency would be set
forth in generally accessible regulations instead of the present
situation in which the procedures are often known only to that
agency's staff and to a handful of specialists.

The only serious objections that have been raised to the new
law are that it would require agencies to go through a
rulemaking proceeding in order to adopt special hearing
procedures that depart from the default provisions in the Act.
This would concededly impose a one-time cost on many
agencies experiencing budget problems. But the tentative draft
takes numerous steps to simplify this rulemaking process and
gives agencies a long period of time in which to adopt
regulations. We Dbelieve that this modest, one-time-only
investment in rulemaking would be well worth the cost. All
transitions have costs; if we thought only of the costs of change,
we would never make any advances.



| hope the Commission will consider our views seriously.
The tentative recommendations are too valuable in the long run
to be jettisoned now. Thank you very much for the opportunity
to submit our comments.

Despite the power of this argument, the staff does not believe it is
sufficiently powerful to overcome the substantial agency opposition that will
be vigorously advocated in the Legislature and the Governor’s office. The
agency opposition, based on the transitional costs (including litigation costs in
clarifying the meaning and application of new rules, as well as initial
implementation costs), will be effective. Unless very strong private sector
support and advocacy for the comprehensive revision is forthcoming, in the
staff’s opinion it will be difficult to obtain enactment of it.

The Commission decided at the September meeting to test whether or not
strong private sector support will be forthcoming. Steps taken to alert private
sector representatives to the decision on this matter and to determine the
extent of private sector support include, in addition to the press releases and
notices in the California Notice Register that have appeared periodically:

(1) Interest groups. The staff has given talks on this project at various
administrative law forums, encouraging private sector input. Professor
Asimow has published a short article in the California Notice Register
alerting readers to the decision on this issue. And persons and agencies
involved in this project have alerted their contacts and constituents about it.
As a result of these contacts we have received inquiries from a number of
sources, including organizations of peace officers, consulting engineers,
physicians and dentists, state employees, legal services, and automobile
association.

(2) Private bar. The staff has met with local and state bar groups and
informed them of the issues. Groups known to be looking at this include the
Los Angeles County Bar Governmental Law Section, the State Bar Litigation
Section, and the State Bar Committee on Administration of Justice.

(3) Legislative activity. The staff has taken steps to obtain a preprint bill of
the comprehensive revision, to make available the text of the Commission’s
report on the comprehensive revision in the legislative data base, and to
obtain an interim or informational hearing on the comprehensive revision.
Unfortunately, things are moving slowly on the legislative front due to a
number of factors, including legislative member and staff involvement in the



electoral process, and we may not generate much input through these sources
before the matter comes before the Commission.

We will supplement this memorandum with any correspondence
received on the issue. It is quite possible, however, that the interests of the
major trade associations and lobbying groups will be aligned with the agencies
on this matter. If the members of an interest group appear regularly before a
particular agency and are familiar and comfortable with the details and quirks
of that agency’s procedure, there will be little inclination to tamper with the
basic procedure in what is essentially a specialty area. The main impetus for
uniformity is likely to come from lawyers in general practice or
administrative practice generally.

Staff Opinion

The staff believes the alternate draft is preferable to the comprehensive
revision. The alternate draft preserves all the most important substantive
changes from the comprehensive draft, including not only the
“administrative adjudication bill of rights” applicable to all proceedings but
also the flexibility enhancing options such as alternative dispute resolution
and informal hearing procedure. What the alternate draft lacks is a basic
detailed default hearing procedure that would apply unless an agency adopts a
special hearing procedure.

The staff believes that this is not a great loss. In theory the existence of a
default procedure, and the disincentive of an agency having to adopt a
regulation to preserve its special hearing procedure, should provide a gentle
impetus towards our desired goal of uniformity of hearing procedure. But the
substantial resistance to any change displayed by the agencies leads the staff to
conclude that any substantial movement towards uniformity is illusory. If the
comprehensive revision is adopted, as a practical matter most if not all
agencies will adopt a regulation preserving their existing special hearing
procedures rather than learning to live with a new procedure. The perceived
benefits of requiring agencies to reconfirm their existing procedures through
the rulemaking process will be rather intangible compared to the burden
imposed on all agencies to go through the process only to end up exactly
where they are now.

The comprehensive revision does not offer the special hearing procedure
option to agencies currently governed by the Administrative Procedure Act.



Granted, the comprehensive revision is based on the existing APA. However,
it uses new terminology, changes some time limits, alters some procedures,
etc., in the effort to provide a broad-based universal statute that can work for
all agencies (but that in fact will be little used by the other agencies). So, while
the other agencies opt out, existing APA agencies will have to cope with new
provisions, including disputes over interpretation, for no real reason.

This, to the staff, argues for leaving existing basic hearing procedures
intact, and simply imposing on them the fundamental due process and public
policy requirements of the bill of rights and liberalizing them by offering the
options of alternative dispute resolution, informal hearing procedures, and
the like. In other words, this argues for the alternate draft.

There are other reasons, both legal and political, the staff favors the
alternate draft over the comprehensive revision.

From a legal perspective, the staff believes the alternate draft is cleaner and
clearer in its operation. It superimposes the many policy provisions on
existing hearing procedures in a way that does not basically alter the
procedures. The comprehensive revision seeks to provide a new hearing
procedure that, because it attempts to make one size fit all, contains
ambiguities and is confusing at points.

The most significant legal problem presented by the comprehensive
revision is one the staff is still grappling with and the Commission has yet to
deal with — the problem of conforming revisions. Under the comprehensive
revision the basic hearing procedures apply to all agency hearings except to
the extent a special statute applicable to an agency provides a different rule.
The number of special statutes applicable to agencies is huge, and in many
cases it is not clear whether the special statute is contradictory and, if so, how
the general hearing procedure is to be modified to accommodate the special
statute. The staff believes that if we proceed with the comprehensive
revision, we will need to address this problem rather than leave it to the
courts to figure out. We are still in the process of reviewing the hundreds of
statutes that present issues of this sort.

The alternate draft does not create these legal problems, since it leaves the
existing hearing procedures intact and does not try to fundamentally alter
them. There may be a few instances where there are inconsistencies created by
the alternate draft (e.g., the alternate draft includes ex parte prohibitions
whereas a special statute applicable to the agency has a somewhat different ex
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parte prohibition), but these are minimal compared to the monumental
problems created by the comprehensive revision. Consistent with the thrust
of the alternate draft to keep existing hearing procedures intact, we have
designed the alternate draft so that it is subordinate to “conflicting or
inconsistent” provisions (rather than “contrary” provisions) in the few cases
where a conflict or inconsistency exists.

There are also political advantages to the alternate draft. It eliminates the
main argument against the comprehensive revision — the transitional cost
of implementation — since it leaves existing procedures in place. This does
not necessarily mean that agencies opposed to the comprehensive revision
will support the alternate draft, although it is possible some will. But it
should reduce the opposition.

In addition, the alternate draft cleanly and clearly indicates the changes
being made in adjudicative procedure. The issues are crystallized and not
buried in details of procedural change. Legislative committees will be able to
understand the issues better and react to opposition on the basis of the issues
presented.

The alternate draft will reduce agency opposition without, the staff
believes, losing the little private sector support that has been expressed for the
comprehensive revision. While we have made a concerted effort to stimulate
commentary from the private sector, the response so far has been
disappointing. Whether our recent efforts will generate a groundswell of
popular support for the comprehensive revision remains to be seen.

In any case, the staff believes the alternate draft is preferable to the
comprehensive revision on a number of other grounds, and it would take
unusual and overwhelming private sector input to convince us otherwise.
The staff suggests that the Commission recommend the alternate draft, rather
than the comprehensive revision, to the Governor and Legislature.

SPECIFIC ISSUES IN ADMINISTRATIVE ADJUDICATION

This part of the memorandum discusses specific issues in administrative
adjudication that have been raised by Commissioners or staff, or that have
been raised in communications to the Commission or staff. Attached to the
memorandum are letters from J. Anne Rawlins of Sacramento (Exhibit pp. 1-
3), Casey L. Young of the state Department of Industrial Relations, Division of



Workers’ Compensation (Exhibit pp. 4-10), and Karl Engeman of the Office of
Administrative Hearings (Exhibit pp. 11-17).

The issues discussed in this part apply to both the comprehensive revision
and the alternate draft. Issues that relate only to proceedings under the
existing Administrative Procedure Act (which would be preserved in the
alternate draft) are discussed in a later part of this memorandum.

The staff plans to raise only bulleted [«] items at the meeting. A
Commissioner or interested person who wishes to discuss an unbulleted item
should plan to raise the issue at the meeting.

= Exemption Requests
The Commission has received new exemption requests from the
following agencies:

Department of Industrial Relations, Division of Workers’
Compensation (Exhibit pp. 4-10)
State Personnel Board (Memorandum 94-45)

The Commission has also received renewed exemption requests from the
following agencies:

Agricultural Labor Relations Board (Memorandum 94-45)

Public Employment Relations Board (Memorandum 94-45)

Occupational Safety and Health  Appeals Board
(Memorandum 94-45)

Each of these requests is based upon the fact that the agency is a neutral
body hearing disputes to which it not a party (making irrelevant much of the
proposed law designed to ensure neutrality of the hearing officer), that the
agency’s hearings already are governed by a complete and comprehensive
statutory and regulatory hearing procedure, that the procedure already
satisfies most or all of the due process and public policy requirements the
Commission’s recommendation would mandate, that the agency would have
to expend valuable resources going through the exercise of adopting a special
hearing procedure with the net result that it ends up with exactly what it has
now, and that the major lasting effect of subjecting the agency to the proposed
law will be continuing uncertainty and ongoing litigation over whether the
agency’s procedure precisely satisfies all the specifics of the due process and
public policy requirements of the proposed law.



It was concerns such as these that prompted the Commission to explore
the alternate draft that leaves agency procedures alone, giving agencies the
option of using some of the flexibility-enhancing provisions of the proposed
law and subjecting the agencies only to the “administrative adjudication bill
of rights” provisions. The alternate approach addresses most of the concerns
of the agencies, although there still might be a question of whether an
agency'’s statutory procedure is consistent with the bill of rights. But we have
dealt with this problem in the alternate draft by providing that, to the extent
an agency’s statutory procedure conflicts or is inconsistent with the proposed
law, the agency’s statute prevails.

To further allay these concerns, the staff suggests the Commission
consider adding a rule of substantial compliance. This could be along the
following lines:

8 11425.10. Administrative adjudication bill of rights

11425.10. (a) The governing procedure by which an agency
conducts an adjudicative proceeding is subject to all of the
following requirements:

(1) The agency shall make available a copy of the governing
procedure to the person to which the agency action is directed.

(2) The hearing shall be open to public observation as
provided in Section 11425.20 (open hearings).

(3) The adjudicatory function shall be separated from the
investigative, prosecutorial, and advocacy functions within the
agency as provided in Section 11425.30 (separation of functions).

(4) The presiding officer is subject to disqualification for bias,
prejudice, or interest as provided in Section 11425.40
(disqualification of presiding officer for bias, prejudice, or
interest).

(5) The decision shall be in writing, be based on the record,
and include a statement of the factual and legal basis of the
decision as provided in Section 11425.50 (decision).

(6) A decision may not be relied on as precedent unless the
agency designates and indexes the decision as precedent as
provided in Section 11425.60 (precedent decisions).

(7) Ex parte communications shall be restricted as provided in
Article 7 (commencing with Section 11430.10) (ex parte
communications).

(8) The agency shall make available language assistance as
provided in Section 11018 or in Article 8 (commencing with
Section 11435.05) (language assistance).

(b) The governing procedure by which an agency conducts an
adjudicative proceeding may include provisions equivalent to,
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or more protective of the rights of parties than, the requirements
of this section.

(c) The governing procedure by which an agency conducts an
adjudicative proceeding may include provisions less protective
of the rights of the parties than the requirements of this section
if the provisions (i) are in effect on the operative date of this
section, (ii) serve the same functions as the requirements of this
section, and (iii) substantially protect the rights of the parties
intended to be protected by the requirements of this section.

Comment. Subdivision (c) adds a rule of substantial
compliance for existing agency procedures. It should be noted
that the requirements of this section may be overridden by a
conflicting or inconsistent statute. Section 11415.20 (conflicting
express statute controls).

Statute of Limitations for Commencing Administrative Proceeding

Ms. Rawlins suggests that there be a limitation period after a complaint is
filed during which an agency must initiate proceedings against a licensee. She
notes that investigations may continue for years. “lI have found
administrative law judges exceedingly reluctant to dismiss on the grounds of
laches or to accept a corresponding statute of limitations applicable in a civil
proceeding.” Exhibit p. 2.

The Commission has considered such a suggestion before and declined to
act on it. Statutes of limitations are substantive in nature and a study of them
would go far beyond the scope of this study relating to the administrative
hearing process.

Responsive Pleading (Comp. Rev. § 642.250; Alt. Draft § 11506)

The time for filing a response to the agency’s initial pleading under both
existing law and the proposed revision is 15 days. Ms. Rawlins believes this
should be increased to 30 days corresponding with civil practice. “It has been
my experience that 15 days limitation may result in the respondent being
unable to obtain legal advice within this time frame.” Exhibit p. 2. She points
out the added difficulty where the respondent is located outside California.

With respect to the outside of California problem, the Commission’s draft
extends time for service by mail. With respect to the general 15 day limitation,
the Commission has considered this matter and concluded that to lengthen
the response time will create problems for many agencies where a quick
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resolution is mandated by state law or federal funding. The staff recommends
no change in the responsive pleading time.

<Consolidation and Severance (Comp. Rev. § 648.120; Alt. Draft § 11507.3)

This provision would allow the agency or the administrative law judge to
order consolidation or severance. In case of conflicting orders, the agency’s
order controls.

OAMH is concerned that “the agency might consolidate a case and thereafter
(which has occurred in our cases), one of the parties persuades the ALJ that
prejudice to his or her right to a fair trial outweighs the economies achieved
through consolidation.” Exhibit p. 14.

The staff thinks this is a good point. We would revise the provision to
read: “The administrative law judge may reverse an order of the agency or
judge under this section on a determination that the consolidation or
severance will substantially prejudice the rights of a party.”

Change of Venue (Comp. Rev. § 642.350; Alt. Draft § 11508)

OAH would like to see statutory standards for change of venue that “focus
on a necessary balance between convenience of the parties against the cost to
the agency of relocating the site.” Exhibit p. 14.

The Comment mentions the convenience of witnesses and ends of justice.
The staff is concerned about codifying specific standards when there may be
other relevant considerations that should enter a decision on change of
venue. The staff would add the factors suggested by OAH in the Comment:

This section codifies practice authorizing a motion for change
of venue. See 1 Ogden, California Public Agency Practice §
33.02[4][d] (1991). Grounds for change of venue include selection
of an improper county and promotion of convenience of
witnesses and ends of justice. Cf. Code Civ. Proc. § 397. In
making a change of venue determination the administrative
law judge may weigh the detriment to the moving party of the
initial location against the cost to the agency and other parties of
relocating the site. Failure to move for a change in the place of
the hearing within the 10 day period waives the right to object to
the place of the hearing.

= Prehearing Conference (Comp. Rev. § 646.110; Alt. Draft 8§ 11511.5)
The revision of the prehearing conference procedure authorizes the
presiding officer to convert the hearing to an informal hearing at the
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conference. This is strongly opposed by OAH. “There is no practical way the
parties can prepare for this possibility without needless expenditure of time
and money to prepare an informal case for each prehearing conference.”
Exhibit p. 14.

The staff believes OAH has put its finger on an internal inconsistency in
the draft. On the one hand, the draft implies that the prehearing conference
can be converted into an informal hearing; this is consistent with the origin
of this provision in the 1981 Model State APA. On the other hand, the draft
suggests that the prehearing conference merely determines that an informal
hearing is appropriate for the dispute, and the actual hearing will occur
sometime in the future.

The staff believes the prehearing conference is not an appropriate forum
for an informal hearing absent the consent of the parties and would revise
the draft consistent with this approach:

115115. (@) On motion of a party or by order of an
administrative law judge, the administrative law judge may
conduct a prehearing conference. The administrative law judge
shall set the time and place for the prehearing conference, and
shall give reasonable written notice to all parties. Fhenotice

shall inform the parties that at the prehearing conference the
i I o nf | heari :

(b) The prehearing conference may deal with one or more of
the following matters:

(1) Exploration of settlement possibilities.

(2) Preparation of stipulations.

(3) Clarification of issues.

(4) Rulings on identity and limitation of the number of
witnesses.

(5) Objections to proffers of evidence.

(6) Order of presentation of evidence and cross-examination.

(7) Rulings regarding issuance of subpoenas and protective
orders.

(8) Schedules for the submission of written briefs and
schedules for the commencement and conduct of the hearing.

(9) Objections to use of the informal hearing procedure.

(10) Exchange of witness lists and of exhibits or documents to
be offered in evidence at the hearing.

(11) Motions for intervention.

(12) Exploration of the possibility of using the informal
hearing procedure provided in Article 10 (commencing with
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Section 11445.10) of, or alternative dispute resolution provided
in Article 5 (commencing with Section 11420.10) of , Chapter 4.5.

(13) Any other matters as shall promote the orderly and
prompt conduct of the hearing.

(c) The presiding officer may conduct all or part of the
prehearing conference by telephone, television, or other
electronic means if each participant in the conference has an
opportunity to participate in and to hear the entire proceeding
while it is taking place.

(d) At the prehearing conference the proceeding may be
converted into either of the following with the consent of the
parties :

(1) An informal hearing for disposition of the matter
provided in Article 10 (commencing with Section 11445.10) of

Chapter 4.5. The notice of the informal hearing shall state the
date of the hearing.

(2) A proceeding for alternative dispute resolution provided
in Article 5 (commencing with Section 11420.10) of Chapter 4.5.

(e) The administrative law judge shall issue a prehearing
order incorporating the matters determined at the prehearing
conference. The administrative law judge may direct one or
more of the parties to prepare a prehearing order.

Permissible Ex Parte Communications Generally (Comp. Rev. § 643.420; Alt.
Draft § 11430.20)

The prohibition on ex parte communications does not extend to a matter
of procedure or practice that is not in controversy. OAH is concerned that it is
not sufficiently clear that this exception extends to a continuance request.
Under existing law OAH “can deal separately with the requestor of a
continuance and then call the opponent and elicit his or her response
without the hassle of setting up a conference call which is difficult in the
proverbial 11th hour when these requests are typically received.” Exhibit p. 12.

The staff would make this matter clear by revising the draft to provide that
an ex parte communication is permissible if the communication *“concerns a
matter of procedure or practice , including a request for a continuance, that is
not in controversy.”

= Permissible Ex Parte Communications From Agency Personnel (Comp. Rev.
§ 643.430; Alt. Draft § 11430.30)
At the September meeting the Commission made the following change:
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A communication otherwise prohibited by [statute] from an
employee or representative of an agency that is a party to the
presiding officer is permissible in any of the following
circumstances:

(@) The communication is for the purpose of assistance and
advice to the presiding officer from a person who has not served
as investigator, prosecutor, or advocate in the proceeding or its
pre adjudlcatlve stage An assistant or adwsor shaII not receive

pmh%ﬁed—#en%lceeewmg—er furnlsh augment dlmlnlsh or

modify the evidence in the record.
The Commission asked that this matter be returned for review before
submission to the Legislature.

This change was prompted by concern that the provision could impair the
hearing operations of a small agency. In many agencies the chief counsel
must make prosecution decisions, may receive ex parte communications, and
must also supervise the presiding officer.

= Ex Parte Communications Between Presiding Officer and Agency Head
(Comp. Rev. § 649.260; Alt. Draft § 11430.80)

The Commission requested further study of the issue of communications
between the presiding officer and agency head. The considerations may vary
depending on the organizational relationship between the presiding officer
and agency head. The staff sees three functionally different but common
situations: (1) the presiding officer is employed by the prosecuting agency, the
head of which makes the final decision (non-OAH hearings); (2) the presiding
officer is employed by a nonprosecuting agency, the head of which makes the
final decision (appeals board hearings); and (3) the presiding officer is
employed by a nonprosecuting agency, the final decision being made by the
head of the prosecuting agency (OAH hearings).

The risk of improper communications between the presiding officer and
the agency head is probably least in scenario (2), where both actors are neutral,
and greatest in scenario (3) where the agency head has no control over the
presiding officer. It can also be argued that, regardless of the risk of the agency
head attempting to influence the presiding officer, the presiding officer
should at least be allowed to explain the context of the decision to the agency
head. l.e., it may be desirable to restrict communications from the agency head
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to the presiding officer but allow them from the presiding officer to the
agency head.

The staff believes ex parte communications should be prohibited both
directions, and in all scenarios. The agency head should not be instructing the
presiding officer how to rule even in the case where the hearing agency is a
neutral appeals board; even an appeals board may have an agenda it is
pushing or may have received communications and improperly seeks to pass
them on to the presiding officer. And to allow the presiding officer to
supplement the proposed decision for the benefit of the agency head, in any
scenario, destroys the concept of a decision based on the record. The decision
of the agency head should be based on the record and not on off-the-record
discussions from which the parties are excluded:

(@) There shall be no communication, direct or indirect,
regarding any issue in the proceeding, between the presiding
officer and the agency head or other person or body to which the
power to hear or decide in the proceeding is delegated.

(b) This section does not apply where the agency head or
other person or body to which the power to hear or decide in the
proceeding is delegated serves as both presiding officer and
agency head.

= Hearing by Electronic Means (Comp. Rev. § 648.150; Alt. Draft § 11440.30)

The draft permits the presiding officer to conduct the hearing
telephonically or by other electronic means, provided the participants have
an opportunity to hear the proceeding, observe exhibits, and participate. The
presiding officer may not conduct the hearing by electronic means if the
determination will be based substantially on credibility of a witness and the
electronic proceeding will impair a proper determination of credibility.

OAH sees this as a major change in the traditional right of confrontation
absent a waiver. Moreover, it requires a subjective determination of the
presiding officer made before the case is heard. OAH would prefer that a
waiver be obtained in cases conducted by it.

This concern may be more apt for the types of formal prosecutorial
hearings conducted by OAH than for other types of hearings. We could add a
provision to Section 11512(d) (formal hearing) that “Notwithstanding Section
11440.30 (hearing by electronic means), the hearing may not be conducted by
telephone, television, or other electronic means if a party objects.”
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Testimony of Respondent (Comp. Rev. § 648.320; Alt. Draft § 11513)

Existing law provides that, “If respondent does not testify in his or her
own behalf he or she may be called and examined as if under cross-
examination.” This provision has been interpreted to mean that the agency
must rest its case temporarily to allow the respondent to present its case and,
if the respondent does not testify, the agency may reopen its case and call the
respondent as a witness.

OAH states that this provision, which precludes the agency from calling
the respondent in its case in chief, is “archaic, inefficient, and may encourage
the presentation of false testimony.” Exhibit p. 15. The Commission has
previously decided to preserve this provision. The staff is not suggesting
reconsideration but thinks the Commission should be aware of this concern.

Admissibility of Evidence (Comp. Rev. § 648.410; Alt. Draft § 11513)
OAH suggests the basic admissibility rules be clarified, presumably along
the following lines:

The hearing need not be conducted according to technical
rules relating to evidence and witnesses, except as hereinafter
provided. Any relevant evidence shall be admitted # . If a
common law or statutory rule would make improper the
admission of the evidence over objection in a civil action, the
evidence shall be admitted if it is the sort of evidence on which
responsible persons are accustomed to rely in the conduct of

serious affairs ; regardless of the existence of any common law or
statutory rule which might make improper the admission of the
evidence -over-objection-in—civil-actions . Hearsay evidence may

be used for the purpose of supplementing or explaining other
evidence but shall not be sufficient in itself to support a finding
unless it would be admissible over objection in civil actions. The
rules of privilege shall be effective to the extent that they are
otherwise required by statute to be recognized at the hearing, and
irrelevant and unduly repetitious evidence shall be excluded.

In other words, the limitation of “the sort of evidence on which responsible
persons are accustomed to rely in the conduct of serious affairs” would be a
substitute standard where a technical rule of evidence would otherwise apply,
but would not be a general limitation on the admissibility of evidence. OAH
notes that this question of interpretation has long been a source of confusion
among lawyers.
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The staff’'s admittedly perfunctory research into this issue indicates a
legislative intent to make “the sort of evidence on which responsible persons
are accustomed to rely in the conduct of serious affairs” a general limitation
on admissibility of evidence in administrative proceedings, and not an
alternate standard where a technical rule of evidence would otherwise apply.
The Judicial Council report on the original drafting of this provision states:

Some of the court rules relating to the admissibility of evidence
are retained or modified; the others are eliminated. Thus the
rules of privilege are retained, and hearsay alone is made
insufficient to support a finding although it may be used to
supplement and explain direct evidence. Evidence may not be
received if it is irrelevant or unduly repetitious or not of the sort
on which reasonable persons are accustomed to rely in the
conduct of serious affairs. The latter limitation furnishes a
flexible standard of reasonableness and reliability. It was first
expressed in a Federal court opinion of Judge Learned Hand and
has been made part of several statutes dealing with
administrative procedure. In general the Council hopes by
means of the proposed section to preserve the rules of evidence
which promote honesty and fairness, and to eliminate those
which are designed to exclude relevant evidence because the
person hearing it may evaluate it incorrectly.

Judicial Council of California, Tenth Biennial Report 22 (1944).

Based on this reading of legislative intent, the staff does not propose to
amend the statute as suggested by OAH. This position is also supported by the
practical consideration that the OAH revision would require parties to
administrative proceedings, many of whom are unrepresented by counsel, to
become familiar with the technical rules of evidence; this is something the
original Judicial Council draft seeks to avoid.

= Form and Contents of Decision (Comp. Rev. § 649.120; Alt. Draft § 11425.50)

The provision on the form and contents of the decision attempts to codify
the rule in Topanga — the decision must state the factual and legal basis for
the decision as to each of the principal controverted issues. A recent addition
to the Administrative Procedure Act includes a different formulation of the
rule — a decision must include “findings of fact and a conclusion articulating
the connection between the evidence produced at the hearing and the
decision reached”. Gov’t Code § 11529(q).
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There has been concern expressed that the statutory formulation
developed by the Commission could generate further litigation over its
meaning. Since an alternate statutory formulation has been adopted that
achieves the same purpose, the staff proposes that the Commission replace its
Topanga language with existing statutory language requiring an articulation
of the connection between the evidence and the decision.

= Disciplinary Guidelines

Ms. Rawlins suggests that “steps be taken to curtail the practice of licensing
boards ‘suggesting’ the administrative law judge base his or her decision on
the proposed guidelines for discipline enacted by the agency, unless these
have been formally adopted by the agency as regulations under the California
Code of Regulations.” Exhibit p. 2.

This is a common complaint we have heard during the course of this
study. Guidelines of this type would be considered “underground
regulations” and are illegal. A regulation is defined by the Administrative
Procedure Act as a rule, regulation, order, or standard of general application
adopted by an agency to implement, interpret, or make specific the law
enforced or administered by it, or to govern its procedure. Gov’'t Code §
11342(b). The APA further provides that:

No state agency shall issue, utilize, enforce, or attempt to
enforce any guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule, which is a
regulation as defined in subdivision (b) of Section 11342, unless
the qguideline, criterion, bulletin, manual, instruction, order,
standard of general application, or other rule has been adopted as
a regulation and filed with the Secretary of State pursuant to this
chapter.

Gov’t Code § 11347.5(a)

The APA also provides an enforcement mechanism in the Office of
Administrative Law.

The staff would refer Ms. Rawlins to these existing provisions. In addition,
because this has been a complaint the Commission has heard frequently
during this study, it may be worth adding a cross-reference in the
administrative adjudication provisions — something like:

11518. The decision shall be in writing and shall contain
findings of fact, a determination of the issues presented and the
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penalty, if any. The penalty may be based on a quideline,
criterion, bulletin, manual, instruction, order, standard of
general application, or other rule if it has been adopted as a
regulation and filed with the Secretary of State pursuant to
Chapter 3.5 (commencing with Section 11340). The findings may
be stated in the language of the pleadings or by reference thereto.
Copies of the decision shall be delivered to the parties personally
or sent to them by registered mail.

Comment. Section 11518 is amended consistent with the
rulemaking provisions of the Administrative Procedure Act. See
Section 11347.5 (“underground regulations™).

= Restitution (Comp. Rev. § 649.430; Alt. Draft § 11519)
OAMH suggests the following expansion of this provision:

[S]pecified terms of probation may include an order of

restitution which requires the party or—parties—to—acontract

against whom the decision is rendered to compensate the other

party-orparties-to—a-contract persons damaged as-aresult-of-a
breach—of contraet by the party against whom the decision is

rendered. In such case, the decision shall-include findings-that-a
breach-of contract-has-occurred-and shall specify the amount of

actual damages sustained as—a result—of such—breach . Where
restitution is ordered and paid pursuant to the provisions of this
subdivision, sueh the amount paid shall be credited to any
subsequent judgment in a civil action based on the same breach
ofcontraet damage .

OAMH believes restitution should be allowed to injured consumers regardless
of whether the injury occurred as a result of a breach of contract. “Restitution
would appeal appropriate whenever the evidence establishes a quantifiable
injury as the result of unprofessional conduct.” Exhibit p. 16.

This revision would address the concern of Ms. Rawlins that a licensee
may not only have to make a payment to the complainant as a result of a
disciplinary proceeding, but may also have to defend on the same set of facts
in a civil proceeding brought by the same complainant, particularly in
contractor licensing disputes.

The staff is reluctant to become involved in an issue of this kind, which
goes more to proper sanctions than to hearing procedures.

= Hearing Costs and Attorney Fees
Ms. Rawlins draws the Commission’s attention to Business and
Professions Code Section 125.3. That section provides that in a licensing
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disciplinary hearing, if the licensee is found to have violated the licensing act,
the administrative law judge must award the reasonable costs of
investigation and enforcement on request of the agency. Ms. Rawlins notes
that costs include attorney fees which can amount to thousands of dollars, but
there is no reciprocal provision for the licensee to recoup costs or attorney
fees should the licensee prevail at the administrative hearing. “Licentiates in
disciplinary proceedings are at a severe disadvantage because they are forced
to defend themselves against an agency where costs of litigation are of no
consequence.” Exhibit p. 1.

The staff disagrees that the costs of litigation are of no consequence to the
licensing agency. State agencies generally are under severe budgetary pressure
and must be selective in their enforcement processes. The staff agrees the cost
provision gives the licensing agency an advantage and may create a greater
inducement for the licensee to settle a case that the licensee might otherwise
contest. There is some reciprocity, as Ms. Rawlins notes, in statutes that allow
the licensee to recover limited costs and attorney fees where, on judicial
review, the court determines that the action of the agency was undertaken
without substantial justification (Code of Civil Procedure Section 1028.5) or
was arbitrary and capricious (Government Code Section 800).

The Business and Professions Code provision was enacted in 1992, when
major state agency budget slashing began. Undoubtedly, the Legislature
enacted the provision to preserve funding for the licensing disciplinary
process by requiring disciplined licensees to bear the cost of enforcement. The
weaker reciprocal provisions have both been revised by the Legislature in
recent years, and have certainly been the subject of intense political activity.
The staff believes the current state of the law on this matter represents a
political compromise and recommends against the Commission getting
involved in it.

= Judicial Review Costs and Attorney Fees

The discussion above relates to costs and attorney fees involved in the
administrative adjudication process. A related but distinguishable matter is
the costs and attorney fees involved in judicial review, after an agency
decision has been issued.

Senator Campbell suggests that the Commission consider whether a party
that seeks judicial review of an agency decision but does not prevail should be
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required to pay the agency’s costs and attorney fees of the review. There are
other policy concerns involved in this proposal, including the standard of
review and the impetus to reduce court congestion. The question of
reciprocity is also relevant here, including the existing limited statutory
provisions for awards against the agency outlined above. The staff believes
the Commission should consider this matter in the context of its other
decisions on judicial review of agency action, which we hope to wrap up
during the coming year, and would so inform the Senator.

ISSUES INVOLVING FORMAL HEARING PROCEDURE

The structure of the alternate draft leaves in place the hearing procedures
of the various agencies, including the existing formal hearing procedure
administered by the Office of Administrative Hearings. These provisions are
found at Government Code Sections 11500 to 11529. As part of the alternate
draft we propose specific improvements in the existing formal hearing statute
in place.

Our general philosophy in the alternate draft is to leave existing
procedures basically unchanged, so that the focus will be on the major policy
changes of administrative adjudication bill of rights and the flexibility-
enhancing additions. But if the need for a procedural reform or correction is
clear, and there are no objections to it, the staff would go ahead and clean up
the statute.

Many of the comments we have received from OAH address issues that
relate only to the existing formal hearing statute and proposed revisions of it.
We have implemented technical suggestions in the alternate draft. The
remainder of this memorandum analyzes OAH points the staff believes need
Commission review. Again, the staff plans to raise only bulleted [=] items at
the meeting.

= 8 11501. Application of chapter

Section 11501 contains a listing of 64 entities and an implication that the
hearings of those entities are conducted under the formal hearing procedure.
In fact, however, the listing is meaningless since (1) this listing is not
complete, (2) not all hearings of listed agencies are governed by the procedure,
and (3) whether or not a hearing is governed by the procedure is determined
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by the statutes relating to that hearing. The listing is confusing and
misleading.

OAH suggests that the listing be repealed. They note that if someone
thinks a list should be prepared, it could be included in a publication such as
the APA pamphlet OAH prepares specifying which types of hearings are
covered by the pamphlet procedures. The staff agrees with this suggestion and
would make the following amendments:

11500. In this chapter unless the context or subject matter
otherwise requires:

(@) “Agency” includes the state boards, commissions, and
officers -enumerated-in—Section—11501-and these to which this
chapter is made applicable by law, except that wherever the word
“agency” alone is used the power to act may be delegated by the
agency, and wherever the words “agency itself” are used the
power to act shall not be delegated unless the statutes relating to
the particular agency authorize the delegation of the agency’s
power to hear and decide.

Comment. Subdivision (a) of Section 11500 is amended to
reflect the deletion of the enumeration of agencies in Section
11501. The application of this chapter to the hearings of an
agency is determined by the statutes relating to the agency.
Section 11501.

11501. (a) This chapter applies to any agency as determined by
the statutes relating to that agency.

b) TH I corred toi : :
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Comment. The enumeration of agencies in subdivision (b) of
Section 11501 is deleted as obsolete. The application of this
chapter to the hearings of an agency is determined by the statutes
relating to the agency. See also Section 11500(a) (“agency”
defined).

§ 11506. Statement by way of mitigation

Existing law provides that the respondent may file a statement by way of
mitigation even if the respondent does not file a notice of defense. OAH states
that this provision should be deleted. No one uses the provision, which is an
anachronism. “Either the case is contested, includ[ing] the intent to submit
evidence of mitigation to avoid or reduce the penalty, or it is not.” Exhibit p.
14.

The Commission omitted this provision in the comprehensive revision,
and the staff agrees it should likewise be omitted from the alternate draft:

11506. (a) Within 15 days after service upon—him of the
accusation the respondent may file with the agency a notice of
defense in which he the respondent may:

(1) Request a hearing.

(2) Object to the accusation upon the ground that it does not
state acts or omissions upon which the agency may proceed.

(3) Object to the form of the accusation on the ground that it
is so indefinite or uncertain that -he the respondent cannot
identify the transaction or prepare his a defense.

(4) Admit the accusation in whole or in part.

(5) Present new matter by way of defense.

(6) Object to the accusation upon the ground that, under the
circumstances, compliance with the requirements of a regulation
would result in a material violation of another regulation
enacted by another department affecting substantive rights.

(b) Within the time specified respondent may file one or
more notices of defense upon any or all of these grounds but all
such notices shall be filed within that period unless the agency
in its discretion authorizes the filing of a later notice.

{b) (c) The respondent shall be entitled to a hearing on the
merits if -he the respondent files a notice of defense, and any
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such notice shall be deemed a specific denial of all parts of the
accusation not expressly admitted. Failure to file such notice
shall constitute a waiver of respondent’s right to a hearing, but
the agency in its discretion may nevertheless grant a hearing.
Unless objection is taken as provided in paragraph (3) of
subdivision (a), all objections to the form of the accusation shall
be deemed waived.

(c) (d) The notice of defense shall be in writing signed by or
on behalf of the respondent and shall state -his the respondent’s
mailing address. It need not be verified or follow any particular
form.

(e) As used in this section, “file,” “files,” “filed,” or “filing”
means “delivered or mailed” to the agency as provided in
Section 11505.

Comment. Section 11506 is amended to delete the statement
by way of mitigation. A default may be cured pursuant to Section
11520, and evidence in favor of mitigation may be made as a
defense.

Conforming changes should be made in the default provisions:

11520. (a) If the respondent either fails to file a notice of
defense or to appear at the hearing, the agency may take action
based upon the respondent’s express admissions or upon other
evidence and affidavits may be used as evidence without any
notice to respondent; and where the burden of proof is on the
respondent to establish that the respondent is entitled to the
agency action sought, the agency may act without taking
evidence.

{e) Notwithstanding the default of the respondent, the agency
or the administrative law judge in its discretion may, before a
proposed decision is issued, grant a hearing on reasonable notice
to the parties. The administrative law judge may order the
respondent, or the respondent’s attorney or other authorized
representative, or both, to pay reasonable expenses, including
attorney’s fees, incurred by another party as a result of the
respondent’s failure to appear at the hearing.

{d) (c) Within 7 days after service on the respondent of a
decision based on the respondent’s default, the respondent may
serve a written motion requesting that the decision be vacated
and stating the grounds relied on. The agency in its discretion
may vacate the decision and grant a hearing on a showing of
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good cause , including a hearing on the remedy based on a
showing-by-way-of mitigation . As used in this subdivision, good

cause includes but is not limited to:

(1) Failure of the person to receive notice sent pursuant to
Section 11505.

(2) Mistake, inadvertence, surprise, or excusable neglect.

Comment. Former subdivision (b), relating to the right of a
defaulting respondent to make a showing by way of mitigation,
is superseded by the procedures to cure a default in subdivisions
(b) and (c). The respondent may make a showing by way of
mitigation as a defense in the hearing.

= § 11512. Presiding officer

Subdivision (d) would provide for electronic reporting of proceedings, in
the discretion of the agency. The administrative law judge can require
stenographic reporting if electronic reporting will not provide an adequate
record; a party may require stenographic reporting at the party’s own expense.

OAH believes that the determination of the method of maintaining the
record should be made by OAH. “This would allow OAH to decide as a policy
matter which method is preferable, taking into account all the relevant factors
including appearance fees for reporters and ER monitors, equipment costs for
recording equipment, cost and speed of transcript preparation, and the
reliability of the record. Ultimately, OAH is responsible for the preparation of
a record which is adequate for judicial review.” Exhibit p. 15.

The staff agrees. Leaving the decision to the agency makes sense when this
provision is applied to agencies that conduct their own hearings. But when
the provision is limited to OAH hearings, as it is under the alternate draft,
OAMH should control this matter. We would revise the proposed provision to
read:

(d) The proceedings at the hearing shall be reported by a
stenographic reporter or electronically, in—thediscretion—of -the

ageney—H-an-agency-elects as determined by the administrative

law judge. If the administrative law judge selects electronic

reportlng of proceedlngs ﬂHheﬂadmmstFaﬂveulamHudg&may

or—{(i) a party may at the partys own expense require
stenographic reporting.
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= § 11516. Amendment of accusation after submission of case for decision

Existing Section 11516 provides that an agency may order amendment of
the accusation after submission of the case for decision, with an opportunity
for the parties to present additional evidence if they would be prejudiced by
the amendment. The Commission continued this provision in the
comprehensive statute.

If the alternate draft is adopted, leaving existing agency procedures in
place, this section would apply only in OAH hearings. OAH indicates that it is
an “anachronism that is rarely, if ever, used and should be deleted.” Exhibit p.
15. Based on this information, the staff suggests that the Commission
consider repeal of Section 11516.

= §11517. Decision in contested cases
OAMH suggests a revision of Section 11517 along the following lines:

The proposed decision shall be deemed adopted by the agency
100 days after delivery to the agency by the Office of
Administrative Hearings, unless within that time (i) the agency
notifies the parties that the proposed decision is not adopted as
provided in subdivision (b) and commences proceedings to
decide the case upon the record, including the transcript, or
without the transcript where the parties have so stipulated, or
(ii) the agency refers the case to the administrative law judge to
take additional evidence.

This suggestion is prompted by the concern that the statute is sufficiently
ambiguous to allow an agency to delay making a decision by the simple
device of ordering a partial transcript within the 100 day period even though
it has no intention of deciding the case on the record. The amendment would
make clear that the agency must either adopt or non-adopt within 100 days.
The staff has no problem with this revision, absent knowledge of concerns of
affected agencies. It is consistent with the approach taken by the Commission
in the comprehensive revision.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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LW REVISIEY LuidInISsion
September 27, 1994 FECTIIIN
Nathaniel Sterling, Esq.
Executive Secretary Fila:
California Law Revision Commission e e
4000 Middlefield Road, Suite D-2
Palo Alto, CA 943D3-4739

Dear Mr. Sterling:

It was a pleasure to meet with you last week at the Sacramento
County Bar luncheon. Thank you for sending me a copy of the
tentative recommendations which unfortunately, I have not yet had
time to thoroughly review.

In your speech you noted a lack of input from members of the
private sector. As a consequence the revisions contemplated by
your commission have been generated by state agencies. This
revelation led me to be somewhat alarmed at the thought of a
multitude of agencies promoting their own particular agendas.
Frankly I think your commission should give serious thought to
terminating as many agencies as possible, even though it would
seriously affect my legal practice.

As a follow up to our discussion, the code section authorizing
boards to collect their costs of investigation and enforcement in
disciplinary proceedings is Business and Professions Code Section
125.3 enacted in 1992. The statute includes collection of costs in

any stipulated settlement. Costs include attorney fees which can
amount to thousands of dollars.

There is no reciprocal provision for the licensee to recoup costs
or attorney fees should he or she prevail at the administrative
hearing. At present recoupment of legal fees are only available if
the action comes within Code of Civil Procedure Section 1028.5,
whicn requires a f{inding the agency acted without substantial
justification and limits reimbursement to $7,500.00; Code of Civil
Procedure Section 1021.5 which pertains to enforcement of an
important public right; or when an administrative decision is
overruled, Government Code Section 800 provides reimbursement up to
$7,500.00 but requires a finding of arbitrary or capricious action
by the agency.

Licentiates in disciplinary proceedings are at a severe
disadvantage because they are forced to defend themselves against
an agency where costs of litigation are of no consequence.
Moreover, particularly in cases involving the Contractors State
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License Board, the licensee not only has to defend against the
agency in a disciplinary proceeding which may result in payment of
money to the complainant, (see Business and Professions Code
Section 7099) but may also find it necessary to defend on the same
set of facts, in a civil proceeding brought by the same
complainant. When an agency proceeding results in payment of
monies, the complainant should be prohibited from f111ng civil
proceedings as a condition of acceptance.

As a member of the private bar I would request the time for filing
accusations by a board be strictly limited. In many cases
investigations continue for years before the accusation is finally
filed. A time limit from the date of receipt of a complaint should
be imposed especially in cases where the board does not have a
specific statute of limitations (See Board of Nursing - Business
and Professions Code 2750.) In my opinion all licensing agencies
should be bound by a statute of limitaticns. I have found
administrative law judges exceedingly reluctant to dismiss on the
grounds of laches or to accept a corresponding statute of
limitations applicable in a civil proceeding.

I note you emphasized the Commission's desire to ensure the
impartiality of hearing officers and administrative law judges. To
this end I would suggest steps be taken to curtail the practice of
licensing boards "suggesting" the administrative law judge base his
or her decision on the proposed guidelines for discipline enacted
by the agency, unless these have been formally adopted by the
agency as regulations under California Code of Regqulations.

As a final comment I would recommend the time limit under proposed
Section 642.250 be increased from 15 days to 30 days to correspond
with the time limit required to answer a civil complaint. It has
been my experience that 15 days limitation may result in the
respondent being unable to obtain legal advice within this time
frame. This may affect the respondent's rights if he or she has
not sought legal advice before filing a response, especially if
service has not been made in accordance with the statute and may
prevent the respondent from raising other objections. Also a
problem arises when the last known address is outside the United
States or the State of California. I would suggest the time limit
be further extended in these situations.

o
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I hope my comments are helpful and at least represent some response
from the private sector.

Yours very truly,
/] Zih
%ﬂ«f\_ﬁ N
. ANNE RAWLINS
Attorney at Law

LawRev.1
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MEMORANDUM

Date: September 29, 1994

To: [FORNIA LAW REVISION COMMISSION

From: CASEY L. YQU
Administrativg
Division of Workef® Compensation

Subject: CALIFORNIA LAW REVISION COMMISSION

TENTATIVE RECOMMENDATION - JULY 1994
ADMINISTRATIVE ADJUDICATION BY STATE AGENCIES

[ appreciate the opportunity to comment upon the California Law Revision
Commission's Tentative Recommendation for unifying the procedures applicable to
administrative adjudication by state agencies in California. I support the goals of the
proposal: making agency procedures more accessible and fair, increasing flexibility of
agency procedures, and maximizing efficient use of state resources. However, I believe
these goals can only be served by exempting the Division of Workers' Compensation and
the Workers' Compensation Appeals Board from the Administrative Procedure Act.
Inclusion of workers' compensation proceedings would undermine the Constitutional
mandate to provide "substantial justice in all cases expeditiously, inexpensively, and
without incumbrance of any character ..." California Constitution Article XIV, Section 4.

THE UNIQUE CONSTITUTIONAL NATURE OF THE WORKERS'

COMPENSATION SYSTEM NECESSITATES EXEMPTION OF THE DIVISION OF
WORKERS' COMPENSATION AND WORKERS' COMPENSATION APPEAL

BOARD FROM THE ADMINISTRATIVE PROCEDURE ACT

The proposed statute exempts hearings of the Public Utilities Commission from
the APA. Page 10 of the textual material prefacing the proposed amendments to the
Government Code states that the Public Utilities Commission is exempted because it is a
constitutional agency authorized to establish its own procedures, subject to statute and due
process. The DWC/WCARB is also a constitutionaily authorized agency. While the
Legislature is given some latitude in providing an adjudicatory system, the Legislature is
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instructed that it may combine intc one statute all the provisions for a complete system of
workers' compensation.

The California Constitution, Article X1V, Section 4 expressly vests the Legislature
with "...plenary power, unlimited by any provision of this Constitution, to create, and
enforce a complete system of workers' compensation, by appropriate legislation, and in
that behalf to create and enforce a liability on the part of any or all persons to compensate
any or all of their workers for injury or disability.... The Legislature is vested with plenary
powers, 1o provide for the settlement of any disputes arising under such legislation by
arbitration, or by an industrial accident commission, by the courts, or by other, any, or all
of these agencies, either separately or in combination, and may fix and control the method
and manner of trial of any such dispute, the rules of evidence and the manner of review of
decisions rendered by the tribunal or tribunals designated by it; provided, that all decisions
of any such tribunal shall be subject to review by the appellate court of this State. The
~ Legislature m mbine in one statute ali the provisions for a complete system of

workers' compensation, as herein defined.” The Constitution describes "a complete
system of workers' compensation” to include "adequate provisions for the comfort, health
and safety and general welfare of any and all workers and those dependent upon them for
support to the extent of relieving from the consequences of any injury ... incurred ... in
the course of their employment ...; full provision for such medical, surgical hospital and
other remedial treatment as is requisite to cure and relieve from the effects of such injury;
full provision for adequate insurance coverage...; full provision for regulating such
insurance coverage in all its aspects...; ... full provision for vesting power, authority and
jurisdiction in an administrative body with all the requisite governmental functions to
determine any dispute...." California Constitution, Article XIV, Section 4.

The justification for excluding the Public Utilities Commission from the proposed
Administrative Procedure Act applies with equal force to the DWC/WCAB. Like the
Pubiic Utilities Commission, the workers' compensation system is mandated by
provisions of the State Constitution. The Legislature has created the DWC and WCAB,
and has adopted numerous provisions in the Labor Code to create and enforce a complete
system of workers' compensation.

Workers' compensation has been the subject of intense legislative interest in recent
years and there have been many statutory changes adopted to reform the system. Major
reform bills were passed in 1989 and 1993. The legislation effected many procedural as
well as substantive changes in workers' compensation law. For example, the procedure
used to "commence proceedings before the WCAB" was changed in 1989, and changed
again in 1993. Labor Code §5401. The time at which the parties may undertake
discovery was changed in 1989 and 1993. Labor Code §5401. The parameters for
admissibility of medical opinion evidence were substantially changed. Labor Code
§4060, 4061, 4062. A rebuttable presumption of compensability was created for claims
that are not denied within 90 days. Labor Code §5402. A mandatory settlement
conference procedure and discovery cut-off date were instituted. Labor Code §5502.
Mandatory and voluntary arbitration were authorized. Labor Code §5270 et seq. These
statutory provisions are all part of the complete system of workers' compensation that the
legislature has created in the Labor Code pursuant to the constitutional directive. The
legislature needs to maintain maximum ability to revise workers' compensation
procedures to carry out its constitutional obligation to provide a complete system.
Subjecting the workers' compensation system to the Government Code's APA provisions
would substantially interfere with the ability 1o craft workers' compensation procedures to
the unique needs of the system.




The DWC/WCAB is not just another state agency. It has a special constitutional
mandate which calls for special procedures. The many regulatory and decision making
functions of the Division of Workers' Compensation need to be integrated into a
"complete system.” The Legislature has set forth its intent in Labor Code §3201 as
follows: "This division [4] and Division 5 (commencing with Section 6300) [statutes
relating to workers' compensation] are an expression of the police power and are intended
to make effective and apply to a complete system of workers' compensation the
provisions of Section 4 of Article XIV of the California Constitution.” Subjecting the
workers' compensation adjudication system to the Administrative Procedure Act would
frustrate the efforts to maintain a complete integrated system to provide for injured
workers. Workers' compensation is vitally important to workers in California and to the
economy as a whole due to its impact on the cost of doing business in the State. The
Legislature should not restrict the flexibility to shape special workers' compensation
provisions by making the APA applicable.

DWC recommends that proposed APA §612.110 be revised to include the
following language: :

"(d) This division does not apply to the Division of Workers' Compensation or the
Workers' Compensation Appeals Board."

THE WORKERS' COMPENSATION SYSTEM INVOLVES A SPECIALIZED AND
INSULAR BODY OF LAW THAT IS MOST APPROPRIATELY SEGREGATED

FROM _ADMINISTRATIVE ADJUDICATION PROCEDURES APPLICABLE TO
EXECUTIVE BRANCH AGENCIES

Clearly one of the main purposes of the proposal is to establish uniformity of
administrative procedure so advocates appearing before various agencies do not have to be
burdened and disadvantaged by having to identify and comply with a multitude of
different procedures. The explanatory text notes that some agencies have poorly
developed or unwritten procedures which are not generally available to non-specialists.
This justification for unification of administrative procedure is not applicable to matters
before the DWC and WCAB. Procedures of the DWC and WCAB are promulgated in
accordance with Labor Code §85307, 5307.3, 5307.4, and are codified in Title 8§,
California Code of Regulations. They are easily accessible to all attorneys and parties
who appear before the WCAB. -

Workers' compensation is a very specialized area of law. Generally attorneys
who come before the WCAB and DWC practice exclusively in the workers' compensation
field and are thoroughly familiar with the procedures that govern the proceedings. It is
particularly noteworthy that the State Bar recognizes workers' compensation as an area of
specialty certification for attorneys,

The Labor Code and interpretive regulations constitute an integrated system of
substantive rights and dispute resolution mechanisms that have been unhampered by
provisions of other codes. There is a long history of workers’ compensation as a creature
of the Labor Code, and a large body of appellate case law exists. Workers' compensation
is not like most other administrative systems that may handle only a few score or few
hundred administrative hearings per year. In 1993, over 320,000 hearings were
conducted by the WCAB. The procedures for hearings by the DWC/WCAB have evolved
over a very long period to cope with the volume and complexity of matters to be resolved.
Breaking the integrity of workers' compensation as a creature of the Labor Code would
wreak havoc with the syster.
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THE AVAILABILITY OF THE SPECIAL HEARING PROCEDURE UNDER THE
ADMINISTRATIVE PROCEDURE ACT IS NOT ADEQUATE FOR THE DWC AND
WCAB BECAUSE APPLICABILITY OF THE APA WOULD ENGENDER
CONFUSION_AND LITIGATION AND WOULD_ NOT RESULT IN ANY
ADDITIONAL PROCEDURAL PROTECTIONS

The prefatory text of the proposed APA acknowledges that "there will be some
cases where the general procedure is not appropriate, and there are situations where it is
clear that the provisions of the statute will not work for the circumstances of a particular
agency or type of hearing”, There are a multitude of Labor Code and regulation
provisions setting adjudication procedures that conflict with the proposed APA. Section
612.140 specifies that "a statute applicable to a particular agency or decision prevails over
a contrary provision of this division". If a special hearing procedure were not adopted to
supersede the APA procedures, it would be horrendously burdensome for parties to
determine where the Labor Code and APA overlapped or conflicted. As a practical matter,
it would be absolutely critical that the WCAB and DWC adopt special hearing procedures
so that all parties would know the applicable procedure. Most likely the DWC and
WCAB would adopt the “"existing regulations” pursuant to §633.040, since these
. comprehensive regulations have been specially tailored over time to the needs of the
workers' compensation system.

The question thus arises, of what use is it to have the APA applicable to
DWC/WCAB if the current Labor Code and DWC/WCAB regulations will continue to
govern the compensation proceedings? None whatsoever. It will only create confusion to
have the APA "apply” to DWC/WCAB and yet have all of the proceedings be governed by
rules of the Labor Code and DWC/WCAB regulations. 1 recognize that for certain
agencies the APA's provision of specified requirements for adoption of special hearing
procedure will in effect establish due process constraints that the agency rules might
otherwise lack. This rationale does not apply to workers' compensation as the practice
and procedure of the DWC and WCAB already substantially comply with the
"requirements for special hearing procedure” set forth in §633.030.

Section 633.030(a)(1) requiring the presiding officer to be free of "bias, prejudice,.
and interest” has its parallei in Labor Code §5311 which allows a party to object to a

workers' compensation judge on the grounds specified in Code of Civil Procedure §641
(applicable to objections to a referee.)

Section 633.030(a)(2) requires that the adjudicatory furnction be separated from the
investigative, prosecutorial, and advocacy functions within the agency. Many of the
separation of functions concerns are not relevant to the WCAB and DWC which serve
almost exclusively as neutral agencies to resolve disputes between private parties. The
WCAB is more akin to a court than to an administrative agency that investigates and then
prosecutes a person for regulatory violations. Neither workers' compensation judges nor
the WCAB itself have any prosecutory or advocacy functions, and are disinterested in the
substantive outcome of the case.

Within the DWC, employees in the Rehabilitation Unit called "Rehabilitation
Consultants” conduct some informal administrative proceedings to resolve disputes
between private litigants. Labor Code §4645. It is unclear whether any of these
proceedings would be subject to the proposed APA. Even if the proceedings were subject
to the APA, there would not be any separation of functions problems. The Consultants
are disinterested in the outcome of the case and do not serve any prosecutorial or advocacy
role. They serve as neutral hearing officers for disputes between private parties.
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The only function of the DWC/WCAB in which the DWC acts as prosecutor is the
audit function. Under Labor Code §§ 129 and 129.5 the Administrative Director of the
DWC is charged with auditing insurers, self-insured employers, and third-party
administrators to determine if the entities are complying with their workers' compensation
obligations. Section 129.5 provides that the Administrative Director shall assess
administrative penalties where violations are found. Labor Code §129.5(¢) provides that
an insurer, self-insured employer, or third-party administrator may request a "conference"
with the administrative director after the assessment of penalties. By regulation, this
conference is a hearing where the agency and the audit subject may present evidence to
support or rebut the alleged violations. The Labor Code does not separate the functions of
auditing and reviewing a challenge to the audit findings, but allows the agency head, the
administrative director of DWC; to act in both functions. In practice, there is a complete
separation of the audit unit staff from the Administrative Director and his hearing officer.
The administrative director has delegated authority to the audit unit to conduct audits of
warkers' compensation claims files, and to assess administrative penalties in a "Notice of
Penalty Assessment”. The administrative director delegates to a hearing officer the
authority to hold a hearing, and issues a decision after review of the entire record. The
hearing officer who presides over the hearing is not a part of the audit unit staff and ex
parte contact between audit unit staff and the hearing officer and administrative director is
scrupulously avoided. ,

Section 633.030(a)(3) requires that ex parte communications be restricted. Title 8,
California Code of Regulations §10324 precludes written or oral ex parte communications
with the WCAB or a workers' compensation judge.

Section 633.030(a)(4) requires the hearing to be open to public observation. The
Labor Code makes reference to "open hearings” in §5703 and §5704. In practice, WCAB
hearings are open to the public unless they involve sensitive issues requiring privacy,
such as HIV infection of a worker. -

Section 633.030(a)(5) requires language assistance be made available, and
§648.245(c) specifically states that, for workers’ compensation matters, the costs of
interpreters are to be paid in accordance with regulations of the DWC and WCAB. Labor
Code Section 5811 provides for interpreters at hearings, depositions, and other settings
necessary to ascertain the validity or extent of injury. It also provides that interpreters fees
may be allowed as costs. The DWC rules at Title 8, California Code of Regulations
§9795.1 through 9795.4 set forth a fee schedule, require notice to injured workers of the

right to an interpreter, and describe the circumstances in which an interpreter would be
provided.

Section 633.030(a)(6) requires that each party have the right to present and rebut
evidence. Labor Code §5700 states that "Ether party may be present at any hearing, in
person, by attorney, or by any other agent, and may present testimony pertinent under the
pleadings.” In addition to testimony, a party is permitted to present other kinds of
evidence in support of its case and in rebuttal to its opponent’s case. Labor Code §5703
states that "The appeals board may receive as evidence either at or subsequent to a
hearing, and use as proof of any fact in dispute, the following matters, in addition to
sworn testimony presented in open hearing: (a) Reports of attending or examining
physicians...(b) Reports of special investigators..., (c) Reports of employers, containing
copies of time sheets, book accounts, reports, and other records properly authenticated,
(d) Properly authenticated copies of hospital records..., (¢) All publications of the
Division of Industrial Accidents, (f) All official publications of state and United States
governments, {(g) Excerpts from expert testimony received by the appeals board...."
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Labor Code §5704 states that "...matters added to the record, otherwise than during the
course of an open hearing, shall be served upon the parties to the proceeding, and an
opportunity shall be given to produce evidence in explanation or rebuttal thereof before
decision is rendered." See also WCAB Rules providing right to cross-examine a
physician and allowing continuance of hearing for rebuttal testimony where medical
testimony is allowed at hearing. Title 8, California Code of Regulations §§10606, 10610.

Section 633.030(a)(7) requires the decision to be in writing, based on the record,
and include a statement of the factual and legal basis of the decision. Labor Code §5313
states that "the appeals board or the workers' compensation judge shall...make and file
findings upon all facts involved in t he controversy and an award, order, or decision
stating the determination as to the rights of the parties. Together with the findings,
decision order, or award there shall be served ... a summary of the evidence received and
relied upon and the reasons or grounds upon which the determination was made."

Section 633.030(a)(8) states that a decision may not be relied on as precedent
unless the agency designates and indexes the decision as precedent. Although the agency
itself does not designate and index precedent decisions, Matthew Bender publishes a case
reporter, California Compensation Cases, that includes significant WCAB decisions. The
existence of this reporter is universally known to workers' compensation practitioners.
The California Compensation Cases would be available to the general public at law
libraries. The expense to the agency of generating and maintaining an index does not
appear justified when such a service is presently available to the public through
commercial sources.

The structure of the DWC and WCAB already substantially complies with the
proposed separation of functions prerequisites for adoption of special hearing procedures.
Thus, application of those prerequisites serves no useful purpose. The DWC and WCAB
would likely adopt the existing regulations as the special hearing procedures. Inclusion of
DWC and WCAB within the APA will just lead to confusion and possible litigation over
the applicable procedures, '

CONCILUSION

Workers' compensation is a specialized and insular body of law which has
developed its own procedures over time. The constitutional directive to create a complete
system of workers' compensation is best carried out by exempting the DWC and WCAB
from the APA. The legislature should maintain maximum flexibility to reform the
workers' compensation system by exempting the DWC and WCAB from the APA
provisions of the Government Code. DWC suggests the following revisions to the
proposed APA:

§648.230

"(a) The following state agencies shali provide language assistance in adjudicative
proceedings to the extent provided in this article:
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[***]

Department of Industrial Relations (Except the Workers' Compensation Appeals Board

and the Division of Workers' Compensation)

[***]

[***]“
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STATE OF CALIFORNIA - STATE AND CONSUMER SERVICES AGENCY PETE WILSON, Governor

DEPARTMENT OF GENERAL SERVICES

OFFICE OF ADMINISTRATIVE HEARINGS
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501 J STREET, SUITE 230 (318) 4454926 R ‘;n "l’mmiss‘m
SACRAMENTO, CA 95814 (918) 323-6439 (FAX) SoOER S
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October 28, 1994

Mr. Nathaniel Sterling

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: ADMINISTRATIVE ADJUDICATION NARROW-FOCUS DRAFT
Dear Nat:

As | told you during our recent telephone conversation, | have reviewed the draft
of the latest version of the Administrative Procedure Act and | do not feel any of
the revisions previously included which improved the procedures which specificaily
relate to our cases have been omitted.

As promised, here follows a number of comments about other provisions which
remain:

Chapter 4

Section 11370.3. Delete "hearing” and "reporters, and" on line 34 as we now
contract for such services.

Section 11420.10. Wording "is subject to” is confusing and awkward. | suppose
the article applies to any adjudicative proceeding for which mediation or arbitration
are required {or encouraged?). '

Section 11420.20. | have concerns about whether this section allows a regulatory
agency lin licensing matters) to delegate its authority to an arbitrator whose
decision is binding.

Section 11425.10(a}{8) seems to conflict with Article 8 which limits the agencies
which must provide language assistance notwithstanding the inclusion of the
“right” among the so-called "Bill of Rights".

: Feglonal Offices
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Section 11425.20. | wonder if the Seering protections ought to be included here
rather than a later section in the formal hearing chapter.

Section 11430.10. | would like to continue treating continuance requests as
outside the ex parte rules. At present, with the provision of the APA limiting the
application of ex parte rules to communications about the merits of a case, we can
deal separately with the requestor of a continuance and then call the opponent and
elicit his or her response without the hassle of setting up a conference call which is
difficult in the proverbial 11th hour when these requests are typically received.

Section 11430.20 does not seem to resolve my concern even though
"calendaring” is mentioned in the notes.

Section 11435.15. | missed the last meeting at which the Commission resolved

not to expand the language assistance requirement to all adjudicative proceedings.
| wonder why. '

Section 11440.10. Again, the delegation issue as it relates to a regulatory agency
established to protect the public. Does this section allow {as a ludicrous example)
the California Medical Board to delegate its power to the California Medical
Association, a "body”. Perhaps some qualifying language is necessary.

Section 11440.20. 1'm confused about the interplay of this provision and section
11505 if Chapter 4 provisions are designed to augment formal hearing provisions.
-l understand that section 11415.20 is designed to resolve some of these
inconsistencies, but I'm not sure it does in this casa.

Section 11440.30 is a huge change in the traditional right of confrontation absent
a waiver. | would prefer that a waiver be obtained in our cases rather that the
subjective determination by the Presiding Officer, before the case is heard, that the
issues will not depend on the assessment of cradibility of "a witness” and that
electronic aiternatives will not "impair a proper determination of credibility.”

Section 11440.40. Even though this language is substantially the same as the
present APA provision, the Commission may want to expand the protection to
anyone who complains of inappropriate sexual behavior whether or not it rises to
the level of harassment, assault or battery as thase terms are specifically defined in
employment law and criminal case law and statutes.
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Section 11450.10, Subsection {b) refers to an affidavit "of authenticity” . The
affidavit does not "authenticate” the records but provides the foundational
information by which the documents may be received under the business records
exception to the hearsay rule {without the necessity of calling the custodian to
appear personally) in accordance with section 1561 of the Evidence Code. Section
2020 deais with depositions even though it does mention Evidence Code section
1561.

Section 11450.20. | support the liberalization of the requirements for serving a
subpoena but | believe this section goes much too far in the opposite direction.
The telephonic acknowledgement in particular seems inadvisable. | can’t imagine
many of our judges feeling comfortable pursuing a contampt citation based on this
kind of "acknowledgement” (but maybe i’'m just being old fashioned).

Section 11450.30 Subdivision (a) can be reworded to simply authorize a motion
to quash or protective order by any person or entity served with a subpoena. Itis
not unusual for non-parties to resist subpoenas such as a hospital whose patient
records are sought. The words "reasonably made" are ambiguous.

Section 11450.40. A witness is not subpoenaed on a "motion" so this should be
changed to read that the person who subpoenaed the witness pays the fees.

Section 11455.10. | think the word "the" praceding "contempt” should be
changed to "a".

Sections 11460.20 et seq. | am confused by this series of statutes dealing with
emergency decisions. . 11460.20 requires agencies to adopt regulations dealing
with a number of things {such as the circumstances in which emergency relief may
be issued) and subsaquent statutes seem to deal with many of these areas e.qg.
section 11460.30 {b).

Chapter 5.

With the changes in section 11501(a), the meaning of that section, read in
conjunction with section 11500, is even more confusing than is now the casas.
These two sections would seem to require all hearings heid by the enumerated
agencies to comply with the entirety of the APA. At present, only the adjudicative
functions of agencies, whather listed or not, to which the APA is made applicable
by statutes relating to that agency, are covered by the APA. For example, some of
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the DMV cases are covered strictly APA hearings; some are not. The same is true
for the Office of the Attorney General and others. The solution, in part, may be to
eliminate the list altogether and if someone thinks a list should be prapared, it
could be included in some publication like the APA pamphlet my office prepares
specifying which types of hearings are covered by the pamphlet provisions.

Section 11505 should be amended to read that a continuance requast should be
directed to OAH once the matter is filed with us.

Section 11506(d) should be deleted. No one uses this provision which is an
anachronistic section from the original Act I'm sure. Either the case is contested,
inciuded the intent to submit evidence of mitigation to avoid or reduce the penalty
or it is not.

Section 11507.3

Just a suggested wording change in lines 34 and 35, I'd word it, "... concerning
the procedure to avoid unnecessary costs or delay."

| don’t like (c} because the agency might consolidate a case and thereafter {which
has occurred in our cases), one of the parties persuades the ALJ that prejudice to
his or her right to a fair trial outwaighs the economies achieved through
consolidation.

Section 11507.6. Typo in line 29. First word should be "Investigative.”

Section 11508. | like the added authority of the ALJ to change venue but | think
standards should be added which focus on a necessary balanca between
convenience of the parties against the cost to the agency of relocating the site.

Section 11511.5 should be changed to reflect current practice by which OAH
notifies the parties of the time and place for the prehearing conference. | strongly
oppose the right of the ALJ to convert a prehearing conference to an informal
hearing. There is no practical way the parties can prepare for this possibility
without needless expenditure of time and money to prepare an informal case for
each prehearing conference. Of course, the ALJ does have the right to try to
settle the case which generally involves a discussion of the issues and respactive
contentions.
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Section 11511.7 should probably allow the parties to stipulate to the same judge
at trial if they so desire. OAH should notice the settlement conference.

Section 11512 should probably reference in the statute {rather than the note} the
statute setting out the grounds for disqualification: section 11425.40.

In subdivision {d), | believe OAH should determine the method of maintaining the
record. This would allow OAH to decide as a policy matter which method is
preferable, taking into account all the relevant factors including appearance fees for
reporters and ER monitors, equipment costs for recording equipment, cost and
speed of transcript preparation, and the reliability of the record. Ultimately, OAH is
responsible for the preparation of a record which is adequate for judicial review.

Section 11513 1 renew my observation that the provision which precludes the
agency from calling the respondent in its case in chief is archaic, inefficient, and
may encourage the presentation of false testimony.

Subdivision (c) has long been the source of confusion with some lawyers
interpreting it (erroneously in my opinion) as limiting the introduction of otherwise
relevant evidence if it does not also meet the standard of "the sort of evidence on
which responsible persons are accustomed to rely in the conduct of serious
affairs...". Parhaps this can be clarified.

Section 11516. | believe this to be another anachronism that is rarely, if ever,
used and should be deleted.

Section 11517. Within section (¢}, I'm not sure w-hat is intended by language
allowing "authorized and appropriate relief”. Presumably, with the non-adoption of
the PD, no sanction has been imposed. '

Within subdivision (d}, there is an opportunity to clarify a present ambiguity within
the first sentence. | believe the sentence should be changed to require the agency
to either adopt, with or without appropriate modifications, or non-adopt the PD

within 100 days. We have had at least one case in which a partial transcript was
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ordered to determine whether to adopt and the 100 days ran. The question
became whether the agency has "commenced proceedings” to decide the case
upon the record.

Section 11519. | believe this should be rewritten to separately deal with stays
which are imposed by the agency to delay the execution of a particular sanction
and the more common situation in which the penalty is "stayed” and the
respondent concurrently placed on probation with the threat to lift the stayed
sanction if a violation occurs. One is a procedural issue. The other simply an
enabling provision dealing with disciplinary options. The same holds true for the
enabling language relating to probationary conditions. Perhaps thase should be
placed in a separate provision.

Subdivision {d) should ba rewritten to allow restitution to injured consumers
regardless of whether the injury occurred as the result of a breach of contract.
Restitution would appear appropriate whenever the evidence establishes a
quantifiable injury as the result of unprofessional conduct.

Subdivision (e} is unduly burdensome. If the respondent is lawfully served with the
accusation and notice of hearing and appears or defaults, it seeams he or she should
be subject to sanctions imposed if there have been reasonable attempts to serve
him or her at his or her address of record. Or does the phrase "is served with"
include such "constructive” service by virtue of another generic section?

Section 11520 is another section which should be clarified. The addition of the
word "either” before the word "fails™ would clarify that a respondent must both
file a notice of defense and appear to avoid a default.

Within subdivision (d), | would delete the language, "including a hearing on the
remedy based on a showing by way of mitigation.”

Section 11524 should be changed to reflect the present title Presiding Judge,
formerly Administrative Law Judge in Charge.

| realize that many of the sections to which | recommend changes are either
existing provisions within the APA or sections which have bsen part of tha Draft
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APA for some time. | apologize for my failure to voice many of the suggested
changes previously. | was, I’m afraid, caught up in what seemed the larger policy
considerations taken up by the Law Revision Commission. | should also add that
‘the suggestions are based on a fairly quick review of the newest draft and some
no doubt reflect my lack of familiarity with the whole statutory scheme and the
interrelationship between parts. '

Very truly yours,

KARL S. ENGEMAN
Director

KSE:sw
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ADMIN. ADJUD. — ALTERNATE DRAFT, NOVEMBER 1994

Alternate Draft
ADMINISTRATIVE ADJUDICATION BY STATE AGENCIES

SUMMARY OF RECOMMENDATION

Purpose of Revision

This recommendation proposes to supplement the hearing provisions of both the
1945 California APA and other state agency hearing procedures. The proposed law
would govern all state proceedings where an evidentiary hearing for determination
of facts is statutorily or constitutionally required. The purpose of the revision is to:

* Promote greater uniformity in state agency hearing procedures.

» Make state agency hearing procedures more accessible to the public.

» Improve fairness of state agency hearing procedures.

» Modernize and add greater flexibility to state agency hearing procedures.

Effect on Existing Procedures

The proposed law would leave in place existing basic hearing procedures. It
would superimpose on all state agency hearing procedures an “administrative
adjudication bill of rights” providing fundamental due process and public policy
protections. It would supplement existing procedures with optional provisions to
add flexibility to state agency hearing procedures. And it would modernize the
1945 California APA.

Administrative Adjudication Bill of Rights

All state agency adjudicative proceedings would be subject to fundamental due
process and public policy requirements:

» The agency must make available a copy of its hearing procedure.

» The hearing is open to public observation.

» The adjudicatory function must be separated from the investigative,
prosecutorial, and advocacy functions within the agency.

» The presiding officer must be free of bias, prejudice, and interest.

» The decision must be in writing, be based on the record, and include a
statement of the factual and legal basis of the decision. Credibility determinations
made by the presiding officer are entitled to great weight on review.

» The decision may not be relied on as precedent unless the agency designates
and indexes it as precedent.

» Ex parte communications to the presiding officer are prohibited.

» The agency must make available language assistance to the extent required by
existing law. ' '
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Optional Provisions that Add Flexibility

The proposed law would expand the hearing procedure options available to a
state agency. The agency could use the agency’s regular hearing procedure, an
informal hearing procedure, an emergency decision procedure, or a declaratory
decision procedure. Other useful supplemental provisions include telephonic
hearings, subpoena authority, provisions for enforcement of orders and imposition
~ of sanctions, and alternative dispute resolution.

Informal Hearing Procedure. The informal hearing procedure satisfies due
process and public policy requirements in a manner that is simpler and more
expeditious than more formal basic hearing procedures, for use in appropriate
circumstances. It provides an informal forum in the nature of a conference in
which a party has an opportunity to be heard by the presiding officer, and can
accommodate a hearing where by regulation or statute a member of the public may
participate without intervening as a party. In an informal hearing the presiding
officer regulates the course of the proceeding. The presiding officer must permit
the parties and may permit others to offer written or oral comments on the issues,
and may limit pleadings, intervention, discovery, prehearing conferences,
witnesses, testimony, evidence, rebuttal, and argument.

Emergency Decision Procedure. The proposed law makes available to all
agencies authority to act immediately in emergency situations. The decision is
limited to temporary, interim relief in a situation involving an immediate danger to
the public health, safety, or welfare that requires immediate agency action. The
emergency decision must be followed up by a regular adjudicative proceeding.

Declaratory Decision Procedure. The proposed law makes clear that all
agencies have discretionary authority to issue advice by means of declaratory
decisions. Regular hearing procedures do not apply in this situation, since the
declaratory decision is based on stipulated facts.

Alternative Dispute Resolution. The proposed law encourages use of alternative
dispute resolution techniques such as mediation and arbitration, in addition to
settlement, by expressly authorizing these techniques and protecting
communications.

Modernization of 1945 California APA

Important modernizations of the 1945 California APA include provisions for
consolidation and severance, intervention, resolution of discovery disputes by the
presiding officer rather than superior court, telephonic conduct of prehearing
conferences, electronic reporting of proceedings, telephonic voting by agency
members, and simple procedures for correction of errors and modification of
decisions.

Costs

The proposed law is designed to limit transitional costs by minimizing and
simplifying adoption of implementing regulations. The proposed law may generate
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substantial long-term savings through provision of less formal hearing options,
alternative dispute resolution, simplified hearing processes, modernization of
procedures (such as telephonic hearings and conferences and electronic reporting),
summary review techniques, and other changes to expedite the administrative
adjudication process and make it more efficient. The proposed law may also result
in a public perception of fairness and greater satisfaction with the administrative
hearing process, with a consequent decrease in the incidence of administrative and
judicial review of state agency decisions.
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ADMINISTRATIVE ADJUDICATION BY STATE AGENCIES

BACKGROUND

Introduction

The Legislature in 1987 authorized the California Law Revision Commission to
make a study of whether there should be changes to administrative law.! The
Commission has divided the study into four phases, in the following order of
priority: (1) administrative adjudication, (2) judicial review, (3) rulemaking, (4)
non-judicial oversight.

This is the first in a series of reports on the administrative law study. It presents
the Commission’s recommendations concerning administrative adjudication by
state agencies.

History of Project

The Commission initiated this project by retaining Professor Michael Asimow of
UCLA Law School to serve as a consultant and prepare a background study. The
Commission also collected and made extensive use of materials from other
jurisdictions, including the Model State Administrative Procedure Act (1981)
promulgated by the National Conference of Commissioners on Uniform State
Laws,2 and the Federal Administrative Procedure Act.3

The Commission’s consideration of policy issues and draft statutory language
occurred at a series of public meetings between 1990 and 1994. The meetings were
held primarily in Sacramento as a convenience to the many state agencies
headquartered there and were well-attended by agency representatives. In order to
help achieve balance in its deliberations, the Commission named several non-
agency experts as volunteer consultants to provide the Commission the benefit of
their knowledge and experience.4

In 1993 the Commission released for comment a tentative recommendation to
provide a single administrative procedure for all state agencies, with an
opportunity for an agency to adopt regulations to tailor the procedure to suit its
needs. Comment on the draft convinced the Commission the single procedure
approach has substantial problems and that a variety of procedures is necessary to
accommodate the wide range of state agency hearings. The Commission
restructured the draft during 1994 to provide a variety of procedures, subject to

1. 1987 Cal. Stat. res. ch. 47; see Annual Report, 19 Cal, L. Revision Comm'n Reports 501, 517 (1988).
2. Referred to in this report as the “1981 Model State APA.”

3.5 U.S.C. §§ 551-559, 701-706, 1305, 3105, 3344, 5362, 7521 {1976), originally enacted as Act of June 11, 1946,
ch. 324, 60 Stat, 237, The federal statute is referred to in this report as the “Federal APA.”

4, The consultants are Richard Tummer, Robert Sullivan, Gene Livingston, and James Mattesich, all of Sacramento;
Mark Levin of Los Angeles; and Professor Preble Stolz of Berkeley.
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fundamental due process and public policy requirements. Further comment on the
restructured draft resulted in the present recommendation.

EXISTING CALIFORNIA LAW GOVERNING
ADMINISTRATIVE ADJUDICATIONS

California’s Administrative Procedure Act® was enacted in 19457 in response to
a study and recommendations by the Judicial Council.® The Judicial Councit
studied only occupational licensing agencies and the statute originally covered
only the adjudications conducted by those agencies.® The decision to limit
coverage to licensing agencies was not based on a principled decision that an
Administrative Procedure Act was inappropriate for other agencies of government;
rather, the Judicial Council thought that improvements in the procedures of other
agencies were needed, but it was not prepared to make recommendations with
respect to them. 10 _

The Judicial Council’s report and the resulting legislation was a pioneering
effort. The creation of a central panel of hearing officers, for example, was an idea
that was far ahead of its time. There were no comparable Administrative
Procedure Acts at that time and the idea of an administrative procedure code
applicable to agencies in general was untried and controversial. The Judicial
Council and the Legislature moved cautiously, but the Administrative Procedure
Act was well conceived and has served well in the 50 years since it was enacted.

During that time, the provisions of the Administrative Procedure Act relating to
adjudication have been little changed.!! Yet the regulatory and social welfare

3. The description of existing California law governing administrative adjudication is drawn from the report on the
matter prepared for the Commission by its consultant. See Asimow, Toward a New California Administrative
Procedure Act: Adjudication Fundamentals, 39 UCLA L. Rev. 1067, 1071-73 {1992).

6. The Administrative Procedure Act appears al Government Code Sections 11340-11528. Adjudication is governed
by Sections 11500-11528. Provisions relating to the Office of Administrative Hearings are at Sections 11370-11370.5.
The California statute is referred to in this report as “1945 California APA™.

7. 1945 Cal. Stat. ch. 867. Provisions on rulemaking were added in 1947 and substantially revised in 1979. 1947
Cal. Stat. ch. 1425; 1979 Cal. Stat. ch. 567. The adjudication provisions have had only minor revisions since 1945.

8. Judicial Council of California, Tenth Biennial Report (Dec. 31, 1944). See Clarkson, The History of the
California Administrative Procedure Act, 15 Hastings L.J. 237 (1964).

&. The Judicial Council recommended a scheme of judicial review applicable to all administrative adjudications, not
just those of licensing agencies. See Judicial Council of California, Tenth Biennial Report 26 {Dec, 31, 1944), This
statute was the precursor of present Code of Civil Procedure Section 1094.5,

10. Judicial Council of California, Tenth Biennial Report 10, 28 (Dec. 31, 1944). The ludicial Council expressed
hope that its work would be adapted to nonlicensing agencies such as tax, workers’ compensation, public utilities, and
benefit adjudications. These agencies were not covered because of practical limitations on the resources of the Judicial
Council. See Kleps, California’s Approach to the Improvement of Administrative Procedure, 32 Cal. L. Rev. 416
(1944).

11. The Administrative Procedurs Act now covers a few agencies engaged in prosecutory functions that are not
concerned with occupational licensing, such as the Fair Political Practices Commission. Also the act has been amended
to include provisions for interpreters and to ban ex parte contacts with administrative law judges. Gov’'t Code §§
11500(g), 11501.5, 11513(d)-(i), 11513.5,

The provisions on rulemaking were completely rewritten in 1979 and cover almost all California agencies.
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PROPOSED REVISION OF ADMINISTRATIVE
ADJUDICATION '

Basic Hearing Procedures Unchanged

Although the Law Revision Commission has given careful consideration to the
concept of unifying the various administrative adjudication statutes, the
Commission cannot recommend a uniform statute at this time. State agencies have
suffered substantial reductions in staffing and other resources in recent years.
Many agencies are pressured to perform their primary missions and cannot afford
to divert their resources to review of new procedures, adoption of implementing
regulations, retraining of staff, education of parties that appear before them, and
other consequences of a comprehensive revision of their hearing procedures.
Although long-term benefits to the state and the public would result from
unification of procedures, the Commission does not recommend it at this time
because of the short-term costs involved.

The Commission recommends instead enactment of a more narrowly focused
revision of the California administrative adjudication statutes. The revision would
leave in place the existing hearing procedures, which are familiar to the agencies
and persons appearing before them, but would supplement the existing procedures
with provisions that take into account the many developments in administrative
procedure that have occurred over the past 50 years. This period has seen an
explosive growth of our knowledge and experience in administrative adjudication,
including development of well-articulated statutes in other states and at the federal
level, as well as promulgation of several generations of model State
Administrative Procedure Acts. The Commission’s proposals are designed to
achieve important improvements in state administrative procedure without
imposing substantial costs on state agencies.

Administrative Adjudication Bill of Rights1?

The Commission recommends that existing state agency hearing procedures be
subject to a set of fundamental public policy and due process requirements. These
requirements are:

 An accessible hearing procedure.

= A presiding officer free of bias, prejudice, and interest.

* Separation of adjudicatory from investigative, prosecutorial, and advocacy
functions within an agency.

* Prohibition of ex parte communications.
* Open hearings.
» Language assistance.

17. For a more detailed discussion, see “Administrative Adjudication Bill of Rights” infra.
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