
Study N-100 September 21, 1994

First Supplement to Memorandum 94-45

Administrative Adjudication: Additional Comments on
Revised Tentative Recommendation

This supplemental memorandum analyzes late-arriving comments on the

revised tentative recommendation on administrative adjudication. Comments are

from:

Commenter Exhibit Pages
Fair Employment & Housing Commission 1-3

Matters the staff intends to raise at the meeting are bulleted [•].

§ 610.460. Party

Steve Owyang of the Fair Employment and Housing Commission notes that

where the agency hearing a case is different from the agency prosecuting the

case, the statute should be clear that only the agency prosecuting the case is

considered a “party” to the proceeding. Exhibit p. 1. The staff agrees that this is

the intent of the draft, and it should be clear in the statute:

610.460. “Party,” in an adjudicative proceeding, includes the
agency that is taking action, the person to which the agency action
is directed, and any other person named as a party or allowed to
intervene in the proceeding. If the agency that is taking action and
the agency that is conducting the adjudicative proceeding are
separate agencies, the agency that is taking action is a party and the
agency that is conducting the adjudicative proceeding is not a
party.

• § 613.110. Voting by agency member

Mr. Owyang raises an issue also discussed in the original memorandum — “If

some agency members attend a meeting and vote during closed session

deliberations, while other agency members do not attend the meeting but submit

their votes by mail or telephonic means, only some of the votes will benefit from

the exchange of ideas that occurs in closed session deliberations.” Exhibit p. 2.

As Mr. Owyang notes, this problem exists under the current APA as well. The

staff has been unable to find any statutory or case law deliberation requirement,
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and we would be reluctant to impose one. Deliberative bodies may adopt

various methods of proceeding, including circulating drafts until a majority signs

on, independently reviewing the record, or holding telephone conferences. The

ability to vote by mail or telephone does not necessarily imply a defect in the

decision-making process.

§ 643.120. Designation of presiding officer by agency head where exempt from

OAH

Mr. Owyang asks whether the agency head may designate a panel of its

members to act as presiding officer, even though some may not be qualified as

administrative law judges; if the panel constitutes a quorum of the agency head,

would the panel’s decision be a final decision? Exhibit p. 2.

The statute allows delegation of decision-making authority by the agency

head.  Section 649.210 (availability and scope of review). It would permit a panel

of agency head members to act as presiding officer; and if the agency has decided

to preclude administrative review, the proposed decision of the panel would be

the agency’s decision. See Section 649.150 (time proposed decision becomes the

decision). The staff would elaborate this in the Comment to Section 643.120.

§ 643.410. Ex parte communications prohibited

Mr. Owyang suggests that, where the agency conducting the hearing is not a

party to the proceeding, the presiding officer employed by the agency

conducting the hearing should be able to consult with the head of the agency

conducting the hearing in the preparation of the proposed decision. Exhibit p. 3.

The staff agrees that the ex parte communications prohibition only applies as

between the presiding officer and parties and other interested persons, not as

between the presiding officer and disinterested personnel of a non-party agency

conducting the hearing. The staff would note this in the Comment.

Mr. Owyang also notes that the statute appears to allow the agency head

making a decision to consult with the presiding officer in determining whether

or not to adopt the proposed decision as the agency’s decision. Exhibit p. 3. The

staff agrees, and the Comment notes this. It may be useful to add: “This section

does not preclude ex parte communications between the agency head making a

decision and any person who presided at a previous stage of the proceeding ,

including communications between the agency head deciding whether to adopt a

proposed decision and the presiding officer who made the proposed decision .”
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• § 649.260. Communications between presiding officer and reviewing

authority

Mr. Owyang observes that the reviewing authority is precluded from

consulting with the presiding officer in deciding whether to overturn a proposed

decision, but the agency head is not precluded from consulting with the

presiding officer in deciding whether to adopt a proposed decision. Exhibit p. 3.

The reason for this difference in treatment is to ensure that there is a realistic

opportunity for independent review of the hearing record at the administrative

level, if a party is dissatisfied with the agency’s decision. As the Comment notes,

“the presiding officer should not be an advocate for the proposed decision on

administrative review.” The staff believes no action is required on this matter.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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