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BACKGROUND

For many years the Commission has been concerned with the problem of

treatment of marital property on which joint tenancy title has been imposed. The

problem arises from the fact that the various forms of joint ownership available

to married persons — community property, joint tenancy, tenancy in common —

have different legal incidents.

The Commission first studied this matter extensively some 10 years ago,

when it made a recommendation for a statutory solution. However, the

Commission withdrew its recommendation before publication and submission to

the Legislature because it became convinced that people were satisfactorily

dealing with the problem through use of declarations of intent and court

confirmation of title.

The Commission renewed its study of the matter in 1990 in response to

concerns expressed by practicing lawyers that the informal arrangement of

declarations and court confirmation is no longer working. According to reports,

the Internal Revenue Service no longer accepted declarations of oral agreements

and understandings that property titled as joint tenancy is really community, and

courts were taking the same approach. The reason for this change appears to be

the 1985 transmutation statute, which requires a writing before community

property is converted to separate property, and vice versa.

The Commission engaged Professor Jerry Kasner of University of Santa Clara

Law School to prepare a background study on the matter. Professor Kasner’s

unpublished study, Community Property in Joint Tenancy Form: Since We Have It,

Let’s Recognize It (1991), is by far the Commission’s best seller. Hundreds of

lawyers have purchased copies of it and, despite lack of publicity, we still get

orders for it today from lawyers who have a joint tenancy/community property

problem.
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Professor Kasner’s study recommends that California adopt a simple but

workable solution — community property on which joint tenancy title has been

imposed is considered to be community property for all purposes except that at

death it passes to the surviving spouse by right of survivorship. This preserves

most of the beneficial advantages of community property, but gives the married

persons probably the one thing they thought they were getting by joint tenancy

title: automatic passage to the survivor without probate. The “community

property with right of survivorship” solution is also favored by others who have

followed this project, including the Beverly Hills Bar Association.

The Commission rejected this approach for two reasons. First, Commissioners

felt that we should seek to achieve a system where title means what it says; there

is enough confusion in the law as it is without adding another hybrid form of

title. Second, practicing lawyers indicated that although people may understand

that joint tenancy passes to the survivor without probate, they do not understand

that this precludes them from writing a will or trust that makes a different

disposition. This is becoming a critical factor with the frequency of second

marriages, where spouses may prefer that their half of the property ultimately go

to their children of the prior marriage rather than the children of their spouse’s

prior marriage.

The Commission’s recommendation would clarify the law by presuming that

imposition of joint tenancy title on marital property does not change the

character of the property unless the spouses transmute it to joint tenancy. There

would be a statutory form that could be used for the transmutation if desired,

that would attempt to inform the spouses of the consequences of a transmutation

to joint tenancy. In case of a joint tenancy title made without use of the statutory

form, third parties could rely on the apparent joint tenancy title but the property

rights as between the spouses and their successors would be determined under

general transmutation principles.

This recommendation was supported in the Legislature by both the State Bar

Family Law Section and the State Bar Probate Section. It was opposed by a

coalition of California Bankers Association and California Land Title Association;

the California Association of Realtors was also concerned. The bill’s author,

Senator Campbell, decided it would be advisable to try to get a consensus of the

affected parties. We worked with the opposition during the session, but were

unable to achieve a satisfactory solution before the legislative deadlines. The

Commission has decided that this is an important problem that merits further
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study, with the objective of a workable solution for the 1995 legislative session.

The interst groups have pledged to continue working with the Commission on

this.

THE PROBLEM

Although many different scenarios are possible involving community

property, separate property, and joint tenancy, a common situation is that

married persons use community funds to acquire property, which they title as

joint tenancy. Appellate cases with some frequency struggle with the

characterization of property of this type, since the law presumes both that

property acquired during marriage is community property and that property

titled as joint tenancy is joint tenancy. The law also presumes that community

property and separate property retain their characterization through changes in

form.

There are many differences in the legal incidents of community property and

joint tenancy, including such diverse matters as management and control

(including rights to transfer and encumber the property), rights of creditors,

taxation, and treatment at death. Issues involving the characterization of the

property thus may arise in a number of different contexts.

Historically the problem most commonly arose at dissolution of marriage.

This problem has now been wrestled to the ground by statutes that (1) presume

property titled as joint tenancy is in fact community property for purposes of

marriage dissolution, (2) give the dissolution court jurisdiction to divide joint

tenancy property, and (3) return separate property contributions for acquisition

of the property to the contributing spouse.

The issue arises in other contexts as well. Since creditors have different rights

against community property than against joint tenancy, the matter comes up in

the context of enforcement of judgments. In a recent case, for example, husband

and wife took title as joint tenants but characterized the property as community

at marriage dissolution. After dissolution the husband’s creditor sought to reach

the entire community asset, but the former spouses claimed it was really joint

tenancy and had been characterized as community property for purposes of

dissolution only. The court agreed, noting that a declaration for purposes of

dissolution is not necessarily a transmutation, and held the creditor could reach

– 3 –



only the husband’s half of the joint tenancy property. Abbett Elec. Corp. v.

Storek, 22 Cal. App. 4th 1460, 27 Cal. Rptr. 845 (1994).

For our present purposes, there are four major problem areas where the

difference in treatment of community property and joint tenancy becomes

important:

(1) Taxation. This is really the driving factor behind the Commission’s current

review of the matter. For federal income tax purposes, on the death of a married

person the decedent’s half of the property receives a new basis; the survivor’s

half also receives a new basis if the property is community but not if it is joint

tenancy. Thus community property is advantageous for the survivor if the

property has appreciated in value but is disadvantageous if it has depreciated in

value.

(2) Probate. Joint tenancy passes to the survivor without probate, which

historically has been a significant attraction for that form of title. Community

property generally goes through probate. However, by statute if the community

property passes to the surviving spouse, the surviving spouse may elect to take

the property without probate. In that case there is a 40-day delay, during which

interested persons may record claims of interest, before the surviving spouse

may deal with and dispose of the unprobated property.

(3) Survivorship. Joint tenancy passes to the surviving spouse; a will is

ineffective to make another disposition. Community property passes to the

surviving spouse absent a will, but a will may make another disposition of the

decedent’s one-half interest in the property. With second marriages becoming

more common, many spouses wish to be able to will their interest in property to

their children from a former marriage, or to pass their interest by a trust. This

cannot be done with joint tenancy, although a knowledgeable joint tenant can

accomplish that by first severing the joint tenancy.

(4) Creditors. All community property is liable for debts of either spouse, but

only a joint tenant’s interest is liable for debts of that joint tenant. And on death

of a joint tenant, the joint tenant’s interest passes to the survivor free of the

creditor’s claim, including a secured interest! The staff believes this is poor public

policy, but it is the law and it is likely some persons take title as joint tenants

because of the protection against creditors. A contract creditor (but not a tort

creditor) can protect itself by requiring signatures of both spouses on the

obligation.
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It is likely that the particular form of title will have some advantages and

some disadvantages for any given spouse, depending on the circumstances of the

spouse. If the spouses were aware of the different consequences of each form of

title, the spouses could possibly select the most appropriate form of title for their

circumstances. As it is, they may know some of the consequences of a particular

form of title, but it is unlikely they know all consequences. What we have heard

from practitioners most frequently is that people generally understand that joint

tenancy passes to the survivor without probate but they do not understand that it

may have adverse tax consequences and that they are precluded from willing the

property or putting it in a trust.

IS THERE REALLY A PROBLEM?

One of the reasons we had difficulty with our recommendation in the

Legislature is skepticism by interest groups (title companies, banks, and realtors)

that there really is a problem that needs to be addressed. This attitude is also

captured in a letter from Jeff Strathmeyer to Senator Campbell stating, “I don’t

think anyone can deny that from a scholar in the ivory tower perspective the law

in this area is a confusing mess. Nevertheless, when one considers that millions

of people use joint tenancy for their purposes on a regular basis, current law

seems to be working remarkably well.”

The Commission revisited this area of law at the request of practitioners in

the State Bar Probate Section because of problems they were encountering. We

have recently asked the Bar members to verify this. Copies of the information

request and the nine responses we have received so far are attached as Exhibit

pp. 6-43.

The responses are quite interesting. The problems encountered in practice

with the effect of joint tenancy title on community property fall into two general

categories, depending on whether it is in the interest of the survivor that the

property be treated as joint tenancy or as community property:

(1) On the death of the first spouse the survivor seeks to characterize the

property as community property notwithstanding the joint tenancy title in order

to receive the community property tax benefit.

(2) The first spouse to die has sought to will a half interest in the property to

someone other than the surviving spouse (often children of a prior marriage) and
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the surviving spouse seeks to take the entire property by joint tenancy right of

survivorship.

The responses also note a third common joint tenancy problem that is not a

marital property issue but is analogous. (3) A person puts property into joint

tenancy with a child and then seeks to will it other than to the surviving joint

tenant, e.g., to all the children equally. This is resisted by the joint tenant child.

The responses all indicate that they have been able to handle problem number

(1) successfully, commonly by use of a court-ordered determination that the

property is community property. IRS has not audited any of the returns in which

this was done. In some cases, the court order was not routinely granted and it

took some doing to get it, but eventually the problem was resolved. See, e.g.,

Exhibit pp. 22-43. This information is at variance with information we had earlier

received that courts were not granting community property petitions and IRS

was not honoring court orders; perhaps there was an initial flurry of activity that

has since settled down.

Problem number (2) features a dispute between the beneficiaries of the first

spouse to die, who want to categorize the property as community, and the

survivor, who wants to categorize the property as joint tenancy. This dispute is

not easily resolved and can result in litigation, sometimes with inequitable

results.

All the problems are amenable to resolution during estate planning, if the

spouses see an estate planner before one of them dies. It is noteworthy, however,

that estate planners report that persons coming to them generally are unaware of

the consequences of joint tenancy tenure and believe they have the right to will

the property. One letter indicates that “our client was a career real estate agent,

having been in the business for 30 years, but had no idea that she could not will

her half of community property when it was held in joint tenancy. She finally

convinced her husband to convert the property to community property by

signing a new deed after telling him the benefits of a stepped up basis of which

she had not heard before seeing me.” Exhibit pp. 10-11.

There was one case reported where estate planning was not able to resolve

the problem. In that case (involving a multimillion dollar stock brokerage

account), the wife tried to change the joint tenancy account to community

property, the husband refused, and the brokerage refused to change title to the

account, or allow withdrawal of assets, without both signatures. “Our client is

still frustrated in carrying out her desires for the disposition of her estate.” This
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case appears somewhat anomalous, since either spouse acting alone has the legal

right to sever a joint tenancy (or partition it), and these rules apply to personal

property as well as real property.

The responses indicate that even when the respondents have been able

satisfactorily to resolve the problem, e.g. by doing pre-death estate planning or

by obtaining a post-death community property order from the court, it invariably

is time-consuming and costly. One respondent summed it up thus:

Finally, I would say that joint tenancy is always a problem on
death in some fashion or other. It just does not do what people
think it does and always ends up costing the clients money. The
traditional “family” just does not exist in California any more, for
which the joint tenancy did, in fact, work well for so many years.
Exhibit p. 13.

OBJECTIVES

What should we be trying to achieve in the law? Ideally and ultimately,

people should be able to understand the consequences of selecting a form of title,

and the form of title selected should be honored.

What are the major options, in terms of these objectives?

(1) Do Nothing. If we are not convinced that there is a sufficient problem in

the law to justify a change, we should discontinue work on this matter. However,

even if we think that people who take title as joint tenants do so knowingly and

we ought to honor their choice, there is a problem in that the law is not clear that

merely taking title as a joint tenant in fact creates joint tenancy. Under the do

nothing option, we at least ought to make clear that escrow instructions satisfy

the transmutation requirement, or even that acceptance of joint tenancy title is

sufficient notwithstanding the transmutation requirement.

(2) Pursue Current Approach. The approach of the Commission’s current

recommendation would address the objectives directly by providing an

informational form, making clear that the transmutation statute must be satisfied

in order to create joint tenancy, and honoring joint tenancy title if a

transmutation is made. If we pursue the current approach, we need to deal with

concerns of the opposition, including the concern that an information form given

at closing will likely either be ignored or will hold up the transaction, and that

the law should not provide a community property presumption for property

titled as joint tenancy.
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(3) Abolish joint tenancy. This has been suggested by the State Bar Probate

Section. The staff believes it would be no great loss to eliminate joint tenancy in

reliance on community property, and would deal with our main objectives

simply by eliminating the choice. The staff does not think this is a realistic

alternative, given the populist sentiment for joint tenancy and freedom of choice.

(4) Repeal transmutation statute. Repealing the transmutation statute would

return us to pre-1985 law, under which the surviving spouse could argue that

there was an oral agreement or understanding that property titled as joint

tenancy was really community property. This evidently is still being done for tax

purposes, according to the recent State Bar responses we have received. This

does not satisfy our basic objectives of fostering understanding and having title

mean what it says. The repeal would have to be limited to determination of

rights at death; the transmutation statute is essential in family law for

determining rights at dissolution. A scheme that provides different rules for

death and dissolution is not desirable, although it does already occur to some

extent in this area.

(5) Community property with right of survivorship.  Although this is a quick

fix, it does not advance our goals of public understanding and having title mean

what it says. The staff is reluctant to develop a scheme that forces property to the

survivor despite the will of the decedent, unless we have some assurance that the

decedent understood the consequences of taking title in joint tenancy.

Clearly, there is no perfect solution. All in all, the staff thinks the approach

the Commission has been taking is heading in the right direction, and it is worth

continuing to work on it. The remainder of this memorandum addresses issues

on the informational form approach.

INFORMATIONAL FORM APPROACH

Distribution of Form

Enactment of a law that gives recognition to joint tenancy form of title is

predicated on the assumption that a person has made a knowing selection of that

form of title. The information form developed by the Commission is intended to

educate the public but also to educate lawyers, brokers, transfer agents, escrow

officers, and other persons who deal with property titles.

The Commission has also concluded that we should not try to impose a duty

on these persons to distribute the form, but we should find means to encourage
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its distribution. Techniques that were included in the Commission’s original

recommendation are (1) give the form the status of a statutory “safe harbor” for

creation of the desired form of title and (2) immunize a broker or other person

from liability for any adverse consequences of a married person’s choice of title

as a result of providing the form. The staff would preserve these features in any

revised proposal.

What else can we do? We really want trade associations of persons involved

in titling property to publicize the law and the availability of the form in their

conferences and continuing education classes. How about something like:

An attorney, real estate licensee, title officer, escrow agent,
securities broker, dealer, or transfer agent, or other person involved
in titling property or advising persons concerning title, who is
subject to a continuing education requirement imposed pursuant to
law, shall receive double credit for approved educational activities
concerning the form prescribed in this statute or the forms of title of
marital property and their legal incidents.

Effect of Choice of Title Form

If people are more informed about the consequences of their choice of title

form, we can give greater effect to that choice. The staff suggests that we codify a

title presumption. This would resolve the uncertainty in the law over the clash of

the community property presumption with the source presumption with the title

presumption for married persons by favoring the title presumption.

Selection of joint tenancy title would be presumed to create joint tenancy

ownership interests. The presumption would apply whether or not the married

persons use the statutory form, and would apply retroactively as well as

prospectively. Retroactive application of the title presumption would be

desirable because it would provide consistency in the law, as well as capture

existing case law as it relates to title presumptions at death.

The title presumption would also be consistent with the concept that third

persons should be able to rely on the apparent title to property. The statute

should continue to protect third party reliance on the form of title, even though

the actual ownership interests in the property as between the spouses and their

beneficiaries may be inconsistent with the form of title.

The presumption should be rebuttable, as it is under existing practice, for

purposes of determining the actual ownership interests as between the spouses

and their beneficiaries. Proof sufficient to rebut the presumption could be in the
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form of a showing such as fraud or undue influence, or execution of a subsequent

transmutation of the character of the property. The most important rebuttal

evidence, for our current purposes, would remain a showing of contrary intent.

Rebutting the Title Presumption by a Showing of Contrary Intent

Under the informational form approach, there is no assurance that a person

understands the consequence of the form of title selected, although there is hope

that the person will understand more than at present. In either case, both for

titles taken in the future, as well as for existing titles, the law needs to retain the

ability of a person to demonstrate that the parties did not intend the form of title

they ended up with. Otherwise, the law will not conform to peoples’ intent and

will yield inequitable results.

The opportunity to go behind the form of title to demonstrate contrary intent

corresponds apparently with existing practice, as well as with the law as it

existed before enactment of the 1995 transmutation statute. The staff is not

particularly happy about preserving this state of affairs, but we are resigned to it.

In the staff’s opinion, the law should not destroy the possibility of achieving an

equitable outcome, even though it is at the expense of lack of certainty and

increase of transactional costs.

Role  of Transmutation Statute

The staff proposal limits application of the transmutation statute by

recognizing the form of title assigned to property. The transmutation statute will

thus apply only to changes in the character of property done without a change in

title form. This is not inconsistent with the purpose of the transmutation statute,

and will help prevent possible overbreadth in its interpretation.

What About Other Forms of Title Besides Joint Tenancy?

California law recognizes three forms of title in which married persons can

hold property as coowners — joint tenancy, tenancy in common, and community

property. The staff sees no reason why we cannot apply the same rules to any

form of title selected, not just joint tenancy. Thus the informational form would

indicate the consequences of tenancy in common as well as of community

property and joint tenancy, third persons could rely on the apparent title

evidenced by the form selected, the law would presume ownership is as stated in

the form of title, and the form would be subject to rebuttal for purposes of

determining actual ownership rights.
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Bottom Line

A staff draft of this proposal is attached to this memorandum as Exhibit pp. 1-

5.

The net result of the proposal would be to leave the law pretty much

unchanged, although it will stimulate better informed decision making. The law

will be clear at least that people can still second-guess joint tenancy title despite

the transmutation statute. There will be hope that in the future people will be

more circumspect about putting property into joint tenancy.

The staff had thought we would be able to do more in terms of achieving

certainty and minimizing litigation costs in avoiding the effects of joint tenancy

title, but this is not a practical option as long as the interest groups remain

wedded to the existing structure. Perhaps as a result of the current process, more

general agreement on goals and ways to achieve them will come about.

Law reform is an evolutionary process and, while the staff is disappointed

that we are unable to wipe the slate clean with the comprehensive approach in

the Commission’s published recommendation on this matter, we also believe that

a few modest changes in the right direction are worthwhile. We may be able to

do more in the future after the educational component starts to function.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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Exhibit

RECOMMENDED LEGISLATION

Fam. Code §§ 860-864 (added). Forms of title of marital property

SECTION 1. Chapter 6 (commencing with Section 860) is added to Part 2 of
Division 4 of the Family Code, to read:

CHAPTER 6. FORMS OF TITLE OF MARITAL PROPERTY

§ 860. Scope of chapter

860. (a) This chapter applies to real and personal property held between married
persons as joint tenants or tenants in common, or as community property,
regardless of whether the property is acquired in whole or part with community
property or separate property or whether the form of title is the result of an
agreement, transfer, exchange, express declaration, or other instrument or
transaction that affects the property.

(b) Nothing in this chapter affects any other statute that prescribes the manner or
effect of a transfer, inter vivos or at death, of property registered, licensed, or
otherwise documented or titled in coownership form pursuant to that statute.

Comment. Sections 860 to 864 govern the effect of joint tenancy title on marital property. A
husband and wife may hold property as joint tenants or tenants in common, or as community
property. Section 750. Joint tenancy and tenancy in common are forms of separate property
ownership and are inconsistent with community property. See, e.g., Siberell v. Siberell, 214 Cal.
767, 7 P.2d 1003 (1932). See, generally, discussion in Sterling, Joint Tenancy and Community
Property in California, 14 Pac. L.J. 927 (1983), reprinted in 10 Comm. Prop. J. 157 (1983).

Subdivision (a) applies this chapter to all marital property titles, whether the property has a
community property source, a separate property source, or a mixed community property and
separate property source. The title presumption provided in this chapter does not apply, however,
at dissolution of marriage. Section 862 (title presumption). Cf. Section 2581 (community property
presumption for property held in joint form).

Subdivision (b) saves existing schemes governing transfer of title, probate and nonprobate,
applicable to specified types of property. See, e.g., Health & Safety Code § 18080 (coownership
of manufactured home, mobilehome, commercial coach, truck camper, or floating home
registration); Veh. Code §§ 4150.5, 5600.5 (coownership vehicle registration). Cf. Civ. Code §
683 (creation of joint interest); Fam. Code § 2581 (community property presumption for property
held in joint form); Prob. Code § 5305 (presumption that funds on deposit are community
property).

This chapter applies to personal property as well as real property. See also Section 760
(community property).
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§ 861. Reliance on apparent title

861. Notwithstanding any other provision of this chapter, if property is held
between married persons as joint tenants or tenants in common, or as community
property, a person may act in reliance on apparent ownership during the marriage
and on apparent rights on death of a spouse, as determined by the form of title,
unless the person has actual notice, or constructive notice based on recordation, of
a contrary claim of interest in the property.

Comment. Section 861 facilitates transactions involving property in accordance with the form
of title. Thus, for example, marital property held in community property form of title that is left to
the surviving spouse by will or by intestacy, passes at death without probate (unless probate is
elected by the surviving spouse). See Prob. Code § 13500. In the case of community real property
that passes without probate, the surviving spouse has full power to deal with and dispose of the
property after 40 days from the death of the spouse, and title to the property may be established
by affidavit. Prob. Code § 13540.

The provisions of this chapter governing the effect of title on marital property are relevant only
to controversies between married persons and their beneficiaries and do not generally affect third
parties. However, a third party who has actual notice by reason of a claim or court order or other
means may not rely on the title form, nor may a third party who has constructive notice by means
of a recorded claim of interest in real property.

This section does not affect the ultimate determination of substantive rights as between married
persons and their beneficiaries; the substantive rights are determined by other law. Thus, for
example, a surviving spouse or beneficiary holding property in joint tenancy form without notice
of a contrary claim may convey good title to a bona fide purchaser under this section. This does
not relieve the surviving spouse or beneficiary of liability for the value of the deceased spouse’s
interest in the property if a contrary claim of interest is established.

§ 862. Title presumption

862. (a) If property is held between married persons as joint tenants or tenants in
common, or as community property, the ownership interests of the married
persons in the property are presumed to be as determined by the form of title.

(b) The presumption established by this section is a presumption affecting the
burden of proof and is rebuttable by proof of a contrary intention, including but
not limited to proof of a subsequent transmutation pursuant to Chapter 5
(commencing with Section 850) (transmutation of property).

(c) The presumption established by this section does not affect the manner of
division of property upon dissolution of marriage or legal separation of the parties
pursuant to Division 7 (commencing with Section 2500).

Comment. Section 862 governs rights in property held between married persons as joint
tenants or tenants in common, or as community property, as between the married persons and
their beneficiaries. Nothing in the section affects the right of a third person to rely on the apparent
title to the extent provided in Section 861.

The section resolves the conflict in the case law among the presumptions that (1) property
acquired by the spouses during marriage is community property, (2) property held by the spouses
during marriage retains the community or separate characterization of its source, and (3) the form
of title controls. Under Section 862, when these presumptions conflict, the title presumption
prevails over the community property and source presumptions.

The title presumption may be overridden by proof of a contrary intent. This codifies the law in
effect before enactment of the 1985 transmutation statute. Cf. Section 852 (written transmutation
requirement). It should be noted that presumptions concerning rights at death under joint tenancy
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title may be altered by statute, the joint tenancy survivorship incident not being a vested right. In
re Marriage of Hilke, 4 Cal. 4th 215, 841 P.2d 891, 14 Cal. Rptr. 2d 371 (1992).

Proof of a contrary intent includes proof of a subsequent transmutation of the character of the
property. The spouses may transmute marital property by agreement or transfer. Section 850. A
transmutation of real or personal property is not valid unless done in writing by an express
declaration that is made, joined in, consented to, or accepted by the spouse whose existing interest
in the property is affected. Section 852(a). A transmutation of real property is not effective as to
third parties without notice of it unless recorded. Section 852(b); see also Section 861 (reliance on
apparent title).

It should be noted that the title presumption of this section does not override the principles
governing division of marital property at dissolution of marriage. See Sections 2581 & 2640
(community property presumption subject to reimbursement of separate property contributions).

§ 863. Statutory form

863. (a) An instrument in the following form may be used to create title between
married persons as joint tenants or tenants in common, or as community property:

MARITAL PROPERTY TITLE

This Information Is a Summary and Not a Complete Statement of the Law. You
May Wish To Seek Expert Advice Before Signing this Form.

California law allows husbands and wives to hold property as joint tenants or tenants
in common, or as community property. Your choice of the form of title affects the
liability of the property for debts and taxes, your ability to pass the property by will or
trust, and other important matters. You should read this information carefully before
choosing the form of title.

Community Property. Community property is the preferred form of marital property
ownership under California law. You and your spouse own community property equally
and the property is subject to both your debts. If your marriage is dissolved, the property
is divided equally and any separate property contributions you have made are reimbursed.
You may pass your share of community property by will or put it in a trust, but otherwise
it goes automatically to your spouse when you die and does not have to be probated. The
surviving spouse gets an income tax advantage if the property has increased in value and
a disadvantage if the property has decreased in value.

Joint Tenancy. Key differences between community property and joint tenancy
include:

• Your share of joint tenancy property may not be subject to your spouse’s debts.
However, this may limit your ability to get credit without your spouse’s signature.

• You cannot get back your separate property contributions to joint tenancy property at
dissolution of marriage.

• You cannot pass your joint tenancy share by will or put it in a trust as long as the
joint tenancy remains in effect.

• Joint tenancy property does not receive a tax advantage or disadvantage.

Tenancy in Common. Key differences between community property and tenancy in
common include:

• You can specify unequal ownership shares in a tenancy in common.
• Your share of tenancy in common property may not be subject to your spouse’s

debts. However, this may limit your ability to get credit without your spouse’s signature.
• You cannot get back your separate property contributions to tenancy in common

property at dissolution of marriage.
• Your share of tenancy in common property does not go automatically to your spouse

when you die, and it must be probated.
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• Tenancy in common property does not receive a tax advantage or disadvantage.

DESCRIPTION OF PROPERTY

We intend to hold title to this property in the following form:

___  Community Property ___  Joint Tenancy ___  Tenancy in Common

(Initial only one of the above choices, and sign below.)

________________________________ _______________
Signature of Spouse                              Date

________________________________ _______________
Signature of Spouse                              Date

(b) Use of the form prescribed in this section is permissive. Nothing in this
section limits or affects the validity of any instrument not in the form prescribed in
this section to create title between married persons as joint tenants or tenants in
common, or as community property.

(c) No person is required to provide a married person a copy of the form
prescribed in this section and a person is not liable for any injury that results from
the form of title selected as a consequence of providing or not providing the form.
Nothing in this subdivision is intended to relieve a person from liability relating to
advice given or an obligation to advise a married person concerning title.

(d) The California Law Revision Commission may from time to time make
recommendations to the Legislature for changes to the form prescribed in this
section to reflect changes in the law or to make other appropriate revisions.

Comment. Section 863 prescribes an optional form for creating marital property titles. This
section does not provide the exclusive means by which joint tenancy, tenancy in common, or
community property title may be created. It should be noted that third parties may rely on
apparent title. Section 861.

The form prescribed in this section notes the favorable treatment California law provides
community property including, if left to the surviving spouse by will or by intestacy, passage at
death without probate (unless probate is elected by the surviving spouse). See Prob. Code §
13500. In the case of community real property that passes without probate, the surviving spouse
has full power to deal with and dispose of the property after 40 days from the death of the spouse,
and title to the property may be established by affidavit. Prob. Code § 13540.

Acknowledgment of the form is optional. If the form affects real property it ought to be
acknowledged so it is recordable.

Subdivision (c) makes clear that a person, such as a broker, escrow agent, or other advisor, who
provides a married person with a copy of the statutory form is immunized from any liability that
might result from its use to cause marital property to be held in an inappropriate form of title. The
intent of the immunity provision is to discourage uninformed decision-making concerning marital
property title by encouraging use of the statutory form which contains useful title information.
Subdivision (c) is not intended to relieve an advisor from any common law liability that may exist
for improperly advising a married person concerning the form of title (advice that goes beyond
merely providing a copy of the statutory form), or to excuse an advisor from any duty properly to
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advise a married person that may arise from an attorney-client or other relationship between the
advisor and the married person.

864. Continuing education concerning marital property forms of title

864. An attorney, real estate licensee, title officer, escrow agent, securities
broker, dealer, or transfer agent, or other person involved in titling property or
advising persons concerning title, who is subject to a continuing education
requirement imposed pursuant to law, shall receive double credit for approved
educational activities concerning the form prescribed in Section 863 or the forms
of title of marital property and their legal incidents.

Comment. Section 864 is intended to encourage persons who are in a position to influence the
manner in which married persons hold property to become educated concerning the consequences
of the different forms of marital property title.
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