
Study N-100 June 27. 1994

Memorandum 94-33

Administrative Adjudication: Draft of Revised Tentative Recommendation

Attached is the staff draft of a revised tentative recommendation for a

comprehensive revision of the administrative adjudication statute. The draft

incorporates decisions made by the Commission in restructuring the approach of

the statute (“template approach”), as well as Commission action to date on

specific comments received on the tentative recommendation.

If approved by the Commission, we will incorporate whatever additional

changes are made at the July meeting, renumber to the extent necessary to

rationalize and close gaps left by the restructuring, and circulate the revised

tentative recommendation for further comment.

The Commission has raised the possibility of requesting comment on the

Attorney General’s suggested approach — which is to leave the existing structure

of the administrative adjudication statute untouched, and make individual

changes in the statute rather than a comprehensive revision. We could request

comments on such an approach in the tentative recommendation or its

transmittal letter. The staff believes that the Attorney General’s approach would

be acceptable (although it would require a fair amount of staff work to convert

our present product into that form), and would provide a useful alternative if we

are unable to solve all the problems inherent in a comprehensive revision of this

magnitude. However, having done the work to develop a comprehensive

revision, the staff believes that at this point it would be more profitable to focus

comment on the comprehensive revision than on the merits of an alternate

approach.

The staff has the following notes on the draft of the revised tentative

recommendation.

§ 631.040. When adjudicative proceeding required to be conducted by

administrative law judge employed by OAH

We have tentatively relocated this provision for clarity at the front of the

general provisions on adjudicative proceedings. This location raises a previously

submerged issue: Should an OAH administrative law judge be required for
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hearings conducted under the informal hearing, emergency decision, and

declaratory decision procedures as well as under the formal hearing procedure?

Under existing law this is not an issue, since the formal hearing procedure is

all that is available under the Administrative Procedure Act. But now that we are

increasing the range of options and agency flexibility, the issue must be

addressed. The staff thinks it is clear that the informal hearing procedure should

be subject to OAH control.

However, the emergency decision and declaratory decision procedures are

more problematic. Both procedures permit agencies to adopt their own unique

governing regulations. The emergency decision procedure contemplates

immediate agency action followed by a regular adjudicative proceeding. The

declaratory decision procedure is largely one of agency policy rather than fact

finding. The staff draft exempts these two procedures from OAH control, but the

Commission should review this policy before issuing a revised tentative

recommendation.

§ 632.040. Cross-examination

The discussion at the June Commission meeting on cross examination in the

informal hearing context included debate on whether it would be appropriate to

permit an agency to specify categories of cases in which cross-examination may

be precluded. The concern was that this could undesirably limit the discretion of

the presiding officer in an appropriate case.

Our notes of the meeting indicate that on a split Commission decision, it was

agreed that an agency could specify categories, but this would not preclude the

presiding officer’s exercise of discretion, which would be non-reviewable.

However, the meeting tapes have a gap on this point, so we draw the

Commission’s attention to the draft of Section 632.040 (cross-examination).

§ 642.430. Venue

At the June meeting the Commission decided to limit a motion for change of

venue to 10 days after service of notice of hearing on a party, and to so inform the

party in the notice. This language is found in Sections 642.430(c) and 642.440(b)

(second ¶ of notice).

§ 648.110. Presiding officer controls conduct of hearing

We have added this provision — “The presiding officer shall exercise all

powers relating to the conduct of the hearing.” — to supplement Section 643.110
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(OAH administrative law judge as presiding officer). That section includes an

identical provision, but is limited to situations where an OAH administrative law

judge presides. Since the formal hearing procedure may be used by any agency,

the broader provision of Section 648.110 is necessary.

§ 660. Judicial review

We have not previously disposed of Government Code Section 11523, relating

to judicial review of decisions under the Administrative Procedure Act, since it

has been our intention to deal with the subject of judicial review

comprehensively as a separate project. However, since we are now going

forward with administrative adjudication standing alone, Section 11523 must be

disposed of. We have relocated it without substantive change as Section 660 of

the new Administrative Procedure Act, limiting it to review of decisions where

an administrative law judge employed by the Office of Administrative Hearings

is required. This is consistent with the present scope of the provision.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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