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Exemptions from Enforcement of Money Judgments:
Decennial Review (Draft Tentative Recommendation)

Attached to this memorandum is a staff draft of a tentative recommendation

providing a $5000 wild-card exemption. This implements a Commission decision

made at the May meeting. If a draft can be approved, the tentative

recommendation will be distributed for comment in August. In addition to

substantive review, Commissioners should review the draft tentative

recommendation and suggest any editorial revisions at the meeting.

At the May meeting, the Commission decided only the amount of the

exemption ($5000) and that it should not be doubled. Several additional issues

remain to be considered:

Should the exemption be available to debtors who have a homestead? The

wildcard exemption is offered as a way of updating the set of monetary

exemptions to take account of inflation since 1983. But the homestead exemption,

unlike the others, has been increased at a rate approximating inflationary effects.

In a number of other states, a wildcard exemption is offered as a homestead

substitute, presumably to provide some degree of balance for debtors who do not

own homes. On the other hand, the personal property exemptions declined in the

face of inflation independent of whether the debtor qualifies for a homestead

exemption.

If the wildcard exemption is drafted as a homestead substitute, what

procedures are necessary to implement the restriction? If all exemptions were on

the table at the same time, it would be simple, but that is not necessarily how

exemptions work in enforcement of judgments. The personal property exemption

procedure is separate from the homestead exemption procedure. The attached

draft attempts to deal with the issues in a summary fashion and the staff hopes

that it will not be necessary to draft a new clockworks just to deal with this issue.

Legislation is pending in Congress to double the amount of the federal

bankruptcy exemptions. The Commission has taken a restrictive approach in this

project, focusing on the monetary exemptions from enforcement of money

judgments. While these exemptions may be used in bankruptcy, the separate set
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of alternative bankruptcy exemptions in Code of Civil Procedure Section 703.140

cannot be used in debt collection proceedings. Obviously, the level of

exemptions, the nature of exemptions in relation to the debtor’s estate, and the

disparity between the two sets of exemptions can play a major role in

determining whether to declare bankruptcy. Thus far, the Commission has not

considered the larger policy issues involved in the interplay of state exemptions

and federal exemptions. However, the Commission should keep in mind that the

Legal Services Section has urged that the alternative bankruptcy exemptions be

doubled in California in anticipation of doubling on the federal level. The staff

thinks that would be premature, and it does not necessarily follow that the

alternative bankruptcy exemptions on the state level should be doubled simply

because the federal Bankruptcy Code exemptions are doubled, or that the

Commission need be involved in that recommendation. Still, it is a troublesome

issue that overlays this project.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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