Study F/L-521.1 May 9, 1994

First Supplement to Memorandum 94-24

Effect of Joint Tenancy Title on Marital Property: Further CLTA Comments

We have received a copy of a letter from the California Land Title Association
(CLTA) attached as an Exhibit, concerning the Commission’s recommendation
on the effect of joint tenancy title on marital property.

The letter makes the point that, realistically, married persons will routinely
sign statutory or other transmutation forms; any concerns raised by information
in the forms will occur too late in the transaction. Thus the proposal could
backfire, ensuring that married persons end up as joint tenants, with no recourse.

This is a substantial problem, that the Commission has considered in the past.
The Commission has felt that married persons will not routinely sign the forms,
and that the forms will have an educational effect on brokers and others who
may advise the married persons. CLTA disagrees with this assessment.

CLTA suggests an alternate approach: presume that marital property titled as
joint tenancy is community, but after the death of the first spouse the survivor
could make an election to receive joint tenancy treatment. This is an interesting
suggestion, although it has problems. The heirs of the first spouse to die (as well
as creditors of the decedent) would be unlikely to agree that it is fair to let the
surviving spouse make an election as to whether the property will pass under the
decedent’s will or go by right of survivorship. It is also not clear whether IRS
would buy into this scheme; we have discussed the matter with Professor
Kasner, who thinks it could go either way. “Community property with right of
survivorship” would probably be a better approach along these lines.

The staff believes the Commission needs to discuss these matters. It now
appears that there will be one additional Senate Judiciary Committee hearing
date after the Commission’s May meeting. We have therefore asked that the
matter be put over until then to give the Commission an opportunity to discuss
the CLTA letter. CLTA has agreed to send a representative to the May meeting.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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CALIFORNIA LAND TITLE ASSOCIATION

1110 K STREET, SUITE 100 - SACRAMENTO. CALIFORNLA 95814 + PHONE (916 434.7647
PO.BOX 17068 + SACRAMENTO, CALIFORNIA S5853 = FAX (916) 444.283)

May 6, 1994

The Honorable Tom Campbell
California State Senate

State Capitol, Room 3048
Sacrameato, CA 95814

Dear Senator Campbell:

The California Land Title Association has been spending a great deal of time
working with the staff of the California Law Revision Commission, representatives of the
Probate SectionoftheCalifomiaStutanraswallasmnownmembm discussing the
prodsionsofSBmGsrahﬂngtojointt . Tt is the goal of the Law Revision
Commission to create a rebuttable presumption that property aoquired a8 joint terancy by
a husband and wife is actually commmunity property. This presumption could be rebutted by
mhummemintbmwhichkmminlmmﬁﬂod'bedmﬂonoﬂolm%mnq"
wrdchwuidbemtedtogethﬂﬁththedowmentofﬁﬂe(formmphthc deed by which
a husband and a wife acquire property) or at another time. The assumption underlying the
leghhﬁmhthatthﬂambeneﬂuwhedoﬂved&omholdingﬁﬂeumniwpmpmy
whichwoighinhmofspmul;insﬁﬂeummuniwpmpem. However, in many cases
spouses are Dot aware of the particular advantages and disadvantages to holding title as
either community property or & joint tenancy when they make a decision about how 10 hold
sitle. One of these advantage/disadvantage issues is whether or not a joint tenancy survivor
would enjoy a stepped up basis on the death of one of the joint tenants. This would be the
case if the title to the property is held as community property.

Asyoumaware.themﬁmoftiﬂetorenlpropeﬂyisoﬁendoneupanofm
esu'owmacﬂonwhichhhandledbynﬁdeeompmyormemowcompany. The escrow
otﬁcarisceminlynminapouitionwrenderam'lewadﬁcetonmtomarumwhat
manner in which to hald title to real property. It is often the case that the manner of
holdingﬁtlemrenlpropertyisaitherspociﬁedintheescrwinstmctiomorhubeen
specified in the deposit receipt. In fact, the California Association of Realtors standard
depoﬁtreceiptmnﬂjmaspmforidemi[yinghawﬁﬂebwbemud. A great deal of the
mntusinninthismanmoundltheimbﬂilg of spouses to be adequately educated prior to
the time 2 decision is made on how to hold title to eal property.

It is critical, .hawever,tomtethnmepmjnt_gmmmdwiﬂ determine
whether or not the purpose of SB 1868hfurm§redorinfactacuulmpracﬁmwﬂl
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have the opposite affect from that intended. If escrow practices change so that every time
there is an escrow instruction that property be held in joint tenancy the escrow prepares the

Whﬂcthmmaybeanasmupﬁonmtifspomesmgiventhededuaﬁonofjointum
inescrowitmsyeausememmreeonsidcnheirimu-ueﬁnntuhmtiﬂetakenasjoim
tenancy, it is our view that when presented with this declaration at & closing, it is already
too late. They have already instructed the escrow to prepare the documents as joint tenancy
andlomdomenuhavehunpreparedonthesmbuis. Where any delay to revise
documentswulduuuadelaymdodng.spomwﬂlsimplyexmuthsdeduaﬁnnin
order 1o avoid the delay; thereby, insuring that rather than having the presumption apply,
] ; fact not apply ata This is largely a matter of educating people
in the in whi ﬁﬂeshouldbeheldmdmﬂdnsmatdedﬁnnattheﬁmeofdoﬁng
wiﬂ.inmustme&betoolateinthepmcess.

Cmenﬂy,adaedismcuwdhythesenmbutuotbythsbnym. The idea is that by
putting this language in the deed and baving the grantses execute the deed, that they would
beawemattheymmanedmpmperwinjoimmmmdthnthepremmpﬁun
would not apply. It is o stretch howevez, to presume that some language indicating that
spansesmuﬁn;ﬁﬂetopropeﬂyujolm:enmcyudﬂltherishtofmvivmhipandnot
a.sonmmnnitypropert'ym:nyrulmnningtathegrutees. In fact, if that becomes an
alternative, 1 would emvision a standard practice whereby the language would be
incmpomodinwerydudﬂnmthOpHﬂeshavcukodthuﬁdebevmedinjoimwm
in order to make absolutely clear that the property is joint tenancy, once again defeating the
purpose of SB 1868,

Thetefare, in either the case of a (1) declaration in the deed or a (2) scparate
declmtiontobcmmtedatthu-ﬁmeofthedoﬁng.achangeinmpmﬁeewould
make certain that the presumpti would not apply. This would obviously be contrary to
the effect that the California w Revision Commission is seeking.

TheCalifomiaI.andeﬂeAsmdaﬁonunderstandswhytheWRMdon
Comnﬁsﬁonhnmggutedthatmﬁtypropmbefamedu:mmerofvuﬁngﬂﬂe
with a husband and wife, However, we think it is a mistake to establish a statutory scheme
whichwﬂlhwetheredwoﬂdaﬁectofmaﬁnghabmhtelydnnhuﬁﬂetmnujoint
tenancyisjoimmmcytherewnotenabﬂngpeop!emtakeadnnmofthacommnnity

Preaemly.SuﬁonBSdﬂofthl?mbnuCode,pwddesthulfwﬁorwdm&omthn
dmhofamthcmﬂﬁuspouaM&npmmsclesy,m. mortgage or
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otherwise deal with the community OF quasi commmnity property. It also allows the
surviving spouse to record an affidavit of the facts that established the right of the spouse
to make the disposition. Tt wonld seem that since the current law recognizes the right of
a sutviving spouse to dispose of the real property which was community property that it also
might be appropriate to allow the spouse as part of the affidavit to make a declaration that
although the property was vested in joint tenancy it was in fact cOmmuRity property.
Approaching the joint tenarncy problem in this way uses an existing statutory scheme recently
revised by the Commission.

There currently seems to be an analogy 10 the suggestion that the surviving joint
tenant be allowed to make 2 final election 25 10 whether to affirm the presumption of
community property. Section 141 of the Probate Code sets forth the rights that may be
waived by a surviving spouse, including an interest in property that is the subject of 2

ate transfer op death. If an affirmative election is made, it could be made as part
of the Probate Code Section 13540 affidavit by which a surviving spouse may dispose of
compaunity property. An election might also be included in the Spousal Property Petition
(CRC Form DE-221) filed under Probate Cods Section 13650. Alternatively, the affldavit
of death recorded by a surviving spouse under Section 210 of the Probate Code could set
forth the election of the surviving spouse 10 have the presumption apply or treat the joint
tenarncy property as actuai joint tenancy. If no affidavit is recorded electing the manner of
vesting within a prescribed period then the titls would be as vested of record.

. Wemdmlywmmedthatintryingmreachtheobjecﬁveoftheuwkevhion
Commission the declaration will introduce more inflexibility. Your cormments on our
suggestion would be welcome.

Sincerel,
a (i

CP/dc
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SB 1868 (CAMPBELL)
PROPOSED AMENDMENTS

ommdmmuﬁﬁmﬁu,ﬂummspommﬂd
have (wo Options:
1)Domthhsmdkwpthepmpuwncnmmity‘prm
federal law)

.wuuldgm'stcppedup'nxbweﬁts(eﬁmng
-ledsignmd:vitofmvivmhipwﬂnwaysm

marlgl'nofsumvmwdﬁngmhw)

Z)Sm'vivingspmuewmldﬁp:decln'aﬁmatﬂutﬁmof
mdwe’:mwnsimmmmmmu

joint tenants _
-mustsignwlinmmofdwhfmdechmionwbe
binding
o Two-year delay in (1997)
- waﬂdgiveﬁthimnmmd time to educats
themselves and adjust their busipesses and practices accordingly

Ummwmwdwmmmmuy,mm
mddawvmhgofﬁdewhichismtjdntmm(e.g.mh

Spouses subsequently
COmMON, cOmmunity property, efc.)
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CLTA OPPOSITION TO SB 1868 (Campbell)

If the bill becomes law, tiﬂg i:_:surers will vest title in married individuals who have

instructed us to vest title as joint tenants by routinely requiring the declaration, thus
forever barring any comrmunity property presumption, This is cotnpletely contrary

The bill overlooks the impact (favorable) on real property title held as joint tenants
by a husband and wife if one spouse files a petition in bankuptcy. (In re Gorman).

The expectations ofasunrivinsjointtenamﬂmdﬂewﬂlmtinthemwouldbe
defeated by the bill. A widow could find herself owning her residence with her
stepchildrenwhownheheiunnderthedeudentswﬂl

Title insurance companies would be required to significantly change their operations
regarding deeds of trust held in joint tenancy. However, this effort would not result
in the true purpose of the bill: cducate the public regarding the potentdal iegel and

tax consequences of holding property in joint tenancy.




