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Memorandum 94-24

Effect of Joint Tenancy Title on Marital Property: Status of Bill

The Commission’s recommendation on the effect of joint tenancy title on

marital property would be implemented by Senate Bill 1868, introduced by

Senator Campbell. A copy of the bill is reproduced as Exhibit pp. 1-9. The bill is

set for hearing in the Senate Judiciary Committee on May 10 — the last regular

hearing date — which falls before the Commission’s May meeting. The bill is

opposed by the California Land Title Association (Exhibit pp. 10-12) and by the

California Bankers Association (Exhibit pp. 13-14).

The basis of CLTA opposition is that there is no problem with existing law,

and in any case their members would be unable to insure joint tenancy titles

under the proposed legislation because of uncertainty whether the statutory

requirements have been satisfied. With respect to the comment that there is no

problem with existing law, Professor Kasner (Exhibit pp. 15-17), Robin Pulich of

the State Bar Estate Planning, Trust and Probate Law Section (Exhibit pp. 18-22),

and Patricia Jasper of Ambrecht & Associates trust and estate planning law firm

(Exhibit pp. 23-24), have all written responsive letters effectively refuting the

point. With respect to the comment that CLTA members would be unable to

insure joint tenancy titles, we have pointed out to them that the proposed

legislation includes third party protection for property titled as joint tenancy.

The basis of CBA opposition is that the bill could allow a transmutation to

wipe out a preexisting security interest and that the banks would be forced to

search the land records to determine whether there is a transmutation that affects

a bank account. We have pointed out to them that the bill makes no change in the

law on these matters.

We have had a joint meeting in Senator Campbell’s office with

representatives of CLTA, CBA, and State Bar to explore possibilities for revisions

of the bill that would satisfy their concerns and enable them to support the

legislation. Concepts that were discussed included requiring a real property

transmutation to appear on the face of the deed, and express statutory language

that prior liens and encumbrances are unaffected by a subsequent transmutation

to joint tenancy. We have cleared these concepts with the Commission’s
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Chairperson and Vice Chairperson, but so far CLTA and CBA have not

responded to drafts of specific language that we have circulated.

An alternative that State Bar representatives have been discussing with CLTA

is to provide a statutory form of real property deed, parallel to the general

transmutation form set out in the bill, use of which would ensure joint tenancy

title and protect title insurers from potential liability.

At the Commission meeting we will make an oral report of the results of these

discussions and of the outcome of the Senate Judiciary Committee hearing.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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