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Memorandum 94-23

Comprehensive Power of Attorney Law: SB 1907 Amendments

Senate Bill 1907, which would implement the Commission’s recommendation

proposing the Comprehensive Power of Attorney Law, is set for hearing on

Tuesday, May 10. The bill is carried by Senator Tom Campbell, the Commission’s

new Senate member. As of this writing, the bill faces no opposition, and may be

on the consent calendar.

The bill did face significant opposition from the California Bankers

Association. The letter of opposition from Maurine Padden, on behalf of CBA, is

attached. (See Exhibit pp. 1-4.) A meeting was convened by Jon Glidden on

Senator Campbell’s staff on April 18 to try to work out CBA’s problems, and also

any potential concerns of the California Land Title Association. CLTA had hinted

at problems, but had never actually voiced official opposition. The meeting was

also attended by Don Green on behalf of the State Bar Estate Planning, Trust and

Probate Law Section, which supports the bill. The State Bar support letter is

attached. (See Exhibit pp. 9-11.)

Amendments were prepared to deal with the concerns raised by CBA. We are

informed that CBA will not oppose the bill, and we anticipate that CBA may

support the bill. We have not heard of any further opposition from CLTA, and

expect that if CBA is happy, CLTA will be, too.

The staff notified the Chairperson of the needed amendments and faxed him

a copy. The following amendments will be made this week so that the revised bill

can be in print before the hearing:

1. Pre-existing relationship with principal [see Exhibit pp. 3-4]

§ 4300 (amended). Third persons required to respect authority of attorney-in-fact

4300. A third person shall accord an attorney-in-fact acting pursuant to the
provisions of a power of attorney the same rights and privileges that would be
accorded the principal if the principal were personally present and seeking to act.
However, a third person is not required to honor the attorney-in-fact’s authority
or conduct business with the attorney-in-fact if the principal cannot require the
third person to act or conduct business in the same circumstances.
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Staff Note. CBA has made a major point of this issue through all three negotiation
sessions. The language added to Section 4300 is drawn from the California version of
the Uniform Statutory Form Power of Attorney Act with some additional references
to “business” to make it contextually understandable to the CBA. See Section 4406 in
SB 1907 (Civ. Code § 2480.5).

2. Certificate based on Probate Code § 18100.5 [see Exhibit p. 1]

§ 4305 (new). Attorney-in-fact’s certificate (replaces § 4305 in SB 1907)

4305. (a) An attorney-in-fact may present a certificate to any person instead of
providing a copy of the power of attorney to establish the existence or terms of the
power of attorney. A certificate may be executed by the attorney-in-fact
voluntarily or at the request of the person with whom the attorney-in-fact is
dealing.

(b) The certificate may confirm the following facts or contain the following
information:

(1) The existence of the power of attorney and date of its execution.
(2) The identity of the principal and the currently acting attorney-in-fact.
(3) The authority of the attorney-in-fact.
(4) The identity of any persons granted authority under the power of attorney to

determine whether the principal lacks capacity or whether the power of attorney is
in effect.

(5) If there are multiple attorneys-in-fact, whether all or less than all of the
currently acting attorneys-in-fact may exercise the authority under the power of
attorney.

(c) The certificate shall contain the following statements:
(1) That the power of attorney has not been revoked or modified in any manner

that would cause the statements contained in the certificate to be incorrect.
(2) That the certificate is being signed by all of the currently acting attorneys-in-

fact.
(d) The certificate shall be in the form of an acknowledged declaration signed by

all attorneys-in-fact currently acting under the power of attorney. The certificate
shall be either (1) signed by the principal and acknowledged before a notary public
or (2) accompanied by a copy of the part of the power of attorney showing its
execution in compliance with Section 4121.

(e) The certificate may not be required to contain other provisions of the power
of attorney unrelated to the pending transaction.

(f) A person may require that the attorney-in-fact offering the certificate provide
copies of those excerpts from the original power of attorney and any modifications
that designate the attorney-in-fact and grant authority to the attorney-in-fact to act
in the pending transaction.
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Staff Note. New Sections 4305 and 4306 would replace the sections in the bill (and
printed recommendation) and would also supplant the special Uniform Statutory
Form Power of Attorney provision for recognition of the agent’s authority, set out in
Section 4406 in SB 1907 (Civ. Code § 2480.5).

The new sections are based on the trust certificate in Probate Code Section
18100.5 which was enacted on State Bar sponsorship last year after extensive
negotiations with the banks. 1993 Cal. Stat. ch. 530, AB 1249 (Horcher). Subdivision
(d) is of particular interest to CBA in the interest of resisting fraud. These two
sections are similar to an alternative considered by the Commission in September
1993 but not adopted at that time because we had not had any input from the banks.

§ 4306 (new). Reliance on attorney-in-fact’s certificate (replaces § 4306 in SB 1907)

4306. (a) A person who acts in reliance on a certificate presented pursuant to
Section 4305 without actual knowledge that the statements in the certificate are
incorrect is not liable to any person for so acting.

(b) A person who does not have actual knowledge that the statements in the
certificate are incorrect may assume without inquiry the existence of the
statements in the certificate. Actual knowledge may not be inferred solely from the
fact that a copy of all or part of the power of attorney is held by the person relying
on the certificate. Any transaction, and any lien created thereby, entered into by
the attorney-in-fact and a person acting in reliance on the certificate is enforceable
against the principal’s property involved. However, if the person has actual
knowledge that the attorney-in-fact is acting outside the scope of the authority
granted, the transaction is not enforceable against the principal’s property.

(c) A person’s failure to demand a certificate does not affect the protection
provided by this chapter, and no inference as to whether the person has acted in
good faith may be drawn from the failure to demand an certificate.

(d) Except in the context of litigation and subject to subdivision (f) of Section
4305, a person making a demand for the power of attorney in addition to a
certificate to prove facts set forth in the certificate acceptable to the third party is
liable for damages, including attorney’s fees, incurred as a result of the refusal to
accept the certificate in place of the requested documents, if the court determines
that the person acted in bad faith in requesting the documents.

(e) Nothing in this section is intended to create an implication that a person is
liable for acting in reliance on a certificate under circumstances where the
requirements of this section or Section 4305 are not satisfied.

(f) Nothing in this section limits the rights of the principal or the principal’s
successors against the attorney-in-fact.
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3. Rejection of detrimental donative transfer [see Exhibit pp. 2-3]

§ 4264 (amended). Authority that must be specifically granted

4264. A power of attorney may not be construed to grant authority to an
attorney-in-fact to perform any of the following acts unless expressly authorized in
the power of attorney:

(a) Create, modify, or revoke a trust.
(b) Fund with the principal’s property a trust not created by the principal or a

person authorized to create a trust on behalf of the principal.
(c) Make or revoke a gift of the principal’s property in trust or otherwise.
(d) Disclaim a gift or devise of property to or for the benefit of the principal.

Exercise the right to make a disclaimer on behalf of the principal. This subdivision
does not limit the attorney-in-fact’s authority to refuse acceptance of a detrimental
donative transfer to the principal.

(e) Create or change survivorship interests in the principal’s property or in
property in which the principal may have an interest.

(f) Designate or change the designation of beneficiaries to receive any property,
benefit, or contract right on the principal’s death.

Staff Note. CBA was concerned about CERCLA liability and tax liability. The intent
of this section was to make clear that estate planning powers cannot be exercised
without specific authority from the principal (a will can never be executed by an
attorney-in-fact). The disclaimer language was drafted in the context of estate
planning, wherein it is assumed without discussion that the disclaimed transfer is
beneficial to someone, if not the disclaimant. However, with the panic over toxic
waste cleanup liability, the disclaimer can serve a different purpose. Hence the
amendment.

4. No attribution of knowledge between branches [see Exhibit p. 3]

§ 4308 (amended). When third person charged with employee’s knowledge

4308. (a) A third person who conducts activities through employees is not
charged under this chapter with actual knowledge of any fact relating to a power of
attorney, nor of a change in the authority of an attorney-in-fact, unless both of the
following requirements are satisfied:

(a) (1) The information is received at a home office or a place where there is an
employee with responsibility to act on the information.

(b) (2) The employee has a reasonable time in which to act on the information
using the procedure and facilities that are available to the third person in the
regular course of its operations.

(b) Knowledge of an employee in one branch or office of an entity that conducts
business through branches or multiple offices is not attributable to an employee in
another branch or office.
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5. Agreement not to honor power of attorney [see Exhibit p. 3]

§ 4309 (new). Agreement between principal and third person concerning power of attorney

4309. (a) A principal and a third person may execute a written agreement
directing and authorizing the third person to refuse to honor any power of attorney
concerning all or part of the principal’s property or affairs or any power of
attorney with respect to a particular attorney-in-fact. The agreement shall be a
separate writing and may not be required by a third person as a routine matter or as
a condition of doing business.

(b) An agreement complying with subdivision (a) is enforceable notwithstanding
any other section in this chapter.

Comment. Section 4300 is new. This section provides a means for a principal to protect against
potential fraud and gives a third person certain authority to resist compliance with powers of
attorney described in such a written agreement. Subdivision (b) makes clear that the agreement
provides an exception to the rules requiring recognition of the attorney-in-fact’s authority. See,
e.g., Sections 4300 (third persons required to respect attorney-in-fact’s authority), 4306 (reliance
on attorney-in-fact’s certificate).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined), 4034 (“third person” defined).

There is one non-CBA amendment. Len Pollard, a member of the State Bar
Estate Planning, Trust and Probate Law Executive Committee has expressed
great concern about not continuing the word “solely” in the basic fiduciary duty
section. (See Exhibit pp. 5-8.) The word “solely” was omitted some time ago with
the idea that it probably didn’t have any effect in practice and was more
appropriate in a trust context than in a family power of attorney situation. No
one objected until just recently. The State Bar team members who have worked
with the Commission on this project have no problem with restoring “solely.”
The basic duty would then read the same as in the Trust Law. The change may
also provide additional comfort to the lobbyists for CBA and CLTA.

Accordingly, Section 4232 has been amended as follows:

§ 4232. Duty of loyalty

4232. (a) An attorney-in-fact has a duty to act solely in the interest of the
principal and to avoid conflicts of interest.

(b) An attorney-in-fact is not in violation of the duty provided in
subdivision (a) solely because the attorney-in-fact also benefits from acting
for the principal, has conflicting interests in relation to the property, care, or
affairs of the principal, or acts in an inconsistent manner regarding the
respective interests of the principal and the attorney-in-fact.
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The staff will report on the progress of SB 1907 which is scheduled to be

heard on the Tuesday preceding the Commission meeting. If all goes as planned,

it will not be necessary to take any additional amendments, but it can be difficult

to predict these things.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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