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Decennial Review of Exemptions from Enforcement of Money Judgments

The Commission is charged with the responsibility of reviewing the dollar

amount of debtors’ exemptions under the Enforcement of Judgments Law every

10 years and recommending any changes in amounts “that appear proper.” See

Code Civ. Proc. § 703.120(a). The 10-year period runs from July 1, 1983, the

operative date of the Enforcement of Judgments Law. The Commission’s should

prepare a report on this matter, whether or not it recommends any legislation,

before the end of 1994. This memorandum presents background material on the

exemptions and commentary of interested persons, as a basis for commencement

of the Commission’s study.

This memorandum also notes exemption issues raised by commentators.

Note that the Commission’s authority is not limited to consideration of exempt

dollar amounts. Code of Civil Procedure Section 703.120(b) makes clear that the

duty to make a decennial review of exempt amounts does not limit the

Commission’s authority to “maintain a continuing review of and submit

recommendations concerning enforcement of judgments.” The Commission is

authorized to study many aspects of creditors’ remedies law in its annual

resolution to continue authority. See 1993 Cal. Stat. Res. Chs. 31, 96.

Attached to this memorandum are the following exhibits:

Item Exhibit pages

1. Personal Property Exemptions (Code Civ. Proc. §§ 704.010-704.120) 1–18

2. Homestead Exemption (Code Civ. Proc. §§ 704.710-704.950) 19–38

3. Comparison of State Exemptions Nationwide 39–42

4. Bankruptcy Exemptions (Code Civ. Proc. § 704.140, 11 U.S.C. § 522) 43–49

5. CPI Data 50–52

6. Letter from Judge Alan M. Ahart 53–54

7. Letter from N. James Richardson 55–58

8. Letters from .State Bar

a. David Long (forwarding letter & Board of Governors disclaimer) 59

b. Robin Leonard (Legal Services Section report) 60–65

c. Ignacio J. Lazo (Debtor/Creditor Relations & Bankruptcy
Committee of the Business Law Section) 66–67
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Background

The Enforcement of Judgments Law, operative July 1, 1983, was enacted on

Commission recommendation. Part of that study involved modernizing the

exemption statutes. Exemptions are necessary to protect an amount of property

sufficient to support the judgment debtor and the judgment debtor’s family and

to facilitate the financial rehabilitation of the judgment debtor. See, generally,

Tentative Recommendation Proposing the Enforcement of Judgments Law, 15 Cal. L.

Revision Comm’n Reports 2001, 2075-100 (1980); 1982 Creditors’ Remedies

Legislation, 16 Cal. L. Revision Comm’n Reports 1001, 1079-109 (1982).

Exemptions based on need or on the type of property are immune from

inflation and price changes, although overly specific exemptions can become

obsolete over time. Exemptions in a fixed dollar amount are obviously subject to

degradation as the purchasing power of a dollar shrinks. The Commission dealt

with these issues when preparing the Enforcement of Judgments Law.

Exemptions were modernized and generalized, and some fixed amount

exemptions were increased to make some adjustment for the change in the value

of the dollar. For example, the motor vehicle exemption was $500; the

Commission recommended that it be doubled to $1000; and as finally enacted,

the exemption was set at $1200, probably for conformity with the federal

bankruptcy exemption. A new dollar amount was set for jewelry, heirlooms, and

works of art ($2500) which had been governed by a much criticized station-in-life

test under prior law.

Exemptions in fixed dollar amounts have the virtue of certainty and help

prevent abuse that can occur where specific items of property are exempt

without dollar limits. On the other hand, legislatures have historically been slow

to adjust exempt amounts. The California savings and loan exemption in 1901

was $1000 when the dollar was worth about seven times was it was in 1980. In

addition, the law in 1980 provided a $1500 credit union account exemption. In

recognition of the history of these exemptions and the politics of the situation, in

1981 the Commission initially recommended addition of a $250 bank account

exemption and the reduction of the other exemptions by half. Even this failed in

the legislature, resulting in a smashing success for the creditors’ lobby: the

special deposit account exemptions were abolished, leaving only the social

security direct deposit exemption However, debtors were given some protection

by a new exemption for earnings paid within the previous 30 days, and a rule

permitting tracing of exempt amounts. See Section 704.070.
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Having been through the process of trying to determine an appropriate level

for exemptions, such as for motor vehicles, tools of the trade, earnings, deposit

accounts, homesteads, and other types of property, the Commission considered

recommending enactment of an automatic scheme for adjusting dollar amounts.

An early version of Section 104 in the Bankruptcy Code had provided for the

automatic adjustment of exemptions every two years. And Section 2 of the

Uniform Exemptions Act provides for adjustments biennially where there has

been a 10% change. Ultimately, the Commission abandoned this attempt and

recommended a section requiring a review of exempt amounts every 10 years.

This approach may have been inspired by the then new Bankruptcy Code, which

requires the Judicial Conference of the United States to transmit a

recommendation to Congress and the President every six years for the “uniform

percentage adjustment of each dollar amount” of federal bankruptcy exemptions.

See 11 U.S.C. § 104.

Exemptions Subject to Dollar Amount

The Enforcement of Judgments Law provides the following dollar amount

exemptions (for the full statutory text, see relevant sections in Exhibit pp. 1-38):

CCP Type of Property Amount Notes

§ 704.010 Motor vehicle $1200 90-day proceeds exemption

§ 704.030 Residential repair materials $1000

§ 704.040 Jewelry, heirlooms, art $2500

§ 704.060 Tools of trade, business, or
profession

$2500 Additional $2500 exemption
for tools used by spouse; 90-
day proceeds exemption

§ 704.080 Social Security direct deposits $500/$750 One payee/two payees

§ 704.090 Inmate trust funds $1000

§ 704.100 Life insurance loan value $4000 Additional $4000 exemption
for spouse

Recommendations to the Commission

Both the Debtor/Creditor Relations and Bankruptcy Committee of the

Business Law Section and the Legal Services Section of the State Bar have

recommended that exempt amounts be increased. (See Exhibit pp. 59-67.) The

Legal Services Section recommends that all personal property exempt amounts

(Article 3 exemptions) be increased by 54% (their derivation of the increase in
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cost of living from the California Statistical Abstract) and rounded to the nearest

$50. This proposal would make the following changes:

CCP Type of Property Amount
Legal Services

Proposal

§ 704.010 Motor vehicle $1200 $1850

§ 704.030 Residential repair materials $1000 $1550

§ 704.040 Jewelry, heirlooms, art $2500 $3850

§ 704.060 Tools of trade, business, or profession $2500 $3850

§ 704.080 Social Security direct deposits $500/$750 $770/$1150

§ 704.090 Inmate trust funds $1000 $1550

§ 704.100 Life insurance loan value $4000 $6150

The Debtor/Creditor Relations and Bankruptcy Committee did not suggest

any specific amounts, except to suggest that the Social Security direct deposit

exemption ($500/$750) should at least be equal to the inmate trust fund

exemption (currently $1000).

Neither State Bar Section suggested any change in the homestead exemption,

although the Debtor/Creditor Relations and Bankruptcy Committee intimated

that it might have made some suggestions on the homestead exemption amount

if there had been sufficient time for adequate analysis and debate.

Bankruptcy Judge Alan M. Ahart suggests that the federal-like bankruptcy

wildcard exemption in Section 703.140(b)(1) & (5) be raised from $7900 ($7500 +

$400) to $15,000 or so. (See Exhibit p. 54.)

N. James Richardson proposes that the motor vehicle exemption be raised

40% — from $1200 to $1700 — to reflect the increase in used car prices since 1982.

(See Exhibit pp. 55-56.) Mr. Richardson bases his recommendation on the CPI

new and used car price tables which follow his letter. (See Exhibit pp. 57-58.)

Changes in Exempt Amounts Since 1983

Legislative activity in the exemption area continues historical patterns:

Homestead. The homestead exemption is usually the focus of legislative

attention in the exemption field because of the obvious importance of the home,

the high level of the exemption, and the existence of interest groups that can

effectively sponsor legislation. Under the Enforcement of Judgments Law as

enacted in 1982, the basic homestead exemption in Section 704.730 was $30,000

(for a single resident or where all residents were debtors) with a special

exemption of $45,000 for family units and persons over 65. In 1986, a $60,000
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exemption was added where a resident was over 65 or disabled. In 1988, the

third tier exemption was increased from $60,000 to $75,000. In 1990, all three tiers

were increased, to $50,000, $75,000, and $100,000, respectively. The basic

homestead exemption has been increased so that it is approximately the same as

it was in 1982, measured by the home ownership component of the CPI for

western states. (See Exhibit p. 50 — note that the factor should be applied to the

1983 exemptions, not the exemption as raised in 1990.) Using the 100/166

adjustment, the basic $30,000 exemption would be $49,800 and the second tier

$45,000 exemption would be $74,700. The third tier, which was set at $60,000 in

1986, if subject to the same factor, would be $99,600.

Other exemptions. No other exemptions have been adjusted in amount since

the enactment of the Enforcement of Judgments Law, nor have any new

exemptions been added. A cursory review of bills introduced since 1983 does not

even reveal any attempts to revise any other exemptions.

Relationship to Bankruptcy Exemptions

The only significant new wrinkle in the exemption statutes (other than

revisions of the homestead exemption) was the enactment of the special

California set of bankruptcy exemptions in Section 703.140. California has opted

out of the federal exemption scheme (as permitted by 11 U.S.C. § 522(b)(1), see

Exhibit p. 46), but has largely readopted the federal exemptions for bankruptcy

purposes in Section 703.140(b). Spouses filing a joint bankruptcy petition may

jointly choose either the regular exemptions from enforcement of a money

judgment or the federal-like set in Section 703.140(b). If an individual petition is

filed by a spouse, only the exemptions from enforcement of a money judgment

may be used unless both spouses waive the right to claim those exemptions, in

which case the federal-like exemptions under Section 703.140(b) are available.

This convoluted structure was the third, and only successful, attempt to devise a

way to force spouses to claim one set of exemptions. Otherwise, one spouse

would claim the state exemptions to take advantage of the homestead exemption

while the other spouse would claim the federal exemptions to pick up the cash

amounts. The problem would not have been so dramatic if there were not such a

great difference between the state and federal homestead amounts and if the

state exemptions did not omit a wildcard exemption.

It is unfortunate that a decision on whether to petition for discharge in

bankruptcy should be determined by the availability of a set of exemptions that
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is not available to judgment debtors generally. The law would be vastly

improved if the same set of exemptions applied to enforcement of judgments and

in bankruptcy. This could be achieved if the desirable federal exemptions —

desirable from a policy perspective — were incorporated into California law.

Then the state could completely opt out of the federal exemptions. The major

factor would be a homestead substitute exemption so that renters would be able

to shield at least some assets just as homeowners can shield large amounts.

The Legal Services Section of the State Bar has recommended that the federal-

like exemptions in Section 703.140(b) be doubled in amount. (See Exhibit pp. 61-

62.) The Committee argues that this simply anticipates changes that “quite

likely” will be made “this year or in the next year or two” as proposed in H.R.

1998. The staff would be concerned about doubling these exemptions in

anticipation of action on the federal level. Our understanding is that there have

been several bills in Congress since the mid-1980’s that attempted to make

adjustments in the exempt amounts, but without success. What would be the

effect of having a 2 × federal-like set of exemptions? Perhaps it would be possible

to anticipate federal action, but make the increased levels contingent on passage

of a similar federal increase.

On the other hand, if the general exemptions are to be increased, it may be

necessary to increase the federal-like set just to keep them in step. In this view,

what Congress does is not directly relevant — after all, California has opted out

of the federal scheme. Depending on what the Commission decides to

recommend concerning exemptions generally, it may be appropriate to adopt the

Legal Services Section recommendation, but not for the purpose of keeping in

step with anticipated federal legislation.

Automatic Adjustment of Exemptions Based on Changes in Cost of Living

Hundreds of California statutes provide for some adjustment based on the

cost of living — a search on LawDesk finds over 300 statutes referring to cost of

living or the Consumer Price Index. The staff has not exhaustively researched

these statutes, but it appears that most of them depend on an existing regulatory

authority with jurisdiction over the affected payment while others provide for

submission of the determined adjustment for legislative approval.

There is no existing regulatory authority over exemptions, although it would

be possible to set the base level of exemptions in the statutes and impose a duty

on the Judicial Council or some other body to adjust the exempt amount, by rule
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or regulation. The statute would set the rounding factor (e.g., to the nearest $100

or the next lowest $100) and the frequency (e.g., every four years). Obviously

there would be opposition to this type of scheme from creditor interests since the

dampening effect of the existing scheme would be lost.

There is also the question as to which CPI should be used. A variety of CPI

descriptions exist: the California Consumer Price Index, the “all Urban

Consumers” CPI, a local CPI, or simply the “Consumer Price Index.” There are

some standard definitions that could be adopted (such as Rev. & Tax. § 2212).

These are not major problems, however, and could be worked out if the

Commission wishes to consider an automatic adjustment scheme.

An automatic cost of living adjustment need not apply to all exemptions. An

obvious candidate for omission is the homestead exemption which has received

periodic legislative attention and as a result has been adjusted upward as

discussed above. There may be other exemptions that could appropriately be

omitted from an automatic adjustment. If the Commission is interested in

pursuing this type of scheme, the staff will consider these issues in detail.

Wildcard Exemption

A different way to approach the cost of living issue is to provide a new

“wildcard” exemption. Rather than increasing exemptions by some multiplier,

debtors could be provided with a monetary exemption that can be used for any

type of property and combined with other exemptions. Thus, for example, $2000

wildcard could be added to the tools of the trade exemption to protect tools

worth $4500. Or a motor vehicle with the grand value of $3200 could be saved.

Seventeen states and the federal Bankruptcy Code provide a wildcard

exemption. (See the chart at Exhibit pp. 40-41.) The maximum is $5500

(Maryland) and the minimum is $100 (Iowa). The federal bankruptcy wildcard is

$400, which is also the most common amount, although $500 is the median. In

addition, many states provide a homestead substitute to help ameliorate the

discrimination against the renter. Twelve states provide from $500 to $7500 to

debtors who are do not claim a homestead. (Note that the federal homestead

substitute is also a wildcard since the excess can be used to exempt any

property.)

Obviously, addition of a new wildcard exemption or homestead substitute

exemption would be opposed by creditor groups. And if the lesson the

Commission learned in attempting to revise the deposit account exemption in
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1981-82 is still valid, it might be thought foolhardy to even suggest consideration

of this type of exemption. However, if it is likely that exemptions will be raised, a

wildcard exemption might be more palatable to creditors if it is a lesser amount

than the cumulative increases in the motor vehicle, tools of the trade. jewelry,

heirlooms, and works of art, and life insurance loan value exemptions.

Homestead and Other Exemption Issues

The Legal Services Section also raises two homestead issues that are not

directly related to exempt amounts. (See Exhibit p. 65.) Bankruptcy Judge Alan

M. Ahart has also made a suggestions for limiting use of the declaration of

homestead. (See Exhibit pp. 53-54.) Judge Ahart also suggests some limitations

on one-person corporate pension plans.

These issues will be considered if the Commission decides to move forward

with a debtor-creditor bill in the next legislative session.

Transitional Issues

The Enforcement of Judgments Law anticipated the transitional issue

involved in changing exempt amounts. Section 703.050 applies the exemption in

effect at the time of the attachment of the creditor’s first lien on the property in

question. In addition, Section 703.060 reserves the right of the Legislature to

change exemptions and declares that contracts are deemed to have been made in

recognition of the state’s power to repeal, alter, and add statutes concerning

liens, exemptions, and enforcement. This should deal with any transitional

issues, although the staff will remain alert to any new problems of this nature.

Specifically, there may be new issues in the bankruptcy context if the exemptions

in Section 703.140(b) are revised.

Staff Recommendations

Proceeding from the assumption that the exemptions were set at an

appropriate level when the Commission completed its work on the Enforcement

of Judgments Law, it is clear that the personal property exemptions are now too

low, as a result of the shrinking purchasing power of the dollar. Exemptions for

personal property should be increased by an amount reflecting the appropriate

cost of living indicator. The homestead exemption has been increased and

receives occasional legislative attention, as discussed above — the staff does not

recommend changing the homestead exemption amount.
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The Commission should consider increasing the exemption amounts for

personal property (Article 3 exemptions) by a factor of 1.5, 1.67, or 2, selectively

or across the board. The staff is reluctant to suggest doubling the California

federal-like bankruptcy exemptions before the federal exemptions have been

doubled. The impact of this type of change needs to be given further study before

it can be recommended. The operative date of any such change could be made

contingent on passage of similar federal legislation.

The Commission should consider addition of a wildcard or homestead

substitute exemption, possibly in place of across-the-board increases of monetary

amounts.

Despite the appeal of an automatic exemption adjustment based on cost of

living changes meeting a certain minimum level, the staff (somewhat reluctantly)

is not pushing such a scheme. But if the Commission is interested in pursuing the

matter, the staff could develop some proposals for further consideration.

Other exemption issues that have been raised by commentators should be

given further consideration with a view toward making some additional

procedural revisions in a bill in the 1995 legislative session, assuming that the

Commission approves a bill on some aspect of debtor-creditor law. It would be of

particular benefit if the confusion between the “automatic” homestead and the

“declared homestead” statutes could be eliminated.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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Study D-351 May 3, 1994
Memo 94-17

Exhibit

Personal Property Exemptions in the
Enforcement of Judgments Law

(Code Civ. Proc. §§ 704.010-704.210)

Article 3. Exempt Property

§ 704.010. Motor vehicles1

704.010. (a) Any combination of the following is exempt in the amount of one2
thousand two hundred dollars ($1,200):3

(1) The aggregate equity in motor vehicles.4
(2) The proceeds of an execution sale of a motor vehicle.5
(3) The proceeds of insurance or other indemnification for the loss, damage, or6

destruction of a motor vehicle.7
(b) Proceeds exempt under subdivision (a) are exempt for a period of 90 days8

after the time the proceeds are actually received by the judgment debtor.9
(c) For the purpose of determining the equity, the fair market value of a motor10

vehicle shall be determined by reference to used car price guides customarily used11
by California automobile dealers unless the motor vehicle is not listed in such12
price guides.13

(d) If the judgment debtor has only one motor vehicle and it is sold at an14
execution sale, the proceeds of the execution sale are exempt in the amount of15
one thousand two hundred dollars ($1,200) without making a claim. The levying16
officer shall consult and may rely upon the records of the Department of Motor17
Vehicles in determining whether the judgment debtor has only one motor vehicle.18
In the case covered by this subdivision, the exemption provided by subdivision19
(a) is not available.20

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.21
Comment. Section 704.010 supersedes subdivisions (a), (d), and (e) of former Section22

690.2.23
Subdivision (a) increases the motor vehicle exemption from $500 to $1,200, which is the24

same amount as is provided in the Bankruptcy Code. See 11 U.S.C. § 522(d)(2) (Supp. III25
1979). Paragraph (1) of subdivision (a) applies the exemption to the judgment debtor’s total26
equity in motor vehicles. Paragraph (2) continues the exemption for execution sale proceeds27
provided by former Section 690.2(e). Paragraph (3) provides a new exemption for insurance28
proceeds. Cf. Houghton v. Lee, 50 Cal. 101, 103 (1875) (exemption of proceeds from29
insurance of homestead).30

Subdivision (b) continues the exemption period of former Section 690.2(e).31
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Exhibit to Memo 94-17 (Personal Property Exemptions)

Subdivision (c) continues a portion of former Section 690.2(a).1
Subdivision (d) supersedes a portion of former Section 690.2(d) and makes clear that an2

exemption of proceeds is allowed without a claim where there is only one motor vehicle. See3
also Section 703.030 (waiver of exemption). Section 701.810 requires distribution of the4
exempt proceeds to the judgment debtor before any distribution is made to the judgment5
creditor. See also Section 701.620 (sale price must exceed proceeds exemption).6

§ 704.020. Household furnishings and personal effects7

704.020. (a) Household furnishings, appliances, provisions, wearing apparel,8
and other personal effects are exempt in the following cases:9

(1) If ordinarily and reasonably necessary to, and personally used or procured10
for use by, the judgment debtor and members of the judgment debtor’s family at11
the judgment debtor’s principal place of residence.12

(2) Where the judgment debtor and the judgment debtor’s spouse live separate13
and apart, if ordinarily and reasonably necessary to, and personally used or14
procured for use by, the spouse and members of the spouse’s family at the15
spouse’s principal place of residence.16

(b) In determining whether an item of property is “ordinarily and reasonably17
necessary” under subdivision (a), the court shall take into account both of the18
following:19

(1) The extent to which the particular type of item is ordinarily found in a20
household.21

(2) Whether the particular item has extraordinary value as compared to the22
value of items of the same type found in other households.23

(c) If an item of property for which an exemption is claimed pursuant to this24
section is an item of the type ordinarily found in a household but is determined25
not to be exempt because the item has extraordinary value as compared to the26
value of items of the same type found in other households, the proceeds obtained27
at an execution sale of the item are exempt in the amount determined by the court28
to be a reasonable amount sufficient to purchase a replacement of ordinary value29
if the court determines that a replacement is reasonably necessary. Proceeds30
exempt under this subdivision are exempt for a period of 90 days after the31
proceeds are actually received by the judgment debtor.32

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.33
Comment. Section 704.020 supersedes the first sentence of former Section 690.1 and34

makes clear that the exemption applies to a second household where the spouses live separate35
and apart. Section 704.020 continues the ordinarily and reasonably necessary standard but36
includes a new provision in subdivision (b) which is designed to permit the creditor to reach37
an item such as an antique having extraordinary value or an extraordinarily valuable piano or38
painting. Subdivision (b) is intended to change the result in cases such as Independence Bank39
v. Heller, 275 Cal. App. 2d 84, 70 Cal. Rptr. 868 (1969), and Newport Nat’l Bank v. Adair, 240
Cal. App. 3d 1043, 83 Cal. Rptr. 1 (1969). Subdivision (c) provides a new limited proceeds41
exemption. See also Sections 701.620 (sale price must exceed proceeds exemption), 701.81042
(distribution of proceeds of execution sale).43
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Exhibit to Memo 94-17 (Personal Property Exemptions)

§ 704.030. Materials for repair or improvement of dwelling1

704.030. Material that in good faith is about to be applied to the repair or2
improvement of a residence is exempt if the equity in the material does not exceed3
one thousand dollars ($1,000) in the following cases:4

(a) If purchased in good faith for use in the repair or improvement of the5
judgment debtor’s principal place of residence.6

(b) Where the judgment debtor and the judgment debtor’s spouse live separate7
and apart, if purchased in good faith for use in the repair or improvement of the8
spouse’s principal place of residence.9

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.10
Comment. Section 704.030 continues a portion of former Section 690.17 and makes clear11

that a second exemption is available where the spouses live separate and apart.12

§ 704.040. Jewelry, heirlooms, works of art13

704.040. Jewelry, heirlooms, and works of art are exempt to the extent that the14
aggregate equity therein does not exceed two thousand five hundred dollars15
($2,500).16

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.17
Comment. Section 704.040 supersedes portions of former Section 690.1 which provided18

an exemption for wearing apparel, furnishings, and works of art “of or by the debtor and his19
resident family.”20

§ 704.050. Health aids21

704.050. Health aids reasonably necessary to enable the judgment debtor or22
the spouse or a dependent of the judgment debtor to work or sustain health, and23
prosthetic and orthopedic appliances, are exempt.24

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.25
Comment. Section 704.050 supersedes former Section 690.5 which exempted prosthetic26

and orthopedic appliances used by the debtor. Section 704.050 is based on Section 5(2) of27
the Uniform Exemptions Act (1976). The requirement that health aids be reasonably28
necessary to enable the individual to work or sustain health permits the exemption of such29
items as a wheel chair for a person unable to walk to work or an air conditioner for a person30
afflicted with asthma, but does not permit the exemption of a swimming pool, sauna, bicycle,31
or golf clubs merely because their use is necessary to sustain good health.32

§ 704.060. Personal property used in trade, business, or profession33

704.060. (a) Tools, implements, instruments, materials, uniforms, furnishings,34
books, equipment, one commercial motor vehicle, one vessel, and other personal35
property are exempt to the extent that the aggregate equity therein does not36
exceed:37

(1) Two thousand five hundred dollars ($2,500), if reasonably necessary to and38
actually used by the judgment debtor in the exercise of the trade, business, or39
profession by which the judgment debtor earns a livelihood.40
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(2) Two thousand five hundred dollars ($2,500), if reasonably necessary to and1
actually used by the spouse of the judgment debtor in the exercise of the trade,2
business, or profession by which the spouse earns a livelihood.3

(3) Five thousand dollars ($5,000), if reasonably necessary to and actually used4
by the judgment debtor and by the spouse of the judgment debtor in the exercise5
of the same trade, business, or profession by which both earn a livelihood. In the6
case covered by this paragraph, the exemptions provided in paragraphs (1) and7
(2) are not available.8

(b) If property described in subdivision (a) is sold at an execution sale, or if it9
has been lost, damaged, or destroyed, the proceeds of the execution sale or of10
insurance or other indemnification are exempt for a period of 90 days after the11
proceeds are actually received by the judgment debtor or the judgment debtor’s12
spouse. The amount exempt under this subdivision is the amount specified in13
subdivision (a) that applies to the particular case less the aggregate equity of any14
other property to which the exemption provided by subdivision (a) for the15
particular case has been applied.16

(c) Notwithstanding subdivision (a), a motor vehicle is not exempt under17
subdivision (a) if there is a motor vehicle exempt under Section 704.010 which is18
reasonably adequate for use in the trade, business, or profession for which the19
exemption is claimed under this section.20

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.21
Comment. Subdivision (a) of Section 704.060 supersedes former Section 690.4 and a22

portion of former Section 690.17 (building materials not exceeding $1,000). Subdivision (a)23
makes clear that an additional exemption is available to the spouse of the judgment debtor as24
well as to the judgment debtor.25

Subdivision (b) provides a new exemption for proceeds analogous to that provided by26
Section 704.010 (motor vehicle). See also Sections 701.620 (sale price must exceed proceeds27
exemption), 701.810 (distribution of proceeds of execution sale), 703.520 (contents of claim28
of exemption).29

Subdivision (c) is a new provision that makes clear the relation between this section and30
Section 704.010 (motor vehicle exemption).31

§ 704.070. Paid earnings32

704.070. (a) As used in this section:33
(1) “Earnings withholding order” means an earnings withholding order under34

Chapter 5 (commencing with Section 706.010) (Wage Garnishment Law).35
(2) “Paid earnings” means earnings as defined in Section 706.011 that were36

paid to the employee during the 30-day period ending on the date of the levy.37
For the purposes of this paragraph, where earnings that have been paid to the38
employee are sought to be subjected to the enforcement of a money judgment39
other than by a levy, the date of levy is deemed to be the date the earnings were40
otherwise subjected to the enforcement of the judgment.41

(3) “ Earnings assignment order for support” means an earnings assignment42
order for support as defined in Section 706.011.43
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(b) Paid earnings that can be traced into deposit accounts or in the form of cash1
or its equivalent as provided in Section 703.080 are exempt in the following2
amounts:3

(1) All of the paid earnings are exempt if prior to payment to the employee they4
were subject to an earnings withholding order or an earnings assignment order5
for support.6

(2) Seventy-five percent of the paid earnings that are levied upon or otherwise7
sought to be subjected to the enforcement of a money judgment are exempt if8
prior to payment to the employee they were not subject to an earnings9
withholding order or an earnings assignment order for support.10

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.11
Amended Stats 1992 ch 163 § 38 (AB 2641), operative January 1, 1994.12
Comment (1982). Section 704.070 is new. Subdivision (b)(1) continues the protection of13

wages that have already been garnished or subjected to a wage assignment for support for 3014
days after they are paid. Subdivision (b)(2) applies an exemption analogous to that provided15
by Section 706.050 to paid earnings that have not been garnished or subjected to a wage16
assignment for support in the hands of the employer.17

Comment (1992). Section 704.070 is amended to conform to the terminology of the18
Family Code. See Chapter 8 (commencing with Section 5200) of Part 5 of Division 9 of the19
Family Code (earnings assignment order for support).20

§ 704.080. Deposit account in which social security payments are directly deposited21

704.080. (a) For the purposes of this section:22
(1) “Deposit account” means a deposit account in which payments authorized23

by the Social Security Administration are directly deposited by the United States24
government.25

(2) “Payments authorized by the Social Security Administration” means regular26
retirement and survivors’ benefits, supplemental security income benefits, coal27
miners’ health benefits, and disability insurance benefits.28

(b) A deposit account is exempt without making a claim in the following29
amount:30

(1) Five hundred dollars ($500) where one depositor is the designated payee of31
the directly deposited payments.32

(2) Seven hundred fifty dollars ($750) where two or more depositors are the33
designated payees of the directly deposited payments, unless such depositors are34
joint payees of directly deposited payments which represent a benefit to only one35
of the depositors, in which case the exempt amount is five hundred dollars36
($500).37

(c) The amount of a deposit account that exceeds the exemption provided in38
subdivision (b) is exempt to the extent that it consists of payments authorized by39
the Social Security Administration.40

(d) Notwithstanding Article 5 (commencing with Section 701.010) of Chapter 3,41
when a deposit account is levied upon or otherwise sought to be subjected to the42
enforcement of a money judgment, the financial institution that holds the deposit43
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account shall either place the amount that exceeds the exemption provided in1
subdivision (b) in a suspense account or otherwise prohibit withdrawal of such2
amount pending notification of the failure of the judgment creditor to file the3
affidavit required by this section or the judicial determination of the exempt status4
of the amount. Within 10 business days after the levy, the financial institution5
shall provide the levying officer with a written notice stating (1) that the deposit6
account is one in which payments authorized by the Social Security7
Administration are directly deposited by the United States government and (2)8
the balance of the deposit account that exceeds the exemption provided by9
subdivision (b). Promptly upon receipt of the notice, the levying officer shall10
serve the notice on the judgment creditor. Service shall be made personally or by11
mail.12

(e) Notwithstanding the procedure prescribed in Article 2 (commencing with13
Section 703.510), whether there is an amount exempt under subdivision (c) shall14
be determined as follows:15

(1) Within five days after the levying officer serves the notice on the judgment16
creditor under subdivision (d), a judgment creditor who desires to claim that the17
amount is not exempt shall file with the court an affidavit alleging that the18
amount is not exempt and file a copy with the levying officer. The affidavit shall19
be in the form of the notice of opposition provided by Section 703.560, and a20
hearing shall be set and held, and notice given, as provided by Sections 703.57021
and 703.580. For the purpose of this subdivision, the “notice of opposition to the22
claim of exemption” in Sections 703.570 and 703.580 means the affidavit under23
this subdivision.24

(2) If the judgment creditor does not file the affidavit with the levying officer25
and give notice of hearing pursuant to Section 703.570 within the time provided26
in paragraph (1), the levying officer shall release the deposit account and shall27
notify the financial institution.28

(3) The affidavit constitutes the pleading of the judgment creditor, subject to29
the power of the court to permit amendments in the interest of justice. The30
affidavit is deemed controverted and no counteraffidavit is required.31

(4) At a hearing under this subdivision, the judgment debtor has the burden of32
proving that the excess amount is exempt.33

(5) At the conclusion of the hearing, the court by order shall determine whether34
or not the amount of the deposit account is exempt pursuant to subdivision (c) in35
whole or in part and shall make an appropriate order for its prompt disposition.36
No findings are required in a proceeding under this subdivision.37

(6) Upon determining the exemption claim for the deposit account under38
subdivision (c), the court shall immediately transmit a certified copy of the order39
of the court to the financial institution and to the levying officer. If the order40
determines that all or part of the excess is exempt under subdivision (c), with41
respect to the amount of the excess which is exempt, the financial institution shall42
transfer the exempt excess from the suspense account or otherwise release any43
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restrictions on its withdrawal by the judgment debtor. The transfer or release shall1
be effected within three business days of the receipt of the certified copy of the2
court order by the financial institution.3

(f) If the judgment debtor claims that a portion of the amount is exempt other4
than pursuant to subdivision (c), the claim of exemption shall be made pursuant to5
Article 2 (commencing with Section 703.510). If the judgment debtor also6
opposes the judgment creditor’s affidavit regarding an amount exempt pursuant7
to subdivision (c), both exemptions shall be determined at the same hearing,8
provided the judgment debtor has complied with Article 2 (commencing with9
Section 703.510).10

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.11
Comment. Section 704.080 supersedes former Section 690.30. Social Security payments12

may be directly deposited pursuant to 31 U.S.C. § 492 (1976). Subdivision (a) continues a13
portion of the introductory clause and subdivision (c) of former Section 690.30. Subdivision14
(b) continues the substance of the first paragraph and subdivision (a) of former Section15
690.30. Subdivision (c) continues the substance of the introductory paragraph of former16
Section 690.30(b). Subdivision (d) continues the substance of former Section 690.30(b)(1).17

Subdivision (e) supersedes paragraphs (2), (3), and (4) of subdivision (b) of former Section18
690.30. Subdivision (e), along with subdivision (f), clarifies the procedure applicable to19
claiming exemptions for excess amounts in deposit accounts described in this section and the20
relation between this procedure and the procedure provided by Article 2 (commencing with21
Section 703.510) (superseding former Section 690.50, incorporated by reference in former22
Section 690.30). The 5-day period under paragraph (1) is extended if the judgment creditor23
was served by mail. See Section 684.120. Paragraph (5) supersedes former Section24
690.30(b)(3). The provision of former law for an order determining priority or dividing the25
property between several creditors is superseded by Section 701.810 (distribution of26
proceeds). Paragraph (6) continues former Section 690.30(b)(4).27

Where a deposit account is not one described by subdivision (a) or where an exemption of28
excess funds in a deposit account described in subdivision (a) is claimed under another29
exemption provision, the procedure provided in Article 2 (commencing with Section30
703.510) applies to the determination of the exemption. See subdivision (f) of Section31
704.080.32

§ 704.090. Inmate’s trust account33

704.090. The funds of a judgment debtor confined in a prison or facility under34
the jurisdiction of the Department of Corrections or the Department of the Youth35
Authority or confined in any county or city jail, road camp, industrial farm, or36
other local correctional facility, held in trust for or to the credit of the judgment37
debtor, in an inmate’s trust account or similar account by the state, county, or city,38
or any agency thereof, are exempt without making a claim in the amount of one39
thousand dollars ($1,000). If the judgment debtor is married, each spouse is40
entitled to a separate exemption under this section or the spouses may combine41
their exemptions.42

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.43
Comment. Section 704.090 supersedes former Section 690.21, which provided an44

exemption of $40.45

EX 7



Exhibit to Memo 94-17 (Personal Property Exemptions)

§ 704.100. Life insurance, endowment, annuity policies1

704.100. (a) Unmatured life insurance policies (including endowment and2
annuity policies), but not the loan value of such policies, are exempt without3
making a claim.4

(b) The aggregate loan value of unmatured life insurance policies (including5
endowment and annuity policies) is subject to the enforcement of a money6
judgment but is exempt in the amount of four thousand dollars ($4,000). If the7
judgment debtor is married, each spouse is entitled to a separate exemption under8
this subdivision, and the exemptions of the spouses may be combined, regardless9
of whether the policies belong to either or both spouses and regardless of10
whether the spouse of the judgment debtor is also a judgment debtor under the11
judgment. The exemption provided by this subdivision shall be first applied to12
policies other than the policy before the court and then, if the exemption is not13
exhausted, to the policy before the court.14

(c) Benefits from matured life insurance policies (including endowment and15
annuity policies) are exempt to the extent reasonably necessary for the support of16
the judgment debtor and the spouse and dependents of the judgment debtor.17

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.18
Comment. Section 704.100 supersedes the exemptions provided in former Sections 690.919

(life insurance represented by $500 annual premium), 690.10 (group life insurance), and20
690.14 (fraternal benefit society). Under subdivision (a), the judgment creditor is precluded21
from reaching an unmatured policy except for its loan value; this prevents the judgment22
creditor from forcing the judgment debtor to surrender a life insurance policy for its cash23
value.24

Subdivision (b) protects a portion of the loan value of unmatured insurance policies. It25
provides for doubling of the exemption in the case of a married judgment debtor. Each26
spouse may claim an exemption in the same policy or different policies. The loan value is not27
subject to execution (see Section 699.720(a)) but may be reached by some other appropriate28
procedure. See Sections 708.110 (examination of judgment debtor), 708.205 (order in29
examination proceedings), 708.510 (assignment order). The exemption is applied first to30
policies that are not levied upon. See Section 703.520 (exemption claim discloses policies not31
levied upon).32

The exemption of benefits under subdivision (c) is available to the judgment debtor33
regardless of whether the judgment debtor was the insured or the beneficiary under the34
policy. This is consistent with prior law. See Jackson v. Fisher, 56 Cal. 2d 196, 200, 363 P.2d35
479, 14 Cal. Rptr. 439 (1961). Under subdivision (c), the exemption may be asserted against36
creditors of the insured or of the spouse or dependents of the insured. See Holmes v.37
Marshall, 145 Cal. 777, 779-82, 79 P. 534 (1905).38

§ 704.110. Public retirement and related benefits and contributions39

704.110. (a) As used in this section:40
(1) “Public entity” means the state, or a city, city and county, county, or other41

political subdivision of the state, or a public trust, public corporation, or public42
board, or the governing body of any of them, but does not include the United43
States except where expressly so provided.44

(2) “Public retirement benefit” means a pension or an annuity, or a retirement,45
disability, death, or other benefit, paid or payable by a public retirement system.46
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(3) “Public retirement system” means a system established pursuant to statute1
by a public entity for retirement, annuity, or pension purposes or payment of2
disability or death benefits.3

(b) All amounts held, controlled, or in process of distribution by a public entity4
derived from contributions by the public entity or by an officer or employee of5
the public entity for public retirement benefit purposes, and all rights and benefits6
accrued or accruing to any person under a public retirement system, are exempt7
without making a claim.8

(c) Notwithstanding subdivision (b), where an amount described in subdivision9
(b) becomes payable to a person and is sought to be applied to the satisfaction of10
a judgment for child , family, or spousal support against that person:11

(1) Except as provided in paragraph (2), the amount is exempt only to the12
extent that the court determines under subdivision (c) of Section 703.070.13

(2) If the amount sought to be applied to the satisfaction of the judgment is14
payable periodically, the amount payable is subject to an earnings assignment15
order for support as defined in Section 706.011 or any other applicable16
enforcement procedure, but the amount to be withheld pursuant to the17
assignment order or other procedure shall not exceed the amount permitted to be18
withheld on an earnings withholding order for support under Section 706.052.19
The paying entity may deduct from each payment made pursuant to an earnings20
assignment order under this paragraph an amount reflecting the actual cost of21
administration caused by the assignment order up to two dollars ($2) for each22
payment.23

(d) All amounts received by any person, a resident of the state, as a public24
retirement benefit or as a return of contributions and interest thereon from the25
United States or a public entity or from a public retirement system are exempt.26

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.27
Amended Stats 1992 ch 163 § 39 (AB 2641), operative January 1, 1994.28
Comment (1982). Section 704.110 continues the substance of subdivisions (a) and (b) of29

former Section 690.18, with drafting changes for purposes of clarity and uniformity.30
Subdivision (c) governs the application of the exemption for payable but unpaid benefits31
against the enforcement of child or spousal support judgments. Subdivision (c)(1) applies the32
general rule governing exemptions in support cases. Subdivision (c)(2) incorporates the33
standard applicable to wage garnishments to enforce support judgments. See Section 706.05234
and the Comment thereto. See also Civil Code § § 4701 (wage assignment for child support),35
4801.6 (wage assignment for spousal support). The one dollar fee for administrative costs36
provided by former Section 690.18(b) is increased to two dollars in subdivision (c)(2) of this37
section. The two dollar fee is the same as that formerly provided in Government Code Section38
21201 (public employees’ retirement).39

The exemption provided in subdivision (d) applies whether the benefits are in the actual40
possession of the retirement benefit recipient or have been deposited. See Section 703.08041
(tracing exempt funds). The general rule governing exemptions in support cases provided by42
Section 703.070 applies to benefits after they have been paid. For the exemption of vacation43
credits, see Section 704.113. For the exemption of benefits under the Unemployment44
Insurance Code, see Section 704.120.45

Comment (1992). Section 704.110 is amended to conform to the terminology of the46
Family Code. See Chapter 8 (commencing with Section 5200) of Part 5 of Division 9 of the47
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Family Code (earnings assignment order for support). A reference to “family” support has1
been added to subdivision (c). See Fam. Code § 4501 (family support order enforceable in2
same manner and to same extent as child support order). See also Section 680.145 (“child3
support” includes family support).4

§ 704.113. Public employee vacation credits5

704.113. (a) As used in this section, “vacation credits” means vacation credits6
accumulated by a state employee pursuant to Section 18050 of the Government7
Code or by any other public employee pursuant to any law for the accumulation8
of vacation credits applicable to the employee.9

(b) All vacation credits are exempt without making a claim.10
(c) Amounts paid periodically or as a lump sum representing vacation credits are11

subject to any earnings withholding order served under Chapter 5 (commencing12
with Section 706.010) or any earnings assignment order for support as defined in13
Section 706.011 and are exempt to the same extent as earnings of a judgment14
debtor.15

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.16
Amended Stats 1992 ch 163 § 40 (AB 2641), operative January 1, 1994.17
Comment (1982). Subdivision (b) of Section 704.113 continues a portion of former18

Section 690.18(b) which made vacation credits exempt without making a claim. Subdivision19
(c) supersedes the portion of former Section 690.18(b) that made vacation credits that were20
payable exempt except from enforcement of child or spousal support and makes clear that21
vacation pay is treated the same as earnings for exemption purposes. See Sections 706.050-22
706.052.23

Comment (1992). Subdivision (c) of Section 704.113 is amended to conform to Section24
706.011(b).25

§ 704.114. Compliance with order of wage assignment26

704.114. (a) Notwithstanding any other provision of law, service of an earnings27
assignment order for support on any public entity described in Section 704.110,28
other than the United States government, creates a lien on all employee29
contributions in the amount necessary to satisfy a support judgment as30
determined under Section 695.210 to the extent that the judgment remains31
enforceable.32

(b) The public entity shall comply with any request for a return of employee33
contributions by an employee named in the order by delivering the contributions34
to the clerk of the court from which the order issued, unless the entity has35
received a certified copy of an order terminating the earnings assignment order36
for support .37

(c) Upon receipt of moneys pursuant to this section, the clerk of the court,38
within 10 days, shall send written notice of the fact to the parties and to the39
district attorney enforcing any order pursuant to Section 11475.1 of the Welfare40
and Institutions Code.41

(d) Moneys received pursuant to this section are subject to any procedure42
available to enforce an order for support, but if no enforcement procedure is43
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commenced after 30 days have elapsed from the date the notice of receipt is sent,1
the clerk shall, upon request, return the moneys to the public entity that delivered2
the moneys to the court unless the public entity has informed the court in writing3
that the moneys shall be released to the employee .4

(e) A court shall not directly or indirectly condition the issuance, modification,5
or termination of, or condition the terms or conditions of, any order for support6
upon the making of a request for the return of employee contributions by an7
employee.8

Added Stats 1989 ch 1359 § 8. Amended Stats 1992 ch 163 § 41 (AB 2641), operative9
January 1, 1994 (ch 851 prevails), ch 851 § 2 (SB 1530), effective September 22, 1992.10

Amended Stats 1993 ch 219 § 68 (AB 1500).11
Note. 1992 Cal. Stat. ch. 851, § 1 provides:12
(a) The Legislature hereby finds and declares the following:13
(1) Child support has been a legal right of California’s children since 1872. Both fathers14

and mothers have a legal and moral obligation to provide financial support for their children.15
(2) Approximately half of all children will live in a single parent household before16

reaching adulthood. The child poverty rate has been increasing over the last decade. In 1990,17
a disproportionate number of the 1,600,000 children in California who lived with only one18
parent were poor.19

(3) Improvements in the establishment and payment of child support obligations could20
substantially alleviate child poverty. Better enforcement of parental obligations to support21
their children will not only benefit children and their families by providing a higher level of22
support, but also reduce dependency on public assistance.23

(b) Therefore, it is the intent of the Legislature in enacting this act to improve the well-24
being of California’s children by strengthening the state child support system, thereby25
decreasing overall costs to the state’s taxpayers while increasing the amount of financial26
support collected on behalf of the state’s children.27

Comment (1993). Section 704.114 is amended to conform to the terminology of the28
Family Code. See Chapter 8 (commencing with Section 5200) of Part 5 of Division 9 of the29
Family Code (earnings assignment order for support). The section has also been divided into30
subdivisions and revised for clarity. See Section 706.011 (“earnings assignment order for31
support” defined).32

§ 704.115. Private retirement and related benefits and contributions33

704.115. (a) As used in this section, “private retirement plan” means:34
(1) Private retirement plans, including, but not limited to, union retirement plans.35
(2) Profit-sharing plans designed and used for retirement purposes.36
(3) Self-employed retirement plans and individual retirement annuities or37

accounts provided for in the Internal Revenue Code of 1954 as amended, to the38
extent the amounts held in the plans, annuities, or accounts do not exceed the39
maximum amounts exempt from federal income taxation under that code.40

(b) All amounts held, controlled, or in process of distribution by a private41
retirement plan, for the payment of benefits as an annuity, pension, retirement42
allowance, disability payment, or death benefit from a private retirement plan are43
exempt.44
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(c) Notwithstanding subdivision (b), where an amount described in subdivision1
(b) becomes payable to a person and is sought to be applied to the satisfaction of2
a judgment for child , family, or spousal support against that person:3

(1) Except as provided in paragraph (2), the amount is exempt only to the4
extent that the court determines under subdivision (c) of Section 703.070.5

(2) If the amount sought to be applied to the satisfaction of the judgment is6
payable periodically, the amount payable is subject to an earnings assignment7
order for support as defined in Section 706.011 or any other applicable8
enforcement procedure, but the amount to be withheld pursuant to the9
assignment order or other procedure shall not exceed the amount permitted to be10
withheld on an earnings withholding order for support under Section 706.052.11

(d) After payment, the amounts described in subdivision (b) and all12
contributions and interest thereon returned to any member of a private retirement13
plan are exempt.14

(e) Notwithstanding subdivisions (b) and (d), except as provided in subdivision15
(f), the amounts described in paragraph (3) of subdivision (a) are exempt only to16
the extent necessary to provide for the support of the judgment debtor when the17
judgment debtor retires and for the support of the spouse and dependents of the18
judgment debtor, taking into account all resources that are likely to be available19
for the support of the judgment debtor when the judgment debtor retires. In20
determining the amount to be exempt under this subdivision, the court shall allow21
the judgment debtor such additional amount as is necessary to pay any federal22
and state income taxes payable as a result of the applying of an amount described23
in paragraph (3) of subdivision (a) to the satisfaction of the money judgment.24

(f) Where the amounts described in paragraph (3) of subdivision (a) are payable25
periodically, the amount of such periodic payment that may be applied to the26
satisfaction of a money judgment is the amount that may be withheld from a like27
amount of earnings under Chapter 5 (commencing with Section 706.010) (Wage28
Garnishment Law).29

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.30
Amended Stats 1992 ch 163 § 42 (AB 2641), operative January 1, 1994.31
Comment (1982). Section 704.115 supersedes subdivision (d) of former Section 690.18.32

Subdivision (c) governs the application of the exemption for payable but unpaid benefits33
against enforcement of child or spousal support. Subdivision (c)(1) applies the general rule34
governing exemptions in support cases. Subdivision (c)(2) recognizes that federal law35
requires the protection of periodic payments pursuant to a pension or retirement program to36
the same extent as wages. See Section 706.052 and the Comment thereto. The exemption37
provided in subdivision (d) applies whether money received by the judgment debtor is in the38
actual possession of the recipient or has been deposited. See Section 703.080 (tracing exempt39
funds). The general rule governing exemptions in support cases provided by Section 703.07040
applies to benefits after they have been paid.41

Subdivisions (e) and (f) are new. Subdivision (e) requires that the court consider all42
resources — such as social security payments and other income and assets — that are likely to43
be available to the judgment debtor when the judgment debtor retires. Accordingly, where it44
will be a number of years before the judgment debtor will retire, the court will take into45
account not only all the assets of the judgment debtor at the time the exemption claim is46
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determined but also all the assets and income (including pension rights) that the judgment1
debtor is likely to acquire prior to retirement. Subdivision (f) recognizes that the federal law2
requires the protection of periodic payments pursuant to a retirement program. See 15 U.S.C.3
§ § 1672(a), 1673(a).4

Comment (1992). Subdivision (c) of Section 704.115 is amended to conform to the5
terminology of the Family Code. See Chapter 8 (commencing with Section 5200) of Part 5 of6
Division 9 of the Family Code (earnings assignment order for support). A reference to7
“family” support has been added to subdivision (c). See Fam. Code § 4501 (family support8
order enforceable in same manner and to same extent as child support order). See also9
Section 680.145 (“child support” includes family support).10

§ 704.120. Unemployment benefits and contributions; Strike benefits11

704.120. (a) Contributions by workers payable to the Unemployment12
Compensation Disability Fund and by employers payable to the Unemployment13
Fund are exempt without making a claim.14

(b) Before payment, amounts held for payment of the following benefits are15
exempt without making a claim:16

(1) Benefits payable under Division 1 (commencing with Section 100) of the17
Unemployment Insurance Code.18

(2) Incentives payable under Division 2 (commencing with Section 5000) of the19
Unemployment Insurance Code.20

(3) Benefits payable under an employer’s plan or system to supplement21
unemployment compensation benefits of the employees generally or for a class or22
group of employees.23

(4) Unemployment benefits payable by a fraternal organization to its bona fide24
members.25

(5) Benefits payable by a union due to a labor dispute.26
(c) After payment, the benefits described in subdivision (b) are exempt.27
(d) During the payment of benefits described in paragraph (1) of subdivision (b)28

to a judgment debtor under a support judgment, the judgment creditor may,29
through the appropriate district attorney, seek to apply the benefit payment to30
satisfy the judgment as provided by Section 11350.5 of the Welfare and31
Institutions Code.32

(e) During the payment of benefits described in paragraphs (2) to (5), inclusive,33
of subdivision (b) to a judgment debtor under a support judgment, the judgment34
creditor may, directly or through the appropriate district attorney, seek to apply35
the benefit payments to satisfy the judgment by an earnings assignment order for36
support as defined in Section 706.011 or any other applicable enforcement37
procedure. If the benefit is payable periodically, the amount to be withheld38
pursuant to the assignment order or other procedure shall be 25 percent of the39
amount of each periodic payment or any lower amount specified in writing by the40
judgment creditor or court order, rounded down to the nearest whole dollar.41
Otherwise the amount to be withheld shall be the amount the court determines42
under subdivision (c) of Section 703.070. The paying entity may deduct from43
each payment made pursuant to an assignment order under this subdivision an44
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amount reflecting the actual cost of administration caused by the assignment1
order up to two dollars ($2) for each payment.2

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.3
Amended Stats 1983 ch 155 § 16, effective June 30, 1983, operative July 1, 1983; Stats4

1988 ch 261 § 1, effective July 5, 1988.5
Amended Stats 1992 ch 163 § 43 (AB 2641), operative January 1, 1994.6
Note. 1988 Cal. Stat. ch. 261, § 6 provides:7
SEC. 6. This act shall have no force and effect until the Director of Employment8

Development determines that the Employment Development Department has acquired the9
technical capability to comply with its provisions. Until that time, unemployment10
compensation disability benefits may be applied to the satisfaction of a support judgment11
creditor as was provided for prior to the enactment of this act, including a wage assignment in12
accordance with Section 704.120 of the Code of Civil Procedure.13

Comment (1982). Section 704.120 supersedes former Sections 690.13, 690.16, and14
690.175 and portions of former Section 690.18(c) and (d) and Unemployment Insurance15
Code Sections 988 and 1342. Subdivision (b)(8) is new. Subdivision (d) is a new provision16
designed to implement Section 2335 of the federal Omnibus Budget Reconciliation Act of17
1981, Pub. L. No. 97-35, pertaining to enforcement of child support. It is patterned after an18
exception applicable to the exemption for retirement benefits. See Section 704.110.19

Comment (1983). Subdivisions (e) and (f) have been added to Section 704.120 to preserve20
the substance of Chapter 1072 of the Statutes of 1982 and subdivision (d)(2) of Section21
704.120 has been revised to conform to Section 11350.5 added to the Welfare and22
Institutions Code by that chapter.23

Comment (1992). Subdivision (e) of Section 704.120 is amended to conform to the24
terminology of the Family Code. See Chapter 8 (commencing with Section 5200) of Part 5 of25
Division 9 of the Family Code (earnings assignment order for support).26

§ 704.130. Disability and health benefits27

704.130. (a) Before payment, benefits from a disability or health insurance28
policy or program are exempt without making a claim. After payment, the benefits29
are exempt.30

(b) Subdivision (a) does not apply to benefits that are paid or payable to cover31
the cost of health care if the judgment creditor is a provider of health care whose32
claim is the basis on which the benefits are paid or payable.33

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.34
Comment. Subdivision (a) of Section 704.130 supersedes former Sections 690.1135

(disability or health insurance benefits represented by $500 annual premium) and 690.1436
(fraternal benefit society funds) and portions of former Sections 690.13 (money used37
exclusively in payment of sick benefits by fraternal organization to bona fide members),38
690.18 (disability benefits from retirement plans).39

§ 704.140. Damages for personal injury40

704.140. (a) Except as provided in Article 5 (commencing with Section41
708.410) of Chapter 6, a cause of action for personal injury is exempt without42
making a claim.43

(b) Except as provided in subdivisions (c) and (d), an award of damages or a44
settlement arising out of personal injury is exempt to the extent necessary for the45
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support of the judgment debtor and the spouse and dependents of the judgment1
debtor.2

(c) Subdivision (b) does not apply if the judgment creditor is a provider of3
health care whose claim is based on the providing of health care for the personal4
injury for which the award or settlement was made.5

(d) Where an award of damages or a settlement arising out of personal injury is6
payable periodically, the amount of such periodic payment that may be applied to7
the satisfaction of a money judgment is the amount that may be withheld from a8
like amount of earnings under Chapter 5 (commencing with Section 706.010)9
(Wage Garnishment Law).10

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.11
Comment. Section 704.140 is new. An award or settlement that will result from a cause of12

action that is the subject of a pending action may be reached by the lien procedure provided13
by Article 5 (commencing with Section 708.410) of Chapter 6, but the exemption provided14
by subdivision (b) of Section 704.140 may be claimed in the pending action. See Section15
708.450. See also Section 695.030 (property not subject to enforcement of money16
judgment).17

§ 704.150. Damages for wrongful death18

704.150. (a) Except as provided in Article 5 (commencing with Section19
708.410) of Chapter 6, a cause of action for wrongful death is exempt without20
making a claim.21

(b) Except as provided in subdivision (c), an award of damages or a settlement22
arising out of the wrongful death of the judgment debtor’s spouse or a person on23
whom the judgment debtor or the judgment debtor’s spouse was dependent is24
exempt to the extent reasonably necessary for support of the judgment debtor25
and the spouse and dependents of the judgment debtor.26

(c) Where an award of damages or a settlement arising out of the wrongful27
death of the judgment debtor’s spouse or a person on whom the judgment debtor28
or the judgment debtor’s spouse was dependent is payable periodically, the29
amount of such a periodic payment that may be applied to the satisfaction of a30
money judgment is the amount that may be withheld from a like amount of31
earnings under Chapter 5 (commencing with Section 706.010) (Wage32
Garnishment Law).33

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.34
Comment. Section 704.150 is new. An award or settlement that will result from a cause of35

action that is the subject of a pending action may be reached by the lien procedure provided36
by Article 5 (commencing with Section 708.410) of Chapter 6. See the Comment to Section37
704.140. See also Section 695.030 (property not subject to enforcement of money38
judgment).39

§ 704.160. Workers’ compensation; Exceptions40

704.160. (a) Except as provided by Chapter 1 (commencing with Section 4900)41
of Part 3 of Division 4 of the Labor Code, before payment, a claim for workers’42
compensation or workers’ compensation awarded or adjudged is exempt without43
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making a claim. Except as specified in subdivision (b), after payment, the award is1
exempt.2

(b) Notwithstanding any other provision of law, during the payment of3
workers’ compensation temporary disability benefits described in subdivision (a)4
to a support judgment debtor, the support judgment creditor may, through the5
appropriate district attorney, seek to apply the workers’ compensation temporary6
disability benefit payment to satisfy the support judgment as provided by Section7
11350.1 of the Welfare and Institutions Code.8

(c) Notwithstanding any other provision of law, during the payment of9
workers’ compensation temporary disability benefits described in subdivision (a)10
to a support judgment debtor under a support judgment, including a judgment for11
reimbursement of public assistance, the judgment creditor may, directly or through12
the appropriate district attorney, seek to apply the temporary disability benefit13
payments to satisfy the support judgment by an earnings assignment order for14
support, as defined in Section 5208 of the Family Code , or any other applicable15
enforcement procedure. The amount to be withheld pursuant to the earnings16
assignment order for support or other enforcement procedure shall be 25 percent17
of the amount of each periodic payment or any lower amount specified in writing18
by the judgment creditor or court order, rounded down to the nearest dollar.19
Otherwise, the amount to be withheld shall be the amount the court determines20
under subdivision (c) of Section 703.070. The paying entity may deduct from21
each payment made pursuant to an order assigning earnings under this22
subdivision an amount reflecting the actual cost of administration of this23
assignment, up to two dollars ($2) for each payment.24

(d) Unless the provision or context otherwise requires, the following definitions25
govern the construction of this section.26

(1) “Judgment debtor” or “support judgment debtor” means a person who is27
owing a duty of support.28

(2) “Judgment creditor” or “support judgment creditor” means the person to29
whom support has been ordered to be paid.30

(3) “Support” refers to an obligation owing on behalf of a child, spouse, or31
family; or an amount owing pursuant to Section 11350 of the Welfare and32
Institutions Code. It also includes past due support or arrearage when it exists.33

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.34
Amended Stats 1992 ch 848 § 10 (SB 1614), effective September 22, 1992.35
Amended Stats 1993 ch 219 § 69 (AB 1500).36
Comment (1982). Section 704.160 continues the substance of former Section 690.15.37
Comment (1993). Section 704.160 is amended to substitute references to “earnings38

assignment order for support” and the Family Code section defining the term. These are not39
substantive changes.40

§ 704.170. Aid provided to needy persons41

704.170. Before payment, aid provided pursuant to Division 9 (commencing42
with Section 10000) of the Welfare and Institutions Code or similar aid provided43
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by a charitable organization or a fraternal benefit society as defined in Section1
10990 of the Insurance Code, is exempt without making a claim. After payment,2
the aid is exempt.3

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.4
Comment. Section 704.170 is based on former Sections 690.14 and 690.19. Section5

704.170 exempts local aid as well as federal aid administered by the state pursuant to the6
Welfare and Institutions Code. See also Welf. & Inst. Code § 10052 (“aid” defined). Section7
704.170 also expands the category of nongovernmental aid that is exempt. Former Section8
690.14 applied only to fraternal benefit societies.9

§ 704.180. Relocation benefits10

704.180. Before payment, relocation benefits for displacement from a dwelling11
which are to be paid pursuant to Chapter 16 (commencing with Section 7260) of12
Division 7 of Title 1 of the Government Code or the federal “Uniform Relocation13
Assistance and Real Property Acquisition Policies Act of 1970” (42 U.S.C. Sec.14
4601 et seq.), as amended, are exempt without making a claim. After payment, the15
benefits are exempt.16

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.17
Comment. Section 704.180 supersedes Section 690.8a. Section 704.180 expands the18

former exemption to include relocation benefits paid or payable by a public utility (Pub. Util.19
Code § 600) or a quasi-public entity (Gov’t Code § 7260). The last sentence of this section20
requires the debtor to claim an exemption for such benefits after payment, whereas under21
former law these benefits were designated as exempt without filing a claim.22

§ 704.190. Financial aid provided to student by educational institution23

704.190. (a) As used in this section, “institution of higher education” means24
“institution of higher education” as defined in Section 1141(a) of Title 20 of the25
United States Code, as amended.26

(b) Before payment, financial aid for expenses while attending school provided27
to a student by an institution of higher education is exempt without making a28
claim. After payment, the aid is exempt.29

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.30
Comment. Section 704.190 is a new provision that provides an exemption for financial aid31

provided to a student by an institution of higher education. The section adopts the definition32
found in Section 1141(a) of Title 20 of the United States Code, as amended. This provision,33
as amended by Pub. L. 44-382, Title I, § 181, Oct. 12, 1976, reads:34

(a) The term “institution of higher education” means an educational institution in any35
State which (1) admits as regular students only persons having a certificate of graduation36
from a school providing secondary education, or the recognized equivalent of such a37
certificate, (2) is legally authorized within such State to provide a program of education38
beyond secondary education, (3) provides an educational program for which it awards a39
bachelor’s degree or provides not less than a two-year program which is acceptable for full40
credit toward such a degree, (4) is a public or other nonprofit institution, and (5) is accredited41
by a nationally recognized accrediting agency or association or, if not so accredited, (A) is an42
institution with respect to which the Commissioner has determined that there is satisfactory43
assurance, considering the resources available to the institution, the period of time, if any,44
during which it has operated, the effort it is making to meet accreditation standards, and the45
purpose for which this determination is being made, that the institution will meet the46
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accreditation standards of such an agency or association within a reasonable time, or (B) is an1
institution whose credits are accepted, on transfer, by not less than three institutions which are2
so accredited, for credit on the same basis as if transferred from an institution so accredited.3
Such term also includes any school which provides not less than a one-year program of4
training to prepare students for gainful employment in a recognized occupation and which5
meets the provisions of clauses (1), (2), (4), and (5). For purposes of this subsection, the6
Commissioner shall publish a list a nationally recognized accrediting agencies or associations7
which he determines to be reliable authority as to the quality of training offered. Such term8
also includes a public or nonprofit private educational institution in any State which in lieu of9
the requirement in clause (1), admits as regular students persons who are beyond the age of10
compulsory school attendance in the State in which the institution is located and who have the11
ability to benefit from the training offered by the institution.12

§ 704.200. Cemetery plot13

704.200. (a) As used in this section:14
(1) “Cemetery” has the meaning provided by Section 7003 of the Health and15

Safety Code.16
(2) “Family plot” is a plot that satisfies the requirements of Section 8650 of the17

Health and Safety Code.18
(3) “Plot” has the meaning provided by Section 7022 of the Health and Safety19

Code.20
(b) A family plot is exempt without making a claim.21
(c) Except as provided in subdivision (d), a cemetery plot for the judgment22

debtor and the spouse of the judgment debtor is exempt.23
(d) Land held for the purpose of sale or disposition as cemetery plots or24

otherwise is not exempt.25
Added Stats 1982 ch 1364 § 2, operative July 1, 1983.26
Comment. Section 704.200 supersedes portions of former Section 690.24 which provided27

an exemption for a cemetery lot not exceeding one-quarter of an acre in size or, in the case28
of a religious or benevolent association or corporation, five acres in size. Subdivision (b)29
recognizes that family plots are inalienable. See Health & Saf. Code § 8650. Subdivision (c)30
exempts cemetery plots for the judgment debtor and spouse. See also Health & Saf. Code §31
8601 (spouse’s vested right of interment). Subdivision (d) continues the substance of the32
third paragraph of former Section 690.24. The fourth paragraph of former Section 690.24,33
relating to the application of the exemption against a judgment for the purchase price, is not34
continued because it is no longer necessary. See Comment to Section 703.010(b). The35
portion of land containing graves of human beings is not subject to enforcement of a money36
judgment. See Peebler v. Danziger, 104 Cal. App. 2d 491, 493, 231 P.2d 895 (1951).37

§ 704.210. Property not subject to enforcement38

704.210. Property that is not subject to enforcement of a money judgment is39
exempt without making a claim.40

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.41
Comment. Section 704.210 is consistent with Section 695.040 (release of property not42

subject to enforcement).43
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Homestead Exemption in the
Enforcement of Judgments Law

(Code Civ. Proc. §§ 704.710-704.995)

Article 4. Homestead Exemption1

§ 704.710. Definitions2

704.710. As used in this article:3
(a) “Dwelling” means a place where a person resides and may include but is4

not limited to the following:5
(1) A house together with the outbuildings and the land upon which they are6

situated.7
(2) A mobilehome together with the outbuildings and the land upon which they8

are situated.9
(3) A boat or other waterborne vessel.10
(4) A condominium, as defined in Section 783 of the Civil Code.11
(5) A planned development, as defined in Section 11003 of the Business and12

Professions Code.13
(6) A stock cooperative, as defined in Section 11003.2 of the Business and14

Professions Code.15
(7) A community apartment project, as defined in Section 11004 of the Business16

and Professions Code.17
(b) “Family unit” means any of the following:18
(1) The judgment debtor and the judgment debtor’s spouse if the spouses reside19

together in the homestead.20
(2) The judgment debtor and at least one of the following persons who the21

judgment debtor cares for or maintains in the homestead:22
(A) The minor child or minor grandchild of the judgment debtor or the judgment23

debtor’s spouse or the minor child or grandchild of a deceased spouse or former24
spouse.25

(B) The minor brother or sister of the judgment debtor or judgment debtor’s26
spouse or the minor child of a deceased brother or sister of either spouse.27

(C) The father, mother, grandfather, or grandmother of the judgment debtor or28
the judgment debtor’s spouse or the father, mother, grandfather, or grandmother29
of a deceased spouse.30

(D) An unmarried relative described in this paragraph who has attained the age31
of majority and is unable to take care of or support himself or herself.32

(3) The judgment debtor’s spouse and at least one of the persons listed in33
paragraph (2) who the judgment debtor’s spouse cares for or maintains in the34
homestead.35

(c) “Homestead” means the principal dwelling (1) in which the judgment36
debtor or the judgment debtor’s spouse resided on the date the judgment37
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creditor’s lien attached to the dwelling, and (2) in which the judgment debtor or1
the judgment debtor’s spouse resided continuously thereafter until the date of2
the court determination that the dwelling is a homestead. Where exempt proceeds3
from the sale or damage or destruction of a homestead are used toward the4
acquisition of a dwelling within the six-month period provided by Section5
704.720, “homestead” also means the dwelling so acquired if it is the principal6
dwelling in which the judgment debtor or the judgment debtor’s spouse resided7
continuously from the date of acquisition until the date of the court determination8
that the dwelling is a homestead, whether or not an abstract or certified copy of a9
judgment was recorded to create a judgment lien before the dwelling was10
acquired.11

(d) “Spouse” does not include a married person following entry of a judgment12
decreeing legal separation of the parties, unless such married persons reside13
together in the same dwelling.14

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.15
Amended Stats 1983 ch 155 § 17 effective June 30, 1983, operative July 1, 1983, ch 115916

§ 11, operative July 1, 1984.17
Comment (1982). Subdivision (a) of Section 704.710 supersedes the provisions of former18

law pertaining to the property that could be exempt as a homestead or dwelling. See former19
Civil Code § 1237 (declared homestead); former Code Civ. Proc. § § 690.3 (housetrailer,20
mobilehome, houseboat, boat, or other waterborne vessel), 690.31(a) (dwelling house).21
Subdivision (a) is intended to include all forms of property for which an exemption could be22
claimed under former law and any other property in which the judgment debtor or the23
judgment debtor’s spouse actually resides.24

Subdivision (b) continues the substance of former Civil Code Section 1261(2) except that25
the minor grandchild of a deceased spouse and a child or grandchild of a former spouse are26
included in the listing.27

Subdivision (c) is intended to preclude a judgment debtor from moving into a dwelling28
after creation of a judgment lien or after levy in order to create an exemption. Subdivision (c)29
also makes clear that, even though an abstract of judgment has been recorded to create a30
judgment lien, the existence of such lien does not prevent a homestead exemption on after-31
acquired property which is acquired as the principal dwelling using exempt proceeds.32
Subdivision (c) is an exception to the rule of Section 703.100 (time for determination of33
exemption). See also Section 704.960 (homestead declaration relating to dwelling acquired34
using exempt proceeds.)35

Subdivision (d) preserves the effect of former Civil Code Sections 1300-1304 (married36
person’s separate homestead). The effect of subdivision (d) is to permit each spouse to claim37
a separate homestead after entry of a judgment decreeing legal separation or of an38
interlocutory judgment of dissolution of the marriage, because subdivision (c) of Section39
704.720 is not applicable.40

Comment (1983). Sections 704.710 and 704.930 are amended to delete “actually” which41
appeared before “resides” or “resided” in various provisions of the sections. The word42
“actually” is deleted to avoid a possible construction that a person temporarily absent (such43
as a person on vacation or in the hospital) could not claim a dwelling exemption for his or44
her principal dwelling, or file a homestead declaration on his or her principal dwelling,45
merely because the person is temporarily absent, even though the dwelling is the person’s46
principal dwelling and residence.47
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§ 704.720. Homestead exemption1

704.720. (a) A homestead is exempt from sale under this division to the extent2
provided in Section 704.800.3

(b) If a homestead is sold under this division or is damaged or destroyed or is4
acquired for public use, the proceeds of sale or of insurance or other5
indemnification for damage or destruction of the homestead or the proceeds6
received as compensation for a homestead acquired for public use are exempt in7
the amount of the homestead exemption provided in Section 704.730. The8
proceeds are exempt for a period of six months after the time the proceeds are9
actually received by the judgment debtor, except that, if a homestead exemption10
is applied to other property of the judgment debtor or the judgment debtor’s11
spouse during that period, the proceeds thereafter are not exempt.12

(c) If the judgment debtor and spouse of the judgment debtor reside in separate13
homesteads, only the homestead of one of the spouses is exempt and only the14
proceeds of the exempt homestead are exempt.15

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.16
Comment. Subdivision (a) of Section 704.720 supersedes former Civil Code Section 124017

(providing for a declared homestead) and former Code of Civil Procedure Sections 690.3 and18
690.31(a) (providing for a claimed dwelling exemption). As to the effect of a declaration of19
homestead made under prior law, see Section 694.090. See also Section 704.970 (effect of20
declared homestead). Unlike the former provisions, Section 704.720 does not specify the21
interest that is protected and does not limit the homestead in a leasehold to a long-term lease;22
any interest sought to be reached by the judgment creditor in the homestead is subject to the23
exemption. The homestead exemption does not apply where a lien on the property other than24
an enforcement lien is being foreclosed. See Section 703.010.25

Subdivision (b) provides an exemption for proceeds of an execution sale of a homestead,26
for proceeds from insurance or indemnifications for the damage or destruction of a27
homestead, and for an eminent domain award or proceeds of a sale of the homestead for28
public use. Subdivision (b) supersedes portions of former Civil Code Sections 1256 and 126529
and of former Code of Civil Procedure Sections 690.8 and 690.31(k). The exemption for30
insurance proceeds was not found in former law. But see Houghton v. Lee, 50 Cal. 101, 10331
(insurance proceeds for destruction of declared homestead exempt). See also Section32
704.960 (proceeds of declared homestead). As under former law, proceeds of a voluntary33
sale of the homestead are not exempt under the proceeds exemption provided by subdivision34
(b). Compare Section 704.960 (exemption for proceeds of voluntary sale of declared35
homestead).36

Subdivision (c) is new. The spouses may select which of the homesteads is exempt; if the37
spouses are unable to agree, the court determines which homestead is exempt. See Section38
703.110 (application of exemptions to marital property). Note that a married person may,39
after a decree of legal separation or an interlocutory judgment of dissolution of marriage, be40
entitled to a homestead in his or her own right, and this right is not affected by subdivision41
(c). See Section 704.710(d) (“spouse” defined) and the Comment thereto. See also Section42
704.930 (person entitled to execute homestead declaration).43

§ 704.730. Amount of homestead exemption44

704.730. (a) The amount of the homestead exemption is one of the following:45
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(1) Fifty thousand dollars ($50,000) unless the judgment debtor or spouse of1
the judgment debtor who resides in the homestead is a person described in2
paragraph (2) or (3).3

(2) Seventy-five thousand dollars ($75,000) if the judgment debtor or spouse of4
the judgment debtor who resides in the homestead is at the time of the attempted5
sale of the homestead a member of a family unit, and there is at least one member6
of the family unit who owns no interest in the homestead or whose only interest7
in the homestead is a community property interest with the judgment debtor.8

(3) One hundred thousand dollars ($100,000) if the judgment debtor or spouse9
of the judgment debtor who resides in the homestead is at the time of the10
attempted sale of the homestead any one of the following:11

(A) A person 65 years of age or older.12
(B) A person physically or mentally disabled and as a result of that disability is13

unable to engage in substantial gainful employment. There is a rebuttable14
presumption affecting the burden of proof that a person receiving disability15
insurance benefit payments under Title II or supplemental security income16
payments under Title XVI of the federal Social Security Act satisfies the17
requirements of this paragraph as to his or her inability to engage in substantial18
gainful employment.19

(C) A person 55 years of age or older with a gross annual income of not more20
than fifteen thousand dollars ($15,000) or, if the judgment debtor is married, a21
gross annual income, including the gross annual income of the judgment debtor’s22
spouse, of not more than twenty thousand dollars ($20,000) and the sale is an23
involuntary sale.24

(b) Notwithstanding any other provision of this section, the combined25
homestead exemptions of spouses on the same judgment shall not exceed the26
amount specified in paragraph (2) or (3), whichever is applicable, of subdivision27
(a), regardless of whether the spouses are jointly obligated on the judgment and28
regardless of whether the homestead consists of community or separate property29
or both. Notwithstanding any other provision of this article, if both spouses are30
entitled to a homestead exemption, the exemption of proceeds of the homestead31
shall be apportioned between the spouses on the basis of their proportionate32
interests in the homestead.33

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.34
Amended Stats 1984 ch 454 § 1. Stats 1986 ch 1000 § 1, ch 1001 § 1. Amended Stats35

1988 ch 1168 sec 1; Stats 1990 ch 155 § 1 (AB 2562).36
Comment. Subdivision (a) of Section 704.730 continues the substance of portions of37

former Civil Code Section 1260(a) (amount of homestead exemption). Subdivision (a)(2)(B)38
replaces the phrase “head of a family” with the phrase “family unit” and makes clear there39
is no increased exemption if the members of the family unit also own interests in the40
homestead (except a community property interest).41

Subdivision (b) is new. It is intended to preclude the exemption of unduly large amounts42
and the inequitable application of exemptions that might otherwise occur under subdivision43
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(a) because of the variety of ways that spouses can hold property and attempt to qualify for1
increased exemptions.2

§ 704.740. Court order for sale; Exemption claim where court order for sale not required3

704.740. (a) Except as provided in subdivision (b), the interest of a natural4
person in a dwelling may not be sold under this division to enforce a money5
judgment except pursuant to a court order for sale obtained under this article and6
the dwelling exemption shall be determined under this article.7

(b) If the dwelling is personal property or is real property in which the judgment8
debtor has a leasehold estate with an unexpired term of less than two years at the9
time of levy:10

(1) A court order for sale is not required and the procedures provided in this11
article relating to the court order for sale do not apply.12

(2) An exemption claim shall be made and determined as provided in Article 213
(commencing with Section 703.510).14

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.15
Amended Stats 1984 ch 538 § 26.16
Comment (1982). Subdivision (a) of Section 704.740 supersedes portions of former Civil17

Code Sections 1245, 1249, and 1250 and former Code of Civil Procedure Section 690.31(c)18
and (f).19

Subdivision (b) incorporates the general procedures for claiming an exemption where the20
dwelling levied upon is not subject to the delay of sale provision of Section 701.545 (120-21
day delay of notice of sale of an interest in real property other than a leasehold estate with an22
unexpired term of less than two years). Under former law, a housetrailer, mobilehome,23
houseboat, boat, or other waterborne vessel in which the judgment debtor or the judgment24
debtor’s family actually resided could be claimed as exempt in a similar manner. See former25
Sections 690(a), 690.3, 690.50. This section also applies to claims of exemption for certain26
mobilehomes that under former law would have been determined as provided in former27
Section 690.31 (judgment creditor’s application for writ of execution on dwelling, including28
a mobilehome as defined by Health & Safety Code § 18008). See also Health & Saf. Code §29
18551(c) (mobilehome installed on foundation system deemed a fixture and a real property30
improvement). The judgment creditor’s instructions to the levying officer must indicate31
whether property to be levied on is a dwelling. See Section 687.010.32

Comment (1984). Subdivision (a) of Section 704.740 is amended to make clear that the33
requirements of this article do not apply to the sale of an interest in a dwelling owned by a34
corporation or other artificial person. This is a nonsubstantive amendment that recognizes35
what was implicit under former law — that the procedure of this article is not relevant in cases36
where the debtor is not entitled to exemptions. See Section 703.020 (only natural person37
entitled to exemptions). Subdivision (a) is also amended to make clear that this article38
provides the exclusive procedure for determining real property dwelling exemptions (other39
than leaseholds of less than two years). Accordingly, the general procedures for claiming40
exemptions from execution are not applicable, except as otherwise provided.41

§ 704.750. Application for order for sale42

704.750. (a) Promptly after a dwelling is levied upon (other than a dwelling43
described in subdivision (b) of Section 704.740), the levying officer shall serve44
notice on the judgment creditor that the levy has been made and that the45
property will be released unless the judgment creditor complies with the46
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requirements of this section. Service shall be made personally or by mail. Within1
20 days after service of the notice, the judgment creditor shall apply to the court2
for an order for sale of the dwelling and shall file a copy of the application with3
the levying officer. If the judgment creditor does not file the copy of the4
application for an order for sale of the dwelling within the allowed time, the5
levying officer shall release the dwelling.6

(b) If the dwelling is located in a county other than the county where the7
judgment was entered:8

(1) The judgment creditor shall apply to a court of similar jurisdiction in the9
county where the dwelling is located or, if there is no court of similar jurisdiction,10
to a court of higher jurisdiction in that county.11

(2) The judgment creditor shall file with the application an abstract of judgment12
in the form prescribed by Section 674 or, in the case of a judgment described in13
Section 697.320, a certified copy of the judgment.14

(3) The judgment creditor shall pay a filing fee of twelve dollars ($12). No law15
library fee shall be charged.16

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.17
Comment. Section 704.750 supersedes the introductory portion and the last two18

paragraphs of former Civil Code Section 1245 and former Code of Civil Procedure Section19
690.31(c). Unlike the former provisions which required the judgment creditor to apply for20
issuance of a writ of execution, Section 704.750 requires the judgment creditor to apply for21
an order for sale after the execution levy. This ensures that all writs will be issued out of the22
court in which the judgment is entered. The 20-day period allowed to apply for the order and23
to file the copy of the application is extended if the notice of levy is served by mail. See24
Section 684.120. Notice of the application for an order for sale of the property must be given25
the levying officer or the dwelling will be released. This requirement applies only to real26
property dwellings and not to personal property dwellings or to dwellings with less than a27
two-year leasehold. See Section 704.740(b).28

§ 704.760. Contents of application29

704.760. The judgment creditor’s application shall be made under oath, shall30
describe the dwelling, and shall contain all of the following:31

(a) A statement whether or not the records of the county tax assessor indicate32
that there is a current homeowner’s exemption or disabled veteran’s exemption33
for the dwelling and the person or persons who claimed any such exemption.34

(b) A statement, which may be based on information and belief, whether the35
dwelling is a homestead and the amount of the homestead exemption, if any, and36
a statement whether or not the records of the county recorder indicate that a37
homestead declaration under Article 5 (commencing with Section 704.910) that38
describes the dwelling has been recorded by the judgment debtor or the spouse39
of the judgment debtor.40

(c) A statement of the amount of any liens or encumbrances on the dwelling, the41
name of each person having a lien or encumbrance on the dwelling, and the42
address of such person used by the county recorder for the return of the43
instrument creating such person’s lien or encumbrance after recording.44
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Added Stats 1982 ch 1364 § 2, operative July 1, 1983.1
Comment. Section 704.760 supersedes subdivisions (a)-(c) of former Civil Code Section2

1245 and paragraphs (1)-(2) of former Code of Civil Procedure Section 690.31(c).3

§ 704.770. Notice of hearing4

704.770. (a) Upon the filing of the application by the judgment creditor, the5
court shall set a time and place for hearing and order the judgment debtor to6
show cause why an order for sale should not be made in accordance with the7
application. The time set for hearing shall be not later than 45 days after the8
application is filed or such later time as the court orders upon a showing of good9
cause.10

(b) Not later than 30 days before the time set for hearing, the judgment creditor11
shall do both of the following:12

(1) Serve on the judgment debtor a copy of the order to show cause, a copy of13
the application of the judgment creditor, and a copy of the notice of the hearing14
in the form prescribed by the Judicial Council. Service shall be made personally or15
by mail.16

(2) Personally serve a copy of each document listed in paragraph (1) on an17
occupant of the dwelling or, if there is no occupant present at the time service is18
attempted, post a copy of each document in a conspicuous place at the dwelling.19

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.20
Amended Stats 1985 ch 41 § 7.21
Comment (1982). Subdivision (a) of Section 704.770 supersedes the introductory portions22

of former Civil Code Section 1246 and former Code of Civil Procedure Section 690.31(d).23
Subdivision (b) supersedes former Civil Code Section 1257 and former Code of Civil24
Procedure Section 690.31(l). A longer period of notice is required under subdivision (b) if25
the judgment debtor is served by mail. See Section 684.120.26

Comment (1985). Subdivision (b)(1) of Section 704.770 is amended to delete the27
reference to a repealed statutory form and substitute a reference to the form prepared by the28
Judicial Council.29

§ 704.780. Hearing30

704.780. (a) The burden of proof at the hearing is determined in the following31
manner:32

(1) If the records of the county tax assessor indicate that there is a current33
homeowner’s exemption or disabled veteran’s exemption for the dwelling34
claimed by the judgment debtor or the judgment debtor’s spouse, the judgment35
creditor has the burden of proof that the dwelling is not a homestead. If the36
records of the county tax assessor indicate that there is not a current37
homeowner’s exemption or disabled veteran’s exemption for the dwelling38
claimed by the judgment debtor or the judgment debtor’s spouse, the burden of39
proof that the dwelling is a homestead is on the person who claims that the40
dwelling is a homestead.41
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(2) If the application states the amount of the homestead exemption, the person1
claiming the homestead exemption has the burden of proof that the amount of the2
exemption is other than the amount stated in the application.3

(b) The court shall determine whether the dwelling is exempt. If the court4
determines that the dwelling is exempt, the court shall determine the amount of5
the homestead exemption and the fair market value of the dwelling and shall6
make an order for sale of the dwelling subject to the homestead exemption. The7
order for sale of the dwelling subject to the homestead exemption shall specify8
the amount of the proceeds of the sale that is to be distributed to each person9
having a lien or encumbrance on the dwelling and shall include the name and10
address of each such person. Subject to the provisions of this article, the sale is11
governed by Article 6 (commencing with Section 701.510) of Chapter 3. If the12
court determines that the dwelling is not exempt, the court shall make an order for13
sale of the property in the manner provided in Article 6 (commencing with14
Section 701.510) of Chapter 3.15

(c) The court clerk shall transmit a certified copy of the court order (1) to the16
levying officer and (2) if the court making the order is not the court in which the17
judgment was entered, to the clerk of the court in which the judgment was18
entered.19

(d) The court may appoint a qualified appraiser to assist the court in determining20
the fair market value of the dwelling. If the court appoints an appraiser, the court21
shall fix the compensation of the appraiser in an amount determined by the court22
to be reasonable, not to exceed similar fees for similar services in the community23
where the dwelling is located.24

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.25
Amended Stats 1984 ch 538 § 26.5.26
Comment (1982). Section 704.780 supersedes former Civil Code Section 1247, a portion27

of former Civil Code Section 1250, and a portion of subdivision (c), subdivision (e), and a28
portion of subdivision (f) of former Code of Civil Procedure Section 690.31. Subject to the29
requirements of Section 704.790, if an order for sale is obtained, the dwelling may be sold as30
provided in Sections 701.510 et seq. Notice of sale provisions (Sections 701.540-701.560)31
apply to the sale as well as the general provisions governing the sale itself (subject to Sections32
704.800-704.850).33

Comment (1984). Subdivision (b) of Section 704.780 is amended to make clear that the34
court is not required to determine fair market value and the amount of liens to be satisfied35
where the dwelling is not an exempt homestead. These determinations are relevant only where36
the special minimum bid requirements provided by Section 704.800 apply — that is, where a37
dwelling has been found to qualify for a homestead exemption. The sale of a non-exempt38
dwelling is governed by the general procedures applicable to other types of property. It39
should be noted, however, that the special procedures of Section 704.790, applicable where40
the order for sale is obtained by default, continued to apply even though the property is41
found not to qualify for an exemption.42

The amendment of subdivision (a)(1) is a technical correction that makes clear where the43
burden lies where there is neither a homeowner’s nor a veteran’s exemption.44
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§ 704.790. Procedure after order of sale upon default1

704.790. (a) This section applies in any case where the court makes an order for2
sale of the dwelling upon a hearing at which none of the following appeared:3

(1) The judgment debtor.4
(2) The judgment debtor’s spouse.5
(3) The attorney for the judgment debtor.6
(4) The attorney for the judgment debtor’s spouse.7
(b) Not later than 10 days after the date of the order for sale, the judgment8

creditor shall serve a copy of the order and a notice of the order in the form9
prescribed by the Judicial Council:10

(1) Personally or by mail on the judgment debtor and the judgment debtor’s11
spouse.12

(2) Personally on an occupant of the dwelling or, if there is no occupant present13
at the time service is attempted, post a copy of the order and notice in a14
conspicuous place at the dwelling.15

(c) Proof of service and of any posting shall be filed with the court and with the16
levying officer. If the judgment creditor fails to comply with this subdivision and17
with subdivision (b) in any case where this section applies, the dwelling may not18
be sold under the order for sale.19

(d) If, within 10 days after service of notice of the order, the judgment debtor or20
the judgment debtor’s spouse files with the levying officer a declaration that the21
absence of the judgment debtor and the judgment debtor’s spouse or the22
attorney for the judgment debtor or the judgment debtor’s spouse from the23
hearing was due to mistake, inadvertence, surprise, or excusable neglect and that24
the judgment debtor or spouse of the judgment debtor wishes to assert the25
homestead exemption, the levying officer shall transmit the declaration forthwith26
to the court. Upon receipt of the declaration, the court shall set a time and place27
for hearing to determine whether the determinations of the court should be28
modified. The time set for hearing shall be not later than 20 days after receipt of29
the declaration. The court clerk shall cause notice of the hearing promptly to be30
given to the parties.31

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.32
Amended Stats 1985 ch 41 § 8.33
Amendments:34
Comment (1982). Subdivision (a) of Section 704.790 supersedes former Civil Code35

Sections 1251 and 1257 and former Code of Civil Procedure Section 690.31(g) and (l).36
Subdivision (d) supersedes former Civil Code Section 1252 and former Code of Civil37
Procedure Section 690.31(h).38

Comment (1985). Procedure after order of sale of dwelling upon default Subdivision (b)39
of Section 704.790 is amended to delete the reference to a repealed statutory form and40
substitute a reference to the form prepared by the Judicial Council.41
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§ 704.800. Minimum bid1

704.800. (a) If no bid is received at a sale of a homestead pursuant to a court2
order for sale that exceeds the amount of the homestead exemption plus any3
additional amount necessary to satisfy all liens and encumbrances on the4
property, including but not limited to any attachment or judgment lien, the5
homestead shall not be sold and shall be released and is not thereafter subject to a6
court order for sale upon subsequent application by the same judgment creditor7
for a period of one year.8

(b) If no bid is received at the sale of a homestead pursuant to a court order for9
sale that is 90 percent or more of the fair market value determined pursuant to10
Section 704.780, the homestead shall not be sold unless the court, upon motion11
of the judgment creditor, does one of the following:12

(1) Grants permission to accept the highest bid that exceeds the amount of the13
minimum bid required by subdivision (a).14

(2) Makes a new order for sale of the homestead.15
Added Stats 1982 ch 1364 § 2, operative July 1, 1983.16
Comment. Section 704.800 supersedes former Civil Code Sections 1253 and 1254. If the17

property levied upon is not sold, the judgment creditor may not recover costs. See Section18
704.840. See also Section 704.850 (distribution of proceeds).19

§ 704.810. Acceleration clauses and prepayment penalties20

704.810. Levy on a homestead that is subject to a lien or encumbrance is not by21
itself grounds for acceleration of the obligation secured by the lien or22
encumbrance, notwithstanding any provision of the obligation, lien, or23
encumbrance and if the homestead is sold pursuant to court order under this24
article the amount payable to satisfy a lien or encumbrance shall not include any25
penalty for prepayment.26

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.27
Comment. Section 704.810 is new. The first portion of Section 704.810 is intended to28

preserve existing financing on a homestead when it is levied upon but not sold. The latter29
portion is drawn from Section 1265.240 (no prepayment penalty where property acquired by30
eminent domain).31

§ 704.820. Procedure where judgment debtor is co-owner or owns less than a fee32

704.820. If the dwelling is owned by the judgment debtor as a joint tenant or33
tenant in common or if the interest of the judgment debtor in the dwelling is a34
leasehold or other interest less than a fee interest:35

(a) At an execution sale of a dwelling, the interest of the judgment debtor in the36
dwelling and not the dwelling shall be sold. If there is more than one judgment37
debtor of the judgment creditor, the interests of the judgment debtors in the38
dwelling shall be sold together and each of the judgment debtors entitled to a39
homestead exemption is entitled to apply his or her exemption to his or her own40
interest.41
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(b) For the purposes of this section, all references in this article to the1
“dwelling” or “homestead” are deemed to be references to the interest of the2
judgment debtor in the dwelling or homestead.3

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.4
Comment. Section 704.820 implements the intent of this article not to restrict the interest5

of the judgment debtor for which a homestead exemption is available. A homestead6
exemption is available to a judgment debtor regardless of whether the judgment debtor’s7
interest is a fee, leasehold, or lesser interest. See Section 704.710(a) and Comment thereto. If8
the judgment debtor’s interest is an interest in community property, the whole community9
interest is subject to enforcement of the judgment. See Section 695.020 (liability of10
community property).11

§ 704.830. Extensions of time and appeals12

704.830. The provisions of Sections 703.590 and 703.600 apply to13
proceedings under this article.14

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.15
Comment. Section 704.830 continues the substance of former Civil Code Sections 125816

(portion incorporating Code of Civil Procedure Section 690.50(l)) and 1259.1, and former17
Code of Civil Procedure Section 690.31(m) (portion incorporating Code of Civil Procedure18
Section 690.50(l)) and (n). It incorporates the provisions in the general exemption procedure19
pertaining to extensions of time and appeals.20

§ 704.840. Costs21

704.840. (a) Except as provided in subdivision (b), the judgment creditor is22
entitled to recover reasonable costs incurred in a proceeding under this article.23

(b) If no bid is received at a sale of a homestead pursuant to a court order for24
sale that exceeds the amount of the homestead exemption plus any additional25
amount necessary to satisfy all liens and encumbrances on the property, the26
judgment creditor is not entitled to recover costs incurred in a proceeding under27
this article or costs of sale.28

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.29
Comment. Section 704.840 supersedes former Civil Code Section 1259.30

§ 704.850. Distribution of proceeds of sale of homestead31

704.850. (a) The levying officer shall distribute the proceeds of sale of a32
homestead in the following order:33

(1) To the discharge of all liens and encumbrances, if any, on the property.34
(2) To the judgment debtor in the amount of any applicable exemption of35

proceeds pursuant to Section 704.720.36
(3) To the levying officer for the reimbursement of the levying officer’s costs for37

which an advance has not been made.38
(4) To the judgment creditor to satisfy the following:39
(A) First, costs and interest accruing after issuance of the writ pursuant to which40

the sale is conducted.41
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(B) Second, the amount due on the judgment with costs and interest, as entered1
on the writ.2

(5) To the judgment debtor in the amount remaining.3
(b) Sections 701.820 and 701.830 apply to distribution of proceeds under this4

section.5
Added Stats 1982 ch 1364 § 2, operative July 1, 1983.6
Comment. Subdivision (a) of Section 704.850 continues the priority of distribution of7

proceeds provided by subdivision (j) of former Section 690.31 and of former Civil Code8
Section 1255. This section is an exception to the general rules on distribution of proceeds9
provided by Section 701.810. Liens and encumbrances required to be satisfied under10
subdivision (a)(1) include not only preferred labor claims to be satisfied pursuant to Section11
1206 and the amount of any state tax lien (as defined in Government Code Section 7162) but12
also any other liens and encumbrances.13

Subdivision (b) makes clear that the general provisions governing the time for distributing14
proceeds (Section 701.820) and the resolution of conflicting claims to proceeds (Section15
701.830) apply to the distribution of proceeds from the sale of a homestead.16

Article 5. Declared Homesteads17

§ 704.910. Definitions18

704.910. As used in this article:19
(a) “Declared homestead” means the dwelling described in a homestead20

declaration.21
(b) “Declared homestead owner” includes both of the following:22
(1) The owner of an interest in the declared homestead who is named as a23

declared homestead owner in a homestead declaration recorded pursuant to this24
article.25

(2) The declarant named in a declaration of homestead recorded prior to July 1,26
1983, pursuant to former Title 5 (commencing with Section 1237) of Part 4 of27
Division 2 of the Civil Code and the spouse of such declarant.28

(c) “Dwelling” means any interest in real property (whether present or future,29
vested or contingent, legal or equitable) that is a “dwelling” as defined in Section30
704.710, but does not include a leasehold estate with an unexpired term of less31
than two years or the interest of the beneficiary of a trust.32

(d) “Homestead declaration” includes both of the following:33
(1) A homestead declaration recorded pursuant to this article.34
(2) A declaration of homestead recorded prior to July 1, 1983, pursuant to35

former Title 5 (commencing with former Section 1237) of Part 4 of Division 2 of36
the Civil Code.37

(e) “Spouse” means a “spouse” as defined in Section 704.710.38
Added Stats 1982 ch 1364 § 2, operative July 1, 1983.39
Comment. Section 704.910 defines various terms used in this article in light of the40

purposes of the article.41
A primary purpose of this article is to continue the rule under former law that a judgment42

lien does not attach to a declared homestead. [But see subdivision (c) of Section 704.95043
which permits the attachment of the judgment lien to the surplus value of the homestead over44
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liens and encumbrances and the homestead exemption.] See the Comment to Section1
704.950. For this reason, the description in subdivision (c) of Section 704.910 of the interest2
in real property that may constitute a declared homestead is drawn from Section 697.3403
(property to which judgment liens on real property attaches). This continues former law4
which restricted a declared homestead to a dwelling that was real property. See former Civil5
Code § 1237. By restricting the dwellings that may become declared homesteads to interests6
in real property, the definition of “dwelling” excludes a dwelling that is personal property.7
Thus, a boat or other waterborne vessel (although included within the definition set out in8
Section 704.710) is not a “dwelling” for the purposes of this article. Likewise, unless a9
mobilehome is so affixed to the land as to be treated as real property, the mobilehome10
(although included within the definition set out in Section 704.710) is not a “dwelling” for11
the purposes of this article. See Health and Safety Code § 18551.12

The definitions in Section 704.910 are also designed to give the same effect to a13
declaration of homestead under former law as is given to a homestead declaration recorded14
pursuant to this article. “Homestead declaration” is defined in subdivision (d) to include a15
declaration of homestead recorded under former law. “Declared homestead owner” is16
defined in subdivision (b) to include the declarant or the declarant’s spouse in the case of a17
declaration of homestead recorded under former law. However, the effect of a declaration of18
homestead recorded under former law is limited to the effect given the homestead declaration19
by this article. See Sections 704.950 (judgment lien does not attach to declared homestead20
[except to the extent provided in subdivisions (b) and (c) of Section 704.950]) and 704.96021
(exemption for proceeds of voluntary sale of declared homestead; investment of proceeds in22
new dwelling and effect of selection of new dwelling as a declared homestead). Other effects23
of a declaration of homestead under former law are not continued. See Section 694.090.24
Accordingly, the restrictions imposed by former law on the conveyance or encumbrance of a25
homestead are not continued. See Section 704.940. A declaration of homestead recorded26
under former law can be abandoned using the procedure provided in Section 704.980,27
without regard to the restrictions on abandonment of the homestead under former law.28
Likewise, Section 704.990 (abandonment of declared homestead by operation of law) applies29
to a homestead created by recording a declaration of homestead under former law.30

Under the revised declared homestead procedure provided by this article, a “declared31
homestead owner” as defined in subdivision (b) must not only be named as such in a32
homestead declaration but also must be the owner of an interest in the declared homestead.33
However, the declared homestead owner need not reside in the declared homestead if the34
spouse of the declared homestead owner resides in the declared homestead. See Sections35
704.920 and 704.930(a)(3). If a husband and wife are both owners of an interest in a36
homestead (as where the property is community property or where the spouses hold the37
property in joint tenancy or as tenants in common), they both may be named as declared38
homestead owners in the same homestead declaration. See Section 704.930(a)(1). In addition,39
a married person who is not the owner of an interest in the dwelling may execute,40
acknowledge, and record a homestead declaration naming the other spouse who is an owner41
of an interest in the dwelling as the declared homestead owner (see subdivisions (a)(3) and42
(b)(2) of Section 704.930), but at least one of the spouses must reside in the dwelling as his43
or her principal dwelling (see Section 704.920 and subdivision (a)(3) of Section 740.930).44
Where unmarried persons hold interests in the same dwelling in which they both reside, they45
must record separate homestead declarations if each desires to have a declared homestead.46
Since former law did not provide for the naming of a “declared homestead owner” in a47
declaration of homestead, subdivision (b) gives the declarant under a declaration of48
homestead under former law and the spouse of such declarant the status of a “declared49
homestead owner” for the purposes of this article.50

EX 31



Exhibit to Memo 94-17 (Homestead Exemption)

§ 704.920. Manner of selection of homestead1

704.920. A dwelling in which an owner or spouse of an owner resides may be2
selected as a declared homestead pursuant to this article by recording a3
homestead declaration in the office of the county recorder of the county where4
the dwelling is located. From and after the time of recording, the dwelling is a5
declared homestead for the purposes of this article.6

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.7
Comment. Section 704.020 continues portions of former Civil Code Sections 1262, 1264,8

1265, 1268, 1269, and 1303.9

§ 704.930. Execution and contents of homestead declaration10

704.930. (a) A homestead declaration recorded pursuant to this article shall11
contain all of the following:12

(1) The name of the declared homestead owner. A husband and wife both may13
be named as declared homestead owners in the same homestead declaration if14
each owns an interest in the dwelling selected as the declared homestead.15

(2) A description of the declared homestead.16
(3) A statement that the declared homestead is the principal dwelling of the17

declared homestead owner or such person’s spouse, and that the declared18
homestead owner or such person’s spouse resides in the declared homestead on19
the date the homestead declaration is recorded.20

(b) The homestead declaration shall be executed and acknowledged in the21
manner of an acknowledgment of a conveyance of real property by at least one22
of the following persons:23

(1) The declared homestead owner.24
(2) The spouse of the declared homestead owner.25
(3) The guardian or conservator of the person or estate of either of the persons26

listed in paragraph (1) or (2). The guardian or conservator may execute,27
acknowledge, and record a homestead declaration without the need to obtain28
court authorization.29

(4) A person acting under a power of attorney or otherwise authorized to act30
on behalf of a person listed in paragraph (1) or (2).31

(c) The homestead declaration shall include a statement that the facts stated in32
the homestead declaration are known to be true as of the personal knowledge of33
the person executing and acknowledging the homestead declaration. If the34
homestead declaration is executed and acknowledged by a person listed in35
paragraph (3) or (4) of subdivision (b), it shall also contain a statement that the36
person has authority to so act on behalf of the declared homestead owner or the37
spouse of the declared homestead owner and the source of the person’s38
authority.39

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.40
Amended Stats 1983 ch 155 § 18, effective June 30, 1983, operative July 1, 1983.41
Amendments:42
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Comment (1982). Section 704.930 continues portions of former Civil Code Sections 1262,1
1263, 1266, 1267, 1300, and 1301. Section 704.930 also makes clear that a homestead2
declaration may be executed, acknowledged, and recorded by a guardian or conservator or3
other person authorized to act on behalf of the declared homestead owner or spouse of the4
declared homestead owner.5

Section 704.930 applies only to a homestead declaration recorded pursuant to this article.6
The section does not affect a declaration of homestead recorded under former law.7

Comment (1983). See the Comment to Section 704.710.8

§ 704.940. Right to convey or encumber not limited; Evidentiary effect of homestead9

704.940. A homestead declaration does not restrict or limit any right to convey10
or encumber the declared homestead. A homestead declaration, when properly11
recorded, is prima facie evidence of the facts therein stated, and conclusive12
evidence thereof in favor of a purchaser or encumbrancer in good faith and for a13
valuable consideration.14

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.15
Comment. The first sentence of Section 704.940 makes clear that the recording of a16

homestead declaration does not restrict the right to convey or encumber the declared17
homestead. The provisions of former law (e.g., former Civil Code § § 1242, 1243, 1243.5)18
which gave a declaration of homestead that effect are not continued. See also Section19
694.090. However, Section 704.930 has no effect on the other provisions of law that restrict20
the right to convey or encumber community property. See Civil Code § § 5127, 5128. See21
also Civil Code § 5102. The second sentence of Section 704.940 is drawn from a portion of22
former Civil Code Section 1263.23

§ 704.950. Attachment of judgment lien to homestead24

704.950. (a) Except as provided in subdivisions (b) and (c), a judgment lien on25
real property created pursuant to Article 2 (commencing with Section 697.310) of26
Chapter 2 does not attach to a declared homestead if both of the following27
requirements are satisfied:28

(1) A homestead declaration describing the declared homestead was recorded29
prior to the time the abstract or certified copy of the judgment was recorded to30
create the judgment lien.31

(2) The homestead declaration names the judgment debtor or the spouse of the32
judgment debtor as a declared homestead owner.33

(b) This section does not apply to a judgment lien created under Section34
697.320 by recording a certified copy of a judgment for child , family, or spousal35
support.36

(c) A judgment lien attaches to a declared homestead in the amount of any37
surplus over the total of the following:38

(1) All liens and encumbrances on the declared homestead at the time the39
abstract of judgment or certified copy of the judgment is recorded to create the40
judgment lien.41

(2) The homestead exemption set forth in Section 704.730.42
Added Stats 1982 ch 1364 § 2, operative July 1, 1983.43
Amended Stats 1992 ch 163 § 44 (AB 2641), operative January 1, 1994.44
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Comment (1982). Subdivision (a) of Section 704.950 continues former law. A judgment1
lien does not attach to property subject to a prior homestead declaration; likewise, such a2
judgment is not a lien on a surplus value therein over and above the amount of the homestead3
exemption, regardless of the value of the property. Yager v. Yager, 7 Cal. 2d 213, 60 P.2d4
422 (1936); Boggs v. Dunn, 160 Cal. 283, 116 P. 743 (1911); Engelman v. Gordon, 82 Cal.5
App. 3d 174, 146 Cal. Rptr. 835 (1978).[This Comment was not revised to reflect the6
addition of subdivision (c) to Section 704.950 prior to the enactment of the section.]7
However, as under former law, a judgment creditor may reach the value of the equity in a8
declared homestead in excess of the homestead exemption by levy of execution on the9
property. See Section 704.970. See also former Civil Code § § 1245-1255; Swearingen v.10
Byrne, 67 Cal. App. 3d 380, 136 Cal. Rptr. 736 (1977). In the proceedings following levy of11
execution, the judgment creditor may also raise the issues of whether the judgment debtor is12
entitled to a homestead exemption (as where neither the judgment debtor nor the spouse of13
the judgment debtor occupies the property as their principal dwelling) or the amount of the14
homestead exemption. See Sections 704.740-704.840, 704.970.15

Subdivision (b) of Section 704.950 makes clear that a judgment lien on a judgment for16
child or spousal support may attach to a declared homestead.17

Comment (1992). Subdivision (b) of Section 704.950 is amended to make clear that the18
section applies to a judgment for family support. See Fam. Code § 4501 (family support19
order enforceable in same manner and to same extent as child support order). See also20
Section 680.145 (“child support” includes family support).21

§ 704.960. Proceeds exemption after voluntary sale; Reinvestment of proceeds of22
voluntary or involuntary sale and effect of new declaration23

704.960. (a) If a declared homestead is voluntarily sold, the proceeds of sale are24
exempt in the amount provided by Section 704.730 for a period of six months25
after the date of sale.26

(b) If the proceeds of a declared homestead are invested in a new dwelling27
within six months after the date of a voluntary sale or within six months after28
proceeds of an execution sale or of insurance or other indemnification for damage29
or destruction are received, the new dwelling may be selected as a declared30
homestead by recording a homestead declaration within the applicable six-month31
period. In such case, the homestead declaration has the same effect as if it had32
been recorded at the time the prior homestead declaration was recorded.33

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.34
Comment. Subdivision (a) of Section 704.960 continues the substance of the last portion35

of former Civil Code Section 1265. As to the proceeds exemption where a dwelling is sold at36
an execution sale, see Section 704.720. See also Section 704.970. Subdivision (b) of Section37
704.960 continues the substance of former Civil Code Section 1265a. See also Houghton v.38
Lee, 50 Cal. 101, 103 (1875) (proceeds from insurance on declared homestead exempt).39

§ 704.965. Determination of amount of exemption40

704.965. If a homestead declaration is recorded prior to the operative date of an41
amendment to Section 704.730 which increases the amount of the homestead42
exemption, the amount of the exemption for the purposes of subdivision (c) of43
Section 704.950 and Section 704.960 is the increased amount, except that, if the44
judgment creditor obtained a lien on the declared homestead prior to the45
operative date of the amendment to Section 704.730, the exemption for the46
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purposes of subdivision (c) of Section 704.950 and Section 704.960 shall be1
determined as if that amendment to Section 704.730 had not been enacted.2

Added Stats 1984 ch 454 § 2.3

§ 704.970. Effect of article on rights after levy of execution4

704.970. Whether or not a homestead declaration has been recorded:5
(a) Nothing in this article affects the right of levy pursuant to a writ of6

execution.7
(b) Any levy pursuant to a writ of execution on a dwelling (as defined in8

Section 704.710) and the sale pursuant thereto shall be made in compliance with9
Article 4 (commencing with Section 704.710) and the judgment debtor and the10
judgment creditor shall have all the rights and benefits provided by that article.11

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.12
Comment. Section 704.970 makes clear that the homestead declaration does not affect the13

right of a judgment creditor to levy on the declared homestead pursuant to a writ of14
execution. See the Comment to Section 704.950. Nor does the failure of a judgment debtor15
to record a homestead declaration affect the judgment debtor’s rights under the homestead16
exemption when a dwelling is levied upon pursuant to a writ of execution. See Section17
704.740. Section 704.970 continues the substance of former Civil Code Section 1259.2.18

§ 704.980. Declaration of abandonment19

704.980.(a) A declared homestead may be abandoned by a declaration of20
abandonment under this section, whether the homestead declaration was21
recorded pursuant to this article or pursuant to former Title 5 (commencing with22
former Section 1237) of Part 4 of Division 2 of the Civil Code.23

(b) A declaration of abandonment shall be executed and acknowledged in the24
manner of an acknowledgment of a conveyance of real property. It shall be25
executed and acknowledged by a declared homestead owner or by a person26
authorized to act on behalf of a declared homestead owner. If it is executed and27
acknowledged by a person authorized to act on behalf of a declared homestead28
owner, the declaration shall contain a statement that the person has authority to29
act on behalf of the declared homestead owner and the source of the person’s30
authority.31

(c) The declaration of abandonment does not affect the declared homestead of32
any person other than the declared homestead owner named in the declaration of33
abandonment.34

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.35
Comment. Section 704.980 supersedes provisions of the Civil Code which restricted the36

right to record a declaration of abandonment of a declared homestead. See, e.g., former Civil37
Code § § 1243, 1243.5, and 1244. Under Section 704.980, a declared homestead owner or a38
person authorized to act on behalf of the declared homestead owner may execute,39
acknowledge, and record a declaration of abandonment as to the declared homestead of that40
declared homestead owner. Such abandonment does not affect the rights of any other person.41
Accordingly, where married persons have their marriage dissolved and one continues to42
reside in the declared homestead, the other may abandon the declared homestead and43
establish a new declared homestead. In such case, the abandonment does not affect the right44

EX 35



Exhibit to Memo 94-17 (Homestead Exemption)

of the former spouse who continues to reside in the declared homestead to retain the dwelling1
as his or her declared homestead if that former spouse owns an interest in the dwelling.2

§ 704.990. Abandonment of homestead by recording homestead declaration for different3
property4

704.990. (a) A declared homestead is abandoned by operation of law as to a5
declared homestead owner if the declared homestead owner or a person6
authorized to act on behalf of the declared homestead owner executes,7
acknowledges, and records a new homestead declaration for the declared8
homestead owner on different property. An abandonment under this subdivision9
does not affect the declared homestead of any person other than the declared10
homestead owner named in the new homestead declaration.11

(b) Notwithstanding subdivision (a), if a homestead declaration is recorded12
which includes property described in a previously recorded homestead13
declaration, to the extent that the prior homestead declaration is still valid, the14
new homestead declaration shall not be considered an abandonment of the prior15
declared homestead.16

Added Stats 1982 ch 1364 § 2, operative July 1, 1983.17
Comment. Subdivision (a) of Section 704.990 is new and is designed to preclude a person18

from having two declared homesteads on different property. Subdivision (b) continues the19
substance of former Civil Code Section 1261.1.20

§ 704.995. Continuation of protection after death of declared homestead owner21

704.995. (a) The protection of the declared homestead from any creditor having22
an attachment lien, execution lien, or judgment lien on the dwelling continues23
after the death of the declared homestead owner if, at the time of the death, the24
dwelling was the principal dwelling of one or more of the following persons to25
whom all or part of the interest of the deceased declared homestead owner26
passes:27

(1) The surviving spouse of the decedent.28
(2) A member of the family of the decedent.29
(b) The protection of the declared homestead provided by subdivision (a)30

continues regardless of whether the decedent was the sole owner of the declared31
homestead or owned the declared homestead with the surviving spouse or a32
member of the decedent’s family and regardless of whether the surviving spouse33
or the member of the decedent’s family was a declared homestead owner at the34
time of the decedent’s death.35

(c) The amount of the homestead exemption is determined pursuant to Section36
704.730 depending on the circumstances of the case at the time the amount is37
required to be determined.38

Added Stats 1984 ch 538 § 27.39
Comment. Section 704.995 is added to make clear that the surviving spouse or resident40

family does not lose the declared homestead right by the death of a declared homestead41
owner. Hence, the protection afforded the declared homestead from creditors continues even42
though the person who recorded the homestead declaration or who was the sole or joint43
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owner is dead. This section rejects a contrary dictum in Estate of Grigsby, 134 Cal. App. 3d1
611, 615, 184 Cal. Rptr. 886, 888 (1982) (“… the declared homestead does not survive the2
death of one of the spouses.”). See also Prob. Code § 6528 (effect of probate homestead on3
declared homestead). Subdivision (c) makes clear that where the right to a declared4
homestead continues, the amount of the homestead exemption is determined under the5
normal rules. For example, if the surviving spouse is not 65 years of age or older and does6
not have another family member living in the dwelling, the dollar amount of the declared7
homestead that is protected from creditors will be reduced. See Sections 704.730 (amount of8
homestead exemption), 704.950 (attachment of judgment lien to surplus value).9

10
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Bankruptcy Exemptions

• California: Code Civ. Proc. § 704.140

• Federal: 11 U.S.C. § 522

California:

§ 703.140. Election of exemptions if bankruptcy petition is filed1

703.140. (a) In a case under Title 11 of the United States Code, all of the2

exemptions provided by this chapter including the homestead exemption, other3

than the provisions of subdivision (b) are applicable regardless of whether there is4

a money judgment against the debtor or whether a money judgment is being5

enforced by execution sale or any other procedure , but the exemptions provided6

by subdivision (b) may be elected in lieu of all other exemptions provided by this7

chapter, as follows:8

(1) If a husband and wife are joined in the petition, they jointly may elect to9

utilize the applicable exemption provisions of this chapter other than the10

provisions of subdivision (b), or to utilize the applicable exemptions set forth in11

subdivision (b), but not both.12

(2) If the petition is filed individually, and not jointly, for a husband or a wife,13

the exemptions provided by this chapter other than the provisions of subdivision14

(b) are applicable, except that, if both the husband and the wife effectively waive15

in writing the right to claim, during the period the case commenced by filing the16

petition is pending, the exemptions provided by the applicable exemption17

provisions of this chapter, other than subdivision (b), in any case commenced by18

filing a petition for either of them under Title 11 of the United States Code, then19

they may elect to instead utilize the applicable exemptions set forth in subdivision20

(b).21

(3) If the petition is filed for an unmarried person, that person may elect to22

utilize the applicable exemption provisions of this chapter other than subdivision23

(b), or to utilize the applicable exemptions set forth in subdivision (b), but not24

both.25

(b) The following exemptions may be elected as provided in subdivision (a):26

(1) The debtor’s aggregate interest, not to exceed seven thousand five hundred27

dollars ($7,500) in value, in real property or personal property that the debtor or a28

dependent of the debtor uses as a residence, in a cooperative that owns property29

that the debtor or a dependent of the debtor uses as a residence, or in a burial plot30

for the debtor or a dependent of the debtor.31

(2) The debtor’s interest, not to exceed one thousand two hundred dollars32

($1,200) in value, in one motor vehicle.33

(3) The debtor’s interest, not to exceed two hundred dollars ($200) in value in34

any particular item, in household furnishings, household goods, wearing apparel,35
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appliances, books, animals, crops, or musical instruments, that are held primarily for1

the personal, family, or household use of the debtor or a dependent of the debtor.2

(4) The debtor’s aggregate interest, not to exceed five hundred dollars ($500)3

in value, in jewelry held primarily for the personal, family, or household use of the4

debtor or a dependent of the debtor.5

(5) The debtor’s aggregate interest, not to exceed in value four hundred dollars6

($400) plus any unused amount of the exemption provided under paragraph (1),7

in any property.8

(6) The debtor’s aggregate interest, not to exceed seven hundred fifty dollars9

($750) in value, in any implements, professional books, or tools of the trade of the10

debtor or the trade of a dependent of the debtor.11

(7) Any unmatured life insurance contract owned by the debtor, other than a12

credit life insurance contract.13

(8) The debtor’s aggregate interest, not to exceed in value four thousand14

dollars ($4,000) in any accrued dividend or interest under, or loan value of, any15

unmatured life insurance contract owned by the debtor under which the insured16

is the debtor or an individual of whom the debtor is a dependent.17

(9) Professionally prescribed health aids for the debtor or a dependent of the18

debtor.19

(10) The debtor’s right to receive any of the following:20

(A) A social security benefit, unemployment compensation, or a local public21

assistance benefit.22

(B) A veterans’ benefit.23

(C) A disability, illness, or unemployment benefit.24

(D) Alimony, support, or separate maintenance, to the extent reasonably25

necessary for the support of the debtor and any dependent of the debtor.26

(E) A payment under a stock bonus, pension, profitsharing, annuity, or similar27

plan or contract on account of illness, disability, death, age, or length of service, to28

the extent reasonably necessary for the support of the debtor and any dependent29

of the debtor, unless all of the following apply:30

(i) That plan or contract was established by or under the auspices of an insider31

that employed the debtor at the time the debtor’s rights under the plan or32

contract arose.33

(ii) The payment is on account of age or length of service.34

(iii) That plan or contract does not qualify under Section 401(a), 403(a), 403(b),35

408, or 409 of the Internal Revenue Code of 1954.36

(11) The debtor’s right to receive, or property that is traceable to, any of the37

following:38

(A) An award under a crime victim’s reparation law.39

(B) A payment on account of the wrongful death of an individual of whom the40

debtor was a dependent, to the extent reasonably necessary for the support of41

the debtor and any dependent of the debtor.42

EX 44



Exhibit to Memo 94-17 (State & Federal Bankruptcy Exemption)

(C) A payment under a life insurance contract that insured the life of an1

individual of whom the debtor was a dependent on the date of such individual’s2

death, to the extent reasonably necessary for the support of the debtor and any3

dependent of the debtor.4

(D) A payment, not to exceed seven thousand five hundred dollars ($7,500), on5

account of personal bodily injury, not including pain and suffering or6

compensation for actual pecuniary loss, of the debtor or an individual of whom7

the debtor is a dependent.8

(E) A payment in compensation of loss of future earnings of the debtor or an9

individual of whom the debtor is or was a dependent, to the extent reasonably10

necessary for the support of the debtor and any dependent of the debtor.11

Added Stats 1984 ch 218 § 2.12

Amended Stats 1993 ch 1111 § 1 (SB 651), effective October 10, 1993.13

Note. 1993 Cal. Stat. ch. 1111, § 2 provides:14
The Legislature finds and declares that the amendment of Section 703.140 of the Code of15

Civil Procedure by Section 1 of this act pertaining to exemptions in bankruptcy is not a16
change in, but is declaratory of, existing law. The Legislature further finds and declares that17
the decision in In re Pladson, 154 B.R. 305 (N.D. Cal. 1993), holding that the homestead18
exemption is not available in bankruptcy, is not a correct interpretation of California law. The19
Enforcement of Judgments Law provides exemptions for various forms of property,20
including homesteads, and contains a number of special procedural protections for special21
forms of property. It is not, and never has been, the intention of the Legislature to restrict any22
of the exemptions in bankruptcy because of technical language concerning the procedures23
for claiming exemptions in state money judgment enforcement proceedings under the24
Enforcement of Judgments Law. See, e.g., Tentative Recommendation Proposing the25
Enforcement of Judgments Law, 15 Cal. L. Revision Comm’n Reports 2001, 2095-96 (1980);26
1982 Creditors’ Remedies Legislation, 16 Cal. L. Revision Comm’n Reports 1001, 1098-9927
(1982).28

Federal

Bankrupcy Code, Title 11 § 522. Exemptions29

(a) In this section —30

(1) “dependent” includes spouse, whether or not actually dependent; and31

(2) “value” means fair market value as of the date of the filing of the petition32

or, with respect to property that becomes property of the estate after such date, as33

of the date such property becomes property of the estate.34

(b) Notwithstanding section 541 of this title, an individual debtor may exempt35

from property of the estate the property listed in either paragraph (1) or, in the36

alternative, paragraph (2) of this subsection. In joint cases filed under section 30237

of this title and individual cases filed under section 301 or 303 of this title by or38

against debtors who are husband and wife, and whose estates are ordered to be39

jointly administered under Rule 1015(b) of the Bankruptcy Rules, one debtor may40

not elect to exempt property listed in paragraph (1) and the other debtor elect to41

exempt property listed in paragraph (2) of this subsection. If the parties cannot42
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agree on the alternative to be elected, they shall be deemed to elect paragraph (1),1

where such election is permitted under the law of the jurisdiction where the case2

is filed. Such property is —3

(1) property that is specified under subsection (d) of this section, unless the4

State law that is applicable to the debtor under paragraph (2)(A) of this5

subsection specifically does not so authorize; or, in the alternative,6

(2)(A) any property that is exempt under Federal law, other than subsection7

(d) of this section, or State or local law that is applicable on the date of the filing8

of the petition at the place in which the debtor’s domicile has been located for9

the 180 days immediately preceding the date of the filing of the petition, or for a10

longer portion of such 180-day period than in any other place; and11

(B) any interest in property in which the debtor had, immediately before the12

commencement of the case, an interest as a tenant by the entirety or joint tenant13

to the extent that such interest as a tenant by the entirety or joint tenant is14

exempt from process under applicable nonbankruptcy law.15

(c) Unless the case is dismissed, property exempted under this section is not16

liable during or after the case for any debt of the debtor that arose, or that is17

determined under section 502 of this title as if such debt had arisen, before the18

commencement of the case, except —19

(1) a debt of a kind specified in section 523(a)(1) or 523(a)(5) of this title;20

(2) a debt secured by a lien that is —21

(A)(i) not avoided under subsection (f) or (g) of this section or under22

section 544, 545, 547, 548, 549, or 724(a) of this title; and23

(ii) not void under section 506(d) of this title; or24

(B) a tax lien, notice of which is properly filed; or25

(3) a debt of a kind specified in section 523(a)(4) or 523(a)(6) of this title26

owed by an institution-affiliated party of an insured depository institution to a27

Federal depository institutions regulatory agency acting in its capacity as28

conservator, receiver, or liquidating agent for such institution.29

(d) The following property may be exempted under subsection (b)(1) of this30

section:31

(1) The debtor’s aggregate interest, not to exceed $7,500 in value, in real32

property or personal property that the debtor or a dependent of the debtor uses33

as a residence, in a cooperative that owns property that the debtor or a34

dependent of the debtor uses as a residence, or in a burial plot for the debtor or a35

dependent of the debtor.36

(2) The debtor’s interest, not to exceed $1,200 in value, in one motor vehicle.37

(3) The debtor’s interest, not to exceed $200 in value in any particular item or38

$4,000 in aggregate value, in household furnishings, household goods, wearing39

apparel, appliances, books, animals, crops, or musical instruments, that are held40

primarily for the personal, family, or household use of the debtor or a dependent41

of the debtor.42

EX 46



Exhibit to Memo 94-17 (State & Federal Bankruptcy Exemption)

(4) The debtor’s aggregate interest, not to exceed $500 in value, in jewelry1

held primarily for the personal, family, or household use of the debtor or a2

dependent of the debtor.3

(5) The debtor’s aggregate interest in any property, not to exceed in value4

$400 plus up to $3,750 of any unused amount of the exemption provided under5

paragraph (1) of this subsection.6

(6) The debtor’s aggregate interest, not to exceed $750 in value, in any7

implements, professional books, or tools, of the trade of the debtor or the trade of8

a dependent of the debtor.9

(7) Any unmatured life insurance contract owned by the debtor, other than a10

credit life insurance contract.11

(8) The debtor’s aggregate interest, not to exceed in value $4,000 less any12

amount of property of the estate transferred in the manner specified in section13

542(d) of this title, in any accrued dividend or interest under, or loan value of, any14

unmatured life insurance contract owned by the debtor under which the insured15

is the debtor or an individual of whom the debtor is a dependent.16

(9) Professionally prescribed health aids for the debtor or a dependent of the17

debtor.18

(10) The debtor’s right to receive —19

(A) a social security benefit, unemployment compensation, or a local20

public assistance benefit;21

(B) a veterans’ benefit;22

(C) a disability, illness, or unemployment benefit;23

(D) alimony, support, or separate maintenance, to the extent24

reasonably necessary for the support of the debtor and any dependent of the25

debtor;26

(E) a payment under a stock bonus, pension, profitsharing, annuity,27

or similar plan or contract on account of illness, disability, death, age, or length of28

service, to the extent reasonably necessary for the support of the debtor and any29

dependent of the debtor, unless —30

(i) such plan or contract was established by or under the31

auspices of an insider that employed the debtor at the time the debtor’s rights32

under such plan or contract arose;33

(ii) such payment is on account of age or length of service; and34

(iii) such plan or contract does not qualify under section 401(a),35

403(a), 403(b), 408, or 409 of the Internal Revenue Code of 1986 (26 U.S.C.36

401(a), 403(a), 403(b), 408, or 409).37

(11) The debtor’s right to receive, or property that is traceable to —38

(A) an award under a crime victim’s reparation law;39

(B) a payment on account of the wrongful death of an individual of40

whom the debtor was a dependent, to the extent reasonably necessary for the41

support of the debtor and any dependent of the debtor;42
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(C) a payment under a life insurance contract that insured the life of1

an individual of whom the debtor was a dependent on the date of such2

individual’s death, to the extent reasonably necessary for the support of the3

debtor and any dependent of the debtor;4

(D) a payment, not to exceed $7,500, on account of personal bodily5

injury, not including pain and suffering or compensation for actual pecuniary loss,6

of the debtor or an individual of whom the debtor is a dependent; or7

(E) a payment in compensation of loss of future earnings of the8

debtor or an individual of whom the debtor is or was a dependent, to the extent9

reasonably necessary for the support of the debtor and any dependent of the10

debtor.11

(e) A waiver of an exemption executed in favor of a creditor that holds an12

unsecured claim against the debtor is unenforceable in a case under this title with13

respect to such claim against property that the debtor may exempt under14

subsection (b) of this section. A waiver by the debtor of a power under15

subsection (f) or (h) of this section to avoid a transfer, under subsection (g) or (i)16

of this section to exempt property, or under subsection (i) of this section to17

recover property or to preserve a transfer, is unenforceable in a case under this18

title.19

(f) Notwithstanding any waiver of exemptions, the debtor may avoid the20

fixing of a lien on an interest of the debtor in property to the extent that such lien21

impairs an exemption to which the debtor would have been entitled under22

subsection (b) of this section, if such lien is —23

(1) a judicial lien; or24

(2) a nonpossessory, nonpurchase-money security interest in any —25

(A) household furnishings, household goods, wearing apparel,26

appliances, books, animals, crops, musical instruments, or jewelry that are held27

primarily for the personal, family, or household use of the debtor or a dependent28

of the debtor;29

(B) implements, professional books, or tools, of the trade of the30

debtor or the trade of a dependent of the debtor; or31

(C) professionally prescribed health aids for the debtor or a32

dependent of the debtor.33

(g) Notwithstanding sections 550 and 551 of this title, the debtor may exempt34

under subsection (b) of this section property that the trustee recovers under35

section 510(c)(2), 542, 543, 550, 551, or 553 of this title, to the extent that the36

debtor could have exempted such property under subsection (b) of this section if37

such property had not been transferred, if —38

(1)(A) such transfer was not a voluntary transfer of such property by the39

debtor; and40

(B) the debtor did not conceal such property; or41

(2) the debtor could have avoided such transfer under subsection (f)(2) of42

this section.43

EX 48



Exhibit to Memo 94-17 (State & Federal Bankruptcy Exemption)

(h) The debtor may avoid a transfer of property of the debtor or recover a1

setoff to the extent that the debtor could have exempted such property under2

subsection (g)(1) of this section if the trustee had avoided such transfer, if —3

(1) such transfer is avoidable by the trustee under section 544, 545, 547, 548,4

549, or 724(a) of this title or recoverable by the trustee under section 553 of this5

title; and6

(2) the trustee does not attempt to avoid such transfer.7

(i)(1) If the debtor avoids a transfer or recovers a setoff under subsection (f)8

or (h) of this section, the debtor may recover in the manner prescribed by, and9

subject to the limitations of, section 550 of this title, the same as if the trustee had10

avoided such transfer, and may exempt any property so recovered under11

subsection (b) of this section.12

(2) Notwithstanding section 551 of this title, a transfer avoided under section13

544, 545, 547, 548, 549, or 724(a) of this title, under subsection (f) or (h) of this14

section, or property recovered under section 553 of this title, may be preserved15

for the benefit of the debtor to the extent that the debtor may exempt such16

property under subsection (g) of this section or paragraph (1) of this subsection.17

(j) Notwithstanding subsections (g) and (i) of this section, the debtor may18

exempt a particular kind of property under subsections (g) and (i) of this section19

only to the extent that the debtor has exempted less property in value of such20

kind than that to which the debtor is entitled under subsection (b) of this section.21

(k) Property that the debtor exempts under this section is not liable for22

payment of any administrative expense except —23

(1) the aliquot share of the costs and expenses of avoiding a transfer of24

property that the debtor exempts under subsection (g) of this section, or of25

recovery of such property, that is attributable to the value of the portion of such26

property exempted in relation to the value of the property recovered; and27

(2) any costs and expenses of avoiding a transfer under subsection (f) or (h)28

of this section, or of recovery of property under subsection (i)(1) of this section,29

that the debtor has not paid.30

(l) The debtor shall file a list of property that the debtor claims as exempt31

under subsection (b) of this section. If the debtor does not file such a list, a32

dependent of the debtor may file such a list, or may claim property as exempt from33

property of the estate on behalf of the debtor. Unless a party in interest objects,34

the property claimed as exempt on such list is exempt.35

(m) Subject to the limitation in subsection (b), this section shall apply36

separately with respect to each debtor in a joint case.37
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