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First Supplement to Memorandum 94-12

Trial Court Unification: Authority of the Attorney General (Agreement of
Attorney General and California District Attorneys Association)

Attached to this Supplement as Exhibit pp. 1-15 is a letter from the Attorney

General regarding Article V, Section 13, the provision of the California

Constitution describing his powers. The Attorney General opposes the

amendment of Article V, Section 13 that the Commission proposed in its report

to the Legislature on trial court unification. The Attorney General also opposes

the alternative amendment that the staff recommended in Memorandum 94-12.

He “believe[s] that leaving Article V, section 13 as it is currently written (so long

as the new courts are called ‘superior courts’) will preserve the status quo with

respect to the Attorney General’s role as the chief law officer of the state.”

Attached to this Supplement as Exhibit p. 16 is a joint letter from the Attorney

General and the California District Attorneys Association, which also advocates

leaving the language of Article V, Section 13 unchanged:

We acknowledge that current Constitutional language is not
crystal clear; however the present language, complemented by
common law and statutes, has permitted law enforcement agencies
in California to coordinate their efforts to protect the public. This
cooperative relationship is essential and is founded in the Attorney
General’s respect for local control and sharing of resources and
expertise. This delicate balance between the Attorney General and
the district attorneys has evolved over many years, forged by
practicality and necessity, and will be upset by any change in
language of section 13.

Our recommendation to the Legislature is that the status quo should be

preserved. The Attorney General and the District Attorneys Association have

reached agreement that the status quo would best be preserved by making no

change in the constitutional language concerning the Attorney General’s

prosecutorial power. In light of the unanimity of opinion between the affected

parties regarding how best to define the Attorney General’s authority, the staff

recommends that the Commission adopt their joint suggestion to leave the

language of Article V, Section 13 unchanged upon trial court unification.



This will require the Commission to supplement its report to the Legislature

on SCA 3. The supplemental report should, as suggested by the Attorney General

and District Attorneys Association, indicate in commentary that unification of

the trial courts is not intended to effect any change in the Attorney General’s

authority, which should remain the same as it was before unification. This is

necessary in order to avoid adding further murk to an already murky area, and

to defuse any implication that might be drawn from the Legislature’s non

adoption of the Commission’s original recommendation.

The staff suggests the following supplemental report to the Legislature on

SCA 3.

AUTHORITY OF ATTORNEY GENERAL

The Commission’s report to the Legislature on SCA 3 notes that trial

court unification would expand the jurisdiction the superior court,

which could result in an expansion of the Attorney General’s authority

under California Constitution Article V, Section 13 to prosecute

violations of law “of which the superior court shall have jurisdiction.”

Trial Court Unification: Constitutional Revision (SCA 3), 24 Cal. L. Revision

Comm’n Reports 1, 57 (1994). The report recommends revision of Article

V, Section 13 to preserve the status quo with respect to the Attorney

General’s authority. Id.  at 86.

The Commission has made further study of this matter. The

meaning of the language relating to the Attorney General’s prosecutorial

authority is unclear, whether from an historical, case law, constructional,

or policy perspective. Under this language the affected parties — the

Attorney General and the district attorneys — have coordinated their

efforts and arrived at a working balance of authority. The affected

parties agree that any change in the existing language of Article V,

Section 13 would upset the current balance. See joint letter from Daniel

E. Lungren, Attorney General, and Greg Totten, Executive Director,

California District Attorneys Association, to Sanford Skaggs,

Chairperson, California Law Revision Commission (February 2, 1994),

on file in the Commission’s office.

In light of this consensus, the Commission believes that the status

quo would best be preserved by leaving unchanged the existing
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language of Article V, Section 13 relating to the authority of the Attorney

General. The Commission’s Comment to California Constitution Article

VI, Section 10 (original jurisdiction) should be revised to make clear that

the expansion of the jurisdiction of the superior court as a result of trial

court unification is not intended to change the existing authority of the

Attorney General under Article V, Section 13.

Cal. Const. Art. VI, § 10 (amended). Original jurisdiction
SEC. 10. The Supreme Court, courts of appeal, superior courts, and their

judges have original jurisdiction in habeas corpus proceedings. Those
courts also have original jurisdiction in proceedings for extraordinary relief
in the nature of mandamus, certiorari, and prohibition , but a superior court
may not exercise that jurisdiction in such proceedings directed to the
superior court except by its appellate division.

Superior courts have original jurisdiction in all causes except those
given by statute to other trial courts .

The court may make such comment on the evidence and the testimony
and credibility of any witness as in its opinion is necessary for the proper
determination of the cause.

Comment. Section 10 is amended to reflect unification of the superior courts,
municipal courts, and justice courts in a county-based system of superior courts of
general jurisdiction. See Section 4 (superior court) and former Section 5 (municipal court
and justice court).

The first paragraph is amended to limit the former jurisdiction of superior courts to
issue extraordinary writs to compel or prohibit action by the municipal and justice courts
and their judges. Only the appellate divisions of superior courts (together with the
Supreme Court and courts of appeal) may issue extraordinary writs for review of
proceedings in the superior courts.

Although the superior court has original jurisdiction of all causes, nothing in this
section limits the ability of the superior court, or of the judicial branch by court rule, to
establish or provide for divisions or departments within the superior court dealing with
specific causes such as probate, juvenile, or traffic matters, or the authority of the
Legislature to prescribe special procedures or divisions for specific causes. Cf. Section 4
& Comment.

Expansion of the jurisdiction of the superior court to all causes is not intended to
alter the meaning of language in Article V, Section 13 relating to the authority of the
Attorney General to prosecute violations of law of which the superior court has
jurisdiction. Trial court unification should not result in any change in the Attorney
General’s authority and that authority remains the same as it was before
unification.

Respectfully submitted,

Barbara Gaal
Staff Counsel
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