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Second Supplement to Memorandum 94-11

Administrative Adjudication: Exemption Request of Coastal Commission

Attached to this memorandum as Exhibit pp. 1-6 are letters from the Chief

Counsel and Executive Director of the California Coastal Commission requesting

an exemption from the proposed law. They point out that the Coastal

Commission’s structure and function are more like that of a city council or board

of supervisors than a state quasi-judicial prosecutorial body. “The LRC proposal

is wholly inconsistent with the decision-making model chosen for the Coastal

Commission by the Legislature because it would require a hearing process that

would function more like a trial than that which is typically used for planning

and land use decisions. Its implementation would undercut the spirit and

purpose of the Coastal Act in a number of ways, including significantly

lengthening the decision-making process, substantially increasing its cost and

making public participation in the process more burdensome.”

The Coastal Commission acknowledges the ability to deviate from the statute

where necessary, but believes this would not be available to it, and in any case

the regulatory process to accomplish this is too cumbersome. “It seems

unnecessary to require that agencies that have statutory requirements that cannot

be harmonized with the proposal expend valuable time and resources to conduct

a rulemaking proceeding to make the APA statutory provisions inapplicable. The

better approach would be to include an express statutory exemption that would

obviate the need for rulemaking.”

The Coastal Commission indicates several specific problem areas that lead to

its exemption request:

(1) Expedited 49 day hearings on permit applications are required by statute

but could not be achieved under the procedures provided in the tentative

recommendation.

(2) The procedures provided in the tentative recommendation would increase

the cost to the agency of conducting hearings.

(3) The procedures provided in the tentative recommendation do not

contemplate the public participation necessary for Coastal Commission hearings.



(4) The informal conference hearing procedures provided in the tentative

recommendation would be unavailable for Coastal Commission hearings.

(5) The opportunity to modify the procedures provided in the tentative

recommendation by regulation would be unavailable to the Coastal Commission.

The rules currently governing Coastal Commission hearing procedures

appear to be largely found in regulations rather than statutes. However, to

address concerns about the hearing process the Legislature in 1992 imposed

statutory ex parte contact rules on Coastal Commission hearings. See Pub. Res.

Code §§ 30320-30328 (fairness and due process), reproduced at Exhibit pp. 7-10.

The Coastal Commission’s comment that it would not be permitted to tailor

its hearings under the tentative recommendation is based on the assumption that

its hearings are required to be conducted by the Office of Administrative

Hearings under the tentative recommendation. This assumption is not correct;

the Law Revision Commission intends to preserve the status quo on the existing

ability of agencies to continue to use their own hearing officers; the staff has

simply not yet had an opportunity to draft the conforming changes that will

exempt the Coastal Commission and other agencies that currently employ their

own hearing personnel. We anticipate a provision such as:

Pub. Res. Code § 30332 (added). Adjudicative proceedings
30332. An adjudicative proceeding of the commission is exempt

from the requirement that it be conducted by an administrative law
judge employed by the Office of Administrative Hearings.

Comment. Section 30332 preserves the effect of former
Government Code Section 11501 to the extent that section required
use of Office of Administrative Hearings hearing personnel under
the adjudicative proceeding provisions of the administrative
procedure act. Adjudicative proceedings of the Coastal
Commission are governed by the administrative procedure act, but
need not be conducted by the Office of Administrative Hearings.
See Gov’t Code § 641.110 (when adjudicative proceeding required).

The Coastal Commission’s concern about increased formality and consequent

expense and delay can be addressed by making available the conference hearing

procedures, which also are well-suited to public hearings of the type conducted

by the Coastal Commission.

§ 647.110. When conference hearing may be used
647.110. A conference adjudicative hearing may be used in

proceedings where:
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(a) There is no disputed issue of material fact.
(b) There is a disputed issue of material fact, if the matter

involves only:
(1) A monetary amount of not more than $1,000.
(2) A disciplinary sanction against a prisoner.
(3) A disciplinary sanction against a student that does not

involve expulsion from an academic institution or suspension for
more than 10 days.

(4) A disciplinary sanction against an employee that does not
involve discharge from employment, demotion, or suspension for
more than 5 days.

(5) A disciplinary sanction against a licensee that does not
involve revocation, suspension, annulment, withdrawal, or
amendment of a license.

(c) The decision is based on a finding of legislative fact.
(d) By regulation the agency has authorized use of a conference

hearing, if in the circumstances its use does not violate a statute or
the federal or state constitution.

Comment. Section 647.110 is new.
Subdivision (a) permits the conference hearing to be used,

regardless of the type or amount at issue, if no disputed issue of
material fact has appeared. An example might be a utility rate
proceeding in which the utility company and the Public Utilities
Commission have agreed on all material facts. See also subdivision (c)
(decision based on finding of legislative fact). If, however, consumers
intervene and raise material fact disputes, the proceeding will be
subject to conversion from the conference adjudicative hearing to
the formal adjudicative hearing in accordance with Sections
614.110-614.150.

Subdivision (b) permits the conference adjudicative hearing to
be used, even if a disputed issue of material fact has appeared, if
the amount or other stake involved is relatively minor, or if the
matter involves a disciplinary sanction against a prisoner. The
reference to a “licensee” in subdivision (b)(5) includes a certificate
holder. Section 610.360 (“license” defined).

Subdivision (c) enables use of the conference hearing in instances
where the decision is based on a legislative rather than judicial finding of
fact. Examples of such decisions include planning and land use decisions
based in part on information from public hearings, such as permit
applications reviewed by the Coastal Commission.

Subdivision (d) imposes no limits on the authority of the agency
to adopt the conference adjudicative hearing by regulation, other
than statutory and constitutional due process limits.
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The special ex parte communication provisions of Public Resources Code

Section 30320-30328 would be repealed in favor of the uniform ex parte contact

provisions of the proposed statute.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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