Study L-3044 December 21, 1993

Memorandum 94-2

Comprehensive Power of Attorney Statute:
Comments on Tentative Recommendation

This memorandum considers comments on the Tentative Recommendation
relating to the Comprehensive Power of Attorney Law. We have received three
letters, which are attached as an exhibit:

Exhibit pp.
(1) Paul Gordon Hoffman 1-2
(2) Harley J. Spitler 3-24
(3) Executive Committee of the State Bar Estate Planning, Trust and
Probate Law Section 25-32

Although we have not received comments from many people, the comments we
did receive are quite detailed and carefully considered. The staff has imple-
mented some technical suggestions; these are flagged in a staff note following the
section. Substantive issues are discussed in a staff note following the affected
section. General issues and more important policy questions are discussed below.

At the January 6-7 meeting, the Commission will need to consider the
substantive and general policy issues and resolve them if a bill is to be presented
to the 1994 Legislature. Pursuant to a decision made at the December meeting,
the staff has sent the current draft (with technical changes) to Legislative Counsel
so that the process of preparing a bill can get under way. The bill draft will then
be corrected to include any revisions adopted by the Commission at the January
meeting before it is printed.

Status of Study

Several commentaries made by Mr. Spitler and by the Executive Committee
of the State Bar Estate Planning, Trust and Probate Law Section present major
substantive issues. The staff had hoped that such issues would have been put to
rest by this stage of the project, but we recognize the seriousness of the concerns
expressed by the commentators — if only their resolution were simple. The
guestion is whether this recommendation is ready to be approved to print and
introduction in the 1994 legislative session.



The power of attorney study has been an off and on affair, with other studies
occupying most of the Commission’s meeting time in recent years. Some
significant issues remain unresolved and some new issues are now presented in
what should be the last step of the 314-year process leading to finalization of the
Commission’s recommendation. The alternatives are (1) to once again postpone
proposing legislation until the issues can be resolved, (2) to forge ahead with the
recommendation largely in its present form, postponing larger issues for later
study, or (3) to make quick revisions as urged by the commentators without the
normal consideration given to Commission-recommended legislation. These
considerations should be kept in mind as Commissioners ponder the issues
discussed in this memorandum, in the attached letters, and in the staff notes in
the draft recommendation.

Capacity of Principal

The State Bar urges a new definition of “capacity” to replace the concept of
capacity to contract as the factor determining when non-durable powers
terminate and when springing powers come into force. (See Exhibit pp. 25-26.)
The State Bar Team representatives had alluded to the possibility of development
of such a proposal in the past, but this is the first time we have seen it.

The staff believes that the suggested language is a useful suggestion. It
appears to be drawn from the new Uniform Health Care Decisions Act, with
references to “health” removed. This language would certainly be a strong
contender, it would seem, if the staff had done the work of analyzing the
guestion for the Commission and presenting a number of alternatives. In other
words, while the suggested language seems useful, more informative than
“capacity to contract,” and otherwise unobjectionable, the staff is concerned that
alternatives, such as standards used in other states, have not been studied. With
that caution noted, the staff is not strongly opposed to including the language in
the recommendation.

The staff can anticipate objections to the proposed language, however. The
phrasing is reactive. It assumes that something is being “proposed” to the
principal. It assumes that the decision should be based on an assessment of
“risks” and “alternatives.” Does this sound like a decision concerning disposition
of property? Does it describe a situation where the issue is whether the principal
has the competence to pay bills on time? Is this the best or most appropriate
standard we can develop?



The proposed language is set out in context as Section 4016 in the attached
draft recommendation. (See p. 26.)

The State Bar also suggests adding a commentary on cognitive psychology to
the Comment. Without first studying this matter, the staff would not want to
include statements such as these in the Comment to the definition section.

Execution Requirements — Witnessing

The State Bar argues that there should be no restrictions on who can witness a
power of attorney, except as to the durable power of attorney for health care.
Alternatively, the State Bar suggests that the disqualification standard should be
broadened to include any benefit that would accrue to the witness from the
principal’s death. (See Exhibit pp. 26-27.)

There is tension here between the desire to adopt uniform rules applicable to
both property and health care powers, on the one hand, and crafting particular
standards that seem most appropriate to each type of power, on the other. In
response to the State Bar’s arguments in the past, the Commission has adopted
the policy of trying to make execution requirements uniform to the extent
practicable. This means that existing protections applicable to health care powers
have been extended to property powers in the interest of adopting uniform rules.
Another way to achieve uniformity would be to eliminate the protections across
the board, of course, but this would ignore the political realities concerning the
durable power of attorney for health care. While it is not a foregone conclusion
that the health care power cannot be significantly revised, the study has not been
done, and a broad range of interested persons have not been involved in the
process.

The State Bar’s first suggestion reduces the degree of uniformity in the draft
statute. The State Bar’s alternative suggestion (broadening the witness standard
to cover non-probate dispositions) would preserve the same degree of
uniformity, but also change the health care power statute. This is a policy
guestion the Commission must determine.

A third alternative would be to abandon the (unattainable) goal of uniformity
by eliminating the execution formality of witnessing or notarization completely
for property powers, while continuing the existing law as to health care powers.



Fundamental Liberties and Reform of Health Care Powers Statutes

Harley Spitler and the State Bar Executive Committee argue that statutory
limitations on the principal’s power to delegate health care decision-making
authority to an attorney-in-fact contravene the principal’s liberty interest under
the 14th Amendment as interpreted in Cruzan v. Director, Missouri Department
of Health, 497 U.S. 261 (1990). (See Exhibit pp. 5, 11, 16, 30.) These comments
raise serious and important issues, but ones that the Commission has not yet
considered and does not need to consider at this point.

From its inception, this study has been primarily concerned with coordinating
and filling in the gaps in the statutes governing property powers (i.e., powers of
attorney other than the durable power of attorney for health care). In the effort to
prepare a comprehensive structure, the health care power statutes have usually
been included in the draft. We have attempted to make the drafting consistent by
making some changes in the language of the health care power statutes. In
response to the strong position taken by the State Bar, the Commission has
attempted to generalize certain provisions, particularly pertaining to execution
requirements. However, the Commission has been consistent in resisting the
temptation to make fundamental revisions in the durable power of attorney for
health care statutes — not because reform is not called for, but because staff and
Commission resources have not permitted the detailed study that is required to
do the job.

The staff continues to believe that complete review of powers of attorney
must be a two-stage process. The first stage is to do the basic reorganization and
improvement of the statutes concerning property powers. Once this structure is
in place, the second stage of considering the health care powers and related
matters can take place. There are a host of issues that must be considered in
connection with health care decision making that have nothing to do with other
powers of attorney. It would also have made little sense to proceed with revision
of the California health care statutes before the approval of the Uniform Health-
Care Decisions Act, which has only just occurred. The Commission’s
recommendation as to the first stage should not inhibit any future reform of the
health care power, since it should be readily apparent that the Commission has
not attempted do that job in this stage of the project.

Were it not for the Commission’s overfull plate of priority studies, the staff
would recommend that commencement of the second stage of the power of
attorney study, revision of the health care power. This would involve considera-
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tion of the development of the law in the decade since enactment of the
Commission’s durable power of attorney for health care, along with the Uniform
Health-Care Decisions Act, and other relevant materials, with a view toward
recommending legislation in this area on a priority basis.

Reliance on General Probate Code Procedural Rules

One advantage of locating the Power of Attorney Law in the Probate Code is
that procedural many rules have been drafted to apply to the entire code. The
draft recommendation still contains some duplicative provisions. See Sections
4946 (service of notice), 4947 (proof of service), 4948 (power of court), 4951
(guardian ad litem). Similar provisions in the guardianship-conservatorship
statute and in the Trust Law were removed in favor of the general provisions
when the Commission completed its overall revision of the Probate Code in 1990.
However, the attached draft has not yet been revised to delete provisions that are
covered by general rules. When the draft statute was directed to the Civil Code, it
was necessary to provide a complete scheme. This scheme has hung on since the
statute was redrafted to be in the Probate Code. While an argument could be
made that the Power of Attorney Law should be a self-contained statute
regardless of where it is located, this is not consistent with the approach taken by
the Commission on procedural issues.

The State Bar suggests deletion of subdivision (c) of Section 4945 because it is
duplicative of Section 1202. (See Exhibit p. 32.) The staff recommends removing
all duplicative provisions and relying on the general rules in the interest of
consistency with the approach taken in other parts of the Probate Code. A
forthcoming supplement to this memorandum will set out a draft of the
procedural provisions as revised to be consistent with the general rules, and also
to implement the State Bar suggestion for restructuring the petition sections
(Sections 4941-4942).

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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Re: Tentative Recommendation: Comprehensive |
Power of Attorney Law (L-3044) §

Ladies & Gentlemen:

The proposed Tentative Recommendation is useful, but I
have a suggestion. Section 4054 provides that a durable power of
attorney executed under the law of another state may be carried
ocut and enforced as a durable power of attorney in this state.
The implication of this provision is that recognition of such a
power of attorney is optional (perhaps on the part of the agent
or perhaps on the part of third parties.)

It is essential that people have enforceable documents,
where those documents comply with the law of the place where they
are executed or where the signer lives. I note, by comparison,
that Section 4653, dealing with Health Care Powers, states that
an out of state power shall be valid and enforceable in this
state, if it complies with the laws of the place of execution.
Further, by comparison, Section 6113(c), dealing with the
validity of Wills, looks to the place of domicile of the
testator.

To facilitate recognition of Powers of Attorney
generally, I suggest that:

1. Section 4054 be amended to provide that out of state
powers of attorney shall be valid and enforceable in
Ccalifornia.

2. Both Sections 4054 and 4653 be amended to provide that

an out of state power of attorney will be recognized if

i
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it is valid under the laws of the state of the
principal’s domicile. (Occasionally, I will prepare
documents and send them for signing to a California
client who happens to be out of the state on an
extended business or vacation trip. The place of
signing should not contrel in these cases.)

Any person dealing with an attorney-in-fact should be
able to rely on a representation made by that attorney
that the Power of Attorney under which he or she
purports to act is in fact in compliance with the laws
of the state in which is was executed or the laws of
the state in which the principal was domiciled on the
date executed. Section 4752 allows a health care
provider to assume the validity of a health care power
executed outside of California, but this may be
insufficient. However, something comparable should be
incorporated into the laws regarding general Durable
Powers of Attorney. Section 4303 is clearly
insufficient, since a document which is not valid under
California law may not be easily ascertained to be
"valid on its face."

It should be expressly stated that any limits imposed
on California Powers of Attorney by Sections 4265 and
4722 through 4724 shall apply to an out of state power
of attorney, since these represent the major public
policy limitations contained in the law.

Very truly yours,

Cof e

" Paul Gordon Hoff
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HARLEY J. SPITLER
Direcr: (415) 693-2060
California Law Revision Commission ' Law Revisian ammiccinn
. LW Hovisian Commission
4000 Middlefield Road, D-2 sremnsen
Palo Alto, CA 94303-473% _ -
WY 2 2003
Attention:  Mr. Stan Ulrich file:
Assistant Bxecutive Secretary Loy I —

Re: Comprehensive Power of Attorney Law -- Tentative Recommendation
Dear Commissioners

My personal comments on your September 1993 tentative recommendation on Comprehensive
Power of Attorney Law .

My overall evaluation is:

A. To a large extent, your massive revision deals only with durable powers of
attorney for property ("DPAP") excepting only where there are provisions common to both the
DPAP and the durable power of attorney for health-care ("DPAHC").

B. From the inception of your current study, I have been advocating, without much
success, to anyone who would listen: the California statute on durable powers should be ail
inclusive. That is, one statute that would include everything that conceivably can be done under
a durable power: DPAP, DPAHC; personal matters handled by a conservatorship. For reasons
never clearly stated, you have opted to focus on the DPAP -- at the very moment in history
when millions of our citizens, since Cruzan v. Missouri, eagerly want knowledge regarding
DPAHC. And aiso at the very moment in history when the N.C.C.U.S.L. has approved the
Uniform Health-Care Decisions Act which will be the prototype of all future statutes on health-
care decision making.

C. California, largely through your work, led the field in health-care decision making
with the 1983 enactment of the DPAHC and the 1984 enactment of the statutory form DPAHC.
Unfortunately during the intervening years, other states and N.C.C.U.S.L. have made significant
advances while California has stood still!
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My following comments, among other topics, will try to point up those areas where California
is the caboose. My comments are by section number.

Section 4030: Insert "future” before word "event" in third line.

Section 4052(a): There is ambiguity between (a)(1) and (a)(2) arising principally out of
the term "executed”.

Ex: All of my durable powers contain a written acceptance by the
attorney-in-fact ("AF"). Normally, both principal ("P") and AF execute the
instrument in California. On occasion, however, the AF executes the instrument
in another state, such as Nevada.

Query: Does your (a)(1) purport to validate the AF’s acts and
transactions in California when, in law, the agency was contracted in Nevada?

Query: Same general question under (a)(2). Does your (a)(2) purport to
validate the AF’s acts and transactions in Nevada solely by reason of the fact that
P was "a person domiciled in this state”?

I can assure you that the above is not a "made up” question for a law school exam. It
arises frequently in practice.

Section 4052(b): This is the choice of law statute. I do not like the phrase "refers to
the Power of Attorney Law of this state”. Suggest that phrase be changed to read:

" . .. provides that the Power of Attorney Law of this state shall govern this
instrument, then . . ."

The "refers to" clause is ambiguous.
In (b)(3), change "and" to "or".

In (b)(4), same ambiguity regarding term "executed" as noted above under (a)(1) and
(a)(2).
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Section 4054: Unless "may" means "must" or "shall” the section is meaningless! Please
note that your Section 4653 says "shall". 1 do not understand your comment reference to
Section 4018 which has nothing to do with the subject matter of 4054.

Section 4101{b): I believe this section is unconstitutional in so far as it pertains to a
person’s health-care decisions. For example, I believe that the purported limitations contained
in Civil Code 2435, contravene the P’s "liberty interest” under the 14th Amendment as
interpreted by the U.S. Supreme Court in Cruzan v. Missouri (1990) 497 U.S. 261.

I suggest you consider restricting "(b)" to DPAP. That could be done by substituting the
following for the first four words in "(b)":

") A poﬁrer of attorney for property . . . ."

Section 4121{c): Please consider deleting "(c)". There is no reason whatsoever that
either acknowledgement or witnessing should be a mandatory requirement.

The new Uniform Health-Care Decisions Act ("UHCD Act") does not require either
acknowledgement or witnessing.

Section 4122: As I disfavor any witnessing requirements, I would favor deleting 4122.

However, as C.L.R.C. seems very strongly to favor witnesses, here are my suggestions looking
toward relaxing the very technical witnessing requirements:

1. Delete 4122(b);

2. Delete 4122(d). If you fear fraud or undue influence, consider following the
UHCD Act which, in Section 2(b) disqualifies certain persons from acting as agent:

"Unless related to the principal by blood, marriage, or adoption,
an agent may not be an owner, operator, or employee of [a
residential long-term health-care institution] at which the principal
is receiving care.”

That would be much more effective than your technical witnessing requirements which few
people even read — or reading, understand!
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3. Delete 4122(e):

4. 4122(): TI'll comment on Section 4701 when I reach it later in these
section comments.

Section 4123:

(a): Delete "or with respect to one or more express subjects or purposes" in
first sentence. Those words are surplusage.

(b): T’ll comment on Section 4600 when I reach it later in these section
comments.

Though I am, as everyone knows, a strong advocate of the DPAHC, I do not like the word
“"monopoly" in the last paragraph of the Comment. Suggest you consider substituting "priority”
for "monopoly”.

Section 4130(b): Do not understand; and, accordingly, suggest deletion of "(b)".
Sections 4150 and 4151: You must "fix" 4150 and 4151. There are several problems:

1. 4150(a)(2): the same execution problems, I discussed above under section
4052,

2. Perhaps you intend 4150 to apply only to a DPAP. If so, you should say
SO in ll(a)_“;

3. If you intend 4150 to apply to a durable power (a)(2) certainly is not
acceptable. You certainly do not mean that if a P is on the operating table, awaiting surgery to
remove his leg that he cannot modify his DPAHC any way he wishes to stop the surgery.

4, 4151 needs the same major "fix". Here again, if you intend 4151 to apply

to a durable power (a)(2) is preposterous. Again, use my above example: do you really mean
P must find someone to help him write a revocation if he wants to revoke the DPAHC.
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Please carefully study the following black letter and relevant comment of the UHCD Act, and
consider following them in the California statute:

"SECTION 3. REVOCATION OF ADVANCE HEALTH-CARE DIRECTIVE.

(a)  An individual may revoke the designation of an agent only by a
signed writing or by personally informing the supervising health-care provider.

(b)  An individual may revoke all or part of an advance health-care
directive, other than the designation of an agent, at any time and in any manner
_ that communicates an intent to revoke.

(¢) A health-care provider, agent, guardian, or surrogate who is
informed of a revocation shall promptly communicate the fact of the revocation
to the supervising health-care provider and to any health-care institution at which
the patient is receiving care.”

"Comment

Subsection (c) provides that an individual may revoke any portion of an
advance health-care directive at any time and in any manner that communicates
an intent to revoke. However, a more restrictive standard applies to the
revocation of the portion of a power of attorney for health care relating to the
designation of an agent. Subsection (a) provides that an individual may revoke
the designation of an agent only by a signed writing or by personally informing
the supervising health-care provider. This higher standard is justified by the risk
of a false revocation of an agent’s designation or of a misinterpretation or
miscommunication of a principal’s statement communicated through a third party.
For example, without this higher standard, an individual motivated by a desire to

_ gain control over a patient might be able to assume authority to act as agent by
© falsely informing a health-care provider that the principal no longer wishes the
previously designated agent to act but instead wishes to appoint the individual.”

Section 4152(2)(2): Do not understand last sentence; and, accordingly suggest its
deletion.

Section 4152(a)(3): Do not understand last sentence; and, accordingly suggest its
deletion. :
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Section 4153(a)(8): Change second "of” to "between" so it reads ". . . marriage between
the attorney-in-fact . . ."

: Section 4154(a): Consider expanding, and changing 4154(a) to be similar to the black
letter of the UHCD Act:

"A decree of annulment, divorce, dissolution of marriage, or legal separation
revokes a previous designation of a spouse as agent unless otherwise specified in
the decree or in a power of aitorney for health care.” (Section 3{(d).)

Section 4154(b): Delete. California law is quite scrambled on this subject:

1. Prob. C. 6122 is quite similar to 4154(a) re revival by remarriage, in so
far as wills are concerned;

2, There does not appear to be any provision on the subject in so far as rrusts
are concerned;

3. There does not appear to be any provision on the subject in so far as life
insurance beneficiary clauses are concerned.

This “revival by remarriage" was thrashed out by the drafting committee of the U.H.C.D. Act -
- and rejected. If P is beholden to this woman the "second time around", he should sign a new
durable power!

Section 4155(a): Sounds like the demise of durable powers in California. Your
comment that "Section 4155 restates the general agency rule in Civil Code Section 2356(a)(3)
without substantive change" is inaccurate.

Stan, please focus on what you say in 4155(a):

"the authority of an attorney-in-fact under a nondurable power of attorney
is terminated by the incapacity of the principal to contract."

That is totally contrary to the "durable” feature of every durable power!

The authority of the "attorney-in-fact" always survives the incapacity of the principal!
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That’s what its all about! Otherwise, the instrument is an ordinary, non durable power.
I believe 4155 should be deleted in its entirety.

Section 4200: A troublesome section. Are you, in effect, requiring a court hearing to
determine whether or not the AF has "capacity to contract" -- whatever that means?

I favor deleting 4200; and relying on your definition of "AF" in 4014. If you must put
in something re qualification to act, I would put in a presumption of capacity.

"4200. Itis presumed that an attorney-in-fact has capacity to act.”
See Section 11(b) presumption in UH.C.D. Act
Section 4201: This is a mighty strange provision. Following (but not accepting) your
4200 how can an AF lacking capacity carry out any "duties” to the P or the P’s successors?
Totally inconsistent! If P lacks capacity, he can’t understand his duties.
Section 4202(d): delete "other” in first line.
Section 4202(e): comma after "conceals”.

Section 4203(c): delete "improperly". Seems to assume there is such a concept as a
"proper" breach of fiduciary duty,

Section 4205(a): Suggest deletion of words "or acts that the attormey-in-fact cannot
lawfully perform." Do not understand how AF tan delegate acts that are unlawful if performed
by the AF himself! Civil C 2349(2) is likewise wrong in my view. If you can conceive of a
particular case, please tell me. ]

Section 4206(a): delete the following:

1. "following the execution of a durable power of attorney" in first lin_e;
2. "as well as to the principal” in fifth line.

3. Delete entire second sentence.
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Section 4207(3): Is ambiguous and should be deleted. The successor AF is the AF under
the instrument; and accordingly follows the procedures set forth in (a)(1), (a)(2) and (a)(4).

Section 4230: This section is the heart of one of the raging battles re durable powers,
i.e., does the AF ever have a duty to act unless he has agreed to do so in writing?

One view: No -- never!

My view: Yes -- whenever he is first made aware of his appointment and fails to
renounce the office or tell the P he will not act as AF. A couple of examples will explain my
position.

Ex. No. 1: Attorney prepares DP appointing X as AF. X is never told anything about
his appointment. P is in an automobile accident; in a coma. Attorney shows X the durable
power for the first time after P is in hospital.

Ex. No. 2: Same facts except P tells X about the latter’s appointment shortly after the
instrument is prepared.

Questions: When does X have duty to act?
Answers:

In Ex. No. 1, he doesn’t have any duty unless he chooses to act after P is in
hospital. Until then, X never had any knowledge of his appointment.

In Ex. No. 2, his duty to act begins when P tells X about the latter’s appointment
unless X then tells P he will not act as AF!

This latter example is the one followed in the UH.C.D. Act:

"Give a copy of the signed and completed form to your physician, to any health-care
providers you may have, to any health-care institution at which you are receiving care,
and to any health-care agents you have named. You should talk to the person you have
named as agent to make sure that he or she understands your wishes and is willing 10
take the responsibility. " (Section 4)

10
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1, of course, also disagree with most of your comment. It is very clear, from my
practice, that the P does expect the AF to act if P becomes incapacitated.

You should rethink this section. It is a classic example of where California, again, is the
caboose! The same comment re Missouri!

Section 4232: Delete second sentence. The principal should be permitted to permit -
conflicts of interest.

Section 4235: A harmiess and not needed section. It should be obvious that any AF can
"consuilt™ with any one he chooses on any subject at anytime!

Section 4238(2)(2)(B): Needs language to protect P when P and AF are married but
have separated. See my comment under Section 4154(a).

Section 4261: Consider substituting "is not limited to" in place of "does not enumerate."

Section 4265(b): Unconstitutional under Cruzan v. Missouri (1990) 497 U.S. 26. See
my discussions of Section 4101(b) above. You have a serious "liberty interest" deprivation if
you leave 4265(b) in the statute.

Section 4266: Delete "or permit." Of course, the grant of power is always enough to
"permit” the AF to exercise that power; it is not enough to “require” its exercise.

Section 4306(a): would be much clearer if you substituted "referred to in" in place of
"covered by" in third line.

PART 3 UNIFORM STATUTORY FORM
POWER OF ATTORNEY

Seetions 4400 thru 4465: As my primary interest is in health-care decision making and
the DPAHC, T am making only selective comments on these sections.

Section 4401: This section presents the second of the never ending raging battles re

durable powers, i.e., the springing power vs. the immediate power and i.e., should a printed
form give a preference to the springing power or to the immediate power?

11
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Your form gives a statutory preference to the immediate power:

"UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWER OF ATTORNEY IS
EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL IT IS REVOKED."

That is directly contrary to Section 4 of the U.H.C.D. Act which gives a statutory
preference to the springing power:

*(3) WHEN AGENT’S AUTHORITY BECOMES OPERATIVE: My agent’s
authority becomes effective when my primary physician determines that I am unable to
make my own health-care decisions unless I mark the following box. If T mark this box
[ ], my agent’s authority to make health-care decisions for me takes effect inmediately.”

This subject was argued, reargued, revisited, etc. ad nauseam at several drafting
committee meetings. The main argument for the springing power -- my argument always -- is
that the P never wants his AF to have authority to act so long as the P has capacity. The
counter arguments by those who favor the immediate power are:

1. Its hard to define incapacity.

2. You can use a "gimmick” to prevent the AF from getting access to the instrument
so long as the P has capacity. Such gimmicks include:

(a) Keeping the instrument in P’s safe deposit box, and away from AF.
(b)  Keeping the instrument in the office of P’s attorney or P’s physician.

(¢©)  Hiding the instrument somewhere else -- usually where no one will ever
find it! ‘

(N.B. The drafting committee of the UHCD Act is quite aware that the N.C.C.U.S.L
Uniform Form Power of Attorney Act gives a statutory preference to the immediate power:
Despite that the drafting committee opted for the springing power preference. 1 believe that you
should do likewise.)
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Another problem, not quite so serious, is the attempt to combine in one statutory form
both durable powers and non-durable powers.

"This power of attorney will continue to be effective even though I become incapacitated.

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS POWER OF
ATTORNEY TO CONTINUE IF YOU BECOME INCAPACITATED."

The result is a confusing "hodge podge". Basically, the form is an ordinary, non durable
power of attorney. By striking one short sentence, it becomes a durable power of atiorney. Just
like the sorcerer’s apprentice, the instrument is transmuted by striking 14 words! Many of my
future comments are directed to problems you create, in the instrument, by this magical
transmutation.

Section 4404: The legal effect of 4404 is unclear. Standing alone, it is accurate. But
it seems to conflict with the above-quoted sentence in 4401:

"This power of attorney will continue to be effective even though I become
incapacitated”

Does 4404 mean that sentence must appear rwice -- once in 4401 and again in the "special
instructions" part?

I would delete 4404 as surplusage.

PART 4. DURABLE POWERS OF ATTORNEY
FAR HEALTH CARE

As C.L.R.C. knows, I strongly disagree with its treatment, in this tentative
recommendation, of the DPAHC. In its overview, C.L.R.C. states:

"DURABLE POWERS OF ATTORNEY FOR HEALTH CARE

The provisions concerning durable powers of attorney for health care are continued in
the proposed law with only a few minor changes. The changes involve technical
references necessary because of the relocation and renumbering of the sections and to
conform to general rules applicable to all non-form powers of attorney. In addition, the
general provisions governing durable powers of attorney for health care have been

13
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reordered in a more logical sequence. This permits grouping of like provisions, such as
those concerning limitations on the use health care powers, in a separate article for the
convenience of persons using the statute.” (Overview, p. 15)

That is the wrong treatment of the D.P.A.H.C., from my perspective, for these reasons:

A. After devoting a massive amount of time, extending over several years, to
revamping California’s statutory systems on durable powers, you fail to include the most
important subject -- health care decision making!

B.  And, that failure comes at the very time millions of Californians have become,
and are, increasingly aware of dying without any D.P.A.H.C., or similar
instrument.

C. And, that failure comes at the very time the N.C.C.U.S.L. has produced its
U.H.C.D. Act as a modem, current prototype.

D. And, C.L.R.C. has not even provided for a statutory surrogate -- the most
grievous omission from the California statutory system of health-care decision
making.

Even President Clinton has a living will and says everyone should consider having one.
On the November 6 "Meect The Press,” he so stated. The President was nor talking about a
DPAP -- he was talking about a DPAHC. The C.L.R.C. should, also, be placing its emphasis
upon advance health-care directives.

Section 4609: I prefer the U.H.C.D. Act definition in Section 1(5):

"(5) 'Health Care’ means any care, treatment, service, or procedure to maintain,
diagnose, or otherwise affect an individual’s physical or mental condition™

That is a much broader definition which will cover non-medical remedial treatment such
as practiced by Christian Science.

14




C.Ool iy C;ODW AR

COOLEY GODWARD CASTRO HUDDLESON & TATUM

Mr. Stan Ulrich
November 23, 1993
Page 13

Section 4612: Again, I prefer the U.H.C.D. Act definition in Section 1{6):

"(6) "Health-care decision" means a decision made by an individual, or the
individual’s agent, guardian, or surrogate, regarding the individual’s heaith care,
including:

(i) selection and discharge of health-care providers and institutions;

(ii) approval or disapproval of diagnostic tests, | surgical procedures,
programs of medication, and orders not to resuscitate; and

(iii) directions to provide, withhold, or withdraw artificial nutrition and
hydration and all other forms of health care.”

The 4612 definition is simply outdated, old swff! O.K. for 1988 but outmoded for 1994!

In 4612, the most grievous omission is the substance of 1(6)(iii) of the above U.H.C.D.
Act definition.

Section 4650(b). There is a typo, or typos, in 4650(b). There is no 4700(a)(2); 1
believe your reference should be Section 4121(c).

Also, I believe the reference to Section 4703(c) is wrong; believe it should refer to
4703(a).

Section 4652(a): Delete "subject to Section 4720" so as to make 4652(a) consistent with
Section 4720(d). -

Section 4700: My tentative comments now drift into tautology -- simply because that
is the way_you have drafted your recommendation. There is too much needless repetition in the
recommendation.

Sections 4700(a), (b) and (c) would be clarified, and made more comprehensible to
everyone, if you added the word "durable” before the word "power".

Suggest deletion of word “specifically " in 4700(a). That is a term that invites litigation.

It is sufficient to simply have the statutory requirement that the DPAHC "grants authority --—
to make health care decisions”

15
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You do not have any "specificaily " language in the DPAP -- why pick on the DPAHC!
Section 4701: Please refer to my comments on Section 4122.

I favor deletion of section 4701; and rely upon Section 4702. Too much duplication and
overkill! So long as you have 4702, you do not need 4701.

Section 4703(b): Delete for reasons noted about re Section 4122.

Section 4704(a): To clarify change "person" to "principal” in first line. This is
consistent with your usage of “principal’s” in (2)(2).

Section 4720(a): Extremely troublesome section as is Civil Code 2434(a) on which
4720(a) is based.

The problems are in the last phrase: ... but the attorney-in-fact does not have authority
to make a particular health care decision if the principal is able to give informed consent with
respect that decision”

The Problems:

1. You do not define "informed consent” which is a tort doctrine created by
physicians as a defense to malpractice actions.

2. "Informed Consent” is not the same as “incapacity” which triggers DPAHC.

Compare California’s good Samaritan statute in Business and Professions Code 2397(a)
and (b). These sections indicate that "informed consent" is a defense to an action for civil
damages. It does not belong in a durable power statute!

Section 4722: Unconstitutional! See my discussion re Section 4101(b).

1 believe that the purported limitations contained in Civil Code 2435, contravene the P’s
"liberty interest” under the 14th Amendment as interpreted by the U.S. Supreme Court in
Cruzan v. Missouri (1990) 497 U.S. 261.

I believe that the P can authorize his AF to make any health care decision that the P can
make because those health care decisions are a component of P’s constitutionally protected
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"liberty interest”. 4722 "(a)", "(b)", "(©)" and "(d)" are clearly a part of P’'s personal health
care. 4722(e) is somewhat different because it deals with the death of a third person --i.e., the
unborn Fetus. '

I favor deletion of “(a)", "(b)", "(c)" and "(d)".
Section 4723: Delete "so as to permit the natural process of dying"; and substitute:
" or other type of advance health-care directive"

Place those same words after the second usage of the word "care" in the last seatence, or, as
a simpler statement of intention, consider Section 13(a) of the U.H.C.D. Act:

"(2) This [Act] does not create a presumption concerning the intention of an individual
who has not made or who has revoked an advance health-care directive”

Section 4724: Good! This takes care of that "informed consent" stuff in 4722. The
verb “objects"” is correct and sufficient.

Section 4725; My problems with 4725 are there:

1. It doesn’t take into account the Patient Self Determination Act (42 U.S.C. 1395
cc (D(IXC)). Section 7(a) of the U.H.C.D. Act is very simple:

"(h) a health-care provider or institution may not require or prohibit the execution or
revocation of an advance health-care directive as a condition for providing health care”

2. Your recommendation omits a “conscience objection” which is recognized in the
Patient Self Determination Act. Section 7 of the U.H.C.D. Act provides, in relevant part:

"(e) a health-care provider may decline to comply with an individual instruction
or health-care decision for reasons of conscience. A health-care institution may
decline to comply with an individual instruction or health-care decision if the
instruction or decision is contrary to a policy of the institution which is expressly
based on reasons of conscience and if the policy was timely communicated to the
patient or to a person then authorized to make health-care decisions for the
patient.
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{f) A health-care provider or institution may decline to comply with an individual
instruction or health-care decision that requires medically ineffective health care
or health care contrary to generally accepted health-care standards applicable to
the heaith-care provider or institution.

() A health-care provider or institution that declines to comply with an individual
instruction or health-care decision shall:

(1) promptly so inform the patient, if possible, and any person then
authorized to make health-care decisions for the patient;

(2) provide continuing care to the patient until a transfer can be effected;
and

(3) unless the patient or person then authorized to make health-care
decisions for the patient refuses assistance, immediately make all reasonable
efforts to assist in the transfer of the patient to another health-care provider or
institution that is willing to comply with the instruction or decision.”

Section 4726: Delete from Civil code and place entire section in Penal
Code. Homicide provisions do not belong in Civil Code.

Section 4727(a): Please refer supra to my comments re sections 4150 and
4151. Same comments re 4727(a)

Section 4727(c): First sentence in fine. The California Act should also
have a presumption that the P has capacity to execute a DPAHC. ' The statutory
presumption should work both ways, i.e., to make a DPAHC and io revoke a
DPAHC. '

Section 4727(d): I favor the U.H.C.D. Act provision which is the same as the effect of
a codicil upon an earlier will:

vAn advance health-care directive that conflicts with an earlier advance health-care
directive revokes the earlier directive to the extent of the conflict."
[Section 3(e) '

Section 4727(e): See my comment supra re Section 4154{(¢). Same comment re 4727(e).

18
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Section 4727(); Delete "criminal prosecution or”. Place all criminal provisions in Penal
Code -- not in Civil Code.

Section 4750. Needs to be restructured and shortened.

First, I favor deleting "criminal prosecution” from "(a)" and "(c)"; and placing that
criminal defense in the Penal Code.

Second, consider restructuring "(a)” along these lines from the U.H.C.D. Act:

"SECTION 9. IMMUNITIES.

{a) A health-care provider or institution acting in good faith and in
accordance with generally accepted health-care standards applicable to the health-
care provider or institution is not subject to civil or criminal liability or to
discipline for unprofessional conduct for:

(1) complying with a health-care decision of a person apparently
having authority to make a health-care decision for a patient, including a decision
to withhold or withdraw health care,

(2) declining to comply with a health-care decision of a person
based on a belief that the person then lacked authority; or

(3) complying with an advance health-care directive and assuming
that the directive was valid when made and has not been revoked or terminated.

(b) An individual acting as agent or surrogate under this [Act] is not
subject to civil or criminal liability or to discipline for unprofessional conduct for
health-care decisions made in good faith."

Section 4751: Typo: "4700" should, I believe, be 4701. For clarification, and easier
reading, I would rephrase "convincing evidence” in the positive -- not the negative. Thus:
"convincing evidence" means any information -- principal is the individual ..."

Section 4771: For clarification insert "durable" before "power" in third line.
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My comments again are tautologous -- simply because your recommendation is the same.

4771, par. 1: I would revise the definition of "health care decision” as I suggested in
my above comments re section 4612.

4771, par 2;: For clarification insert "durable” before "power” in third line.

4771, par 2: The last sentence contains C.L.R.C. s preference for an immediate durable
power. My preference, and the preference of the N.C.C.U.S.L."s new, modern U.H.C.D. Act
is to give statutory preference to the springing DPAHC. See above comments re section 4401.

You don’t even mention in your comment that the principal can convert the form to a
springing power if he wishes. A very grievous omission from your commen!

4771, par 3: These eight words exemplify the ambiguity in the form:
... if I had the capacity to do so ..."

Please explain to me how you reconcile those words with the last sentence of
paragraph 2:

"This power of attorney shall not be affected by my subsequent incapacity”
Those two sentences are squarely inconsistent:

1. The sentence in paragraph 1 is the language of an immediate power!
2. The language in paragraph 3 is l:;ﬁguage of a springing power!

For clarity, and adopting your preference (which is not my preference) you should end
the first sentence of paragraph 3 after the word "myself™.

4771, Witnesses: Please refer supra for my comments on witnesses. See comments re
sections 4121(c) and 4122.
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4771, Acceptance: Please consider placing an acceptance clause immediately following
the principal’s signature. Something like this:

" Accepted

(Date)

Agent

You don’t even comment that without an acceptance, the instrument may be useless. See my
comment under Section 4230. The C.L.R.C. can anticipate receiving nationwide criticism if it
fails to deal with this very glaring omission.

Section 4773(a): There ain’t no "paragraph (3) of subdivision (a) of Section 4700"!

Section 4773(a)(3): See my adverse comments on witnesses in Sections 4121(c) and
4122,

Section 4773(b): There ain’t no "subdivision (f) of Section 4700"!

Section 4774(2)(2): Substitute "substantial” for "exact”. Very foolish, and a trap, to
require “exact wording" of any staturory form! Especially so in your form due to the internal
inconsistency in the form itself! See my above comments re 4771!

Section 4774(c): "Exact wording” is o.k. here because this section contemplates a
printed form available at a legal forms store.

Section 4778: 1 wholly oppose the concept of 4778. The P not the Court should always
be the primary person appointing an alternate AF. That alternate AF, so appointed by the P
should always have the power to act as AF unless for some reason his authority is terminated
by the court under Part 5.

Ex: The AF violates his fiduciary duties, e. g improperly has the P sterilized. AF's
authority is revoked by Court under 4941(d)(1). In DPAHC, P appointed his minister
of long standing as the alternate AF.
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In that example, the minister automatically, without any Court involvement becomes the
sole AF! Tt is preposterous to have the Court "second guessing” or vetoing the P’s selection of
his alrernate agent.

Section 4779; Revise second sentence which is wholly inconsistent with the first

sentence. How can you possibly say that any other form for a DPAHC may be used (in first
sentence); and in second sentence require that the other DPAHC form comply with Chapter 1?

Part 5 Judicial Proceedings

Judicial 4941: The title is not consistent with the section. I suggest you delete "except
as provided in Section 4942" and substitute:

"With respect to powers of attorney other than durable powers of attorney for health care

Section 4942(b): Substitute " Attorney-in-fact" for "court”. ‘And insert "to the Attorney-
in-fact" after word "unclear”

Section 4942(d)(1): Insert "known to the attorﬂey-in—fact" after first usage of term
»principal” in third line. And, insert "to the Attorney-in-fact" after word "unclear”

Conforming Revisions and Repeals.
Civ. Code 2355: I have long, and strongly, opposed C. Code 2355 "(c)", "(d)" and
"(e)". The death, renunciation and/or incapacity of the agent should never terminate the entire

agency. Those events should only terminate the authority of the dead agems, or the renouncing
agent or the incapacitated agent.

Consider revamping Civ. Code 2355 along these lines:

*Civ. Code § 2355 (amended). Means of termination of agency and Authority of
Agent

SEC. . Section 2355 of the Civil Code is amended to read:
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2355. An agency is terminated, as to every person having notice thereof, by any of the
following:

(a) The expiration of its term.
(b) The extinction of its subject.

The authority of an agent is terminated by any of the following:

(i) the death of the agent.
(i) The agent’s renunciation of the agency.
(iiiy = The incapacity of the agent to act as such.”

The Durable power, as an agency, is not affected by (i), (ii) or (iii); the successor Agent
assumes the office and continues the DPAHC.

A very glaring substantive omission from C.L.R.C.’s bealth-care decision-making
sections is the statutory surrogate. Please consider "Section 5. Decisions By Surrogate” of
U.H.C.D. Act, not reproduced here due to its length. That provision will be a prototype for
all legislatures hereafter considering health-care decision-making. C.L.R.C. should do likewise.

Best wishes,
.5,
,££Lh4,¢57&;l,.,c 1&.4,
Harley J. Spitler
HIS:wp -
cc: Michael V. Vollmer
Robert Foster

Valerie J. Memitt
Thomas J. Stikker

20662148
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REPLY TO:

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Attention: Mr. Stan Ulrich (714) 852-0833

Re: Tentative Recommendation on Comprehensive Power of
Attorney Law of September 1993 (Your Study No. L-3044)

Dear Commissioners:

This letter, written on behalf of the Executive Committee of the
Zstate Planning, Trust and Probate Law Section of The State Bar of
California, comments on your Tentative Recommendation for Comprehen-
sive Power of Attorney Law dated September, 1993.

1. Proposed New Section 4035: Cefinition of Capacity. We

believe the issue of the capacity of a principal is a core feature
of the subject matter of powers of attorney. This issue arises in
several contexts. First, it comes up when determining whether or not
the principal has the ability ({"capacity") to execute a power of
attorney (whether for property or health care matters). Second, if
the power of attorney is a non-durable power, the principal’s lack
of capacity terminates the agent’'s authority to act under the
instrument. Similarly, many durable powers of attorney are drafted
as "springing powers," designed tc become effective only when the
principal lacks the capacity to deal with his or her affairs.

Accordingly, we believe that a good, working definition of
"capacity" should be included in the definiticonal provisions of

Division 4.5, Part 1, Chapter 1 (new section 4035, perhaps). We
suggest the following definition:

"Capacity" means an individual’s ability to understand the
significant risks, benefits and alternatives of a proposed
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act or decision, and to make and communicate a choice or
decision.

This definition can be used in all of the contexts in which capacity
arises in the area of durable powers of attorney. Adopting this
definitional approach will require conforming changes throughout the
proposed legislation (for example, by deleting the phrase "to
contract" in Sections 4022{a) and 4120 which set forth who may
execute a power of attornmey, and using the phrase "lacks capacity"
instead of "incapacity" throughout the statute).

In the Commission comment to this proposed new section, we
believe it is appropriate to recognize that the term "understand" may
have a more limited, technical meaning in the field of cognitive
psychology and that the use of this term in the statute is meant to
encompass a severe mood disorder or psychotic disorder which prevents
a person from being able to understand risks, benefits and alterna-
tives within the meaning of this section.

2. Section 4101: Priority of Provigions of Power of Attorney.
It is critical that it be understood that there are two areas of
statutory exclusion from the terms of the power of attorney: (i)
those sections expressly providing that the power of attorney cannot
limit their application; and (ii} the list of matters specified in
subsection (b). Accordingly, we recommend adding in the first clause
of subsection {(b) the word "either" after "application of”.

3. Section 4120: Who May Execute a Power of Attorney. This
section is duplicative of section 4022({a) and should be deleted. If
the Commission decides to retain this section, then we believe the
section should state that gonly a natural person {rather than a
corporation or partnership, for example) may execute a power of
attorney governed by this division.

4. Section 4122: Requirements for Witnesses. To facilitate
the execution of powers of attorney and avoid invalidating documents,
we believe that there should be no restrictions on who can witness
the power of attorney, except as provided in section 4701 dealing
with durable powers of attorney for health care. Thus, we would
delete subsections (d) and (e). If the Commission decides to retain
these witness restrictions, we believe that the approach of excluding
only individuals who would take the estate under the principal’s will
or by operation of law is underinclusive and does not cover the
myriad of non-probate transfers that would result in the witness
receiving substantial assets (including transfers under a revocable
trust, life insurance contract, pay-on-death account, retirement plan
beneficiary designation and the like). As an alternative in this
regard, we suggest that the Commission consider language that
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excludes a person having any financial interest or expectancy by
reason of the death of the principal.

5. Sections 4130 and 4727: Inceonsistent Authority. We favor
deleting subsection 4727(d) in its entirety. This change 1is
consistent with the general rule in section 4130 and in the
construction of wills and codicils and other instruments which modify
existing documents. It also comports with the approach adopted by
the National Conference of Commissioners on Uniform State Laws in its
Uniform Health-Care Decisions Act.

If the Commission does not delete subsection 4727(d), we believe
that the clause, "Except as provided in section 4727 (d) for durable
powers of attorney for health care," should be added at the beginning
of subsection (a).

6. Section 4151: Manner of Revocation of Power of Attorney.
We believe the comment should include the following affirmative
statement: "This section provides for revocation of the power of

attorney in its entirety, as distinct from revocation or termination
of the authority of the attorney-in-fact pursuant to sections 4152
and 4153. This section recognizes that a power of attorney may, for
example, contain expressions of wishes or nominations of conservators
or successors; these provisions may exist independent from the
provisions granting authority to the designated attorney-in-fact.
Revocation under this section revokes all provisions stated in the
instrument, rather than modifying or terminating the authority of the
individual attorney-in-fact.”

7. gections 4152 and 4153: Revocation and Termination. We
suggest reversing the order of these sections because 4152 is a
gubset of the alternatives for termination set forth in 4153.

8. Section 4154: Effect of Dissolution or Annulment. We
would broaden this section to include legal separation and suggest
that subsection {(a) be re-written as follows:

vp decree of annulment, divorce, dissolution of marriage,
or legal separation revokes a prior designation of the
spouse as attorney-in-fact unless otherwise specified in
the decree or in the power of attorney."

The provision allowing the court to order otherwise for good cause
would allow the spouse to continue acting as attorney-in-fact under
circumstances where there was no loss of love or confidence between
the spouses but a dissclution was desirable for other reasons.

We strongly favor deleting subparagraph (b) of this section in
its entirety. Once a married couple has gone throughrthe trauma of
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having a decree entered which results in the revocation of the
spouse’s authority to act under a power of attorney, there should be
no automatic revival of that authority upon remarriage of the
parties. I1f the principal wishes to redesignate the spouse as
attorney-in-fact after remarriage, a new document should be executed.
We believe this position is consistent with public expectations (even
though revival by remarriage is recognized in the law of wills).

9. Section 4202: Multiple Attorneys-in-Fact. We would add
in subsection (b) the word "only" to make it clear that authority

granted to two or more attorneys-in-fact can only be exercised by
their unanimous action. We also would delete the word "other" in the
first clause of subsection (d}) before the phrase "temporary
incapacity.™

10. Section 4203: Successor Attorneys-in-Fact. Subsection (¢}
makes a successor attorney-in-fact liable for "improperly" allowing
the predecessor attorney-in-fact’s breach of fiduciary duty to
continue. This concept is troubling in light of the philosophical
decision to impose no independent duty to act on an attorney-in-fact.
Accordingly, we would delete the last clause of subsection {c).

11. Section 4206: Relation of Attorney-In-Fact to Court-
Appointed Fiduciary. In subsection {a), we would delete the words
"following execution of a durable power of attorney" as a superflu-
ous clause. We also would delete the words "as well as to the
principal" in subsection (a) because they invite confusion and
conflict as to controlling authority. Finally, we would delete the
entire second sentence of subsection (a) because 1t unreasonably
gives non-California fiduciaries more power than is granted to
California fiduciaries and creates substantial confusion with
subsection (b).

12. Section 4230: When Duties Commence. We recommend adding
a new subsection (d) to state that the other duties provided in
Article 2 apply only when the attorney-in-fact is acting or has a
duty to act under the power of attorney. The other duty sections in
Article 2 {such as sections 4232 and 4234) may be read to impose
affirmative duties on an attorney-in-fact who is not cbligated to act
for the principal.

13. Section 4232: Duty of Loyalty. This section must be
reconsidered. The duty to avoid conflicts of interest must be
couched in terms of reasonable exceptions (such as when trusted
family members or partners have an interest in the same transaction
as the principal). In addition, the principal should be permitted
to vary or limit the provisions of this section in the power of
attorney.
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We suggest that this section be re-drafted as follows:

"(a) An attorney-in-fact has a duty to act in the
interest of the principal and to avoid conflicts of
interest.

(b] Notwithstanding subdivision (a), an attorney-in-
fact who acts for the principal shall not be liable or
limited in so acting solely because the attorney-in-fact
also benefits from the act, has individual or conflicting
interests in relation to the property, care or affairs of
the principal, or acts in an inconsistent manner regarding
the respective interests of the principal and the attorney-
in-fact.™

14. Section 4233: Duty to Keep Principal’s Property Separate
and Tdentified. We believe this section should be subject to
Timitation in the power of attorney. A principal should be allowed
to permit the attorney-in-fact to commingle assets if he or she
desires that for some reasom.

15. Section 4234: Duty to Keep Principal Informed and Follow
Instructions. In subsection (a), the duty should be expressed in
rerms of keeping the principal informed as to the actions of the
attorney-in-fact under the power of attorney, not as a nebulous duty
to "keep in regular contact" or "“communicate". In addition, we
believe the principal should be allowed to limit the application of
subsection {(b) in the power of attorney.

16. Section 4235: Consultatign. To compel the disclosgure of
information neceasary for the attorney-in-fact to act, we would add
a provision in section 4941 specifically authorizing a court petition
to compel disclosure by the principal’s spouse, physician, attorney,
accountant, etc. of the necessary-information referred to in section
4235. We also favor the addition of a subsection (b) affirmatively
stating that disclosure of privileged information to the attorney-in-
fact under subsection {a) does not constitute a waiver of any
privilege. '

17. Section 4236: Duty to Keep Recordg and Account. The
section is disturbing in its implication that the boocks and records
of the attorney-in-fact do not belong to the principal, and that the
principal must pay the cost of copying the books and records if he
or she wants access to them. The books and records kept by the
attorney-in-fact should belong to the principal or his or her legal
representatives, but the attorney-in-fact should be allowed to make
and keep copies at the principal’s expense.

29




California Law Revision Commission
November 29, 19593
Page 6

18. Section 4264: Powers that Must Be Specifically Enumerated.
Subsection {b) should be revised to read as follows: "Fund with the
principal’s property a trust not created by the principal or a person
authorized to create a trust on behalf of the principal." This
change will provide certainty that the agent has the authority not
only to create a trust for the principal if specifically authorized,
but also to fund it. It will also allow the attorney-in-fact to fund
a trust created by the principal’s conservator under the substituted
judgment provisions of the Probate Code.

19. Section 4701: Witness Regquirements for Health Care Powers.

We believe that the execution formalities for both health care and
property powers of attorney should be the same, with one exception
{discussed below). In particular, we do not believe that there
should be special restrictions on who can act as a witness for a
health care power. (This was the approach adopted by the National
Conference of Commissioners on Uniform State Laws in its Uniform
Health-Care Decisions Act.} Accordingly, we would delete subpara-
graph (a) of Section 4701 in its entirety. We would make conforming
changes to subparagraph (b) of the section, and alsoc delete any
statement under penalty of perjury that the principal appears to be
of sound mind and under no duress, fraud or undue influence. With
respect to patients in a skilled nursing facility, we would retain
the requirement that an ombudsman be one of the witnesses if the
document is witnessed {(as opposed to acknowledged before a notary
public). We believe this additional execution formality is
appropriate in this context to avoid the possible abuses inherent in
this situation.

20. Section4722: Limitations onAttorney-in-Fact’s Authority.
We favor deleting the prohibitions against an agent consenting to the
matters set forth in this section. The constitutional liberty
interest recognized by the U.S. Supreme Court in Cruzan v. Migsouri,
497 U.S. 261 {1990) and by the California Supreme Court in its
decision in In re Valerie N., 40 Cal.3d 143, must be carefully
analyzed if these prohibiticns remain. (We believe that a correct
reading of these cases may make unconstituticnal the state’s attempts
to prohibit a principal from granting authority to an agent to make
these decisions.) We believe the better approach would be to allow
the agent to consent to these items if and only if they are
specifically authorized in the durable power of attorney for health
care. The agent may be prohibited from consenting to these matters
if they are not specifically authorized in the governing instrument.

51. Section 4720: Attorney-in-Fact’s Authority to Make Health
Care Decisions. This section precludes an attorney-in-fact from
acting under a durable power of attorney for health care if the

principal is able to give informed consent with respect to a health
care decision. The National Conference of Commissioners on Uniform

30




ralifornia Law Revision Commission
November 29, 1393
Page 7

State Laws, in its Uniform Health-Care Decisions Act, does not impose
such a restriction, and allows an agent to act for a principal
whenever the durable power of attorney so provides. We recognize
that there may be certain situations in which the principal has the
capacity to give informed consent to medical treatment, but for some
reason wishes to allow the agent to act on his or her behalf (when,
for example, the principal does not wish to hear all the informed
consent information required to be conveyed in order to make a
decision). We do not believe that there is any public policy reason
to forbid such a principal from granting health-care decision making
authority to an agent under such circumstances.

Accordingly, we would propose that this section be modified to
permit an agent to make medical decisions for a principal who
continues to have the capacity to give informed consent if and only
(i} the principal advises the health care provider that the
designated agent is to make the decision; (ii) the principal is
advised of the agent’s ultimate decision and does not object; and
{iii) the agent is given all relevant information to make the
decision. Such a modification to the statute will allow an
individual to delegate the health-care decision making responsibility
to an agent, but remain in the loop so that there is no abuse of the
process.

22. Section 4904: Jury Trial. The Commission has received
comments favoring the right to a jury trial in judicial proceedings
concerning powers of attorney. We strongly support the approach
taken by the Commission in denying the right to a jury trial for
powers of attorney, following the rule articulated in the decedent’s
estate and conservatorship areas. Controversies invelving an
attorney-in-fact acting on behalf of a living principal should be
resolved as quickly and as expeditiously as possible. Granting a
right to a jury trial in this area will result in extensive delay in
getting the matter resolved and will be much more expensive for all
interested parties. Moreover, there is no discernible reason to
treat a dispute involving a durable power of attorney any differently
from a dispute involving other fiduciary relationships. If a judge
sitting without a jury can adjudicate cases involving conservators,
guardians and personal representatives, he or she can most certainly
adjudicate cases involving attorneys-in-fact.

23. Section 4940; Petitiopers. We would add to the class of
persons entitled to bring a petition under this part the duly
appointed and acting personal representative of the estate of the
deceased principal or a successor in interest to the principal.
Although the personal representative and successors in interest
probably fall within the class of “any other interested person," we
believe it is advisable to specifically state that the personal
representative and successors in interest have this right. This will
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allow a personal representative to, for example, file a petition to
compel reports and accounts of the attorney-in-fact and pass on the
acts of the attorney-in-fact while the principal was living. This
addition also will make it clear that petitions can be filed after
the principal’s death.

24. Section 4941; Petitions as to Powers of Attorney. This
section should be divided into two sections, ome dealing with
internal matters between the principal and the attorney-in-fact, and
the other dealing with third party interests. The notice provisions
then should be coordinated with these two sections. This approach
will allow clarity as to the notice requirements without the
burdensome and ambiguous requirement for routine orders fixing notice
whenever third parties are involved. Splitting sections will assist
in the definition of who is entitled to notice and what kind of
notice should be given.

The substance of subsection (f} is a recent statutory addition
to exigting Civil Code section 2412. There should be distinct and
clear notice provisions for this subsection.

25. Sectiop 4945; Notice of Hearing. Current subsection (¢}
should be deleted as duplicative of section 1202. New subsections
should be added to include any conservator of the principal and any
third party whose interest would be directly affected by the petition
and coordinated with the changes in section 4341.

We plan to be available at Commission meetings to answer any
questions you may have with respect to the foregoing comments. Thank
you for your consideration of these matters.

Sincerely,

S NAG RN

!
7 |
B

- ~Michagl V. Vollmér ¥ A
Chair
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COMPREHENSIVE POWER OF ATTORNEY LAW

BACKGROUND

The statutes governing powers of attorney are in need of reorganization and
revision.! Since 1979, several bills have been enacted recognizing general durable
powers of attorney and durable powers of attorney for health care, providing
statutory forms, specifying a procedure for enforcement of the duties of attorneys-
in-fact, and making a number of other changes in the law.2 From the beginning of

1. Power of attorney statutes consist of the following: Civ. Code §§ 2400-2407 {Uniform Durable Power
of Attorney Act), 2410-2423 {court enforcement of duties of attorney-in-fact), 2430-2444 {durable power of
attorney for health care), 2450 (statatory short form power of attorney), 2475-2499.5 (Uniform Statutory
Form Power of Attorney Act), 2500-2508 (statutory form durable power of attorney for health care), 2510-
2513 (miscellaneous provisions relating to powers of attorney}. See also Civ. Code §§ 2019-2022, 2295-
2357 (general rules relating to agency); Prob. Code § 3720 (federal absentee’s power of attorney).

2. Almost all of the legislation in this area was enacted on recommendation of the Law Revision
Commission:

Recommendation Relating to Uniform Durable Power of Attorney Act, 15 Cal, L. Revision Comm’n
Reports 351 (1980) (enacted as 1981 Cal. Stat. ch. 511). For legislative history, see 16 Cal. L.
Revision Comm’n Reports 25 (1982); Report of Senate Committee on Judiciary on Assembly Bill 329,
16 Cal. L. Revision Comm’n Reports 43 {1982).

Recommendation Relating to Durable Power of Attorney for Health Care Decisions, 17 Cal, L.,
Revision Comm’n Reports 101 (1984) (enacted as 1983 Cal. Stat. ch. 1204). For legislative history,
see 17 Cal, L. Revision Comm’n Reports 822 (1984); Report of Assembly Committee on Judiciary on
Senate Bill 762, 17 Cal. L. Revision Comin’n Reports 889 (1984).

Recommendation Relating to Statutory Forms for Durable Powers of Atiorney, 17 Cal. L. Revision
Comm’n Reports 701 {1984) (enacted as 1984 Cal. Stat. chs. 312 & 602)}. For legislative history, see
18 Cal. L. Revision Comm’n Reports 18 (1986); Report of Assembly Committee on Judiciary on
Senate Bill 1363, 18 Cal. L. Revision Comm’n Reports 45 (1986).

Recommendation Relating to Durable Powers of Attorney, 18 Cal. L. Revision Comm’n Reports 305
{1986) {(enacted as 1985 Cal. Stat. ch. 403). For legislative history, see 18 Cal. L. Revision Comm’n
Reports 216 (1986); Communication from California Law Revision Commission Concerning Senate
Bill 1270, 18 Cal. L. Revision Comm’n Reports 379 (1986).

Recommendation Relating to Springing Powers of Attorney, 20 Cal. L. Revision Comm’n Reports 405
{1990) (enacted as part of 1990 Cal. Stat. ch. 986). For legislative history, see 20 Cal. L. Revision
Comm’n Reports 2220 (1990).

Recommendation Relating to Uniform Statutory Form Power of Attorney Act, 20 Cal. L. Revision
Comm’n Reports 415 (1990) (enacted as part of 1990 Cal. Stat. ch. 986). For legislative history, see
20 Cal. L. Revision Comm’n Reports 2220 (1990); Report of the California Law Revision
Commission on Chapter 986 of the Statutes of 1990 (Senate Bill 1777), 20 Cal. L. Revision Comm’n
Reports 2291 {1990}.

Recommendation Relating to Elimination of Seven-Year Limit for Durable Power of Attarney for
Health Care, 20 Cal. L. Revision Comm’n Reports 2605 (1990) (enacted as 1991 Cal. Stat. ch. 896).
For legislative history, see 21 Cal. L. Revision Comm’n Reports 22 (1991).

The initial authorization in 1979 for a durable power provided only for a power lasting for one year after
the principal’s disability. See 1979 Cal. Stat. ch. 234 (enacting Civ. Code § 23071, repealed by 1981 Cal.
Stat. ch. 511, § 1). Civil Code Section 2307.1 was superseded by enactment of the California version of the
Uniform Durable Power of Attorney Act (1979) in 1981, See Recommendation Relating to Uniform
Durable Power of Attorney Act, 15 Cal. L. Revision Comm’n Reports 351, 359-60 (1980).
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these reforms, the power of attorney statutes have been added to the part of the
Civil Code relating to agency. A shortage of space and available section numbers
in this part of the Civil Code, in league with the piecemeal nature of the revisions
over the past 12 years, has resulted in a disorganized set of statutes. In some cases
it is difficult to determine whether a particular provision applies to all powers of
attorney, to durable powers generally, or only to health care powers. The degree to
which the different varieties of powers of attorney are subject to the general
agency rules is unclear. In addition, the general agency statutes are obscure and
incomplete.? They provide little practical guidance to individuals attempting to
resolve issues that may arise in connection with powers of attorney relating to their
private affairs.4

Durable powers of attorney are an increasingly important tool in ordering private
affaris, resulting in special legislative attention in several other jurisdictions, as in
California® A few states have enacted new comprehensive statutes that the
Commission considered in the preparation of this proposed law. Of particular
interest are the new statutes in Illinois (1987), Minnesota (1984), Missouri (1989),
and Nebraska (1988).6

3. See Civ. Code §§ 2019-2022, 2295-2357. Of the 51 agency sections appearing in the Civil Code of
1872, only four have been revised in 120 years. Drawn from the Field Civil Code proposed in New York
(but never enacted), the 1872 Code was prepared by revisers who “felt themselves under ‘lash and spur’” to
prepare a bill before the 1872 legislative session and who reported that they felt “embarrassment” in this
revision. Revision Commission, Final Note, [Proposed] Revised Laws of the State of California in Four
Codes: Civil Code 609 (1871). The Civil Code of 1872 was the subject of an unrelenting attack by
Professor Pomeroy who argued in 1884 that the Revision Commission had created a great source of doubt,
uncertainty, and error by the “constant, but wholly unnecessary practice, of abandoning well-known legal
terms and phrases ... and of adopting instead thereof an unknown and hitherto unused language and
terminology.” Quoted in Van Alstyne, The California Civil Code, in 6 West’s Ann, Cal. Codes: Civil Code
1, 30 (1954). Pomeroy concluded that there was “hardly a definition, or a statement of doctrine in the whole
work, the full meaning, force and effect of which can be apprehended or understood without a previous
accurate knowledge of the common law doctrines and rules on the same subject matter.” 7.

4. Many of the general agency statutes are concerned with ratification and ostensible authority, matters
that are either irrelevant or handled differently in the power of attorney statutes. The general agency statutes
overlap and seem at cross-purposes in some instances, such as Civil Code Sections 2019 (agent cannot
exceed authority), 2315 (agent has authority conferred), 2319 (agent’s necessary authority), 2320 (agent’s
power to disobey), and 2322 (limits on general authority). The language of many of these rules is so general
and abstract as to provide almost no guidance at all. See Civ. Code 3§ 2298-2300, 2315-2320,

5. Twenty-seven jurisdictions have adopted the Uniform Durable Power of Attorney Act in whole or
substantial part. See 8A Unif. L. Ann. at 82 (West Supp. 1990). Forty-seven states have adopted either the
free-standing Uniform Durable Power of Attorney Act or version provided in the Uniform Probate Code.
See tables in Nat’] Conf, Comm. Unif, State Laws, 1993-94 Reference Book. Durable powers of attorney in
some form are available in all fifty states and the District of Columbia. See generally Collin, Lombard,
Moses, & Spitler, Drafting the Durable Power of Attorney: A Systems Approach 14 (2d ed. 1987).

A different approach has been taken in Illinois and Oregon where all powers of attorney are durable. See
Il Ann. Stat. ch. 110§ 802-5 (Smith-Hurd Supp. 1990); Or. Rev. Stat. Ann. § 127.005(1) (Supp. 1990), as
amended 1993 Or. Laws ch. 767, § 25. For an overview of legislation nationally, see Collin, Planning and
Drafting Durable Powers of Attorney, 15 Prob. Notes 27 {Am. C. Prob. Couns. 1989); Vignery, Legislative
Trends in Nonjudicial Surrogate Health Care Decision Making, 23 Clearinghouse Rev. 422 (1989).

6. See 11, Ann. Stat. ch. 110 ] 802-1 to 802-11 (Smith-Hurd Supp. 1990); Minn. Stat. Ann. §§ 523.01-
523.25 (West Supp. 1993); Mo. Ann. Stat. §§ 404.700-404.735 (Vernon 1992); Neb. Rev. Stat. §§ 49-1501
o 49-1561 (1988); see also Burns, New Power of Attorney Statute, 41 Bench & Bar of Minn., Dec. 1984, at

i,
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OVERVIEW OF PROPOSED LAW

Location of Proposed Law

The proposed comprehensive Power of Attorney Law restructures the power of
attorney statutes and relocates them as a new Division 4.5 in the Probate Code,
commencing at Section 4000. 7 Relocating the power of attorney statutes in the
Probate Code reinforces the estate planning nature of the durable power of
attorney, and assists in distinguishing them from powers of attorney used in
business transactions. A durable power of attorney may serve as an alternative to a
conservatorship, hence placing the new statutes following the guardianship-
conservatorship law is appropriate. Under existing law, the power of attorney
statutes are already related to probate law inasmuch as the judicial review
provisions apply Probate Code procedures.®

Relation to General Agency Law

Under this proposal, the power of attorney statutes are not completely severed
from the general agency rules. Useful rules from the general agency provisions
have been worked into the fabric of the proposed law, in the interest of providing a
relatively complete statute.® However, powers of attorney are a type of agency and
would remain subject to the general law of agency, except to the extent that the
Power of Attorney Law provides its own rules. The general rules concerning
agency in the Civil Code remain largely untouched, with only a few conforming
revisions required to remove material relevant exclusively to powers of attorney.10

Scope of Revision

The great majority of changes that would be made by the proposed law concern
the law relating to powers of attorney for property — i.e., powers other than
durable powers of attorney for health care — because these statutes are incomplete

 9; Eickhoff, New Durable Power Law and Custodial Trust Act Amendments, 45 J. Mo. B. 329 (1989),

Missouri Bar Ass’n, Missouri Probate and Trust Update — 1989, at 123-70; Zartman, Illincis Power of
Attorney Act, 13 S.11IL UL.J. 1 (1988).

7. Relocation to the Probate Code would continue a process that began in 1931 when the Probate Code
was first created, mainly from pieces of the Civil Code. See Turrentine, Introduction fo the California
Probate Code, 52 West’s Amnotated California Codes: Probate Code 1, 27-30 (1954). This process has
continued in recent years. Enactment of the Trust Law in 1986 removed several parts of the Civil Code to
the Probate Code. See 1986 Cal. Stat. ch. 820; Selected 1986 Trust and Probate Legisiation, 18 Cal. L.
Revision Comm’'n Reports 1201 (1986). Most recently, the power of appointment statute was relocated
from the Civil Code to the Probate Code. See 1992 Cal. Stat. ch. 30; Relocation of Powers of Appointment
Statute, 21 Cal. L. Revision Comm’n Reports 91 (1991). Many other pieces of the Civil Code have been
removed in the process of spawning other codes, such as the Commercial Code, Corporations Code, Family
Code, Financial Code, Insurance Code, Labor Code, and Water Code.

8. See Civ. Code §§ 2413, 2417(e).

9. See, e.g., proposed Prob. Code §§ 4120 (continuing Civ. Code § 2296 requirement that principal have
capacity to contract), 4153 (drawn from termination rules in Civ. Code §§ 2355-2356), 4205 (consistent
with delegation rules in Civ. Code § 2349), infra.

10. See proposed amendments to Civ. Code §§ 2355-2357, infra.
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and disorganized.!! Much of the proposed legislation is directed toward supplying
more detailed rules and filling gaps in existing coverage, rather than making any
major substantive revisions.

The scope of the proposed law is broad, but not unlimited. It applies to durable
powers of attorney (including durable powers of attorney for heaith care), statutory
form powers of attorney, and any other power of attorney that incorporates or
refers to the Power of Attorney Law. A power of attorney is defined as a written
agency agreement executed by a natural person that grants powers to an attorney-
in-fact, and a durable power is one that survives the incapacity of the principal.
The effect of these provisions is to avoid unintentional application of the Power of
Attorney Law to powers of attorney executed in business affairs.

The proposed iaw also generalizes certain rules to apply to all powers of attorney
covered by the statute, whether for property, health care, or personal care. Rules
concerning execution, termination, revocation of authority, and the like would
apply to all powers covered by the statute, thereby achieving a greater consistency
in the law. The statutes relating to durable powers of attorney for health care!2 and
powers under the Uniform Statutory Form Power of Attorney Act!? would remain
largely self-contained, with only minor technical changes to conform to the
restructured statute.

GENERAL RULES

Default Rules Subject to Limitations in Power of Attorney

The proposed law makes clear that many statutory rules are default rules subject
to limitations in the power of attorney. Thus, where the statute does not provide
otherwise, the principal may limit or nollify a default rule by a specific provision
in the instrument or by providing an inconsistent provision. For example, the
principal may impose greater or lesser duties on the attorney-in-fact, may provide
special rules concerning modification or termination of the power of attorney or
the authority of the attorney-in-fact, or may determine the rate of compensation of
the attorney-in-fact or provide for no compensation. On the other hand, the
proposed law does not permit certain rules to be limited by the principal. Thus, the
power of attorney cannot waive statutory qualifications for the attorney-in-fact or
witnesses, alter operative date rules or required contents of forms or warnings, or
change the rules protecting third persons from liability.

11. “Power of attorney for property” is used in this discussion to refer to all powers of attorney other
than durable powers of attorney for health care, even though the power may include personal care authority.

12. See Civ. Code §§ 2430-2445 (durable power of attorney for health care), 2500-2508 (statutory form
durable power of attorney for health care); see also Civ. Code §§ 2410-2423 (court enforcement of duties of
attorney-in-fact), 2511 (identity of principal).

13. Civ. Code §§ 2475-2499.5.
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Creation of Power of Attorney

The proposed law provides general rules governing creation of a power of
attorney. As under existing law, a power of attorney must be in writing and signed
by the principal or at the principal’s direction.!* There is no requirement that the
attorney-in-fact sign the instrument. The proposed law generalizes the requirement
that a power of attorney be dated, which applies under existing law only to the
durable power of attorney for health care and the statutory form power.!3 Including
the date of execution is essential to determining whether the principal had capacity
to execute the power and also aids in determining which is the later of two
conflicting powers of attorney.

In addition, the proposed law requires as a general rule that powers of attorney
be either acknowledged before a notary public or signed by two witnesses.16 This
requirement is drawn from the execution requirements applicable to non-form
durable powers of attorney for health care.1? The witnessing or acknowledgment
requirement is intended to provide a protective level of formality for durable
powers of attorney. Where witnesses are used, at least one witness must be a
person who would not take property from the principal by will or intestate
succession at the time the power of attorney is executed. This rule 1s generalized
from the durable power of attorney for health care.!® Acknowledgment before a
notary public is needed to facilitate recording a power of attorney in transactions
affecting real property.!®

Qualifications of Aftorney-in-Fact
Existing law imposes no particular qualifications on who may be an attorney-in-
fact under a power of attorney for property,? although special restrictions apply in

14. Civ. Code §§ 2400; Montgomery & Wright, in Durable Powers of Attorney for Property
Management, 1991 California Durable Power of Attorney Handbook § 2.47, at 56 (Cal. Cont. Ed. Bar).
There is no explicit general requirement in the statutes that a power of attorney be signed. The statutory
forms require the principal’s signature. See Civ. Code § 2475 (Uniform Statutory Form Power of Attorney);
see also Civ. Code § 2500 (statutory form durable power of attorney for health care).

15. See Civ. Code §§ 2475 (uniform statutory form), 2432(a)(2) (durable power of attorney for health
care), 2500, 2502 (statutory form durable power of attorney for health care), 2503 (printed form durable
power of attorney for health care).

16. Witnessing would not be an option under the Uniform Statutory Form Power of Attorney, in the
interest of consistency with the uniform form used in other states,

17. See Civ. Code §§ 2432(a)(3) (durable power of attorney for health care). The requirement that the
statutory form durable power of attorney for health care be signed by two witnesses, rather than notarized,
is retained in the proposed law. See Civ. Code §§ 2500, 2502 (statutory form durable power of attorney for
health care), 2503 (printed form durable power of attorney for health care).

18. See Civ. Code § 2432,
19. See Civ. Code §8§ 1213, 1216.

20. Civil Code Section 2400 provides that a durable power of attorney designates “‘another” as attorney-
in-fact for the principal. The general agency rules provide that “any person may be an agent.” Civ. Code §
2296,




hofa d 1 e

] O

o

18
11
12

14
15
6
17
(%
19
20
21
22
23
24
25
26
27

Staff Draft Recommendation « January 1994

the case of a durable power of attorney for health care.?! At a minimum, the
attorney-in-fact should be a person with the capacity to contract.22 The proposed
law provides that any person (including both natural persons and artificial
entities)?3 having the capacity to make a contract may be an attorney-in-fact. The
proposed law also makes clear that designation of an unqualified person as an
attorney-in-fact does not affect the immunities of third persons nor the duties owed
to the principal.

Duty to Act

The existing statutes are silent as to what obligation, if any, a person designated
as an attorney-in-fact has to accept the position or what obligation there is to
continue acting as attorney-in-fact. In the absence of an agreement, it appears
under general agency principles that an attorney-in-fact is free to act or not to act,
may refuse to act in future transactions after having acted in some matters, and can
resign at will.24 This is consistent with the idea that a power of attorney in a
private relationship typically is an accommodation between friends or relatives.
Many practitioners reportedly have the attorney-in-fact sign the power as a routine
matter “to establish the attorney-in-fact’s acceptance of the authority granted by
the principal and the concurrent responsibilities as an agent.”25 The Uniform
Statutory Form Power of Attorney provides that “by accepting or acting under the
appointment, the agent assumes the fiduciary and other legal responsibilities-of an
agent.”26

The situation is more formal with regard to trustees. Under the Trust Law, if a
trustee accepts the trust, the trustee becomes subject to all applicable duties to
administer the trust, cannot later refuse to act, and may resign only by following
the procedures prescribed in the statute or the trust instrument. A trustee accepts
by signing the trust instrument or knowingly exercising powers under the trust,
except in emergency situations.?” Once the trustee has accepted the trust, the

21. See Civ. Code §§ 2432(b)-(c), 2432.5, 2500 (] 1 of statutory form durable power of attorney for
health care).

22. Some commentators conclude that “a principal can appoint any mentally competent natural adult
person who has not been deprived of his or her civil rights and can also appoint institutions.” Montgomery
& Wright, in Durable Powers of Attorney for Property Management, 1991 California Durable Power of
Attorney Handbook § 2.46, at 55-56 (Cal. Cont. Ed. Bar).

23. See Prob. Code § 56 (“person” defined).

24, See generally 2 B. Witkin, Summary of California Law Agency and Employment §§ 36-37, at 49-51,
§ 62, at 68 (9th ed. 1987).

25. Montgomery & Wright, Durable Powers of Attorney for Property Management, in 1991 California
Durable Power of Attorney Handbook § 2.47, at 56 {Cal. Cont. Ed. Bar).

26. Civ. Code § 2475, The full implication of this statement is unknown. This language from the
Uniform Statutory Form Power of Attorney Act was inadvertently stricken from the statute in the course of
making a conforming revision in the form of the notary’s certification. See 1993 Cal. Stat. ch. 141, § 2 [AB
346]. This language is restored in the proposed law.

27. Prob. Code § 15600. Provision is also made for rejecting a trust or modification of a trust. See Prob.
Code § 15601.
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trustee has a duty to administer the trust that does not end until the trustee is
removed or allowed to resign.?8

The tendency of modern statutes is to relieve the attorney-in-fact under a power
of attorney from a duty to exercise the authority granted.?® The proposed law
adopts this approach, making clear that no duty to exercise the authority conferred
in the power of attorney arises merely from being designated as an attorney-in-
fact.30 This rule applies whether or not the principal has become incapacitated, is
missing, or is otherwise unable to act, unless the attorney-in-fact has agreed
expressly in writing to act for the principal in certain circumstances. The attorney-
in-fact’s agreement is enforceable regardless of whether there consideration is
given. In addition, the proposed law provides, contrary to the trust rule, that acting
for the principal in one or more transactions does not obligate the attorney-in-fact
to act for the principal in later transactions, but the attorney-in-fact has-a duty to
complete a transaction that has been commenced.

These rules are intended to facilitate use of powers of attorney.3! It is believed
that in the usual case, the principal wants someone to have the ability to act if
something needs to be done, but rarely would expect to impose a duty to acton a
family member or friend where the person chooses not to act. If a potential
attorney-in-fact believes that there is a legal duty to act, he or she may be reluctant
to accept the designation in the first instance. Under the proposed rule, the
attorney-in-fact may also merely wait until the situation arises and then determine
whether to act. The attorney-in-fact may refuse to act because of the personal
inconvenience at the time of becoming involved, or for any other reason and is not
required to justify a decision not to act. The attorney-in-fact may believe that there
are others in a better position to act for the principal or that the sitnation really
warrants appointment of a court supervised goardian or conservator. However,
once the attorney-in-fact undertakes to act under the power of attorney, the
transaction is governed by the fiduciary duties imposed in the law. But even where
the attorney-in-fact has agreed in writing to act for the principal, the proposed law
permits the attorney-in-fact to resign by giving notice to the principal (if the
principal is competent), when a successor attorney-in-fact agrees in writing to
serve in place of the resigning attorney-in-fact, or pursuant to a court order.

28. See Prob. Code §§ 15640-15645 (resignation and removal), 16000 (duty to administer trust),

29. For example, the [linois statute provides that the agent has no duty to exercise powers granted or to
assume control of or responsibility for the principal’s property, care, or affairs, regardless of the principal’s
physical or mental condition, Ill. Ann. Stat. ch. 110 §] 802-7 {Smith-Hurd Supp. 1990). See also Mo. Ann.
Stat. § 404.705{4) (Vernon 1990).

30. This provision is drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. §
404.705(4) (Vernon 1990}.

31. The following discussion draws on the Missouri Bar Association Comment to the new Missouri
section. See Missouri Bar Ass’n, Missouri Probate and Trust Update — 1989, at 123-70.
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Authority of Attorneys-in-Fact

The general agency statutes contain a number of statements concerning the
power and authority of attorneys-in-fact,>2 but these statements are expressed in
broad terms and in an artificial, legalistic language that is unlikely to be of much
assistance to an attorney-in-fact under a power of attorney. By way of contrast, the
Uniform Statutory Form Power of Attorney Act provides for grants of general
powers that are amplified in highly detailed statutory language.’3 But if a principal
sets out to draft his or her own power of attorney, the statute provides no real
guidance on the extent of the attorney-in-fact’s authority. An attorney-drafted
power of attorney should provide the necessary powers, but this will not always be
the case. By way of comparison, the settlor of a trust may rely on the general
powers provided in the Trust Law 34

The proposed law does not attempt to provide another statement of available
powers. Instead, it fleshes out the meaning of a grant of general authority or
limited authority to an attorney-in-fact. It also makes clear that an attorney-in-fact

granted limited authority has the authority incidental, necessary, or proper to carry

out the limited authority.?s The proposed law also authorizes the incorporation of
authority by reference to other provisions, such as the Uniform Statutory Form
Power of Attorney Act, the gunardianship-conservatorship law, or the Trust Law.
Some authority may be exercised by an attorney-in-fact only if the authority is
expressly granted in the power of attorney, such as the power to create, fund, or
revoke a trust, to make, revoke, or disclaim a gift, to change beneficiary
designations, or to nominate a conservator for the principal.3¢ There is also a set of
powers that can never be exercised by an attorney-in-fact under a power of
attorney: making, amending, or revoking a will, or consenting to certain health

32. See, e.g., Civ. Code §§ 2318 {agent has “actually such authority™ as provided by title on agency
unless “specifically deprived thereof” by the principal), 2307 (authority may be conferred by “a precedent
authorization or a subsequent ratification’™), 2315 (“agent has such authority as the principal, actually or
ostensibly, confers upon him’), 2316 (actual authority is that intentionally conferred on the agent or that the
principal “intentionally, or by want of ordinary care, allows the agent to believe himself to possess™), 2317
(ostensible authority is what the principal “intentionally or by want of ordinary care, causes or allows a
third person to believe the agent to possess™), 2319 (agent has authority to do “everything necessary or
proper and usual, in the ordinary course of business, for effecting the purpose of his agency™), 2320 (agent
has power to disobey instructions where ““clearly for the interest of his principal that he should do so, and
there is not time to communicate with the principal), 2321 (*“When an authority is given partly in general
and partly in specific terms, the general authority gives no higher powers than those specifically
mentioned.™), 2322 (general authority does not authorize the agent to act in his own name, unless it is in the
vsual course of business, to “define the scope of the agency.” or to violate basic fiduciary principles
concerning loyalty, conflict of interest, or commingling).

33. See Civ. Code §§ 2473 (statutory form), 2485-2499.5 (construction of powers).
34, Prob. Code §§ 16200-16249.
35. This is comparable to the general agency rule in Civil Code Section 2319(1}.

36, This provision is drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. §
404.710(6) (Verncn 1990, It is not clear whether an agent may nominate a conservator under existing law.
See Montgomery & Wright, Durable Powers of Attorney for Property Management, in 1991 California
Durable Power of Attorney Handbook § 2.66, at 70 (Cal. Cont. Ed. Bar).
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care procedures, such as convulsive treatment, psychosurgery, sterilization, and
abortion.37

Delegation of Attorney-in-Fact’s Authority

Existing law is unclear on the extent to which an attorney-in-fact may delegate
authority under a power of attorney for property. The power of attorney statutes
are silent on the matter, but the general agency statutes permit delegation (1} if the
act is “purely mechanical,” (2) if the act cannot be performed by the attorney-in-
fact but can be by the subagent, (3) if it is the “usage of the place” to delegate the
authority, or (4) if the delegation is authorized by the principal.3® Under these
general rules, a subagent is not responsible to the principal, nor is the original
attorney-in-fact responsible to third persons for the acts of a “lawfully appointed”
subagent.? The language of these sections seems more appropriate to business
agencies than to the type of power of attorney prepared by an individual to manage
private affairs. _ ' _

As the default rule, the proposed law permits delegation of mechanical acts or
acts the attorney-in-fact cannot lawfully perform. However, unlike the general
agency rule, the original attorney-in-fact remains responsible to the principal for
the exercise of the authority delegated.

General Duties of Attorneys-in-Fact

The power of attorney statutes do not provide any set of duties for the guidance
of attorneys-in-fact, even though an attorney-in-fact will normally be a
nonprofessional. The general agency statutes provide insufficient guidance. A few
duties are scattered amongst the general agency statutes, such as the obligations
not to exceed actual authority, to keep the principal informed, and not to commit
fraud on the principal 4 The agency statute also forbids violation of a number of
duties applicable to trustees.*! Agents’ duties have been fleshed out by
commentators and the courts by reference to the Restatement on Agency and the
duties of trustees.42 But these sources will not be of much assistance to a friend or
relative undertaking responsibilities under a durable power of attorney.

37. These limitations are generally consistent with the agency rule in Civil Code Section 2304 (actions
to which principal is bound to give personal attention) and the limitations on guardians and conservators
under Probate Code Sections 2356 (health care) and 2400 et seq. (estate matters).

38. Civ. Code § 2349.

39. Civ. Code §§ 2022, 2350, 2351; see also Civ. Code § 2400.5 (proxy given by agent to exercise stock
voting rights}.

40. Civ. Code §§ 2019, 2020, 2306.

41. See Civ. Code § 2322(c), fofbidding violation of duties of trustee under Prob. Code §§ 16002 {(duty

of loyalty), 16004 (duty to avoid conflict of interest), 16005 (duty not to undertake adverse trust), 16009
{duty to keep trust property separate and identified).

42. See, e.g., 2 B. Witkin, Summary of California Law Agency and Employment §§ 41, 43, 48 (9th ed.
1987); Montgomery & Wright, Durable Powers of Attorney for Property Management, in 1991 California

Durable Power of Attorney Han_dbt:ok §8 2.64-2.67, at 67-71 {Cal. Cont. Ed. Bar).

—9_
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Other fiduciary laws typically provide a list of basic duties, such as the statutes
applicable to guardians and conservators,*3 custodians under the Uniform
Transfers to Minors Act,4* personal representatives,*S and trustees.4® The
Commission believes that it is appropriate to set out in the statute the basic duties
of an attorney-in-fact under a power of attorney. The duties in the proposed law
have been drawn from existing agency law, from the Trust Law, and from the
relevant laws in other states. The proposed law provides the following duties: a
duty of care and skill, a duty of loyalty, a duty to keep the principal’s property
separate and identified, a duty to keep the principal informed and follow
instriictions, a duty to consult with other persons designated by the principal, a
duty to keep records of transactions on behalf of the principal, a duty to use special
skills, and a duty to deliver property to appropriate persons on termination of the
attorney-in-fact’s anthority.

Standard of Care

The existing agency rules do not provide a positive statement of a standard of
care. The courts, however, have read the statutes to impose a fiduciary standard on
attorneys-in-fact, typically the standard applicable to trustees.#” The standard of
care for trustees has undergone revision from time to time since the general
principle analogizing attorneys-in-fact to trustees was laid down.#® Much of trust
law is influenced by the skilled property management and investment services
professional trustees are expected to provide.

The situation of a typical attorney-in-fact under a power of attorney for property
is more analogous to a custodian under the Uniform Transfers to Minors Act4?
than to a trustee. Accordingly, the proposed law provides a nonprofessional
fiduciary standard of care as a general rule. This standard requires the attorney-in-
fact to observe the standard of care that would be observed by a prudent person
dealing with property of another. If the attorney-in-fact is not compensated, the
attorney-in-fact is not liable for losses to the principal’s property unless the losses
result from the attorney-in-fact’s bad faith, intentional wrongdoing, or gross
negligence. However, if the attorney-in-fact has special skills or was designated as
an attorney-in-fact on the basis of representations of special skills, the attorney-in-

43, See generally Prob. Code §§ 2350-2595
44. Prob, Code § 3912,

45, Prob. Code § 9600 et seq.

46. Prob. Code § 16000 et seq.

47. See cases cited in 2 B. Witkin, Summary of California Law Agency and Employment §§ 41 (Sth ed.
1987). :

48. For background, see Selected 1986 Trust and Probate Legisiation, 18 Cal. L. Revision Comm’n
Reports 1201, 1238-42 {1986).

49, See Prob. Code § 3912(b).

—10-
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fact is required to observe the standard of care that would be observed by those
with similar skills.30

Compensation of Attorneys-in-Fact

Existing statutes provide no rules on compensation of attorneys-in-fact, except to
say that consideration is not necessary to make an attorney-in-fact’s authority
binding on the principal.5! An attorney-in-fact under a power of attorney is
generally not expected to receive compensation, since the attorney-in-fact is
usually a friend or member of the principal’s family who accepts the designation
as an accommodation.52 The proposed law provides that the attorney-in-fact is
entitled to reasonable compensation and to reimbursement of expenses.? This
authority is comparable to the law applicable to compensation and reimbursement
of trustees’* and custodians under the Uniform Transfers to Minors Act.35 The
default right to compensation and reimbursement is subject to control in the power
of attorney. It is expected that most attorneys-in-fact will serve without éxpecting
compensation, but if the principal becomes incompetent and the attorney-in-fact is
expected to incur substantial expenditures of time and money, compensation is
entirely appropriate. In fact, omitting a right to compensation might result in the
failure of a durable power of attorney to carry out its purpose, since the attorney-
in-fact may be unwilling to continue without compensation and reimbursement.

Multiple and Successor Attorneys-in-Fact

The proposed law provides authority for designating multiple attorneys-in-fact
and, if the power of attorney does not provide otherwise, specifies that the multiple
attorneys-in-fact must act unanimously.>¢ This is consistent with the default rule
applicable under the statutory form power of attorney and with the law governing

50. This rule is consistent with the general rule concerning expert fiduciaries stated in the cases. See the
discussions in Estate of Collins, 72 Cal. App. 3d 663, 673, 139 Cal. Rptr. 644 (1977), Coberly v. Superior
Court, 231 Cal. App. 2d 685, 689, 42 Cal. Rptr. 64 (1965); Estate of Beach, 13 Cal. 3d 623, 6335, 542 P.2d
994, 125 Cal. Rptr. 570 (1975) (bank as executor); see also Comment to Prob. Code § 2401 (standard of
care applicable to professional guardian or conservator of estate); Comment to Prob. Code § 3912 (standard
of care applicable to professional fiduciary acting as custodian under California Uniform Transfers to
Minors Act); Prob. Code § 16040 & Comment (standard of care applicable to expert trustee}.

51. Civ. Code § 2308. The statutory form power of attorney provides authority for the agent to
reimburse expenditures properly made. Civ. Code § 2485().

52. See Montgomery & Wright, Durable Powers of Attorney for Property Management, in 1991
California Durable Power of Attorney Handbook § 2.51, at 58 (Cal. Cont. Ed. Bar); Missouri Bar Ass’n
Comment to Mo. Ann. Stat. § 404.725 (Vernon 1990), Missouri Bar Ass’n, Missouri Probate and Trust
Update — 1989, at 156,

53, This provision is drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. §
404.725 (Vernon 1990).

54, See Prob. Code §§ 15681, 15684(a).
55. See Prob. Code § 3915.

56. The statutory form power of attorney under existing law provides a place for designating multiple
attorneys-in-fact and for providing that they may act separately or jointly. Civ. Code § 2475. The statutory
form does not provide the option of action by a majority of the designated agents.

11—
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trustees.57 The proposed law alse adopts the trust rules permitting action by the
remaining co-attorneys-in-fact when one of the co-attorneys-in-fact cannot act due
to absence, illness, or other temporary incapacity or when a co-attorney-in-fact’s
position has become vacant, such as through death or other termination of
authority.58 '

In addition to multiple attorneys-in-fact who have the same authority, the
proposed law recognizes that the principal may designate different attorneys-in-
fact to perform separate functions, and may make the designations in one or more
powers of attorney.”® This recognizes that different attorneys-in-fact may have
expertise in different areas.®0 The proposed law recognizes that the power of
attorney may designate successor attorneys-in-fact and provide the manner of their
succession. As in the case of trustees, the proposed law makes clear that co-
attorneys-in-fact and successor attorneys-in-fact are not liable for the acts of other
attorneys-in-fact.5!

Termination of Power of Attorney and Authority of Agent

The general agency statute lists several events that act to terminate an agency.
An “agency” is terminated “as to every person having notice thereof” by (1)
expiration of its term, (2) extinction of its subject, (3) death of the agent, (4) the
agent’s renunciation of the agency, (5) the incapacity of the agent to act as such,
(6) divorce, annulment, legal separation, between agent and principal, or the filing
of an action to do so, in the case of a federal “absentee.”2 Where the power of the
agent is not coupled with an interest, an agency is also terminated by (7)
revocation by the principal, (8) the principal’s death, (9) or the principal’s
incapacity to contract (subject to durable power exception).53 A good faith
transaction of the agent without actual knowledge of items (7)-(9) is binding on
the principal.5* The existing power of attorney statute focuses on what does not
terminate a durable or nondurable power, providing that the death of the principal
does not terminate the agency as to anyone acting in good faith without actuoal

knowledge of the principal’s death.65

The proposed law reorganizes and combines these rules, but preserves most of
their substance. As a default rule, the proposed law requires modifications to be

57. Prob. Code § 15620,
58. See Prob. Code §§ 15621-15622.

59, This provision is drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. §
404.707(1) (Vernon 1990).

60. See Montgomery & Wright, Durable Powers of Attorney for Property Management, in 1991
California Durable Power of Attorney Handbook § 2.21, at 42 {Cal. Cont. Ed. Bar).

61. See Prob. Code §§ 16402(a), 16403(a).
62. Civ. Code § 2355.

63. Civ. Code § 2356.

64. Civ. Code § 2356(b). -

65. Civ. Code § 2403.

-12 -
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executed with the same formality as a power of attorney is created. This rule is
intended to provide some certainty to persons dealing with the attorney-in-fact as
to the effective contents of the power of attorney. If the principal were allowed to
readily modify the terms of the power of attorney, third persons might not be
willing to rely on its contents, notwithstanding statutory protections.

Revocation of the attorney-in-fact’s authority is simpler, however, in order to
protect the interests of the principal. Thus, the authority of the attorney-in-fact may
be revoked orally, as between the principal and attorney-in-fact and as to any third
person who has notice of the revocation. In addition, the proposed law provides
that the principal may revoke the power of attorney by a writing.

Under the proposed law, events that terminate the attorney-in-fact’s authority
under a power of attorney, whether durable or nondurable, include (1) expiration
of its term or other terminating event as provided in the power of attorney, (2)

- extinction of its subject or fulfillment of its purpose, (3) revocation by the

principal, (4) death of the principal (except for specific statutory authority that
continues after death),% and (5) removal of the attorney-in-fact by the principal or
a court, (6) resignation of the attorney-in-fact, (7) incapacity of the attorney-in-
fact, (8) dissolution or annulment of marriage between the principal and attorney-
in-fact, and (9) death of the attorney-in-fact.

In the case of a principal and attorney-in-fact who are married, the proposed law
generalizes the rule applicable to durable powers of attorney for health care.57
Thus, as a default rule, dissolution or annulment revokes the authority of the
spouse designated as attorney-in-fact. Again, subject to a contrary rule in the
power of attorney, the spouse’s authority is revived by a remarriage of the parties.
This general rule is limited to cases where the marriage between the principal and
attorney-in-fact is dissolved or annulled and does not apply when a petition for
dissolution, annulment, or separation is filed, as is the case with federal
“absentees.”6® Termination on dissolution or annulment is appropriate in
consideration of the broad powers that may be granted in a power of attorney for
property. The general rule is also consistent with the rule applicable to wills that,
upon the dissolution or annulment of the marriage of the testator, revokes a power
of appointment conferred on the former spouse or appointment of the former
spouse as executor, trustee, conservator, or guardian,®®

66. This authority includes winding up affairs under the power of attorney and delivering property and
records to the person entitled to them and, where specifically authorized, the authority to make anatomical
gifts, authorize an autopsy, or direct disposition of remains.

67. See Civ. Code § 2437(e).

68. See Civ. Code § 2355(f), enacted as part of the P.O.W.-M.IA. Family Relief Act of 1972 (1972 Cal.
Stat. ch. 988, § 1). The special rule applicable to federal absentees under Civil Code Section 2355(f) — that
filing a petition for dissolution, annulment, or legal separation revokes the authority — would be relocated
to the Probate Code with other absentee provisions. See Prob. Code § 3720.

69. See Prob. Code §§ 6122(a)(2)-(3), 6226(a).

— 13—~
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As under existing law, an attorney-in-fact or third person who does not have
knowledge of a terminating event is protected from liability.?0

Relations with Third Persons

Existing law provides a number of rules concerning the relation between
attorneys-in-fact and third persons, both in the general agency statutes’! and in the
power of attorney statutes.” These rules protect attorneys-in-fact and third persons
without knowledge of some event that would terminate the power of attorney or
the authority of the attorney-in-fact. An attorney-in-fact’s lack of knowledge of
revocation or termination by death or incapacity may be formalized by the giving
of an affidavit and the affidavit is deemed conclusive proof of the facts at the time
it is given.”? A third person may be compelled to accept the authority of an
attorney-in-fact under a statutory form power of attorney to the same extent as the
principal could compel the third person to act.™

The proposed law continues these principles of existing law, but adds several
additional rules intended to make powers of attorney more effective. The proposed
law sets forth a general duty on the part of third persons to accord the same rights
and privileges with respect to the interests of the principal as if the principal were
personally present and acting.”? This duty may not be restricted by contract. In
order to facilitate compliance with this duty, the proposed law protects a third
person acting in good faith and protects the third person in relying on the
representations of the attorney-in-fact.

The attorney-in-fact’s affidavit is broadened and made more effective in the
proposed law. The affidavit may be given voluntarily or in response to the request
of a third person. A third person who is given an affidavit and refuses to accept the
exercise of the attorney-in-fact’s authority covered by the affidavit will be liable
for attorney’s fees in any judicial proceedings necessary to confirm the attorney-
in-fact’s authority.

The proposed law also adds new provisions recognizing the right of third
persons to require appropriate identification from the attorney-in-fact’ and

70. See discussion under “Relations with Third Persons” infra.

71. See, e.g., Civ. Code §§ 2342 (warrant of authority), 2343 (agent’s responsibility to third persons),
2355(a) (effect of notice on termination), 2356(b) (effect of lack of knowledge of termination of authority
on bona fide transactions).

72. Civ. Code §§ 2403 (effect of death or incapacity of principal), 2404 (affidavit of lack of knowledge
of termination of power), 2510(c) (good faith reliance in absence of required warning statement), 2512
{protection of person relying in good faith on durable power of attorney).

73. See Civ. Code § 2404,

74. Civ. Code § 2480.5. See Recognition of Agent’s Authority Under Statutory Form Power of Attorney,
22 Cal. L. Revision Comm’n Reports 965 (1992).

75. This provision is drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. §
404. 7109 (Vernon 1990).

76. This provision is drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. §
404.719(4) (Vernon 1990}.

— 14—
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specifying when a third person who conducts activities through employees is
charged with knowledge that would deprive the third person of statutory
protections from liability.?7

In order to facilitate use of powers of attorney, the proposed law provides that a
copy has the same force and effect as the original if it is certified by a California
notary public or attorney or by an official of any state who is authorized to make
certifications.

UNIFORM STATUTORY FORM POWERS OF ATTORNEY

The Uniform Statutory Form Power of Attorney Act’8 is left largely unchanged
because it is a recently enacted uniform act. Several statutory cross-references are
revised in the proposed law to reflect relocation of the statute to the Probate Code.

DURABLE POWERS OF ATTORNEY FOR HEALTH CARE

The provisions concerning durable powers of attorney for health care” are
continued in the proposed law with only a few minor changes. The changes
involve technical references necessary because of the relocation and renumbering
of the sections and to conform to general rules applicable to all non-form powers
of attorney. In addition, the general provisions governing durable powers of
attorney for health care have been reordered in a more logical sequence. This
permits grouping of like provisions, such as those concerning limitations on the
use of health care powers, in a separate article for the convenience of persons
using the statute.80

JUDICIAL PROCEEDINGS

The procedure for obtaining judicial interpretation and enforcement of duties of
attorneys-in-fact under powers of attorney®! are reorganized in the proposed law,
but remain substantively the same. This procedure applies to durable and
nondurable powers of attorney for property, to durable powers of attorney for
health care, and to statutory forms of both types of powers.

77. The information must be received at a home office or place where there is an employee who is
responsible for acting on the information and the employee has a reasonable time within which to act in
light of the procedure and facilities available to the third person in the regular course of its operations. This
provision is drawn from the Missouri Durable Power of Attorney Law. See Mo. Ann. Stat. § 404.719(3)
{(Vernon 1990). )

78. Civ. Code §§ 2475-2499.5. Sec Recommendation Relating to Uniform Statutory Form Power of
Attorney Act, 20 Cal. L. Revision Comm’n Reports 415 (1990).

79. Civ. Code §§ 2430-2444 (general provisions concerning durable power of attorney for health care),
2500-2508 (statutory form durable power of attorney for health care).

80. See Civ. Code §§ 2435, 2440-2443,
81. See Civ. Code §§ 2410-2423,

—-15-
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The proposed law also adds some new provisions clarifying the general
jurisdiction and power of the superior court in dealing with powers of attorney,3?
making the personal jurisdiction over attorneys-in-fact more concrete,3? providing
new venue rules,? and making clear that there is no right to a jury trial, consistent
with the general rule concerning fiduciary relationships.85

82. For comparable provisions, see Prob. Code §§ 7050 (decedents’ estates), 17000-17001, 17004
{trusts). :

83. For comparable provisions, see Prob. Code §§ 3902(b} (custodian under Uniform Transfers to
Minors Act), 17003(2) (trustees).

84. For comparable provisions, see Prob. Code §§ 1820-1821 (venue under guardianship-
conservatorship law). :

85. This is comparable to the rule applicable elsewhere under the Probate Code. See Prob. Code §§ 1452
{gurardianships and conservatorships), 7200 {decedents’ estates), 17006 (trusts).

- 16—
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Prob. Code §§ 4000-4952 (added). Powers of attorney

SEC. __. Division 4.5 (commencing with Section 4000) 1s added to the Probate
Code, to read:

DIVISION 4.5. POWERS OF ATTORNEY

PART 1. DEFINITIONS AND GENERAL PROVISIONS

CHAPTER 1. SHORT TITLE AND DEFINITIONS

§ 4000. Short title

4000. This division shall be known as the Power of Attorney Law.

Comment. Section 4000 is new and provides a convenient means of referring to this division.
The Power of Attorney Law is largely self-contained, but the general agency statutes are
applicable as provided in Section 4051. See also Section 20 ef seq. (general definitions applicable
in Probate Code depending on context).

§ 4001. Uniform Durable Power of Attorney Act

4001. Sections 4124, 4125, 4126, 4127, 4206, 4304, and 4305 may be cited as

the Uniform Durable Power of Attorney Act.
Comment. Section 4001 restates former Civil Code Section 2406 without substantive change.
This section has the same purpose as the official text of Section 7 of the Uniform Durable Power

of Attorney Act (1969). See also Sections 2(b) (construction of provisions drawn from uniform
acts), 11 (severability}.

§ 4010. Application of definitions

4010. Unless the provision or context otherwise requires, the definitions in this
chapter govern the construction of this division.

Comment. Section 4010 restates and generalizes the substance of the introductory clause of
former Civil Code Section 2410.

§ 4014. Attorney-in-fact

4014. (a) “Attorney-in-fact” means a person granted authority to act for the
principal in a power of attorney, regardless of whether the person is known as an
attorney-in-fact or agent, or by some other term.

(b) “Attorney-in-fact” includes a successor or alternate attorney-in-fact and a
person delegated authority by an attorney-in-fact.

Comment. Subdivision (a) of Section 4014 supersedes part of former Civil Code Section 2400
and former Civil Code Section 2410(a), and is comparable to the first sentence of Civil Code
Section 2295, _

Subdivision (b} is comparable to Section 84 (“trustee” includes successor trustee). See Sections
4202 (multiple attorneys-in-fact), 4203 (successor attorneys-in-fact), 4205 (delegation of
attorney-in-fact’s authority), 4771 (alternate attorneys-in-fact under statutory form durable power
of attorney for health care). The purpose of subdivision (b} is to make clear that the rules
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applicable to attorneys-in-fact under the Power of Attorney Law apply as well to successors and
alternates of the original attorney-in-fact, and to other persons who act in place of the attorney-in-
fact.

See also Sections 4022 (“power of attorney” defined), 4026 (“principal” defined).

§ 4016. Capacity

4016. “Capacity” means an individual’s ability to understand the significant
risks, benefits, and alternatives of a proposed act or decision, and to make and
communicate a choice or decision.

Comment. Section 4016 is new. This definition of ““capacity” is drawn from Section 1(3) of the
Uniform Health-Care Decisions Act (1993).

Staff Note. This definition is proposed by the State Bar. See the discussion in Memorandum
94-2.

§ 4018. Durable power of attorney

4018. “Durable power of attorney” means a power of attorney that satisfies the
requirements for durability provided in Section 4124,
Comment. Section 4018 is a new section included for drafting convenience.

§ 4022. Power of attorney

4022. “Power of attorney” means a written instrument, however denominated,
that is executed by a natural person having the capacity to contract and that grants
authority to an attorney-in-fact. A power of attorney may be durable or
nondurable. '

Comment. Section 4022 restates the first sentence of former Civil Code Section 2410(c)
without substantive change. See Sections 4120 (who may execute a power of attorney), 4121
(formalities for executing power of attorney), 4123 (permissible purposes). See also Sections
4014 (“attorney-in-fact” defined), 4018 {“durable power of attorney™ defined), 4609 (“health
care” defined).

§ 4026. Principal

4026. “Principal” means a natural person who executes a power of attorney.

Comment. Section 4026 restates and generalizes former Civil Code Section 2410(d). See
Section 4022 (“power of attorney” defined).

§ 4030. Springing power of attorney

4030. “Springing power of attorney” means a power of attorney that by its terms
becomes effective at a specified future time or on the occurrence of a specified
future event or contingency including, but not limited to, the subsequent incapacity
of the principal. A springing power of attorney may be a durable power of attorney
or a nondurable power of attorney.

Commeﬁt. Section 4030 continues former Civil Code Section 2514(a)(2) without substantive
change. See Section 4129 (springing power of attorney). See also Sections 4018 (“durable power
of attorney” defined), 4022 (“power of attorney” defined), 4026 (“principal” defined).
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Staff Note. The word “future” has been added preceding “‘event” at the suggestion of Harley
Spitler. See Exhibit p. 4.

§ 4034. Third person

4034. “Third person” means any person other than the principal or attorney-in-
fact.

Comment. Section 4034 is a new provision. For the purposes of this statute, a third person is a
person who acts on a request from, contracts with, relies on, or otherwise deals with the attorney-
in-fact. The Uniform Statutory Form Power of Attorney uses the equivalent term “third party.”

See Sections 4401-4402,
See also Sections 4014 {“attorney-in-fact” defined), 4026 (“principal” defined).

CHAPTER 2. GENERAL PROVISIONS

§ 4050. Types of powers of attorney governed by this division

4050. (a) This division applies to the following:

(1) Durable powers of attorney.

(2) Statutory form powers of attorney under Part 3 (commencing with Section
4400).

(3) Durable powers of attorney for health care under Part 4 {(commencing with
Section 4600).

(4) Any other power of attorney that incorporates or refers to this division or the
provisions of this division. '

(b) This division does not apply to the following:

(1) A power of attorney to the extent that the authority of the attorney-in-fact is
coupled with an interest in the subject of the power of attorney.

(2) Reciprocal or interinsurance exchanges and their contracts, subscribers,
attorneys-in-fact, agents, and representatives.

(3) A proxy given by an attorney-in-fact to another person to exercise voting
rights.

(c) This division is not intended to affect the validity of any instrument or
arrangement that is not described in subdivision (a).

Comment. Section 4050 describes the types of instruments that are subject to the Power of
Attorney Law. If a section in this division refers to a “power of attorney,” it generally refers to a
durable power of attorney, but may, under certain circumstances, alsc apply to a nondurable
power of attorney. For example, a statutory form power of attorney may be durable or
nondurable. See Sections 4401, 4404, A nondurable power may incorporate provisions of this
division, thereby becoming subject to its provisions as provided in Section 4050(a)(4).

Subdivision (b) makes clear that certain specialized types of power of attorney are not subject
to the Power of Attorney Law. This list is not intended to be exclusive. See subdivision (c).
Subdivision (b){1) recognizes the special rule applicable to a power coupled with an interest in
the subject of a power of attorney provided in Civil Code Section 2356(a). Subdivision (b)(2)
continues the substance of the limitation in former Civil Code Section 2420(b) and broadens it to
apply to the entire Power of Attorney Law. See Ins. Code § 1280 er seq. Subdivision (b)(3)
restates former Civil Code Section 2400.5 without substantive change and supersedes the second

sentence of former Civil Code Section 2410{c). For the rules applicable to proxy voting in
business corporations, see Corp. Code § 705. For other statutes dealing with proxies, see Corp.
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Code §§ 178, 702, 5069, 5613, 7613, 9417, 12405, 13242; Fin. Code §§ 5701, 5702, 5710, 6005.
See also Civ. Code § 2356{e) (proxy under general agency rules).

Subdivision (c¢) makes clear that this division does not affect the validity of other agencies and
powers of attorney. The Power of Attorney Law thus does not apply to other specialized agencies,
such as real estate agents under Section 2373 et seq. As a corollary, an instrument denominated a
power of attorney that does not satisfy the execution requirements for a power of attorney under
this division may be valid under general agency law or other principles.

The general ritles in this division are subject to the special rules applicable to statutory form
powers of attorney in Part 3 (commencing with Section 4400) and to durable powers of attorney
for health care in Part 4 (commencing with Section 4600). See also Section 4770 et seq. (statutory
form durable power of attorney for health care).

See also Sections 4014 (“attorney-in-fact” defined), 4018 (“durable power .of attorney™
defined), 4022 (“power of attorney” defined}, 4606 (“durable power of attorney for health care”
defined).

§ 4051. Relation to general agency law

4051, Except where this division provides a specific rule, the general law of
agency, including Article 2 (commencing with Section 2019) of Chapter 2 of Title
6 of Division 3 of the Civil Code, and Title 9 (commencing with Section 2295) of
Part 4, of Division 3 of the Civil Code, applies to powers of attorney.

Comment. Section 4051 is new. This section makes clear that the general agency statutes and
the common law of agency apply to powers of attorney under this division, except where this
division provides a specific rule, See also Section 4022 (“power of attorney” defined).

§ 4052, Application of division to transactions under power of attorney

4052. Subject to Section 4050:

(a) If a power of attorney does not refer to the Power of Attorney Law of this
state, this division applies to the acts and transactions in this state of the attorney-
in-fact where either of the following conditions is satisfied:

(1) The power of attorney was executed in this state,

(2) The power of attorney was executed by a person domiciled in this state.

{b) If a power of attorney refers to the Power of Attorney Law of this state, this
division applies to acts and transactions of the attorney-in-fact in this state or
outside this state where any of the following conditions is satisfied:

(1) The principal or attorney-in-fact was a domiciliary of this state at the time the
power of attorney was executed.

(2) The authority conferred on the attorney-in-fact relates to property, acts, or
transactions in this state.

(3) The acts or transactions of the attorney-in-fact occurred or were intended to
occur in this state.

(4) The power of attorney was executed in this state.

(5) There is otherwise a rcasonable relauonshlp between this state and the
subject matter of the power of attorney.

(c) A power of attorney subject to this division under subdivision (b) remains
subject to this division despite a change in domicile of the principal or the
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attorney-in-fact, or the removal from this state of property that was the subject of
the power of attorney.

Comment. Section 4052 is drawn from the Missouri Durable Power of Attorney Law. See Mo.
Ann. Stat. § 404.730(1) (Vernon 1990). This section is comparable to a provision of the Uniform
Transfers to Minors Act. See Section 3902 & Comment. The introductory clause makes clear that
the rules in this section are subject to the general rules concerning the scope of the Power of
Attorney Law set forth in Section 4050. The power of attorney may also specify choice of law.
Nothing in this section limits the jurisdiction exercisable under Code of Civil Procedure Section
410.10.

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined), 4920-4923 (jurisdiction and venue).

Staff Note. Harley Spitler raises a number of issues concerning this section (see Exhibit p. 4):

(1) He finds the term “executed” to be ambiguous, and reads it to include the signing of a
power of attorney by the attorney-in-fact. The staff, on the other hand, considers execution of a
power of attorney to be exclusively the act of the principal. This seems clear from the language of
the provisions on execution. See, e.g., Sections 4120, 4121. The problem seen by Mr. Spitler
could be avoided if subdivisions {a} 1) and {(a)(2) read:

(1) The principal executed the power of attorney in this state.

(2) The principal was domiciled in this state when the principal executed the power of
attorney.

The same language would be needed in subdivisions (b}(l) and (b)5).

(2) Mr. Spitler questions whether subdivision (a){1) would “validate the AF’s acts and
transactions in California when, in law, the agency was contracted in Nevada?” If the principal
executed the power in California, then under subdivision (a), this states law would apply to the
attorney-in-fact’s acts and transactions. Where the “agency was contracted” is not a meaningful
concept separate from the principal’s act of executing the power of attorney. The same answer
applies where the attorney-in-fact’s actions are in Nevada, barring a different consequence arising
from conflicts of laws principles.

(3) Mr. Spitler suggests changing the “refers to” language in subdivision (b) to *“provides that
the Power of Attorney Law of this state shall govern this instrument.” He finds the “refers to”
language ambiguous. The staff finds Mr. Spitler’s language too specific, since it could be read to
require a specific provision in the instrument that the California law applies. The purpose should
be to achieve the principal’s intent. The assumption in the draft is that a reference to California
power of attorney law indicates that intent. The “refers to” language is also used in Section 3902
of the California Uniform Transfers to Minors Act. However, it should be noted that CUTMA is
more limited in scope and that the reference is tied to statutory references set forth in Section
3909. The Commission should decide whether “refers to™ is too ambiguous. A more formal but
not overly restrictive standard might be fashioned from Mr. Spitler’s suggestion: “If a power of
attorney provides that the Power of Attorney Law of this state governs the power of attorney or
otherwise indicates the principal’s intention that the Power of Attorney Law of this state
governs,....”

§ 4053. Application to existing powers of attorney and pending proceedings

4053. Except as otherwise provided by statute:

(a) On and after January 1, 1995, this division applies to all powers of attorney
regardless of whether they were executed before, on, or after January 1, 1995,

(b) This division applies to all proceedings concerning powers of attorney
commenced on or after January 1, 1995.
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(c) This division applies to all proceedings concerning powers of attorney
commenced before January 1, 1995, unless the court determines that application of
a particular provision of this division would substantially interfere with the
effective conduct of the proceedings or the rights of the parties and other interested
persons, in which case the particular provision of this division does not apply and
prior law applies.

Comment. Section 4053 is comparable to Section 15001 (application of Trust Law).
Subdivision (a) provides the general rule that this division applies to all powers of attorney,
regardless of when created.

Subdivision (b) is a specific application of the general rle in subdivision (a). See Section 4900
et seq. {court enforcement of duties of attorneys-in-fact). Subdivision (c) provides discretion to
the court to resolve problems arising in proceedings commenced before the operative date.

For special transitional provisions, see Sections 4102 (durable power of attorney form), 4651
(form of durable power of attorney for health care); see also Section 4129(c) (springing powers).

See also Section 4022 (“power of attorney” defined).

§ 4054. Recognition of durable powers of attorney under law of another state

4054. A durable power of attorney executed under the law of another state may
be carried out and enforced as a durable power of attorney in this state.

Comment. Section 4054 is new. This section promotes use and enforceability of durable
powers of attorney executed in other states. See also Section 4018 (“durable power of attorney™

defined). For a special rule applicable to durable powers of attorney for health care executed in
another jurisdiction, see Section 4653.

Staff Note. Two commentators suggest that enforceability under this section be made more
consistent with the rule in Section 4653 applicable to durable powers of attorney for health care.
{See Exhibit pp. 1-2, 5.) Paul Gordon Hoffman also suggests that Section 4653 be revised to refer
to the domicile of the principal, instead of place of execution. In consideration of these
suggestions, Section 4054 could be drafted as follows:

4054. A durable power of attorney executed in another state or jurisdiction in compliance
with the law of that state or jurisdiction is valid and enforceable to the same extent as a
durable power of attorney executed in compliance with this division.

This language is consistent with Section 4653.

PART 2. POWERS OF ATTORNEY GENERALLY

CHAPTER 1. GENERAL PROVISIONS

§ 4100. Application of part

4100. This part applies to all powers of attorney under this division, subject to
any special rules applicable to statutory form powers of attorney under Part 3
{commencing with Section 4400) or durable powers of attorney for health care
under Part 4 (commencing with Section 4600).

Comment. Section 4100 provides the scope of this part and makes clear that these general rules
are subject to exceptions and qualifications in the case of certain special types of powers of
attorney. See also Sections 4022 (“power of attorney” defined), 4606 (“durable power of attorney
for health care™ defined). '
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§ 4101. Priority of provisions of power of attorney

4101. (a) Except as provided in subdivision (b}, the principal may limit the
application of any provision of this division by an express statement in the power
of attorney or by providing an inconsistent rule in the power of attorney.

(b) A power of attorney may not limit either the application of a statute
specifically providing that it is not subject to limitation in the power of attorney or
a statute concerning any of the following:

(1) Warnings or notices required to be included in a power of attorney.

(2) Operative dates of statutory enactments or amendments.

(3) Execution formalities.

{4} Qualifications of witnesses.

(5) Qualifications of attorneys-in-fact.

(6) Protection of third persons from liability.

Comment. Section 4101 is new, This section makes clear that many of the statutory rules
provided in this division are subject to express or implicit limitations in the power of attorney. If a
statutory rule is not subject to control by the power of attorney, this is stated explicitly, either in a
particular section or as to a group of sections. See, e.g., Sections 4130 (inconsistent authority),
4151(a)(2) (revocation of power of attorney by writing), 4152(a)(2)-(3) (revocation of attorney-
in-fact’s authority), 4155 (termination of authority under nondurable power of attorney on
principal’s incapacity), 4206 (relation of attorney-in-fact to court-appointed fiduciary), 4207
(resignation of attorney-in-fact), 4232 (duty of loyalty), 4233 (duty to keep principal’s property
separate and identified), 4234(b) (authority to disobey instructions with court approval), 4236
(duty to keep records and account; availability of records to other persons), 4902 (effect of
provision in power of attorney attempting to limit judicial proceedings), 4903 (right of
conservator and attorney-in-fact to petition for certain purposes).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined).

§ 4102. Form of durable power of attorney after January 1, 1995

4102. Notwithstanding Section 4128:

(a) Except as provided in subdivision (b}, on and after January 1, 1993, a printed
form of a durable power of attorney may be sold or otherwise distributed if it
satisfies the requirements of former Section 2510.5 of the Civil Code.

(b) A printed form of a durable power of attorney printed on or after January 1,
1986, that is sold or otherwise distributed in this state for use by a person who
does not have the advice of legal counsel shall comply with former Section 2510
of the Civil Code or with Section 4128 of this code.

(c} A durable power of attorney executed on or after January 1, 1995, using a
printed form that complies with subdivision (b) of former Section 2400 of the
Civil Code, as enacted by Chapter 511 of the Statutes of 1981, or with former
Section 2510 of the Civil Code, is as valid as if it had been executed using a
printed form that complies with Section 4128 of this code.

Comment. Section 4102 supersedes former Civil Code Section 2510.5. This section permits
continued use of printed forms that comply with former law, specifically former Civil Code
Section 2400 (as enacted by 1981 Cal, Stat. ch. 511, § 4) and former Civil Code Section 2510 (as
enacted by 1985 Cal. Stat. ch. 403, § 12). Subdivision (¢) permits use of the earlier forms after
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January 1, 1995, the operative date of Section 4128. This section, like its predecessor, former
Civil Code Section 2510.53, avoids the need to discard existing printed forms on the operative date
of this division. However, pursuant to subdivision (b), a form printed on or after January 1, 1986,
may be sold or distributed in this state for use by a person who does not have the advice of legal
counsel only if the form satisfies the requirements of former Civil Code Section 2510 or of
Probate Code Section 4128. See also Section 4018 (“durable power of attorney” defined).

CHAPTER 2. CREATION AND EFFECT OF POWERS OF
ATTORNEY

§ 4120. Who may execute a power of attorney

4120. A natural person having the capacity to contract may execute a power of
attorney.

Comment. Section 4120 states a requirement of general agency law, consistent with Civil Code
Section 2296. See also Section 4022 (“power of attorney” defined).

Staff Note. The State Bar states that this section duplicates Section 4022(a) defining power of
attorney and suggests deleting this section. (See Exhibit p. 26.) The staff disagrees. A definition
should not attempt to provide a substantive rule. If anything should be eliminated, it is excess
language in the definition. However, the detail in the definition is there because of earlier State
Bar Team suggestions. If this section is retained, the State Bar suggests adding “only” to say that
“only a natural person ... may execute a power of attorney” so that it is clear-that corporations
and partnerships are excluded. This possibility is excluded by the definition in Section 4022.

§ 4121. Formalities for executing a power of attorney

4121. A power of attorney is legally sufficient if all of the following
requirements are satisfied:

(a) The power of attorney contains the date of its execution.

(b) The power of attorney is signed either (1) by the principal or (2) in the
principal’s name by some other person in the principal’s presence and at the
principal’s direction.

(c¢) The power of attorney is either (1) acknowledged before a notary public or
(2) signed by at least two witnesses who satisfy the requirements of Section 4122.

Comment. Section 4121 provides the general execution formalities for a power of attorney
under this division. A power of attorney that complies with this section is legally sufficient as a
grant of authority to an attorney-in-fact. Special rules apply to a statutory form power of attorney.
See Section 4402. Additional qualifications apply to witnesses for a durable power of attorney for
health care. See Sections 4700, 4701, 4771.

The dating requirement in subdivision {a) generalizes the rule applicable to durable powers of
attorney for health care under former Civil Code Section 2432(a)(2). This rule is also consistent
with the statutory forms. See Sections 4401 (statutory form power of attorney), 4771 (statutory
form durable power of attorney for health care).

In subdivision (b}, the requirement that a power of attorney be signed by the principal or at the
principal’s direction continues a rule implicit in former law. See former Civ. Code §§ 2400,
2410(c). In addition, it generalizes the rule applicable to durable powers of attorney for health
care under former Civil Code Section 2432,

The requirement that the power of attorney be either acknowledged or signed by two witnesses,
in subdivision (c), generalizes part of the rule applicable to durable powers of attorney for health
care under former Civil Code Section 2432(a)(3). Former general rules did not require either
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acknowledgment or witnessing. However, the statutory form power of attorney provided for
acknowledgment. See former Civ. Code § 2475 (now Prob. Code § 4401). This rule still applies
to the statutory form power of attorney; witnessing does not satisfy Section 4402. Subdivision (c)
provides the general rule as to witnessing; specific qualifications for witnesses are provided in
Section 4122,

Nothing in this section affects the requirements concerning recordable instruments. A power of
attorney legally sufficient as a grant of authority under this division must satisfy the general rules
concerning recordation in Civil Code Sections 1169-1231. To facilitate recordation of a power of
attorney granting authority concerning real property, the power of attorney should be
acknowledged before a notary, whether or not it is witnessed.

See also Sections 4022 (“power of attorney” defined), 4026 (“principal” defined).

Staff Note. Harley Spitler would delete subdivision (c): “There is no reason whatsoever that
either acknowledgment or witnessing should be a mandatory requirement.” (See Exhibit p. 5.) He
notes that the Uniform Health-Care Decisions Act does not require either acknowledgment or
witnessing. The Commission has decided that acknowledgment is significant because it makes the
power readily recordable for purposes of real property transactions. The witnessing option was
added for two reasons: it allows a general rule applicable to both property and health care powers
that preserves existing health care power law and it gives a principal an alternative when
executing a property power. The State Bar Team members have expressed the opinion that some
formalities are appropriate and help inhibit the possibility of frand. As noted in the Comment, the
existing general statutes and the Uniform Durable Power of Attorney Act do not require either
acknowledgment or witnessing, although the Uniform Statutory Form Power of Attorney Act
requires acknowledgment. Does the Commission wish to reconsider this issue?

§ 4122. Requirements for witnesses

4122. If the power of attorney is signed by witnesses, as provided in Section
4121, the following requirements shall be satisfied:

{a) The witnesses shall be adults.

(b) The attorney-in-fact may not act as a witness.

(c) Each witness signing the power of attorney shall witness either the signing of
the instrument by the principal or the principal’s acknowledgment of the signature
or the power of attorney.

(d) At least one of the witnesses shall be a person who is neither {1) a relative of
the principal by blood, marriage, or adoption nor (2) a person who would be
entitled to any portion of the principal’s estate at the principal’s death under a will
existing at the time of execution of the power of attorney or by operation of law
then existing.

(e) At least one of the witnesses shall make the following declaration in
substance:

“I declare under penalty of perjury under the laws of California that I am not
related to the principal by blood, marriage, or adoption, and, to the best of my
knowledge, I am not entitled to any part of the principal’s estate at the principal’s
death under a will now existing or by operation of law.”

(f) In the case of a durable power of attorney for health care, the additional
requirements of Section 4701,

Comment. Section 4122 generalizes witness qualifications from former Civil Code Section
2432 (durable power of attorney for health care). Additional qualifications apply to witnesses for
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a durable power of attorney for health care, as recognized in subdivision (f). See also Section
4771 (statutory form durable power of attorney for health care). This section is not subject to
limitation in the power of attorney. See Section 4101.

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney™ defined), 4026
(“principal” defined), 4606 (*“‘durable power of attorney for health care” defined).

Staff Note. Harley Spitler would delete this section, consistent with his view that there should

be no witnessing provision. (See Exhibit p. 5.) The State Bar concurs in eliminating restrictions

on non-health-care powers of attorney. (See Exhibit p. 26.) If the witness provision is retained,
Mr. Spitler suggests deleting subdivision (b), {(d), and (g). If subdivision {d) is retained, he

- proposes adoption of language from the Uniform Health-Care Decisions Act. He believes that if

the rule in subdivision (d) is read, it will be understood by few,

This last point would be mitigated by taking the alternative 1anguage suggested by the State
Bar. (See Exhibit pp. 26-27.) The State Bar would not restrict the rule in the second clause of
subdivision (d) to taking under a will or by operation of law, but simply state that the witness has
no financial interest or expectancy by reason of the principal’s death. The staff would adopt the
intent of this suggestion and revise subdivisions (d) and (e} as follows:

(d) At least one of the witnesses shall be a person who is neither (1) a relative of the
principal by blood, marriage, or adoption nor (2) a person who would be entitled to any
portion of the principal’s estate at the principal’s death under a will existing at the time of
execution of the power of attorney ef , by operation of law then existing, or by a nonprobate
transfer under an instrument then existing.

(e) At least one of the witnesses shall make the following deciaration in substance:

“I declare under penalty of perjury under the laws of California that T am not related to the
principal by blood, marriage, or adoption, and, to the best of my knowledge, I am not entitled

to any part of the prmc:pal s estate property at the principal’s death uadera-wiltlrow-existing
orby-operation-of-law.”

§ 4123. Permissible purposes

4123. (a) In a power of attorney, a principal may grant authority to an attorney-
in-fact to act on the principal’s behalf with respect to all lawful subjects and
purposes or with respect to one or more express subjects or purposes. The
attorney-in-fact may be granted authority with regard to the principal’s property,
personal care, health care, or any other matter.

(b) With regard to property matters, a power of attorney may grant authority to
make decisions concerning all or part of the principal’s real and personal property,
whether owned by the principal at the time of the execution of the power of
attorney or thereafter acquired or whether located in this state or elsewhere,
without the need for a description of each item or parcel of property.

(c) With regard to personal care, a power of attorney may grant authority to
make decisions relating to the personal care of the principal, including, but not
limited to, determining where the principal will live, providing meals, hiring
household employees, prowdmg transportation, handling mail, and arranging
recreation and entertainment.

(d) With regard to health care, a power of attorney may grant authority to make
health care decisions, both before and after the death of the principal, as provided
in Part 4 (commencing with Section 4600).
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Comment. Subdivision (a) of Section 4123 is new and is consistent with the general agency
tules in Civil Code Sections 2304 and 2305. For provisions concerning the duties and powers of
an attorney-in-fact, see Sections 4230-4266. See also Sections 4014 (“attorney-in-fact” defined),
4022 (“power of attorney” defined), 4026 (“principal” defined).

Subdivision (b) continues former Civil Code Section 2513 without substantive change. This
subdivision makes clear that a power of attorney may by its terms apply to all real property of the
principal, including after-acquired property, without the need for a specific description of the real
property to which the power applies. This section is consistent with Section 4464 (after-acquired
property under statutory form power of attorney).

Subdivision (c) is new and acknowledges the existing practice of providing authority to make
personal care decisions in durable powers of attorney.

Subdivision (d) recognizes the special rules concerning health care decisions made by an
attorney-in-fact under a power of attorney, See Sections 4609 (“health care” defined), 4612
(“health care decision” defined).

Staff Note. The last paragraph of the Comment has been revised in response to an objection
from Harley Spitler. (See Exhibit p. 6.}

§ 4124. Requirements for durable power of attorney

4124. A durable power of attorney is a power of attorney by which a principal
designates another person as attorney-in-fact in writing and the power of attorney
contains any of the following statements:

(a) “This power of attorney shall not be affected by subsequent incapacity of the
principal.”

(b) “This power of attorney shall become effective upon the incapacity of the
principal.”

(c) Similar words showing the intent of the principal that the authority conferred
shall be exercisable notwithstanding the principal’s subsequent incapacity.

Comment. Section 4124 restates former Civil Code Section 2400 without substantive change.
For special rules applicable to statutory form powers of attorney, see Sections 4401, 4402. For
special rules applicable to durable powers of attorney for health care, see Sections 4703, 4771.
See also Section 4050 {powers subject to this division),

Section 4124 is similar to the official text of Section 1 of the Uniform Durable Power of
Attorney Act (1984), Uniform Probate Code Section 5-301 (1991). See Section 2(b) (construction
of provisions drawn from uniform acts). The reference in the Uniform Act to the principal’s
“disability” is omitted. Under Section 4155, it is the principal’s incapacity to contract which
would otherwise terminate the power of attorney. In addition, the phrase “or lapse of time™ has
not been included in the language set forth in subdivision {a) of Section 4124 because it is
unnecessary. As a matter of law, unless a durable power of attorney states an earlier termination
date, it remains valid regardless of any lapse of time since its creation. See, e.g., Sections 4127
(lapse of time), 4153(a)(1) (termination of attorney-in-fact’s authority pursuant to terms of power
of attorney).

See also Sections 4014 (“attorney-in-fact” defined), 4018 (“durable power of attorney”
defined), 4022 (“power of attorney” defined), 4026 (“principal” defined).

§ 4125. Effect of acts under durable power of attorney during principal’s incapacity

4125. All acts done by an attorney-in-fact pursuant to a durable power of
attorney during any period of incapacity of the principal have the same effect and
inure to the benefit of and bind the principal and the principal’s successors in
interest as if the principal had capacity.
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Comment. Section 4125 continues former Civil Code Section 2401 without substantive
change. This section is similar to the first sentence of the official text of Section 2 of the Uniform
Durable Power of Attorney Act (1987), Uniform Probate Code Section 5-502 (1991). See Section
2(b) (construction of provisions drawn from uniform acts). This section omits the reference to the
principal’s “disability” found in the uniform act. Under Section 4155, it is the principal’s
Incapacity to contract which would otherwise terminate the power of attorney.

See also Sections 4014 (“attorney-in-fact” defined), 4018 (“durable power of attorney”
defined), 4026 (“principal” defined).

§ 4126. Nomination of conservator in durable power of attorney

4126. (a) A principal may nominate, by a durable power of attorney, a
conservator of the person or estate or both, or a guardian of the person or estate or
both, for consideration by the court if protective proceedings for the principal’s
person or estate are thereafter commenced.

(b) If the protective proceedings are conservatorship proceedings in this state,
the nomination has the effect provided in Section 1810 and the court shall give
effect to the most recent writing executed in accordance with Section 1810,
whether or not such writing is a durable power of attorney.

Comment, Section 4126 continues former Civil Code Section 2402(b) without substantive
change. This section is drawn from Section 3({b) of the Uniform Durable Power of Attorney Act
(1979), Uniform Probate Code Section 3-303 (1991), but has been revised to make it consistent
with the general provision for nomination of a conservator in Section 1810. See Section 2(b)
{construction of provisions drawn from uniform acts). The second sentence of Section 3(b) of the
Uniform Durable Power of Attorney Act (most recent nomination in a durable power shall be
given effect) is not adopted in California. Thus, the principal may make a later nomination in a
writing that is not a durable power of attorney and, if at that time the principal has sufficient
capacity to form an intelligent preference (Section 1810), the later nomination will supersede an
earlier nomination made in a durable power. This is consistent with the purpose and effect of
Section 1810.

See also Section 4018 (“durable power of attorney™ defined), 4026 (“principal” defined).

§ 4127. Lapse of time

4127. Unless a power of attorney states a time of termination, the authority of
the attorney-in-fact is exercisable notwithstanding any lapse of time since
execution of the power of attorney.

Comment. Section 4127 is the same in substance as the second sentence of the official text of
Section 2 of the Uniform Durable Power of Attorney Act (1987), Uniform Probate Code Section
5-502 (1991). See Section 2(b) {construction of provisions drawn from uniform acts). See also
Sections 41235 (effect of attorney-in-fact’s acts under durable power of attorney during principal’s
incapacity}, 4153 (termination of authority of attorney-in-fact).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attomey” defined).

§ 4128. Warning statement in durable power of attorney

4128. (a) Subject to subdivision (b), a printed form of a durable power of
attorney that is sold or otherwise distributed in this state for use by a person who
does not have the advice of legal counsel shall contain, in not less than 10-point
boldface type or a reasonable equivalent thereof, the following warning statement:
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NOTICE TO PERSON EXECUTING DURABLE POWER OF ATTORNEY

A durable power of attorney is an important legal document. By signing the
durable power of attorney, you are authorizing another person to act for you, the
principal. Before you sign this durable power of attorney, you should know these
important facts:

- Your agent (attorney-in-fact) has no duty to act unless you and your agent agree
otherwise in writing.

This document gives your agent the powers to manage, dispose of, sell, and
convey your real and personal property, and to use your property as security if
your agent borrows money on your behalf,

Your agent will have the right to receive reasonable payment for services
provided under this durable power of attorney unless you provide otherwise in this
power of attorney.

The powers you give your agent will continue to exist for your entire lifetime,
unless you state that the durable power of attorney will last for a shorter period of
time or unless you otherwise terminate the durable power of attorney. The powers
you give your agent in this durable power of attorney will continue to exist even if
you can no longer make your own decisions respecting the management of your
property.

You can amend or change this durable power of attorney only by executing a
new durable power of attorney or by executing an amendment through the same
formalities as an original. You have the right to revoke or terminate this durable
power of attorney at any time, so long as you are competent.

This durable power of attorney must be dated and must be acknowledged before
a notary public or signed by two witnesses. If it is signed by two witnesses, they
must witness either (1) the signing of the power of attorney or (2) the principal’s
signing or acknowledgment of his or her signature. In addition, at least one of the
witnesses must sign a declaration that he or she is not a relative and will not get
property from you when you die. A durable power of attorney that may affect real
property should be acknowledged before a notary public so that it may easily be
recorded.

You should read this durable power of attorney carefully. When effective, this
durable power of attorney will give your agent the right to deal with property that
you now have or might acquire in the future. The durable power of attorney is
important to you. If you do not understand the durable power of attorney, or any
provision of it, then you should obtain the assistance of an attorney or other
qualified person.

(b) Nothing in subdivision {a) invalidates any transaction in which a third person
relied in good faith on the authority created by the durable power of attorney.

(c) This section does not apply to the following:

(1) A statutory form power of attorney under Part 3 (commencing with Section
4400).
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(2) A durable power of attorney for health care under Part 4 (commencing with
Section 4600).

Comment. The warning statement in subdivision (a) of Section 4128 replaces the statement
provided in former Civil Code Section 2510(b). Subdivision (b) restates former Civil Code
Section 2510(c) without substantive change. Subdivision (c) restates former Civil Code Section
2510(a) without substantive change, but the reference to statutory form powers of attorney under
former Civil Code Section 2450 is omitted as obsolete. This section is not subject to limitation in
the power of attorney. See Section 4101(b).

Other provisions prescribe the contents of the warning statements for particular types of durable
powers of attorney. See Sections 4401, 4409 (statutory form power of attorney), 4703 (durable
power of attorney for health care), 4771 (statutory form durable power of attorney for health
care). See also Section 4703(a) (introductory clause) (printed form of durable power of attorney
for health care to provide only authority to make health care decisions).

Section 4102 permits a printed form to be used after January 1, 1995, if the form complies with
prior law. A form printed after Januvary 1, 1986, may be sold or otherwise distributed in this state
only if it complies with the requirements of Section 4128 (or its predecessor, former Civil Code
Section 2510). See Section 4102(b).

See also Sections 4014 (“attorney-in-fact” defined), 4018 (“durable power of attorney”
defined), 4026 (“principal” defined), 4034 (“third person” defined).

§ 4129. Springing power of attorney

4129. (a) In a springing power of attorney, the principal may designate one or
more persons who, by a written declaration under penalty of perjury, have the
power to determine conclusively that the specified event or contingency has
occurred. The principal may designate the attorney-in-fact or another persen to
perform this function, either alone or jointly with other persons.

(b) A springing power of attorney containing the designation described in
subdivision (a) becomes effective when the person or persons designated in the
power of attorney execute a written declaration under penalty of perjury that the
specified event or contingency has occurred, and any person may act in reliance on
the written declaration without liability to the principal or to any other person,
regardless of whether the specified event or contingency has actually occurred.

(c) This section applies to a power of attorney whether executed before, on, or
after January 1, 1991, if the power of attorney contains the designation described
in subdivision (a).

(d) This section does not provide the exclusive method by which a power of
attorney may be limited to take effect on the occurrence of a specified event or
contingency.

Comment. Section 4129 continues former Civil Code Section 2514(b)-(e) without substantive
change. This section is intended to make springing powers of attorney more effective by
providing 2 mechanism for conclusively determining that the triggering event or contingency has
occurred. See Section 4030 (“springing power of attorney” defined). Subdivision (a) makes clear
that the principal may give the agent {or one or more other persons) the power to determine by
written declaration under penalty of perjury that the event or contingency specified in the
springing power of attorney has occurred so that the power of attomey is effective, This section
does not apply to or affect springing powers of attorney containing different procedures for

determining whether the triggering event or contingency has occurred. This section applies only
where the terms of subdivision (a) are satisfied.
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Subdivision (b) makes clear that the written declaration of the persons designated in the power
of attorney is conclusive, even though it may turn out that the event or contingency did not occur,
or that circumstances have returned to normal. The purpose of the conclusive written declaration
is to permit other persons to act in reliance on the written declaration without liability.

A springing power of attorney may or may not be a durable power of attorney. A springing
power that takes effect on the occurrence of a contingency other than the incapacity of the
principal (such as, for example, the principal’s failure to return from a vacation or business trip by
a certain date) need not be a durable power of attorney. However, a springing power of attorney
that takes effect upon the incapacity of the principal is necessarily a durable power of attorney,
and the other rules concerning durable powers of attorney are applicable.

Subdivision (c) makes clear that this section applies to powers of attorney executed before the
operative date of this section if they contain the designation provided in subdivision (a).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
{“principal” defined).

§ 4130. Inconsistent authority

4130. (a) If a principal grants inconsistent authority to one or more attorneys-in-
fact in two or more powers of attorney, the authority granted last controls to the
extent of the inconsistency. .

(b) This section is not subject to limitation in the power of attorney.

Comment. Section 4130 is new. For a special rule applicable to durable powers of attorney for

health care, see Section 4727(d). See also Sections 4014 (“attorney-in-fact” defined), 4022

{“power of attorney” defined), 4026 (“principal” defined).

Staff Note. Harley Spitler suggests deleting subdivision (b), saying that he does not understand
it. (See Exhibit p. 6; he makes the same point elsewhere in connection with this language
wherever it appears.) Perhaps better phrasing can be found, but Mr. Spitler may also be objecting
to the policy of restricting the principal’s ability to act free of any statutory limitations.

The State Bar would add a cross-reference to the special rule applicable to health care powers
under Section 4727(d) (durable power of attorney for health care revokes all earlier durable
powers of attorney for health care unless otherwise provided), although the Bar’s first suggestion
is to eliminate the special rule. Technically, the exception need not be noted because of the rule in
Section 4100 that makes the general rules subject to any special rules in stated in Part 3 or 4.
However, the staff has no serious objection to including the exception language, noting that there
may also be other places where an exception would need to be noted to preserve a consistent
drafting style.

CHAPTER 3. MODIFICATION AND REVOCATION OF POWERS OF
ATTORNEY

§ 4150. Manner of modification of power of attorney

4150. (a) A principal may modify a power of attorney as follows:

(1) In accordance with the terms of the power of attorney.

(2) By an instrument executed in the same manner as a power of attorney may be
executed.

(b) An attorney-in-fact or third person who does not have notice of the
modification is protected from liability as provided in Chapter 4 (commencing
with Section 4300).
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Comment. Section 4150 is new. The manner of modifying a power of attorney as provided in
subdivision (a)(2) 1s more formal than the manner of revoking the attorney-in-fact’s authority
provided by Section 4152(a). Subdivision (a)(2) is subject to limitation in the power of attorney.
See Section 4101 (priority of provisions of power of attorney).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney™ defined), 4026
{(“principal” defined), 4034 (“third person’ defined). :

Staff Note. Harley Spitler makes the same point about “executed” in subdivision (a)(2) that he
made in connection with Section 4052. (See Exhibit p. 6; Staff Note following Section 4052.) He
also suggests that this section may not be intended to apply to durable powers of attorney for
health care, but the staff does not see why that would be, recognizing that other rules also apply to
health care powers, as provided in Section 4100. It is really not an issue, since Section 4150 is
subsumed by Section 4727,

The principal’s right to stop removal of his leg (to use Mr. Spitler’s example), is preserved in
Section 4727,

§ 4151. Manner of revocation of power of attorney

4151. (a) A principal may revoke a power of attorney as follows:

(1) In accordance with the terms of thé power of attorney.

(2) By a writing. This paragraph is not subject to limitation in the power of
attorney. |

(b} An attorney-in-fact or third person who does not have notice of the
revocation is protected from liability as provided in Chapter 4 (commencing with
Section 4300).

Comment. Section 4151 is new. This section provides for termination of the power of attorney,
as distinct from revocation of the authority of the attorney-in-fact pursuant to Section 4152. The
rule in subdivision (a)(2) permitting revocation of a power of attorney by a writing executed by
the principal acts as an escape hatch and is not subject to limitation in the power of attorney. See
Section 4101(b) (exception to priority of provisions of power of attorney).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined), 4034 (“third person” defined); Civ. Code § 1216 (recordation of revocation
of recorded instruments).

Staff Note. Harley Spitler makes similar points to his comments on Section 4150. (See Exhibit
pp. 6-7.) He also suggests adoption of the rule from the Uniform Health-Care Decisions Act. The
staff believes this suggestion merits study, but as discussed in Memorandum 94-2, this is not the
appropriate stage of this project to do so.

The State Bar suggests adding language to the Comment to Section 4151. (See Exhibit p. 27.)
The staff recommends this addition. ' '

§ 4152. Manner of revocation of attorney-in-fact’s authority

4152. (a) The authority of an attorney-in-fact under a power of attorney may be
revoked as follows:

(1) In accordance with the terms of the power of attorney.

(2) Where the principal informs the attorney-in-fact orally or in writing that the
attorney-in-fact’s authority is revoked or when and under what circumstances it is
revoked. This paragraph is not subject to limitation in the power of attorney.

(3) Where the principal’s legal representative, with approval of the court,
informs the attorney-in-fact in writing that the attorney-in-fact’s authority is
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revoked or when and under what circumstances it is revoked. This paragraph is not
subject to limitation in the power of attorney.

(b} An attorney-in-fact or third person who does not have notice of the
revocation is protected from liability as provided in Chapter 4 (commencing with
Section 4300).

Comment. Section 4132 is new. The rules concerning revocation of the attorney-in-fact’s
authority by the principal are not as strict as the rules on modification of the power of attorney.
Compare subdivision (a)(2) with Section 4150(a)(2). No writing is required to revoke the
attorney-in-fact’s authority, and if a writing is used, it need not be witnessed or notarized to be
effective between the principal and attorney-in-fact. Subdivisions (a}¥2) and (a)(3)

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney™ defined), 4026
(“principal” defined), 4034 (“third person” defined); Civ. Code § 1216 {recordation of revocation
of recorded instruments).

Staff Note. The State Bar suggest switching the order of this section and Section 4153, (See
Exhibit p. 27.} This is a question of taste, but the staff has no objection.

§ 4153. Termination of attorney-in-fact’s authority

4153. (a) Subject to subdivision (b), the authority of an attorney-in-fact under a
power of attorney is terminated by any of the following events:

(1) In accordance with the terms of the power of attorney.

(2) Extinction of the subject or fulfillment of the purpose of the power of
attorney.

(3) Revocation of the attorney-in-fact’s authority, as provided in Section 4152.

(4) Death of the principal, except as to specific authority permitted by statute to
be exercised after the principal’s death.

(5) Removal of the attorney-in-fact.

(6) Resignation of the attorney-in-fact.

(7) Incapacity of the attorney-in-fact, except that a temporary incapacity
suspends the attorney-in-fact’s authority only during the period of the incapacity.

(8) Dissolution or annulment of the marriage of the attorney-in-fact and
principal, as provided in Section 4154.

(9) Death of the attorney-in-fact. _

(b) An attorney-in-fact or third person who does not have notice of an event that
terminates the power of attorney or the authority of an attorney-in-fact is protected
from liability as provided in Chapter 4 (commencing with Section 4300).

Comment. Section 4153 is drawn from the general agency rules provided in Civil Code
Sections 2355 and 2356. This section continues the substance of former law as to termination of
the authority of an attorney-in-fact under a power of attorney. For a special rule as to termination
of nondurable powers of attorney on principal’s incapacity, see Section 4155.

Subdivision (a)(1) is the same as Civil Code Section 2355(a). Subdivision (a)(2) is the same as
Civil Code Section 2355(b), but the reference to fulfillment of the purpose of the power of
attorney is new. Subdivision (a)(3) is the same as Civil Code Section 2356(a)(1). These
subdivisions recognize that the authority of an attorney-in-fact necessarily ceases when the
underlying power of attorney is terminated.

Subdivision (a)(4) is the same as Civil Code Section 2356(a)(2), but recognizes that certain
tasks may remain to be performed after death. See, e.g., Sections 4238 (attorney-in-fact’s duties
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on termination of authority), 4609 (“health care” defined to include post-death decisions), 4720
(authority to make heaith care decisions, inchiding certain post-death decisions).

Subdivision (a)}(5) is generalized from Civil Code Section 2355(c)~(f). Subdivision (a}6) is
similar to Civil Code Section 2355(d) (renunciation by agent). For the manner of resignation, see
Section 4207. Subdivision (a)(7) is similar to Civil Code Section 2355(e). Subdivision (a)(8)
cross-refers to the rules governing the effect of dissolution and annulment of marriage.
Subdivision (a){9) is the same as Civil Code Section 2355(c).

Subdivision (b) preserves the substance of the introductory clause of Civil Code Section 2355
and Civil Code Section 2356(b), which protect persons without notice of events that terminate an
agency.

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined), 4034 (“third person” defined); Civ. Code § 1216 (recordation of revocation
of recorded instruments).

§ 4154. Effect of dissolution or annulment

4154. (a) If after executing a power of attorney the principal’s marriage to the
attorney-in-fact is dissolved or annulled, the principal’s designation of the former
spouse as an attorney-in-fact is revoked.

(b) If the attorney-in-fact’s authority is revoked solely by subdivision (a), it is
revived by the principal’s remarriage to the attorney-in-fact.

Comment. Section 4154 is generalized from former Civil Code Section 2437(e) (revocation of
durable power of attorney for health care on dissolution or annulment) and part of former
subdivision (f) of Civil Code Section 2355 (revocation in case federal absentee). This section is
also comparable to Section 6122(a)-(b) (revocation of provisions in will after dissolution or
annulment). For special rules applicable to a federal “absentee” (as defined in Section 1403), see
Section 3722,

This section is subject to limitation by the power of attorney. See Section 4101 (priority of
provisions of power of attorney).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
{“principal” defined); Civ. Code § 1216 (recordation of revocation of recorded instruments).

Staff Note. Harley Spitler suggests adoption of language from the Uniform Health-Care
Decisions Act. (See Exhibit p. 8.) In effect, this would be the same as Section 4154 as qualified
by Section 4101, except that the uniform act also terminates authority on legal separation. Earlier
drafts presented a number of different proposals, and the possibility of terminating authority on
legal separation was fully discussed. The present scheme was decided upon in the interest of
simplicity and consistency with the wills provision. It is recognized that the law is not thoroughly
consistent, but adopting the rule of the unenacted Uniform Health-Care Decisions Act would not
advance the consistency of California law.

The State Bar also suggests adding legal separation to the list of terminating events, but would
permit the court to order otherwise in the order for dissolution, annulment, or legal separation.
{See Exhibit p. 27.) This proposal has been made and considered before. Does the Commission
wish to reconsider this section?

Both Mr. Spitler and the State Bar question the rule that revives a power of attorney upon
remarriage of the principal and named attorney-in-fact. (See Exhibit pp. 8, 27.) While the staff
does not consider this a major issue, in light of what we assume to be the infrequency of such
remarriages, it is consistent with the existing health care rule and wills rule. The revival on
remarriage rule is simply intended to avoid unnecessary invalidation. The commentators state that
the principal can execute a new document following a remarriage. This reasoning applies equally
to wills and health care powers under existing:law, and it may also be said with equal force that
the principal can revoke a power following remarriage. It looks like a toss-up, with consistency
and continuity persuading the staff. Does the Commission wish to reopen the matter?
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§ 4155. Termination of authority under nondurable power of attorney on principal’s
incapacity

4155. (a) Subject to subdivision (b), the authority of an attorney-in-fact under a
nondurable power of attorney is terminated by the incapacity of the principal to
contract.

(b) An attorney-in-fact or third person who does not have notice of the
incapacity of the principal is protected from liability as provided in Chapter 4
(commencing with Section 4300).

(c) This section is not subject to limitation in the power of attorney.

Comment. Subdivision (a) of Section 4155 restates the general agency rule in Civil Code
Section 2356(a)(3) without substantive change.

Subdivision (b) preserves the substance of the introductory clause of Civil Code Section 2355
and Civil Code Section 2356(b) protecting persons without notice of events that terminate an
agency. ,

See also Sections 4014 (“attorney-in-fact” defined), 4018 (“durable power of attorney”
defined), 4022 (“power of attorney” defined), 4026 (“principal” defined), 4034 (“third person”
defined); Civ. Code § 1216 (recordation of revocation of recorded instruments).

Staff Note. Harley Spitler suggests deleting this section, but this is based on a misreading of
the statutory language. (See Exhibit pp. 8-9.)

CHAPTER 4. ATTORNEYS-IN-FACT

Article 1. Qualifications and Authority of Attorneys-in-Fact

§ 4200. Qualifications of attorney-in-fact

4200. Only a person having the capacity to contract is qualified to act as an
attorney-in-fact.

Comment. Section 4200 supersedes the last part of Civil Code Section 2296 (“any person may
be an agent™) to the extent that it applied to attorneys-in-fact under powers of attorney. For
special limitations on attorneys-in-fact under durable powers of attorney for health care, see
Sections 4700(b)-(c), 4720.

See also Sections 56 (“person” defined), 4014 (“attorney-in-fact” defined).

Staff Note. Harley Spitler finds this section troublesome and suggests that it might require a
court hearing to determine whether the attorney-in-fact has capacity. (See Exhibit p. 9.) This 1s
not the intent of the section, and we do not believe it can properly be read this way. It seems to
the staff that the section states the obvious. It could be deleted without losing anything. The only
reason it was included in an earlier draft was that the general agency rule in Civil Code Section
2296 (any person may be an agent) seems too broad.

§ 4201. Effect of designating unqualified person as attorney-in-fact

4201. Designating an unqualified person as an attorney-in-fact does not affect
the immunities of third persons nor relieve the unqualified person of any
applicable duties to the principal or the principal’s successors.

Comment. Section 4201 is drawn from the Missouri Durable Power of Attorney Law. See Mo.
Ann. Stat. § 404.707(4) (Vernon 1990). For provisions governing immunities of third persons, see
Section 4300 et seq.
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See also Sections 4014 (“attorney-in-fact” defined), 4026 (“principal” defined), 4034 (“third
person” defined). '

Staff Note. Harley Spitler finds this to be a “mighty strange provision” since he does not see
how an attorney-in-fact lacking capacity could carry out or understand his or her duties. (See
Exhibit p. 9.) The section would apply to minors who do not have the capacity to contract,
although they may be able to understand their duties. It would also apply where an attorney-in-
fact has become incompetent so that it is clear to whomever is in charge of that person’s affairs
that, for example, property and books and records must be turned over to the principal or the
principal’s successors, or a successor attorney-in-fact.

$ 4202. Multiple attorneys-in-fact

4202. (a) A principal may designate more than one attorney-in-fact in one or
more powers of attorney.

(b) Authority granted to two or more attorneys-in-fact is exercisable only by
their unanimous action,

(c) If a vacancy occurs, the remaining attorneys-in-fact may exercise the
authority conferred as if they are the only attorneys-in-fact.

(d) If an attorney-in-fact is unavailable because of absence, illness, or other
temporary incapacity, the other attorneys-in-fact may exercise the authority under
the power of attorney as if they are the only attorneys-in-fact, where necessary to
accomplish the purposes of the power of attorney or to avoid irreparable injury to
the principal’s interests.

(e) An attorney-in-fact is not liable for the actions of other attorneys-in-fact,
unless the attorney-in-fact participates in, knowingly acquiesces in, or conceals a
breach of fiduciary duty committed by another attorney-in-fact.

Comment. Subdivision (a) of Section 4202 is drawn from the Missouri Durable Power of
Attorney Law. See Mo. Ann. Stat. § 404.707(1) (Vernon 1990). This section is subject to
limitation in the power of attormey. See Section 4101 (priority of provisions of power of attorney).
The power of attorney may provide that the authority conferred on two or more attorneys-in-fact
shall or may be exercised either jointly or severally or in a manner, with the priority, and with
respect to particular subjects, provided in the power of attomney

The default rule requiring unanimous action in subdivision (b} is the same in substance as the
rule applicable under the statutory form power of attorney. See Section 4401.

Subdivisions (b)-(d) are comparable to the rules applicable to multiple trustees under Sections
15620-15622.

Subdivision {e) is comparable to the general rule as to cotrustees in Section 16402(a).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined).

Staff Note. The word “only” has been added in subdivision (b) at the suggestion of the State
Bar, (See Exhibit p. 28.) Additional editorial suggestions made by Harley Spitler have not been
implemented because the language as it stands is consistent with the Trust Law. (See Exhibit p.
9.)

§ 4203. Successor attorneys-in-fact

4203. (a) A principal may designate one or more successor attorneys-in-fact to
act if the authority of a predecessor attorney-in-fact terminates.
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(b) The principal may grant authority to another person, designated by name, by
office, or by function, including the initial and any successor attorneys-in-fact, to
designate at any time one or more successor attorneys-in-fact.

(c) A successor attorney-in-fact is not liable for the actions of the predecessor
attorney-in-fact, unless the successor attorney-in-fact improperly permits the
predecessor attorney-in-fact’s breach of fiduciary duty to continue.

Comment. Section 4203 is drawn in part from the Missouri Durable Power of Attorney Law.
See Mo. Ann. Stat. § 404.723(2)-(3) (Vernon 1990). For events that terminate the authority of an
attorney-in-fact, see Section 4153,

Subdivision (c) is comparable to the general rule as to successor trustees in Section 16403(a).

A successor attorney-in-fact is the same as an original attorney-in-fact under this division. See
Section 4014(b) (“attorney-in-fact” includes successor or alternate attorney-in-fact). See also
Sections 4018 (“durable power of attorney” defined), 4022 (“power of attorney” defined), 4026
{“principal” defined).

Staff Note. The State Bar suggests deleting the last clause of subdivision (¢} “in light of the
philosophical decision to impose no independent duty to act on an attorney-in-fact.” (See Exhibit
p. 28.) But this overstates the situation. The attorney-in-fact may have a duty to act if a
transaction has been commenced or if the attorney-in-fact has agreed to accept the duties under
the power of attorney. See Section 4230(b)-(c).

Harley Spitler suggests deleting “improperly” in subdivision (c) based on the argument that
there is no such thing as a “proper” breach of fiduciary duty. However, the meaning of the
provision is that the successor attorney-in-fact is liable where he or she has a dury and yet permits
the breach to continue, as in a case where the successor does not take steps to compel the
predecessor to turn property or records over. The draft is generalized from the Trust Law rules,
and attempts to summarize the detail in the Trust Law. An earlier draft presented the detailed
language of Section 16403(b), but it seemed out of place in the less formal context of powers of
attorney.

The Commission should consider whether to continue subdivision (c). Without the detail of the
Trust Law, it does not provide much guidance. The staff does not believe much would be lost by
its deletion. We would not simply strike “improperly” however, since that would seem to impose
absolute liability on the successor. Nor would we delete only the last clause, since that goes too
far in shielding the successor.

§ 4204. Compensation of attorney-in-fact

4204. An attorney-in-fact is entitled to reasonable compensation for services
rendered to the principal as attorney-in-fact and to reimbursement for reasonable

expenses incurred as a result of acting as attorney-in-fact.

Comment. Section 4204 is drawn from the Missouri Durable Power of Attorney Law. See Mo.
Ann. Stat. § 404.725 (Vernon 1990). This section is comparable to Sections 15681 (trustee’s
compensation) and 15684(a) (reimbursement for trustee’s expenses). In many situations, a
relative acting as an attorney-in-fact under a durable power of attorney expects to act for the
principal as an accommodation. Normally, while the principal is not disabled, such service will be
infrequent and will not involve substantial time. However, with the prospect that if the principal
becomes disabled or incapacitated, substantial time, effort, and expense may be required of the
attorney-in-fact and any successor attorneys-in-fact extending over a long period of time,
compensation may be important. A definite understanding regarding compensation may be
included in the power of attorney or in a separate agreement. Reimbursement of expenses would
be expected to include the cost of bookkeeping, tax, and legal services incurred by the attorney-
in-fact in performing duties on the principal’s behalf. It would also include the cost of preparing
an accounting and any travel or personal expense incurred by the attorney-in-fact. This section is
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subject to limitation in the power of attorney. See Section 4101 (priority of provisions of power of
attorney). _

See Section 4231(b) (effect of compensation on standard of care). See also Sections 4014
(“attorney-in-fact” defined), 4026 (“principal” defined).

§ 4205. Delegation of attorney-in-fact’s authority

4205. (a) An attorney-in-fact may revocably delegate authority to perform
mechanical acts, or acts that the attorney-in-fact cannot lawfully perform, to one or
more persons qualified to exercise the authority delegated.

(b) The attorney-in-fact making a delegation remains responsible to the principal
for the exercise or nonexercise of the delegated authority.

Comment. Subdivision (a) of Section 4205 is drawn from Civil Code Section 2349. As
provided in subdivision (b), delegation does not relieve the attorney-in-fact of responsibility for
the acts of subagents. This section is subject to limitation in the power of attorney. See Section

4101 (priority of provisions of power of attorney).
See also Sections 4014 (“attorney-in-fact” defined), 4026 (“principal” defined).

Staff Note. Harley Spitler suggests deleting the clause “or acts that the attorney-n-fact cannot
lawfully perform.” He recognizes that this is drawn from the general agency statute, but believes
it is wrong there, too. (See Exhibit p. 9.) This authority would cover acts such as those that may
be performed only by a licensed person, such as a broker or attorney. The clause could probably
be omitted without serious loss,

& 4206. Relation of attorney-in-fact to court-appointed fiduciary

4206. (a) If, following execution of a durable power of attorney, a court of the
principal’s domicile appoints a conservator of the estate, guardian of the estate, or
other fiduciary charged with the management of all of the principal’s property or
all of the principal’s property except specified exclusions, the attorney-in-fact is
accountable to the fiduciary as well as to the principal. Except as provided in
subdivision (b), the fiduciary has the same power to revoke or amend the durable
power of attorney that the principal would have had if not incapacitated, subject to
any required court approval. '

(b) If a conservator of the estate is appointed by a court of this state, the
conservator can revoke or amend the durable power of attorney only if the court in
which the conservatorship proceeding is pending has first made an order
authorizing or requiring the fiduciary to modify or revoke the durable power of
attorney and the modification or revocation is in accord with the order.

(c) This section does not apply to a durable power of attorney for health care.

(d) This section is not subject to limitation in the power of attorney.

Comment. Section 4206 continues former Civil Code Section 2402(a) without substantive
change. Subdivision (a) is substantially the same as the official text of Section 3(a) of the
Uniform Durable Power of Attorney Act {1979), Uniform Probate Code Section 5-503(a) (1991),
with several clarifying changes. “Conservator of the estate” has been substituted for
“conservator.” This change is consistent with the concept of the Uniform Act that the fiduciary to
whom the attorney-in-fact under a durable power is accountable and who may revoke or amend
the durable power includes only a fiduciary charged with the management of the principal’s estate
and does not include a person appoeinted only to exercise protective supervision over the person of
the principal. See Unif. Durable Power of Attorney Act § 3 comment (1979); Unif. Prob. Code §
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5-503 comment {1991). The reference in the Uniform Act to the principal’s “disability” is omitted
to conform with other provisions of this division. The authority of the fiduciary to revoke or
amend is the same as in the official text of Section 3(a) of the Uniform Durable Power of
Attorney Act, except that the possibility of a requirement of court approval is recognized, as in
subdivision (b) which applies to California conservators.

See also Sections 2(b) (construction of provisions drawn from uniform acts), 4014 (“attorney-
in-fact” defined), 4018 (“durable power of attorney” defined), 4026 (“principal” defined).

Staff Note. Both Harley Spitler and the State Bar make three suggestions with regard to this
section (see Exhibit pp. 9, 28); the staff would not recommend any of these revisions:

(1) Both suggest deleting “following execution of a durable power of attorney” in the first line
of subdivision (a). The State Bar says this is superfluous.

This language is identical to the official text of Section 3(a) of the Uniform Durable Power of
Attorney Act (1979), Uniform Probate Code Section 5-503(a) (1991). The State Bar Team that
worked closely with the Commission on this draft argued strenuously for preserving language of
the Uniform Durable Power of Attorney Act. The staff does not know why the language appears
in the uniform act, and were we in a drafting session of the National Conference of
Commissioners on Uniform State Laws, we would move to delete it as surplus. Its only apparent
purpose is to distinguish situations where the durable power of attorney is executed after a
conservator is appointed to manage the principal’s property. This does not seem very likely, but if
it did occur, why wouldn’t the rule be the same? Why shouldn’t the attorney-in-fact be Jjust as
accountable to the conservator in that case?

(2) Both suggest deleting the provision that the attorney-in-fact is accountable to the principal.
The State Bar says this would “invite confusion and conflict as to controlling authority.”

Once again, this language is identical to the official Uniform Durable Power of Attorney Act.
The staff does not understand what confusion and conflict is created in practical terms. The
uniform act was revised in 1979 to insert accountability to the principal, presumably for
consistency with the policy that the durable power of attorney is an alternative to a court-
appointed fiduciary. Since the appointment of a conservator does not automatically revoke the
power of attorney, it should not displace the accountability to the principal.

(3) Both suggest deleting the second sentence of subdivision (a) pertaining to the fiduciary’s
power to revoke or amend the durable power of attorney. The State Bar says that it “unreasonably
gives non-California fiduciaries more power than is granted to California fiduciaries and creates
substantial confusion with subsection (b).”

As might be expected, the core of this provision is from the Uniform Durable Power of

‘Attorney Act. The exception for California conservators was added when the uniform act was

enacted on Commission recommendation in 1981. The policy decision was made to require prior
court authorization for revocation of a durable power of attorney by a conservator. This furthers
the policy of self-determination by giving priority to the attorney-in-fact who was selected by the
principal. However the uniform act rule was retained for non-California durable powers of
attorney in the interest of uniformity. In addition, it is probably also consistent with conflict of
laws principles. The last clause was added when the Commission considered this section in May
1993. Its purpose is to avoid giving a foreign conservator more power than provided by the
governing law of the foreign jurisdiction,

§ 4207. Resignation of attorney-in-fact

4207. (a) An attorney-in-fact may resign by any of the following means:
(1) If the principal is competent, by giving notice to the principal.
(2) If a conservator has been appointed, by giving notice to the conservator.
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(3) On written agreement of a successor who is designated in the power of
attorney or pursuant to the terms of the power of attorney to serve as attorney-in-
fact.

(4) Pursuant to a court order. _

(b) This section is not subject to limitation in the power of attorney.

Comment. Section 4207 is new. For judicial procedures for approving the attorney-in-fact’s
resignation, see Sections 4941(e) (petition as to power of attorney other than durable power of
attorney for health care ), 4942(e) (petition as to durable power of attorney for health care ).

See also Sections 4014 (“attorney-in-fact™ defined), 4022 (“power of attorney™ defined), 4026
{“principal” defined).

Article 2. Duties of Attorneys-in-Fact

§ 4230. When duties commence

4230. (a) Except as provided in subdivision (c), a person who is designated as an
attorney-in-fact has no duty to exercise the authority granted in the power of
attorney, regardless of whether the principal has become incapacitated, is missing,
or is otherwise unable to act.

(b) Acting for the principal in one or more transactions does not obligate an
attorney-in-fact to act for the principal in a subsequent transaction, but the
attorney-in-fact has a duty to complete a transaction that the attorney-in-fact has
commenced.

(¢) If an attorney-in-fact has expressly agreed in writing to act for the principal,
the attorney-in-fact has a duty to act pursuant to the terms of the agreement. The
agreement to act on behalf of the principal is enforceable against the attorney-in-
fact as a fiduciary regardiess of whether there is any consideration to support a
contractual obligation.

Comment. Section 4230 is drawn in part from the Missouri Durable Power of Attorney Law.
See Mo. Ann. Stat. § 404.705(4) (Vernon 1990). Subdivision (a) makes clear that being named as
an attorney-in-fact under a durable or nondurable power of attorney imposes no duty on the
named person to act. This is true even if the attorney-in-fact knows of the designation and has
received the power of attorney. A duty to act under this part only arises by reason of an express
agreement in writing, as provided in subdivision (c). Reliance is not sufficient to impose a legal
duty to act, as provided in subdivision (b). However, a particular transaction must be completed.

This section recognizes that many powers of attorney are given and accepted as a gratuitous
accommodation by the attorney-in-fact. The principal wants someone to have the ability to act if
something needs to be done, but rarely would the principal expect to impose a duty to act on a
friend or family member if the attorney-in-fact chooses not to do so. Consequently, unless the
attorney-in-fact has agreed to act, accepting a power of attorney designation imposes no duty to
act and the named person may even renounce the designation. The person named as attorney-in-
fact may also merely wait until the situation arises and then determine whether to act. The person
may refuse to act because of personal inconvenience at the time of becoming involved, or for any
other reason, and is not required to justify a decision not to act. The person named as attorney-in-
fact may believe that there are others in a better position to act for the principal or that the
situation really warrants appointment of a court-supervised guardian or conservator. However,
once the attorney-in-fact undertakes to act under the power of attorney, the transaction is
governed by the duties imposed in the law to act as a fiduciary. See subdivision (c).
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See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined). :

Staff Note. Harley Spitler disagrees with the policy of this section and would impose a duty on
the attorney-in-fact who is made aware of the appointment and fails to renounce the office or tell
the principal that he will not act as attorney-in-fact. (See Exhibit pp. 10-11.) It should be noted,
however, that the language from the Uniform Health-Care Decisions Act quoted by Mr. Spitler
does not impose a duty; it is hortatory language that implies that the principal may get an
understanding that the attorney-in-fact is willing to take responsibility. However, that is not the
end of the question, since a person may be willing to take responsibility today, but come to a
different conclusion a year or five or 10 later. Circumstances may have changed for the person
named as attorney-in-fact; he or she may have moved, may be financially unable to commit the
time and resources, or not be in physical or emotional condition to do what was once promised.
These issues are addressed in the draft.

As a technical revision, the State Bar recommends adding a subdivision (d) to the effect that the
other duties provided in Article 2 apply only when the attorney-in-fact is acting or has a duty to
act under the power of attorney. The staff would revise subdivision (a) to meet the State Bar’s
concern:

{a) Except as provided in subdivisien subdivisions (b) and (c), a person who is designated
as an attorney-in-fact has no duty to exercise the authority granted in the power of attorney

and is not subject to the other duties of an attorney-in-fact, regardless of whether the principal

has become incapacitated, is missing, or is otherwise unable to act.

§ 4231. Duty of care and skill; liability for losses

4231. (a) Except as provided in subdivisions (b) and (c), in dealing with property
of the principal, an attorney-in-fact shall observe the standard of care that would
be observed by a prudent person dealing with property of another and is not
limited by any other statute restricting investments by fiduciaries.

(b) If an attorney-in-fact is not compensated, the attorney-in-fact is not liable for
a loss to the principal’s property unless the loss results from the attorney-in-fact’s
bad faith, intentional wrongdoing, or gross negligence.

(c) An attorney-in-fact who has special skills or expertise or was designated as
an attorney-in-fact on the basis of representations of special skills or expertise
shall observe the standard of care that would be observed by others with similar
skills or expertise.

Comment. Subdivisions (a) and (b) of Section 4231 are drawn from the standard applicable to
custodians under Section 3912(b) (California Uniform Transfers to Minors Act). See also Section
4204 (compensation of attorneys-in-fact). The prudent person standard in subdivision (a) is
generally consistent with the standard applicable under general agency law. See Restatement
{Second) of Agency § 379 (1957).

Subdivision (c) is consistent with the general rule concerning expert fiduciaries stated in the
cases. See the discussions in Estate of Collins, 72 Cal. App. 3d 663, 673, 139 Cal. Rptr. 644
{1977); Coberly v. Superior Court, 231 Cal. App. 2d 685, 689, 42 Cal. Rptr. 64 {1965); Estate of
Beach, 15 Cal. 3d 623, 635, 542 P.2d 994, 125 Cal. Rptr. 570 (1975) (bank as executor); see also
Section 4237 (attorney-in-fact’s duty to use special skills); Section 2401 Comment {standard of
care applicable to professional guardian or conservator of estate); Section 3912 Comment
(standard of care applicable to professional fiduciary acting as custodian under California
Uniform Transfers to Minors Act); Section 16040 Comment (standard of care applicable to expert
trustee).
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This section is subject to limitation in the power of attorney. See Section 4101 (priority of
provisions of power of attorney).
See also Sections 4014 (“attorney-in-fact” defined), 4026 (“principal” defined).

§ 4232, Duty of loyalty

4232. An attorney-in-fact has a duty to act in the interest of the principal and to
avoid conflicts of interest. This section is not subject to limitation in the power of
attorney.

Comment. The first sentence of Section 4232 restates the substance of part of Civil Code
Section 2322(c) in the general agency rules. This section omits the requirement that the attorney-
in-fact act “solely” in the principal’s interest and the detail concerning avoiding conflicts of
interest. The duty of loyalty is also consistent with Civil Code Section 2306 (agent not to defraud
principal). Unlike Civil Code Section 2322(c), Section 4232 is stated as an affirmative duty,
rather than a prohibition against violation of a duty applicable to trustees under Section 16002.
The duty of loyalty of an attorney-in-fact to the principal is subject to the limitations in Section
4230 relating to commencement of the duties of an attorney-in-fact under a power of attomney.

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined).

Staff Note. Both Harley Spitler and the State Bar suggest deleting the second sentence, thereby
enabling the principal to permit conflicts of interest in the power of attorney. (See Exhibit pp. 11,
28.) The staff is somewhat reluctant, but can accept this change. At some theoretical point,
however, a power of attorney would cease to be a fiduciary relationship if the attorney-in-fact
were fully excused from the duty to act in the principal’s interest, since that is the fundamental
aspect of a fiduciary relationship.

The State Bar proposes revising this section to read as follows (the staff has made some minor
editorial revisions):

4232. (a) An attorney-in-fact has a duty to act in the interest of the principal and to avoid
conflicts of interest.

(b) Notwithstanding subdivision (a), an attorney-in-fact is not liable solely because the
attorney-in-fact also benefits from acting for the principal, has conflicting interests in relation
to the property, care, or affairs of the principal, or acts in an inconsistent manner regarding
the respective interests of the principal and the attorney-in-fact.

The staff is not clear on the meaning of the last clause concerning acting in an “inconsistent
manner.” Perhaps the State Bar representatives can provide further explanation at the meeting.
The Commission should consider whether this accommodation to the informal and familial nature
of a typical durable power of attorney should be made.

§ 4233. Duty to keep principal’s property separate and identified

4233. (a) The attorney-in-fact shall keep the principal’s property separate and
distinct from other property in a manner adequate to identify the property clearly
as belonging to the principal. This subdivision is not subject to limitation in the
power of attorney.

(b) An attorney-in-fact holding property for a principal complies with
subdivision (a) if the property is held in the name of the principal or in the name of
the attorney-in-fact as attorney-in-fact for the principal.

Comment. Section 4233 is drawn from the Missouri Durable Power of Attorney Law. See Mo.
Ann. Stat. § 404.712 (Vernon 1990). This section is consistent with the general agency rule in
Civil Code Section 2322(c) which formerly applied to powers of attorney. Unlike Civil Code
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Section 2322(c), Section 4233 is stated as an affirmative duty, rather than a prohibition against
violation of a duty applicable to trustees under Section 16009,

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
{(“principal” defined).

Staff Note. The State Bar suggests deleting the second sentence of subdivision {a), making the
duty to keep property separate and identified subject to limitation in the power of attorney. (See
Exhibit p. 29.) The staff thinks this change is acceptable.

§ 4234. Duty to keep principal informed and follow instructions

4234. (a) To the extent reasonably practicable under the circumstances, an
attorney-in-fact has a duty to keep in regular contact with the principal, to
communicate with the principal, and to follow the instructions of the principal.

(b) With court approval, the attorney-in-fact may disobey instructions of the

. .

principal. |

Comment. Section 4234 is drawn from general agency rules. The duty to follow the principal’s
instructions is consistent with the general agency rule in Civil Code Section 2309. See also Civ.
Code § 2019 (agent not to exceed limits of actual authority). The duty to communicate with the
principal is consistent with the general agency rule in Civil Code Sections 2020 and 2332.

Subdivision (b) is a limitation on the general agency rule in Civil Code Section 2320 (power to
disobey instructions). For provisions relating to judicial proceedings, see Section 4300 ef seq.

See also Sections 4014 (“attorney-in-fact™ defined), 4022 (“power of attorney” defined), 4026
(“principal” defined).

a M O e

Staff Note. The State Bar would replace the duty to keep in regular contact and communicate
{which they describe as “nebulous”) with a duty to keep the principal informed as to the actions
of the attorney-in-fact under the power of attorney. (See Exhibit p. 29.) The staff thinks the draft
statute is more useful for laypersons, but does not feel strongly about it. The general tenor of the
State Bar’s commentary on this part of the draft statute has been to make the statute more formal,
more like the Trust Law, and arguably less informative for laypersons. Whether this is the best
approach in this statute, is up to the Commission.

The State Bar also suggests that the rule in subdivision (b) should be subject to limitation in the
power of attorney. The staff agrees with this point. If the principal specifically forbids it, the
attorney-in-fact should not be able to disobey the principal’s instructions even with a court order.

§ 4235, Consultation

| personal affairs, welfare, family, property, and business interests.

4235. If the principal becomes wholly or partially incapacitated, or if there is a
question concerning the capacity of the principal to give instructions to and
supervise the attorney-in-fact, the attorney-in-fact may consult with a person
previously designated by the principal for this purpose, and may also consult with
and obtain information needed to carry out the attorney-in-fact’s duties from the
principal’s spouse, physician, attorney, accountant, a member of the principal’s
family, or other person, business entity, or government agency with respect to
matters to be undertaken on the principal’s behalf and affecting the principal’s

Comment. Section 4235 is drawn from the Missouri Durable Power of Attomey Law. See Mo.
Ann. Stat, § 404.714{4) (Vernon 1990). This section does not provide anything inconsistent with
permissible practice under former law, but is intended to recognize the desirability of consultation
in appropriate circumstances and provide assurance to third persons that consultation with the

~ attorney-in-fact is proper and does not contravene privacy rights. As to the right to obtain medical
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records under the durable power of attorney for health care, see Section 4721, See also Section
4455(f) (receipt of bank statements, etc., under statutory form powers of attorney).
See also Sections 4014 (“attorney-in-fact” defined), 4026 (“principal” defined).

Staff Note. Harley Spitler says this section is “harmless and not needed” since any attorney-in-
fact can consult anytime. (See Exhibit p. 11.) The State Bar wants to make the section more
forceful by providing that a court can enforce disclosure and that disclosure of privileged
information to the attorney-in-fact does not constitute a waiver of any privilege. (See Exhibit p.
29.) '

The State Bar’s suggestion could be implemented in part by adding the following to this
section:

A person from whom information is requested shall disclose relevant information to the
attorney-in-fact. Disclosure under this section is not a waiver of any privilege that may apply
to the information disclosed.

The judicial remedy would be covered by revisions in Section 4941.

§ 4236. Duty to keep records and account; avaii]ability of records to other persons

4236. (a) The attorney-in-fact shall keep records of all transactions entered into
by the attorney-in-fact on behalf of the principal.

(b) The attorney-in-fact does not have a duty to make an account of transactions
entered into on behalf of the principal, except in the following circumstances:

(1) At any time requested by the principal.

(2) Where the power of attorney requires the attorney-in-fact to account and
specifies to whom the account is to be made.

(3) On request by the conservator of the estate of the principal while the
principal is living.

(4) On request by the principal’s personal representative or successor in interest
after the death of the principal.

(5) Pursuant to court order.

(c) The following persons are entitled to examine and copy the records of the
attorney-in-fact:

(1) The principal.

(2) The conservator of the estate of the principal while the principal is living.

(3) The principal’s personal representative or successor in interest after the death
of the principal.

(4) Any other person, pursuant to court order.

- (d) This section is not subject to limitation in the power of attorney.

Comment. Section 4236 is drawn in part from Minnesota law. See Minn. Stat. Ann. § 523.21
(West Supp. 1990). For provisions relating to judicial proceedings, see Section 4900 et seq.

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined).

Staff Note. The State Bar finds a “disturbing implication” in this section that the books and
records kept by the attorney-in-fact “do not belong” to the principal and that the principal would
have to pay to have copies made. (See Exhibit p. 29.) The State Bar seems to propose that the
statute be revised to provide that the records belong to the principal or his or her legal
representatives, and that the attorney-in-fact would be allowed to make and keep copies at the
principal’s expense,
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It seems to the staff that either way the principal is stuck with the cost, and that the ownership
issue does not even arise under the present draft. If it would help, the introductory clause of
subdivision (c) could be revised to read: “The following persons are entitled to examine and copy
the records of kept by the attormey-in-fact....”

§ 4237. Duty to use special skills

4237. An attorney-in-fact with special skills has a duty to apply the full extent of
those skills. '

Comment. Section 4237 is comparable to Section 16014(a) applicable to trustees. See also
Section 4231(c) (expert standard of care). This section is subject to limitation in the power of

attorney. See Section 4101 (priority of provisions of power of attorney).
See also Section 4014 (“attorney-in-fact” defined).

§ 4238. Attorney-in-fact’s duties on termination of authority

4238. (a) On termination of an attorney-in-fact’s authority, the attorney-in-fact
shall promptly deliver possession or control of the principal’s property as follows:

(1) If the principal is not incapacitated, to the principal or as directed by the
principal.

(2) If the principal is incapacitated, to the following persons with the following
priority:

(A) To a qualified successor attorney-in-fact.

(B} As to any community property, to the principal’s spouse.

(C) To the principal’s conservator of the estate or guardian of the estate.

(3) In the case of the death of the principal, to the principal’s personal
representative, if any, or the principal’s successors.

(b) On termination of an attorney-in-fact’s authority, the attorney-in-fact shall
deliver copies of any records relating to transactions undertaken on the principal’s
behalf that are requested by the person to whom possession or control of the
property is delivered.

{¢) Termination of an attorney-in-fact’s authority does not relieve the attorney-
in-fact of any duty to render an account of actions taken as attorney-in-fact.

(d) The attorney-in-fact has the powers reasonably necessary under the
circumstances to perform the duties provided by this section.

Comment. Section 4238 is new. The rules concerning duties on termination of the attorney-in-
fact’s authority are drawn in part from Section 15644 (delivery of property by former trustee upon
occurrence of vacancy). This section is subject to limitation in the power of attorney. See Section
4101 {priority of provisions of power of attorney). For other rules concerning the attorney-in-
fact’s relation with court-appointed fiduciaries under a durable power of attorney, see Section
4206. ‘ :

~See also Sections 4014 (“attorney-in-fact” defined), 4026 (“principal” defined).

Staff Note. Harley Spitler says that this section needs language to protect the principal when
the principal and attorney-in-fact are married but have separated. (See Exhibit p. 11.) This ties in
with the suggestion that a legal separation should terminate a power of attorney unless otherwise
provided in the power. See Section 4154 and the Staff Note following it.
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Article 3. Authority of Attorneys-in-Fact

§ 4260, Limitation on article

4260. This article does not apply to the following:

(a) Statutory form powers of attorney under Part 3 (commencing with Section
4400).

{b) Durable powers of attorney for health care under Part 4 {commencing with
Section 4600).

Comment. Section 4260 limits the application of this article. Statutory form powers of attorney
and durable power of attorney for health care have special rules concerning the authority of
attorneys-in-fact. :

§ 4261. General power of attorney

4261. If a power of attorney grants general authority to an attorney-in-fact and is
not limited to one or more express actions, subjects, or purposes for which general
authority is conferred, the attorney-in-fact has all the authority to act that a person
having the capacity to contract may carry out through an attorney-in-fact
specifically aunthorized to take the action.

Comment. Section 4261 is new and provides for the broadest possible authority in a general
power of attorney. For specific limitations applicable to this section, see Sections 4264 {authority
that must be specifically authorized), 4265 (actions that may not be taken by an attorney-in-fact).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined).

Staff Note. This section includes an editorial suggestion made by Harley Spitler. (See Exhibit
p. 11.)

§ 4262. Limited power of attorney

4262. Subject to this article, if a power of attorney grants limited autherity to an
attorney-in-fact, the attorney-in-fact has the following authority:

(a) The authority granted in the power of attorney, as limited with respect to
permissible actions, subjects, or purposes. :

(b) The authority incidental, necessary, or proper to carry out the granted
authority.

Comment. Section 4262 is drawn from Section 16200 governing the general powers of a
trustee. The introductory clause recognizes that there are specific limitations on the general
powers granted by this section. See Sections 4264 (powers that must be specifically enumerated),
4265 (excluded authority), 4266 (exercise of authority subject to duties). Subdivision (a) is
consistent with the general agency rule in Civil Code Sections 2315 and 2318. Subdivision (b) is
comparable to an agent’s authority to do “everything necessary or proper and usual, in the
ordinary course of business, for effecting the purpose of his agency” provided as to agents
generally in Civil Code Section 2319(1).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined).

§ 4263. Incorporation of authority

4263. (a} A power of attorney may grant authority to the attorney-in-fact by
incorporating powers by reference to another statute, including, but not limited to,
the following:
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(1) Powers of attorneys-in-fact provided by the Uniform Statutory Form Power
of Attorney Act, Part 3 (commencing with Section 4400).

(2) Powers of guardians and conservators provided by Chapter 5 (commencing
with Section 2350) and Chapter 6 (commencing with Section 2400) of Part 4 of
Division 4.

(3) Powers of trustees provided by Chapter 2 (commencing with Section 16200)
of Part 4 of Division 9,

(b) Incorporation by reference to another statute includes any amendments made
to the incorporated provisions after the date of execution of the power of attorney.

Comment. Section 4263 is new. Subdivision (b) is subject to limitation in the power of
attorney. See Section 4101 (priority of provisions of power of attorney). _
See also Sections 4014 (“attomey-in-fact” defined), 4022 (“power of attorney” defined).

§ 4264. Authority that must be specifically granted

4264. A power of attorney may not be construed to grant authority to an
attorney-in-fact to perform any of the following acts unless expressly authorized in
the power of attorney:

(a) Create, modify, or revoke a trust.

(b) Fund with the principal’s property a trust not created by the principal or a
person authorized to create a trust on behalf of the principal.

(c) Make or revoke a gift of the principal’s property in trust or otherwise.

{d) Disclaim a gift or devise of property to or for the benefit of the principal.

(e) Create or change survivorship interests in the principal’s property or in
property in which the principal may have an interest.

(f) Designate or change the designation of beneficiaries to receive any property,
benefit, or contract right on the principal’s death.

Comment. Section 4264 is drawn from the Missouri Durable Power of Attomey Law. See Mo.
Ann. Stat. § 404.710(6) (Vernon 1990). This section is consistent with the general agency rule in
Civil Code Section 2304.

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined).

Staff Note. The second clause of subdivision (b} has been added at the suggestion of the State
Bar. (See Exhibit p. 30.) The purpose is to permit an attorney-in-fact to fund a trust created by a
conservator under the substituted judgment provisions.

§ 4265. Excluded authority

4265. A power of attorney may not authorize an attorney-in-fact to perform any
of the following acts:

(a) Make, publish, declare, amend, or revoke the principal’s will.

(b) Consent to any action under a durable power of attorney for health care
forbidden by Section 4722.

Comment. Section 4265 is consistent with the general agency rule in Civil Code Section 2304.
See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined), 4606 (“durable power of attorney for health care” defined).

—55_




v_— i L

i3

14

15
16
17

15
20

32
33
34
35
36
37
38

35
40

A BATL P 1+ ek e

Draft Recommendation « January 1994

§ 4266. Exercise of authority subject to duties

4266. The grant of authority to an attorney-in-fact, whether by the power of
attorney, by statute, or by the court, does not in itself require or permit the exercise
of the power. The exercise of authority by an attorney-in-fact is subject to the
attorney-in-fact’s fiduciary duties.

Comment. Section 4266 is drawn from Section 16202 (exercise of trustee’s powers). See
Sections 4230-4238 (duties of attorneys-in-fact). See also 4014 (“attorney-in-fact” defined), 4022
(“power of attorney” defined).

Staff Note. Harley Spitler argues that “permit” should be deleted, saying that the grant of a
power is always enough to permit exercise of the power. (See Exhibit p. 11.) The staff disagrees.
The authority to sell the home of the principal does not permit the attorney-in-fact to do so if the
fiduciary duty of the attorney-in-fact to the principal demands otherwise.

CHAPTER 5. RELATIONS WITH THIRD PERSONS

§ 4300. Third persons required to respect attorney-in-fact’s authority

4300. A third person shall accord an attorney-in-fact acting pursuant to the
provisions of a power of attorney the same rights and privileges that would be
accorded the principal if the principal were personally present and seeking to act.

Comment. Section 4300 is new. This section provides the basic rule concerning the position of
an attorney-in-fact: that the attorney-in-fact acts in place of the principal, within the scope of the
power of attorney, and is to be treated as if the principal were acting.

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined}, 4034 (“third person” defined).

§ 4301. Reliance by third person on general authority

4301. A third person may rely on, contract with, and deal with an attorney-in-
fact with respect to the subjects and purposes encompassed or expressed in the
power of attorney without regard to whether the power of attorney expressly
authorizes the specific act, transaction, or decision by the attorney-in-fact.

Comment. Section 4301 is drawn from the Missouri Durable Power of Attorney Law, See Mo.
Ann. Stat. § 404.710(8) (Vernon 1990). .

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4034
(“third person” defined).

§ 4302. Identification of attorney-in-fact

4302. When requested to engage in transactions with an attorney-in-fact, a third
person, before incurring any duty to comply with the power of attorney, may
require the attorney-in-fact to provide identification, specimens of the signatures
of the principal and the attorney-in-fact, and any other information reasonably
necessary or appropriate to identify the attorney-in-fact and to facilitate the actions
of the third person in transacting business with the attorney-in-fact.

Comment. Section 4302 is drawn from the Missouri Durable Power of Attorney Law. See Mo.
Ann. Stat. § 404.719(4) (Vernon 1990). See also former Civ. Code § 2512(a)(1) (presentation by
attorney-in-fact named in power of attorney) & Comment.
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See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4026
(“principal” defined), 4034 (“third person” defined).

§ 4303. Protection of third person relying in good faith on durabie power of attorney

4303. (a) A third person who acts in good faith reliance on a power of attorney is
not liable to the principal or to any other person for so acting if all of the following
requirements are satisfied:

(1) The power of attorney is presented to the third person by the attorney-in-fact
designated in the power of attorney.

(2) The power of attorney appears on its face to be valid.

(3) The power of attorney includes a notary public’s certificate of
acknowledgment or is signed by two witnesses.

{b) Nothing in this section is intended to create an implication that a third person
is liable for acting in reliance on a power of attorney under circumstances where
the requirements of subdivision (a) are not satisfied. Nothing in this section affects
any immunity that may otherwise exist apart from this section.

Comment. Section 4303 continues former Civil Code Section 2512 without substantive
change. This section is intended to ensure that a power of attorney, whether durable or
nondurable, will be accepted and relied on by third persons. The person presenting the power of
attorney must actually be the attorney-in-fact designated in the power of attorney. If the person
purporting to be the attorney-in-fact is an impostor, the immunity does not apply, The third
person can rely in good faith on the notary public’s certificate of acknowledgment or the
signatures of the witnesses that the person who executed the power of attorney is the principal.

Subdivision (b) makes clear that this section provides an immunity from liability where the
requirements of the section are satisfied. This section has no relevance in determining whether or
not a third person who acts in reliance on a power of attorney is liable under the circumstances
where, for example, the power of attorney does not include a notary public’s certificate of
acknowledgment. '

For other immunity provisions not affected by Section 4303, see, e.g., Sections 4128(c)
{reliance in good faith upon durable power of attorney not containing “warning” statement
required by Section 4128), 4301 (reliance by third person on general authority), 4304 (lack of
knowledge of death or incapacity of principal). See also Section 3720 (“Any person who acts in
reliance upon the power of attorney [of an absentee as defined in Section 1403] when
accompanied by a copy of a certificate of missing status is not liable for relying or acting upon
the power of attorney.”). Section 4303 does not apply to health care providers. See Sections 4050
(powers subject to this division), 4750 (immunities of health care provider). _

See also Sections 4014 (“attorney-in-fact” defined), 4018 (“durable power of attorney”
defined), 4022 (“power of attorney” defined), 4026 (“principal” defined), 4034 (“third person”
defined).

§ 4304. Effect of death or incapacity of principal

4304. (a) The death of a principal who has executed a power of attorney,
whether durable or nondurable, does not revoke or terminate the agency as to the
attorney-in-fact or a third person who, without actual knowledge of the principal’s
death, acts in good faith under the power of attorney. Any action so taken, unless
otherwise invalid or unenforceable, binds the principal’s successors in interest.

(b) The incapacity of a principal who has previously executed a nondurable
power of attorney does not revoke or terminate the agency as to the attorney-in-
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fact or a third person who, without actual knowledge of the incapacity of the
principal, acts in good faith under the power of attorney. Any action so taken,
unless otherwise invalid or unenforceable, binds the principal and the principal’s
Successors in interest. '

Comment. Section 4304 continues former Civil Code Section 2403 without substantive
change. This section is the same in substance as the official text of Section 4 of the Uniform
Durable Power of Attorney Act (1979), Uniform Probate Code Section 5-504 {1990), except that
the reference to the principal’s “disability” is omitted. See Section 2(b) (construction of
provisions drawn from uniform acts). Under Section 4155, it is the principal’s incapacity to
contract which would otherwise terminate the power of attorney.

See also Sections 4014 (“attorney-in-fact” defined), 4018 (“durable power of attorney”
defined), 4022 (“power of attorney” defined), 4026 (“principal” defined), 4034 {*third person”
defined).

§ 4305. Affidavit of lack of knowledge of termination of power

4305. (a) As to acts undertaken in good faith reliance thereon, an affidavit
executed by the attorney-in-fact under a power of attorney, whether durable or
nondurable, stating that, at the time of the exercise of the power, the attorney-in-
fact did not have actual knowledge of the termination of the power of attorney or
the attorney-in-fact’s authority by revocation or of the principal’s death or
incapacity is conclusive proof of the nonrevocation or nontermination of the power
at that time. If the exercise of the power of attorney requires execution and
delivery of any instrument that is recordable, the affidavit when authenticated for
record is likewise recordable.

(b) This section does not affect any provision in a power of attorney for its
termination by expiration of time or occurrence of an event other than express
revocation or a change in the principal’s capacity.

Comment. Section 4305 continues former Civil Code Section 2404 without substantive
change. A reference to the attorney-in-fact’s authority has also been added in subdivision (a) for
consistency with other provisions in this part. See, e.g., Section 4153 (termination of attorney-in-
fact’s authority). This section is the same as the official text of Section 5 of the Uniform Durable
Power of Attorney Act {1979), Uniform Probate Code Section 5-505 (1990), except that the
reference to the principal’s “disability” is omitted. See Section 2(b) {construction of provisions
drawn from uniform acts). Under Section 4155, it is the principal’s incapacity to contract which
would otherwise terminate the power of attorney.

See also Sections 4014 (“attorney-in-fact” defined), 4018 (“durable power of attorney”
defined), 4022 (“power of attorney” defined), 4026 (“principal” defined).

§ 4306. Reliance on attorney-in-fact’s affidavit

4306. (a) If the attorney-in-fact furnishes an affidavit pursuant to Section 4305,
whether voluntarily or on demand, a third person dealing with the attorney-in-fact
who refuses to accept the exercise of an attorney-in-fact’s authority referred to in
the affidavit is liable for attorney’s fees incurred in an action or proceeding
necessary to confirm the attorney-in-fact’s qualifications or authority, unless the
court determines that the third person believed in good faith that the attorney-in-
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fact was not qualified or was attempting to exceed or improperly exercise the
attorney-in-fact’s authonty

(b} A third person’s failure to demand an affidavit pursuant to Sectlon 4305 does
not affect the protection provided the third person by this chapter, and no inference
as to whether a third person has acted in good faith may be drawn from the failure
to demand an affidavit from the attorney-in-fact.

Comment. Section 4306 is anaiogous to the rule applicable to third persons dealing with
trustees. See Section 18100.5(c)-(d) (reliance on trustee’s affidavit, liability for attorney’s fees).
Unless the court determines that the third person refused in good faith to rely on the attormey-in-
fact’s affidavit, subdivision {a) imposes liability on the third person for attorney’s fees in a
praoceeding needed to confirm exercise of a power. This provision is intended to make powers of
attorney more effective and avoid the need to seek judicial confirmation of the existence of a
power. The liability under subdivision (a) applies only where the attorney-in-fact executes an
affidavit, whether voluntarily or on demand. If the attomney-in-fact has not executed an affidavit, a
third person may refuse to recognize the attomey-in-fact’s authority even though the third person
would be fully protected under this chapter.

Subdivision (b) makes clear that the failure to require the attorney-in-fact to execute an
affidavit does not affect the protection provided to the third person by this chapter, and no
inference as to whether a third person has acted in good faith should be drawn from the failure to
request an affidavit. Consequently, a third person who satisfies the requirements of this chapter is
fully protected. The availability of the affidavit is not intended to detract from the general
protection provided in this chapter.

See also Sections 4014 (“attorney-in-fact” defined), 4034 (“third person” defined).

Staff Note. This section includes an editorial suggestion made by Harley Spitler. (See Exhibit
p-11.) :

§ 4307. Certified copy of power of attorney

4307. (a) A copy of a power of attorney certified under this section has the same
force and effect as the original power of attorney.

(b) A copy of a power of attorney may be certified by any of the following:

(1) An attorney authorized to practice law in this state.

(2) A notary public in this state.

(3) An official of a state or of a political subdivision who is authorized to make
certifications.

(c) The certification shall state that the certifying person has examined the
original power of attorney and the copy and that the copy is a true and correct copy

_of the original power of attorney.

Comment. Section 4307 is new. This section facilitates use of a power of attomney executed in
this state as well as powers of attorney executed in other states.
See also Section 4022 (“power of attorney” defined).

§ 4308. When third person charged with employee’s knowledge

4308. A third person who conducts activities through employees is not charged
under this chapter with actual knowledge of any fact relating to a power of
attorney, nor of a change in the anthority of an attorney-in-fact, unless both of the
following requirements are satisfied: ‘
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(a) The information is received at a home office or a place where there is an
employee with responsibility to act on the information.

(b) The employee has a reasonable time in which to act on the information using
the procedure and facilities that are available to the third person in the regular
course of its operations.

Comment. Section 4308 is a new provision drawn from the Missouri Durable Power of
Attorney Law. See Mo. Ann. Stat. § 404.719(3) (Vernon 1990).

See also Sections 4014 (“attorney-in-fact” defined), 4022 (“power of attorney” defined), 4034
{*“third person™ defined).
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PART 3. UNIFORM STATUTORY FORM POWER OF
ATTORNEY

CHAPTER 1. GENERAL PROVISIONS

& 4400. Short title

4400. This part may be cited as the Uniform Statutory Form Power of Attorney
Act.

Comment. Section 4400 continues former Civil Code Section 2482 without change. This part
is substantially the same as the Uniform Statutory Form Power of Attorney Act (1988). Section

4400 is the same as Section 19 of the Uniform Act. See Section 2(b) (construction of provisions
drawn from uniform acts). See also Section 11 (severability of provisions).

§ 4401. Statutory form power of attorney

4401. The following statutory form power of attorney is legally sufficient when
the requirements of Section 4402 are satisfied:

UNIFORM STATUTORY FORM POWER OF ATTORNEY

{California Probate Code § 4401)

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD
AND SWEEPING. THEY ARE EXPLAINED IN THE UNIFORM
STATUTORY FORM POWER OF ATTORNEY ACT (CALIFORNIA
PROBATE CODE SECTIONS 4400-4465). I[F YOU HAVE ANY QUESTIONS
ABOUT THESE POWERS, OBTAIN COMPETENT LEGAL ADVICE. THIS
DOCUMENT DOES NOT AUTHORIZE ANYONE TO MAKE MEDICAL
AND OTHER HEALTH-CARE DECISIONS FOR YOU. YOU MAY REVOKE
THIS POWER OF ATTORNEY IF YOU LATER WISH TO DO SO.

I

(your name and address)
appoint

(name and address of the person appointed, or of each person
appointed if you want to designate more than one)

as my agent {attorney-in-fact) to act for me in any lawful way with respect to the
following initialed subjects:

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LINE IN
FRONT OF (N) AND IGNORE THE LINES IN FRONT OF THE OTHER
POWERS.
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TO GRANT ONE OR MORE, BUT FEWER THAN ALL, OF THE
FOLLOWING POWERS, INITIAL THE LINE IN FRONT OF EACH POWER
YOU ARE GRANTING.

TO WITHHOLD A POWER, DO NOT INITIAL THE LINE IN FRONT OF IT.
YOU MAY, BUT NEED NOT, CROSS OUT EACH POWER WITHHELD.

INITIAL
(A)
(B)
(&)
(D)
(E)
(F)
(&)
(H)
@
)
(K)

NRRRRRENRN

1)
(M)
(N)

Real property transactions.

Tangible personal property transactions.

Stock and bond transactions.

Commodity and option transactions.

Banking and other financial institution transactions.
Business operating transactions.

Insurance and annuity transactions.

Estate, trust, and other beneficiary transactions.
Claims and litigation.

Personal and family maintenance.

Benefits from social security, medicare, medicaid, or other
governmental programs, or civil or military service.
Retirement plan transactions.

Tax matters.

ALL OF THE POWERS LISTED ABOVE.

YOU NEED NOT INITIAL ANY OTHER LINES IF YOU INITIAL LINE (N).

SPECITAL INSTRUCTIONS:

ON THE FOLLOWING LINES YOU MAY GIVE SPECIAL INSTRUCTIONS
LIMITING OR EXTENDING THE POWERS GRANTED TO YOUR AGENT.

31
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UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWER OF
ATTORNEY IS EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL
IT IS REVOKED.

This power of attorney will continue to be effective even though I become
incapacitated.

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS
POWER OF ATTORNEY TO CONTINUE IF YOU BECOME
INCAPACITATED.

EXERCISE OF POWER OF ATTORNEY WHERE MORE THAN ONE
AGENT DESIGNATED

If I have designated more than one agent, the agents are to act

IF YOU APPOINTED MORE THAN ONE AGENT AND YOU WANT EACH
AGENT TO BE ABLE TO ACT ALONE WITHOUT THE OTHER AGENT
JOINING, WRITE THE WORD “SEPARATELY” IN THE BLANK SPACE
ABOVE. IF YOU DO NOT INSERT ANY WORD IN THE BLANK SPACE, OR
IF YOU INSERT THE WORD “JOINTLY”, THEN ALL OF YOUR AGENTS
MUST ACT OR SIGN TOGETHER.

I agree that any third party who receives a copy of this document may act under
it. Revocation of the power of attorney is not effective as to a third party until the
third party has actual knowledge of the revocation. I agree to indemnify the third
party for any claims that arise against the third party because of reliance on this
power of attorney.

Signed this day of 19

{vour signature)

{your social security number)

State of County of

BY ACCEPTING OR ACTING UNDER THE APPOINTMENT, THE AGENT
ASSUMES THE FIDUCIARY AND OTHER LEGAL RESPONSIBILITIES OF
AN AGENT.

[Include certificate of acknowledgment of notary public in compliance with
Section 1189 of the Civil Code or other applicable law. ]

Comment. Section 4401 continues former Civil Code Section 2475 [as amended by AB 346,
1993 Cal. Stat. ch. 141, § 2] without change, except for the revision of cross-references to other
provisions, the restoration of language erroneously omitted in 1993, and inclusion of a general
reference to the law governing the notary’s certificate of acknowledgment. Section 4401 is the
same in substance as Section 1{a) of the Uniform Statutory Form Power of Attorney Act (1988),
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with the addition of provisions to permit designation of co-agents. See Section 2(b) (construction
of provisions drawn from uniform acts),

The provisions added by former Civil Code Section 2475 were drawn from the former
Statutory Short Form Power of Attorney statute. See former Civ. Code § 2450 (repealed by 1990
Cal. Stat. ch. 986, § 1). The acknowledgment portion of the form was revised to be consistent
with the form used under California law. The word “incapacitated” was substituted for the words
“disabled, incapacitated, or incompetent” used in the Uniform Act. This substitution conforms the
statutory form to the California version of the Uniform Durable Power of Attorney Act. See
Section 4018 requirements for creation of durable power of attorney).

Section 4401 provides the text of the form that is sufficient and necessary to bring this part into
operation. The statutory form can be used in whole or part instead of individually drafted forms or
forms adapted from a form book.

A form used to create a power of attorney subject to this part should use the language provided
in Section 4401. Minor variances in wording will not take it out of the scope of the part. For
example, the use of the language of the official text of the Uniform Act in the last paragraph of
the text of the statutory form (protection of third party who receives a copy of the statutory form
power of attorney and acts in reliance on it} instead of the language provided in Section 4401
does not take the form out of the scope of this part. See Section 4402(a). Nor does the omission of
the provisions relating to designation of co-agents take the form out of the scope of this part. See
Section 4402(a).

After the introductory phrase, the term “agent” is used throughout the Uniform Act in place of
the longer and less familiar “attorney-in-fact.” Special effort is made throughout the Uniform Act
to make the language as informal as possible without impairing its effectiveness.

The statutory form contains a list of powers, The powers listed relate to various separate classes
of activities, except the last, which includes all the others. Health care matters are not included.
See Sections 4609 (“health care” defined), 4612 (*health care decision” defined}. For a durable
power of attorney form for health care, see Section 4771.

Space is provided in the statutory form for “Special Instructions.” In this space, the principal
can add specially drafted provisions limiting or extending the powers granted to the agent. (If the
space provided is not 