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Memorandum 94-2

Comprehensive Power of Attorney Statute:
Comments on Tentative Recommendation

This memorandum considers comments on the Tentative Recommendation

relating to the Comprehensive Power of Attorney Law. We have received three

letters, which are attached as an exhibit:

Exhibit pp.

(1) Paul Gordon Hoffman 1–2

(2) Harley J. Spitler 3–24

(3) Executive Committee of the State Bar Estate Planning, Trust and
Probate Law Section 25–32

Although we have not received comments from many people, the comments we

did receive are quite detailed and carefully considered. The staff has imple-

mented some technical suggestions; these are flagged in a staff note following the

section. Substantive issues are discussed in a staff note following the affected

section. General issues and more important policy questions are discussed below.

At the January 6-7 meeting, the Commission will need to consider the

substantive and general policy issues and resolve them if a bill is to be presented

to the 1994 Legislature. Pursuant to a decision made at the December meeting,

the staff has sent the current draft (with technical changes) to Legislative Counsel

so that the process of preparing a bill can get under way. The bill draft will then

be corrected to include any revisions adopted by the Commission at the January

meeting before it is printed.

Status of Study

Several commentaries made by Mr. Spitler and by the Executive Committee

of the State Bar Estate Planning, Trust and Probate Law Section present major

substantive issues. The staff had hoped that such issues would have been put to

rest by this stage of the project, but we recognize the seriousness of the concerns

expressed by the commentators — if only their resolution were simple. The

question is whether this recommendation is ready to be approved to print and

introduction in the 1994 legislative session.



The power of attorney study has been an off and on affair, with other studies

occupying most of the Commission’s meeting time in recent years. Some

significant issues remain unresolved and some new issues are now presented in

what should be the last step of the 31/2 -year process leading to finalization of the

Commission’s recommendation. The alternatives are (1) to once again postpone

proposing legislation until the issues can be resolved, (2) to forge ahead with the

recommendation largely in its present form, postponing larger issues for later

study, or (3) to make quick revisions as urged by the commentators without the

normal consideration given to Commission-recommended legislation. These

considerations should be kept in mind as Commissioners ponder the issues

discussed in this memorandum, in the attached letters, and in the staff notes in

the draft recommendation.

Capacity of Principal

The State Bar urges a new definition of “capacity” to replace the concept of

capacity to contract as the factor determining when non-durable powers

terminate and when springing powers come into force. (See Exhibit pp. 25-26.)

The State Bar Team representatives had alluded to the possibility of development

of such a proposal in the past, but this is the first time we have seen it.

The staff believes that the suggested language is a useful suggestion. It

appears to be drawn from  the new Uniform Health Care Decisions Act, with

references to “health” removed. This language would certainly be a strong

contender, it would seem, if the staff had done the work of analyzing the

question for the Commission and presenting a number of alternatives. In other

words, while the suggested language seems useful, more informative than

“capacity to contract,” and otherwise unobjectionable, the staff is concerned that

alternatives, such as standards used in other states, have not been studied. With

that caution noted, the staff is not strongly opposed to including the language in

the recommendation.

The staff can anticipate objections to the proposed language, however. The

phrasing is reactive. It assumes that something is being “proposed” to the

principal. It assumes that the decision should be based on an assessment of

“risks” and “alternatives.” Does this sound like a decision concerning disposition

of property? Does it describe a situation where the issue is whether the principal

has the competence to pay bills on time? Is this the best or most appropriate

standard we can develop?
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The proposed language is set out in context as Section 4016 in the attached

draft recommendation. (See p. 26.)

The State Bar also suggests adding a commentary on cognitive psychology to

the Comment. Without first studying this matter, the staff would not want to

include statements such as these in the Comment to the definition section.

Execution Requirements — Witnessing

The State Bar argues that there should be no restrictions on who can witness a

power of attorney, except as to the durable power of attorney for health care.

Alternatively, the State Bar suggests that the disqualification standard should be

broadened to include any benefit that would accrue to the witness from the

principal’s death. (See Exhibit pp. 26-27.)

There is tension here between the desire to adopt uniform rules applicable to

both property and health care powers, on the one hand, and crafting particular

standards that seem most appropriate to each type of power, on the other. In

response to the State Bar’s arguments in the past, the Commission has adopted

the policy of trying to make execution requirements uniform to the extent

practicable. This means that existing protections applicable to health care powers

have been extended to property powers in the interest of adopting uniform rules.

Another way to achieve uniformity would be to eliminate the protections across

the board, of course, but this would ignore the political realities concerning the

durable power of attorney for health care. While it is not a foregone conclusion

that the health care power cannot be significantly revised, the study has not been

done, and a broad range of interested persons have not been involved in the

process.

The State Bar’s first suggestion reduces the degree of uniformity in the draft

statute. The State Bar’s alternative suggestion (broadening the witness standard

to cover non-probate dispositions) would preserve the same degree of

uniformity, but also change the health care power statute. This is a policy

question the Commission must determine.

A third alternative would be to abandon the (unattainable) goal of uniformity

by eliminating the execution formality of witnessing or notarization completely

for property powers, while continuing the existing law as to health care powers.
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Fundamental Liberties and Reform of Health Care Powers Statutes

Harley Spitler and the State Bar Executive Committee argue that statutory

limitations on the principal’s power to delegate health care decision-making

authority to an attorney-in-fact contravene the principal’s liberty interest under

the 14th Amendment as interpreted in Cruzan v. Director, Missouri Department

of Health, 497 U.S. 261 (1990). (See Exhibit pp. 5, 11, 16, 30.) These comments

raise serious and important issues, but ones that the Commission has not yet

considered and does not need to consider at this point.

From its inception, this study has been primarily concerned with coordinating

and filling in the gaps in the statutes governing property powers (i.e., powers of

attorney other than the durable power of attorney for health care). In the effort to

prepare a comprehensive structure, the health care power statutes have usually

been included in the draft. We have attempted to make the drafting consistent by

making some changes in the language of the health care power statutes. In

response to the strong position taken by the State Bar, the Commission has

attempted to generalize certain provisions, particularly pertaining to execution

requirements. However, the Commission has been consistent in resisting the

temptation to make fundamental revisions in the durable power of attorney for

health care statutes — not because reform is not called for, but because staff and

Commission resources have not permitted the detailed study that is required to

do the job.

The staff continues to believe that complete review of powers of attorney

must be a two-stage process. The first stage is to do the basic reorganization and

improvement of the statutes concerning property powers. Once this structure is

in place, the second stage of considering the health care powers and related

matters can take place. There are a host of issues that must be considered in

connection with health care decision making that have nothing to do with other

powers of attorney. It would also have made little sense to proceed with revision

of the California health care statutes before the approval of the Uniform Health-

Care Decisions Act, which has only just occurred. The Commission’s

recommendation as to the first stage should not inhibit any future reform of the

health care power, since it should be readily apparent that the Commission has

not attempted do that job in this stage of the project.

Were it not for the Commission’s overfull plate of priority studies, the staff

would recommend that commencement of the second stage of the power of

attorney study, revision of the health care power. This would involve considera-
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tion of the development of the law in the decade since enactment of the

Commission’s durable power of attorney for health care, along with the Uniform

Health-Care Decisions Act, and other relevant materials, with a view toward

recommending legislation in this area on a priority basis.

Reliance on General Probate Code Procedural Rules

One advantage of locating the Power of Attorney Law in the Probate Code is

that procedural many rules have been drafted to apply to the entire code. The

draft recommendation still contains some duplicative provisions. See Sections

4946 (service of notice), 4947 (proof of service), 4948 (power of court), 4951

(guardian ad litem). Similar provisions in the guardianship-conservatorship

statute and in the Trust Law were removed in favor of the general provisions

when the Commission completed its overall revision of the Probate Code in 1990.

However, the attached draft has not yet been revised to delete provisions that are

covered by general rules. When the draft statute was directed to the Civil Code, it

was necessary to provide a complete scheme. This scheme has hung on since the

statute was redrafted to be in the Probate Code. While an argument could be

made that the Power of Attorney Law should be a self-contained statute

regardless of where it is located, this is not consistent with the approach taken by

the Commission on procedural issues.

The State Bar suggests deletion of subdivision (c) of Section 4945 because it is

duplicative of Section 1202. (See Exhibit p. 32.) The staff recommends removing

all duplicative provisions and relying on the general rules in the interest of

consistency with the approach taken in other parts of the Probate Code. A

forthcoming supplement to this memorandum will set out a draft of the

procedural provisions as revised to be consistent with the general rules, and also

to implement the State Bar suggestion for restructuring the petition sections

(Sections 4941-4942).

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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