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MINUTES OF MEETING
CALIFORNIA LAW REVISION COMMISSION

SEPTEMBER 22-23, 1994
SACRAMENTO

A meeting of the California Law Revision Commission was held in
Sacramento on September 22-23, 1994.

Commission:

Present: Daniel M. Kolkey, Chairperson
Colin Wied, Vice Chairperson
Christine W.S. Byrd
Allan L. Fink
Arthur K. Marshall
Edwin K. Marzec
Sanford Skaggs (Sept. 22)

Absent:. Tom Campbell, Senate Member
Terry B. Friedman, Assembly Member
Bion M. Gregory, Legislative Counsel

Staff:
Nathaniel Sterling, Executive Secretary
Stan Ulrich, Assistant Executive Secretary (Sept. 22)
Barbara S. Gaal, Staff Counsel
Robert J. Murphy, Staff Counsel
Consultant:

Michael Asimow, Administrative Law (Sept. 23)

Other Persons:

Larry Alamao, California Department of Real Estate, Sacramento (Sept. 23)

Mary Ann Bailey, Union of American Physicians and Dentists, Sacramento (Sept. 23)

Ron Blubaugh, Public Employment Relations Board, Sacramento (Sept. 23)

Herb Bolz, Office of Administrative Law, Sacramento (Sept. 23)

Mark A. Carroll, California Correctional Peace Officers’ Association, Sacramento
(Sept. 23)

Margaret A. Farrow, Office of Administrative Hearings, Sacramento (Sept. 23)

Ellen Gallagher, State Personnel Board, Sacramento (Sept. 23)

Jon Glidden, Office of Senator Tom Campbell, Sacramento (Sept. 22)

Bill Heath, California School Employees’ Association, San Jose (Sept. 23)

Charlene Mathias, Office of Administrative Law, Sacramento (Sept. 23)

Brian Putler, Franchise Tax Board, Sacramento (Sept. 23)

Dick Ratliff, California Energy Commission, Sacramento (Sept. 23)

Madeline Rule, Department of Motor Vehicles, Sacramento (Sept. 23)



Minutes « September 22-23, 1994

Tim Shannon, California Medical Association, Sacramento (Sept. 23)

Daniel Siegel, Office of the Attorney General, Sacramento (Sept. 23)

Jeffrey A. Dennis-Strathmeyer, CEB Reporter Department, Berkeley (Sept. 22)

Bob Temmerman, State Bar Estate Planning, Trust and Probate Law Section, San Jose

(Sept. 22)
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MINUTES OF JULY 14-15, 1994, COMMISSION MEETING

The Minutes of the July 14-15, 1994, Commission meeting were approved as
submitted by staff, subject to the following revision:

On page 4, under “Administrative Adjudication,” the first sentence of the
third paragraph was revised to read:

“The preliminary part should point out that the existing
provisions on judicial review are-merely continued-from-existing

law have been left unchanged, without Commission review as to
substance.”

It was also noted that, on pages 5 and 6, the draft of subdivision (a) of
proposed Section 642.425 would be improved if it were revised to read:

2
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642.425. (a) If an application for a continuance by a party is
denied by an administrative law judge employed by the Office of
Administrative Hearings, within-10-calendar-days-after-the-denial
that party shall , within 10 calendar days after the denial, apply to
the superior court for appropriate judicial relief or be barred from
judicial relief from the denial as a matter of jurisdiction.

ADMINISTRATIVE MATTERS

Meeting Schedule

The Commission considered Memorandum 94-43. The Commission canceled
the December 1994 meeting, and adopted the following meeting schedule for
1995. The meeting places are tentative, and may be altered depending on
circumstances such as availability of commissioners for the location, the main
topics to be considered at the meeting, and other relevant factors.

January 1995 San Diego

Jan. 26 (Thur.) 10:00 am - 6:00 pm

Jan. 27 (Fri.) 9:00 am - 4:00 pm
March 1995 Sacramento

March 9 (Thur.) 10:00 am - 5:00 pm

March 10 (Fri.) 9:00 am - 4:00 pm
April 1995 Los Angeles

April 27 (Thur.) 10:00 am - 6:00 pm

April 28 (Fri.) 9:00 am —4:00 pm
June 1995 Los Angeles

June 1 (Thur.) 10:00 am - 6:00 pm

June 2 (Fri.) 9:00 am - 4:00 pm
July 1995 Los Angeles

July 20 (Thur.) 10:00 am - 6:00 pm

July 21 (Fri.) 9:00 am —4:00 pm
September 1995 San Francisco

Sept. 28 (Thur.) 10:00 am - 6:00 pm

Sept. 29 (Fri.) 9:00 am - 4:00 pm
November 1995 Los Angeles

Nov. 16 (Thur.) 10:00 am - 6:00 pm

Nov. 17 (Fri.) 9:00 am - 4:00 pm
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New Topics and Priorities

The Commission considered Memorandum 94-44. The Commission approved
the staff recommendation to give first priority to completing projects currently
underway, with a view to having legislation ready for the 1995 session. These
are. (1) administrative adjudication, (2) statutorily required reports on
exemptions and attachment, (3) miscellaneous creditors remedies matters, and
(4) the Uniform Prudent Investor Act.

For 1995, the Commission approved the staff recommendation to give next
priority to judicial review of agency action, the Uniform Unincorporated
Nonprofit Association Act, unfair competition litigation, and business judgment
rule and derivative actions. Smaller matters such as revision of the statute
governing covenants that run with the land, tolling the statute of limitations
while the defendant is out of state, clarification of the rules of evidence
concerning electronically recorded original documents and signatures, and the
homestead exemption and the exemption for retirement accounts could be
worked into the agenda as time permits. The Commission asked the staff to
schedule consideration of unfair competition litigation at the January meeting in
San Diego, if possible. The Commission decided to defer consideration of
nonprobate transfers of community property.

The Commission decided not to request authority to try to harmonize
California civil procedure with federal civil procedure. The Commission decided
not to update its study on revising the California Evidence Code in light of the
Federal Rules of Evidence. The Commission thought the question of admissibility
of electronically recorded original documents and signatures could be considered
as time and resources permit. The Commission decided to refer to the Judicial
Council the suggestion to clarify the Small Claims Act on whether an appeal by
one defendant requires a trial de novo as to all defendants. The Commission
decided not to study the question of long-arm jurisdiction to determine support
obligations owed by a resident to a nonresident.

The Commission deferred the question of codifying the privilege protecting
income tax returns from disclosure because it is being considered by the State Bar
Conference of Delegates. See Exhibit p 1. The staff should bring this back if no
action is taken by the State Bar.

The Commission deferred study of the durable power of attorney for health
care and the Uniform Health-Care Consent Act.
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Report of Executive Secretary

The Executive Secretary reported that he had addressed the Administrative
Law Section of the Sacramento County Bar Association concerning the
administrative adjudication project, and had encouraged attendance of section
members at the Commission meeting. The Executive Secretary also wrote to the
chairs of the Probate and Family Law sections of the Sacramento County Bar
Association inviting their attendance. The Executive Secretary indicated he
would continue this practice for the time being, but if the invitations are not
acted upon, he will cease to send them.

The Executive Secretary reported that the Commission’s tentative
recommendation on administrative adjudication will be the subject of a forum at
the State Bar Annual Meeting in Anaheim on September 24. The Executive
Secretary plans to attend, and encourages Commissioners who are able to do so.
The Executive Secretary will report to the Commission on the forum.

In connection with the State Bar Annual Meeting, the Executive Secretary
plans to meet with the executive committees of the State Bar Appellate Courts
Section, the State Bar Litigation Section, and the State Bar Committee on
Administration of Justice, and to attend a social event with the executive
committee of the State Bar Probate Section. The purpose of the meetings is to
establish better communications and working relationships between the
Commission and the State Bar sections.

1994 LEGISLATIVE PROGRAM

The Commission considered Memorandum 94-42 and the attached chart
showing the status of measures in the Commission’s 1994 legislative program.
The Executive Secretary noted that AB 3600 had been enacted as Chapter 587,
and that AB 2208 had been passed by the Legislature and sent to the Governor.
No action was taken on this report.

STUDY D-331 — ATTACHMENT WHERE CLAIM IS PARTIALLY SECURED

The Commission considered Memorandum 94-41 and the draft report and
tentative recommendation on Attachment Where Claim Is Partially Secured. The
Commission approved the draft as submitted. The staff will add a reference to
the letter from the Commercial Law League, which was distributed at the
meeting (see Exhibit pp. 2-3), in the text of the tentative recommendation.

-5-—
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STuDY D-351 — EXEMPTIONS FROM ENFORCEMENT OF MONEY JUDGMENTS

The Commission considered Memorandum 94-31 and the draft tentative
recommendation on Exemptions from Enforcement of Money Judgments: Decennial
Review. The Commission approved the tentative recommendation to be
circulated for comment, subject to the following revisions:

Preliminary Part of Tentative Recommendation

In addition to stating the justification for the $5000 wildcard exemption based
on inflation, the tentative recommendation should also note that the wildcard
exemption has the benefit of providing flexibility, permitting the debtor to apply
it where it is most likely to facilitate a fresh start.

Code Civ. Proc. § 704.220. Wildcard exemption
The exemption provision should be redrafted to read as follows:

704.220. In addition to or in combination with any other
property exempt under this article, the aggregate equity in real or
personal property is exempt in the amount of five thousand dollars
($5,000).

Other Issues
The Commission reaffirmed its decision not to propose the increase of the
alternative bankruptcy exemptions in Section 703.140.

STuDY D-1002 — MISCELLANEOUS DEBTOR-CREDITOR ISSUES

The Commission considered Memorandum 94-32 concerning miscellaneous
debtor-creditor issues. The Commission approved the staff proposal to include
the following matters in the tentative recommendation on debtor-creditor
matters to be circulated in October:

Enforcement of Family Code Judgments

Code of Civil Procedure Section 683.310 should be amended to delete the
obsolete reference to Family Code Section 4502. Family Code Section 5102 should
be repealed as obsolete since the 10-year enforceability period no longer applies
to judgments for spousal or child support. The 10-year renewal procedure of the
Enforcement of Judgments Law should be explicitly applied to judgments for
possession or sale of property under the Family Code.
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Homestead Issues

Code of Civil Procedure Section 704.810 should be amended to make clear
that the court is not required to order a sale if the proceeds are not likely to be
sufficient to satisfy any part of the creditor’s judgment.

The Commission also decided that it would be appropriate, as time permits,
to consider fundamental issues concerning the declared homestead exemption.
This would not be a part of the current tentative recommendation.

Retirement Plan Exemptions

The Commission directed the staff to give further consideration to the issues
raised concerning the retirement plan exemption. This would be appropriate for
Commission review as time permits, but would not be part of the current
tentative recommendation.

STUDY F/L-521.1 — EFFECT OF JOINT TENANCY TITLE ON MARITAL PROPERTY

The Commission considered Memorandum 94-40 and its First Supplement,
together with a letter from members of the State Bar Estate Planning, Probate and
Trust Law Section, relating to the effect of joint tenancy title on marital property
(attached to these Minutes as Exhibit pp. 4-5).

After considering a number of alternative approaches to this matter,
including the advantages and disadvantages of each, the Commission
determined it could not find an acceptable consensus position among the
interested parties. The Commission concluded that it could not improve on its
printed recommendation on this matter submitted to the Legislature and
Governor and introduced by Senator Campbell as SB 1868. The Executive
Secretary should so inform Senator Campbell.

STUDY L-648 — UNIFORM PRUDENT INVESTOR ACT

The Commission considered Memorandum 94-47 and the staff draft of a
tentative recommendation proposing enactment of the Uniform Prudent Investor
Act. The Commission approved the draft to be distributed for comment, subject
to the following revisions:
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Prob. Code § 16008. Duty to dispose of improper investments
Subdivision (b) of Section 16008 should be revised for consistency with
Section 3 of UPIA (Section 16048 of the draft) as follows:

(b) Unless the trust instrument expressly provides otherwise,
the trustee may, without liability, continue to hold property
included in the trust at its creation or later acquired by or added to

the trust-er-acquired-pursuant-to-proper-authority, if the purposes
of the trust are better served by retention is-in-the-best interests—of

the trust or in furtherance of the purposes of the trust of the
property.

This revision is intended to reconcile the existing rule on retaining property in
the trust with the new rule on diversification under UPIA.

The Comment to Section 16008 should note that the determination of what
would be “a proper investment for the trustee to make” under subdivision (a)
depends on the terms of the trust instrument and the application of the prudent
investor rule.

Prob. Code § 16040. Trustee’s standard of care in administering trust

The general fiduciary standard of care in Section 16040 should be revised for
closer consistency with draft Section 16046 governing trust investments and
management:

(a) Fhe Subject to the Uniform Prudent Investor Act (Article 2.5
(commencing with Section 16045), the trustee shall administer the
trust with the care, skill, and prudence,—and-diligence under the
circumstances then prevailing that a prudent person acting in a like
capacity and familiar with such matters would use in the conduct
of an enterprise of like character and with like aims to accomplish
the purposes of the trust as determined from the trust instrument.

There should be only one basic standard in Section 16040 and draft Section 16046.
Before removing “diligence” from Section 16040, the staff should research its
meaning in this provision and predecessor sections to determine whether any
California cases have emphasized “diligence” as distinguished from “reasonable
care, skill, and caution.” If so, the Commission will reconsider how best to
achieve the goal of stating one rule, such as by adding the phrase “including
diligence” to the UPIA standard.

The standard of liability in Section 16040(c) should be revised to adopt the
reasonableness standard of UPIA: “A trustee is not liable to a beneficiary for the
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trustee’s good-faith reasonable reliance on ... express provisions” in the trust
instrument.

Prob. Code § 16052. Delegation of investment and management functions
The provision on delegation from UPIA should be supplemented with the
California rules in existing Section 16401(a)(5)-(6):

(c) A trustee who complies with the requirements of subsection
(a) is not liable to the beneficiaries or to the trust for the decisions or
actions of the agent to whom the function was delegated, except
where the trustee conceals the act of the agent or neglects to take
reasonable steps to compel the agent to redress the wrong in a case
where the trustee knows of the agent’s acts or omissions.

Prob. Code § 16401. Trustee’s liability to beneficiary for acts of agent
Existing Section 16401(b)(1) should be revised for consistency with the
Restatement and UPIA as follows:

16401. (a) Except as provided in subdivision (b), the trustee is
not liable to the beneficiary for the acts or omissions of an agent.

(b) The trustee is liable to the beneficiary for an act or omission
of an agent employed by the trustee in the administration of the
trust that would be a breach of the trust if committed by the trustee
under any of the following circumstances:

(1) Where the trustee has the power-to-direct directs or permits
the act of the agent.

The “power to direct” rule appears overbroad and could be read to impose
liability on the trustee for acts of agents in every case, which is not the intent of
the section.

STUDY N-100 — ADMINISTRATIVE ADJUDICATION

The Commission considered Memorandum 94-45 and its first supplement,
together with a letter from Fredric D. Woocher of Santa Monica (attached as
Exhibit pp. 6-7), relating to the revised tentative recommendation on
administrative adjudication. The Commission first discussed the overall
approach of the revised tentative recommendation, and the pros and cons of
alternatives to that approach. Later, the Commission considered comments
relating to specific aspects of the revised tentative recommendation.
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Overall Approach

The Commission considered whether to recommend to the Governor and
Legislature the comprehensive revision of state administrative adjudication
procedure set out in the revised tentative recommendation or a more limited
revision. The alternate approach would be a more narrowly focused version of
the comprehensive statute. It would (i) modernize the existing Administrative
Procedure Act without extending it beyond its present scope, (ii) impose a set of
fundamental due process and public policy limitations on state agency hearing
procedures, and (iii) add options to allow greater flexibility in state agency
hearing procedures.

The staff should prepare a draft of the alternate approach for the
Commission’s review at the next meeting. The Commission will then have before
it both the comprehensive approach of the revised tentative recommendation
and the more narrowly-focused approach of the alternate draft. In order to
generate commentary on this matter, particularly from the private sector, the
staff should have a preprint bill of the comprehensive revision introduced and
disseminated. This will also provide a vehicle for an interim or informational
hearing, if it can be scheduled. The preprint bill should include a preamble
declaring legislative policy that it does not necessarily represent the
Commission’s final recommendation, and that its purpose is to encourage
comment.

Specifics of Revised Tentative Recommendation
The Commission instructed the staff to make the following revisions in the
revised tentative recommendation prior to having it introduced as a preprint bill:

§ 612.140. Contrary express statute controls
The Commission approved the staff recommendation to revise Section
612.140 to read:

612.140. Notwithstanding any other provision of this division, a
state statute or a federal statute or regulation applicable to a
particular agency or decision prevails over a contrary provision of
this division.

§ 613.110. Voting by agency member
Because no deliberation requirement seems to exist, the Commission
approved the staff recommendation to leave Section 613.110 unchanged.

~10-
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§ 631.010. Application to constitutionally and statutorily required hearings
The Commission approved the staff recommendation to revise Section
631.010 to read:

631.010. This division governs a decision by an agency if, under
the federal or state constitution or a federal or state statute, an
evidentiary hearing for determination of facts is required for
formulation and issuance of the decision.

8 631.040. When adjudicative proceeding required to be conducted by
administrative law judge employed by OAH

The Commission rejected the proposal to allow agency personnel to conduct
informal hearings. The staff is to leave Section 631.040 as is.

8 632.010. Purpose of informal hearing procedure

Because of the practical importance of the informal hearing procedure, the
Commission rejected the proposal to delete that procedure. The staff is to leave
Section 632.010 as is.

§ 632.020. When informal hearing may be used

The Commission considered whether to delete paragraph (b)(4) of Section
632.020, which, with certain restrictions, allows use of an informal hearing
procedure in matters involving a “disciplinary sanction against an employee that
does not involve discharge from employment, demotion, or suspension for more
than 5 days.” The Commission decided that Section 632.020 should remain as is.

8 633.010. Special hearing procedure authorized

The Commission approved the staff’s recommendation to augment the
preliminary part of the recommendation with examples demonstrating the need
for the special hearing procedure option.

The Commission also considered but rejected the staff’s suggestion that a
sentence should be added at the end of Section 633.010 stating: “Nothing in this
section precludes a court from drawing upon a principle or procedure in Part 4 to
resolve an issue in a proceeding governed by a special hearing procedure, to the
extent the principle or procedure is consistent with the purposes of the special
hearing procedure.” The Commission decided against putting that sentence in
the statute. Rather, the sentence should be in the Comment, with the following
change: “Nothing in this section precludes a court from drawing upon a

-11-
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principle or procedure in Part 4 to resolve an issue in a proceeding governed by a
special hearing procedure, to the extent the special hearing procedure is silent on

the issue and the principle or procedure is consistent with the purposes of the
special hearing procedure.”

8§ 633.040. Regulations governing special hearing procedure
The Commission approved the staff recommendation to revise Section
633.040 to read:

633.040. (a) An agency shall provide a special hearing procedure
by regulation. The regulation is subject to any other statute that
governs the adjudicative proceeding.

(b) A regulation that provides a special hearing procedure may
do any of the following:

(1) State the special hearing procedure in a complete and self-
sufficient body.

(2) State some provisions of the special hearing procedure
explicitly and state other provisions of the special hearing
procedure by incorporating by reference provisions of Part 4
(commencing with Section 641.110) (formal hearing) or any other
statute that governs the adjudicative proceeding.

(3) Adopt Part 4 (commencing with Section 641.110) (formal
hearing) as the special hearing procedure, subject to appropriate
exceptions.

(c) The agency shall previde make available a copy of the
special hearing procedure, together with a copy of or reference to
any other statute that governs the adjudicative proceeding, to the
person to which the agency action is directed.

(d) Notwithstanding Section 11350, a regulation that provides a
special hearing procedure is not subject to judicial review on the
basis of inconsistency with statute except in an adjudicative
proceeding on a showing of prejudice to a party caused by the
inconsistency.

8§ 634.010. Emergency decision

The Commission approved the staff’s recommendation to augment the
preliminary part of the recommendation with Professor Asimow’s discussion of
the need to permit an emergency decision procedure.

8§ 642.260. Amended and supplemental pleadings
The existing APA, specifically Section 11516 of the Government Code,
includes guidelines for amending pleadings following submission of a case for

-12 —
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decision. The Commission instructed the staff to revise Section 642.260 to
incorporate those rules.

The Commission also considered the staff’s suggested revision of the
Comment to Section 642.260, concerning the relation back doctrine. Rather than
attempting to restate the doctrine in the Comment, the Commission instructed
the staff simply to note that Section 642.260 is not intended to change existing
law regarding the relation back doctrine.

§ 643.110. OAH administrative law judge as presiding officer

The Commission agreed with the staff recommendation to leave Section
643.110 as is, rather than revising it to require that all hearings be conducted by
an administrative law judge.

8§ 643.210. Grounds for disqualification of presiding officer

The Commission rejected the proposal to incorporate the standards of Section
170.6 of the Code of Civil Procedure. The staff is to leave Section 643.210
unchanged.

8§ 643.310. Limitation on service as presiding officer

The Commission considered the California Trucking Association’s
suggestions to strengthen Section 643.310. The Commission decided that those
issues were covered at previous Commission meetings and CTA’s suggestions
are not politically and practically feasible.

8§ 643.410. Ex parte communications prohibited

The Commission considered the comments of the Unemployment Insurance
Appeals Board about EDD’s occasional practice of providing supplemental
information to the hearing officer. The Commission observed that whether that
practice constitutes a prohibited ex parte communication depends on how the
hearing officer handles the information. The Comment to Section 643.410 should
not categorically bless EDD’s practice of providing supplemental information,
but should explain that providing such information is not a prohibited ex parte
communication if the hearing officer circulates the information to all parties and
affords them an opportunity to comment on it.

~ 13-
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8§ 643.430. Permissible ex parte communications from agency personnel

The Commission considered whether, as the Department of Conservation
contends, the Commission’s proposed rules regarding ex parte communications
would be unworkable as applied to small agencies. The Commission specifically
considered potential complications relating to the first clause of the second
sentence of subdivision (a) of Section 643.430, which commands: “An assistant or
advisor shall not receive ex parte communications of a type the presiding officer
would be prohibited from receiving.” Due to possible difficulties in
implementing that provision, the Commission reluctantly decided to delete it
from the preprint of its tentative recommendation. Although the preprint bill will
not include the deleted clause, the Commission resolved to reconsider the matter
prior to finalizing its work on administrative adjudication.

The Commission also considered the interplay of subdivision (c) of Section
643.430 and subdivision (c) of Section 643.420, both of which concern
nonprosecutorial proceedings. Because the Public Utilities Commission is to be
exempt from the new APA, the Commission directed the staff to delete the
former provision, which was originally included for the PUC’s benefit.

Thus, Section 643.430 should read as follows:

643.430. A communication otherwise prohibited by Section
643.410 from an employee or representative of an agency that is a
party to the presiding officer is permissible in any of the following
circumstances:

(a) The communication is for the purpose of assistance and
advice to the presiding officer from a person who has not served as
investigator, prosecutor, or advocate in the proceeding or its pre-
adjudicative stage. An assistant or advisor shall not furnish,
augment, diminish, or modify the evidence in the record.

(b) The communication is for the purpose of advising the
presiding officer concerning a settlement proposal advocated by the
advisor.

(c) The communication is for the purpose of advising the
presiding officer concerning the following matters in an
adjudicative proceeding that is nonprosecutorial in character,
provided the content of the advice is disclosed on the record and all
parties are given an opportunity to comment on it in the manner
provided in Section 643.450 (disclosure of ex parte communication):

(1) The advice involves a technical issue in the proceeding and
the advice is necessary for, and is not otherwise reasonably
available to, the presiding officer.

—14 -
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(2) The advice involves an issue in a proceeding of the
California Coastal Commission, San Francisco Bay Conservation
and Development Commission, California Tahoe Regional
Planning Agency, Delta Protection Commission, Water Resources
Control Board, or a regional water quality board.

§ 645.210. Time and manner of discovery
At the request of the Department of Conservation, the Commission decided
to increase the response time from 20 days to 30 days:

645.210. (a) After commencement of a proceeding, a party, on
written request to another party, before the hearing and within 30
days after service on the party of the notice of commencement of
proceeding or within 15 days after service on the party of an
additional or supplemental pleading, is entitled to discovery to the
extent provided in this article.

(b) A party shall respond to a request for discovery within 20 30
days after service of the request, or within another time provided
by stipulation.

8 645.420. Issuance of subpoena

The Commission agreed that there should be a means for a pro per party to
obtain a subpoena. The Commission approved the staff’s recommended revision
on this point:

645.420. (a) Subpoenas and subpoenas duces tecum may shall be
issued by the agency ; or presiding officer at the request of a party ,
or by the attorney of record for a party, in accordance with Sections
1985 to 1985.4, inclusive, of the Code of Civil Procedure.

(b) The process extends to all parts of the state and shall be
served in accordance with Sections 1987 and 1988 of the Code of
Civil Procedure.

(c) No witness is obliged to attend unless the witness is a
resident of the state at the time of service.

§ 647.010. Alternative dispute resolution
The Commission considered but rejected ACSA’s proposal to delete the
alternative dispute resolution provisions in their entirety.

§ 648.140. Open hearings
The Commission approved the staff’'s recommendation to add a provision to
Section 648.140 stating that the open hearing requirement “does not apply to a
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prehearing conference or settlement conference, or proceedings for alternative
dispute resolution.”

8§ 648.230. Language assistance
The Commission considered but rejected ACSA’s proposal to apply the
language assistance requirement to all state agencies.

§ 648.310. Burden of proof

The Commission considered the objections of CTA and ACSA regarding the
burden of proof in professional licensing cases. Although the draft of Section
648.310 in the revised tentative recommendation appears to correctly reflect
existing California law, the Commission decided to delete the sentences
specifying whether the burden of proof is “preponderance of the evidence” or
“clear and convincing evidence.” Those provisions, which border on being
substantive rather than procedural, are not essential to the new APA.
Additionally, it will be easier to prepare conforming revisions if they are omitted.
As revised, Section 648.310 should read:

648.310. The proponent of a matter has both the burden of
producing evidence and the burden of proof on the matter.

8 648.420. Discretion of presiding officer to exclude evidence

To avoid proliferation of appealable issues, the Commission decided against
imposing a burden on the presiding officer to inform parties of their right to
make an offer of proof. The Commission also decided to revise Section 648.420 as
follows:

648.420. The presiding officer in its discretion may exclude
evidence if its probative value is substantially outweighed by the
probability that its admission will necessitate undue consumption

of time or create substantial danger of confusing the issues.

8§ 648.460. Admissibility of scientific evidence

Only two members of the Commission were present for the discussion of
Section 648.460. Rather than override the Commission’s previous decision
regarding that provision, they directed the staff to leave it unchanged.
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8§ 649.210. Availability and scope of review
The Commission considered but rejected CTA’s proposal to require agency
heads to act on every case. Section 649.210 should remain unchanged.

8§ 649.260. Communications between presiding officer and reviewing authority
The revised tentative recommendation solicited comment on two alternative
versions of this statute:

ALTERNATIVE (A).

649.260. (a) Notwithstanding any other provision of this part,
there shall be no communication, direct or indirect, regarding any
issue in the proceeding, between the presiding officer and
reviewing authority.

(b) This provision does not apply where the agency head serves
as both presiding officer and reviewing authority.

ALTERNATIVE (B).

649.260. (a) The provisions of this part restricting ex parte
communications between the presiding officer and an employee or
representative of an agency that is a party govern communications
between the reviewing authority and the presiding officer.

(b) This provision does not apply where the agency head serves
as both presiding officer and reviewing authority.

The Commission discussed those alternatives and the discrepancy between them
and the Comment to Section 643.410, which states in part:

This section does not preclude ex parte communications
between the agency head making a decision and any person who
presided at a previous stage of the proceeding. This reverses a
provision of former Section 11513.5(a).

The Commission decided that the rules for communications between the
presiding officer and reviewing authority need further study, as do the rules for
ex parte communications to the agency head generally. In the preprint bill, the
staff is to solicit comment on both Alternative (A) and Alternative (B).

Code Civ. Proc. § 1094.5. Administrative mandamus

The State Teachers’ Retirement System is opposed the requirement that
credibility determinations of the presiding officer be given great weight on
judicial review. Having previously discussed that requirement at length, the
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