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FINAL AGENDA
for meeting of the

CALIFORNIA LAW REVISION COMMISSION

Friday June 17, 1994

1. MINUTES OF MAY 12-13, 1994, MEETING
(sent6/2/94)

2. ADMINISTRATIVE MATTERS
Communications from Interested Persons
3. 1994 LEGISLATIVE PROGRAM

Status of Bills
Memorandum 94-27 (NS) (to be sent)



Effect of Joint Tenancy Title on Marital Property (Study F/L-521.1)
Memorandum 94-28 (NS) (to be sent)

4. ADMINISTRATIVE ADJUDICATION (Study N-100)

Template Approach
Memorandum 94-26 (NS) (sent 6/2/94) ($25)

Comments on Tentative Recommendation
Memorandum 94-19 (RJM) (sent 4/20/94) ($35)
Second Supplement to Memorandum 94-19 (to be sent)

Note: We will continue consideration of Memorandum 94-19 beginning at page
14.



MINUTES OF MEETING
CALIFORNIA LAW REVISION COMMISSION

JUNE 17, 1994
SAN JOSE

A meeting of the California Law Revision Commission was held in San Jose
onJune 17, 1994.

Commission:

Present: Sanford M. Skaggs, Chairperson
Daniel M. Kolkey, Vice Chairperson
Christine W.S. Byrd
Allan L. Fink

Absent:. Tom Campbell, Senate Member
Terry B. Friedman, Assembly Member
Bion M. Gregory, Legislative Counsel
Arthur K. Marshall
Edwin K. Marzec

Colin Wied
Staff:
Present: Nathaniel Sterling, Executive Secretary
Stan Ulrich, Assistant Executive Secretary
Robert J. Murphy, Staff Counsel
Absent: Barbara S. Gaal, Staff Counsel
Consultant:

Michael Asimow, Administrative Law

Other Persons:

Karl Engeman, Office of Administrative Hearings, Sacramento

Gary Gallery, Public Employment Relations Board, Sacramento

Bill Heath, California School Employees’ Association, San Jose

Charlene Mathias, Office of Administrative Law, Sacramento

Ted O’Toole, California Student Aid Commission, Sacramento

Joel S. Primes, Office of the Attorney General, Sacramento

John Quijada, Department of Motor Vehicles, Sacramento

Madeline Rule, Department of Motor Vehicles, Sacramento

Erik Saltmarsh, California Energy Commission, Sacramento

Daniel Siegel, Office of the Attorney General, Sacramento

Bob Temmerman, State Bar Estate Planning, Trust and Probate Law Section, San Jose
James Wolpman, Occupational Safety and Health Appeals Board, Sacramento
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In the absence of a quorum, the Commission took the following actions as a

committee.
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MINUTES OF MAY 12-13, 1994, COMMISSION MEETING

The Commission deferred action on the Minutes of the May 12-13, 1994,
Commission meeting.

ADMINISTRATIVE MATTERS

Consultant Contracts

The Commission authorized the Executive Secretary to execute a consultant
contract payable out of the 1993-94 fiscal year budget with Professor Michael
Asimow. The purpose of the contract is to extend the existing arrangement by
which Professor Asimow attends Commission meetings and legislative hearings
at the request of the Commission. The terms of the contract should be the same as
the terms of the existing contract. The amount of the contract should be $1,000.

1994 LEGISLATIVE PROGRAM

The Commission considered Memorandum 94-27 relating to the status of bills
in the Commission’s legislative program. The staff updated the chart attached to
the memorandum with the following information:

SB 1868 was not heard on June 14. For further discussion, see Study F-521.1 in
these Minutes.

SB 1907 was approved by the Assembly Judiciary Committee on June 15.
Amendments were made to this bill to address technical problems of California
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Medical Association, and it became politically necessary to preserve existing law
concerning the health care power of attorney witnessing requirements.

SCR 34 is set for hearing in Assembly Judiciary Committee on June 29.

SCA 3 has not yet been amended or voted on in the Assembly. The staff
believes that it is Senator Lockyer’s current intention to proceed with the
measure.

STUDY F-521.1 — EFFECT OF JOINT TENANCY TITLE ON MARITAL PROPERTY

The Commission considered Memorandum 94-28 and its First Supplement,
relating to SB 1868 and the Commission’s recommendation on the effect of joint
tenancy title on marital property.

The staff reported the following developments on this matter since the
memoranda were written:

e Commissioner Marshall urges the Commission to continue
working on it — this is the first realistic opportunity for the general
public to understand and make sense out of these issues.

= Professor Kasner is supportive of the compromise proposal,
with some language modifications.

= Two sections of the State Bar — family law and probate —
support the bill as introduced. The Executive Committee of the
probate section also supports the compromise proposal, with some
modifications.

Bob Temmerman spoke on behalf of the State Bar probate section. He noted
the history of the project, and the effect of the written transmutation requirement
that has turned this into an urgent problem. The State Bar urges continued work
on the compromise proposal, on the basis that half a loaf is better than none.

The Commission felt that we should continue to pursue this matter, and
directed the staff to schedule it for further consideration by the Commission at an
appropriate time, preferably a time when all the interested parties would be able
to attend and express their concerns about different possible approaches. Among
the thoughts mentioned by Commissioners were that there needs to be greater
inducement to brokers and others to provide the form (e.g., protection from
punitive damages), and that it would be desirable ultimately to have a system
where it is presumed that title means what it says.
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STUDY L-521.1 — EFFECT OF JOINT TENANCY TITLE ON MARITAL PROPERTY

See Study F-521.1.

STUDY N-100 — ADMINISTRATIVE ADJUDICATION

The Commission considered Memorandum 94-26, relating to the restructured
administrative adjudication statute, and comments on Sections 614.040 through
643.320 of the restructured statute — pages 14 to 30 of Memorandum 94-19,
pages 1 to 8 of the Second Supplement, and all of the Third Supplement. The
Commission also considered written communications on these matters from the
Office of Administrative Law, the Department of Motor Vehicles, and Coastal
Commission, copies of which are attached to these Minutes as an Exhibit.

Exemptions From Administrative Procedure Act

Points made in the letter of the Coastal Commission in support of its
exemption request were considered in connection with the specific issues to
which the points were addressed, discussed below.

Madeline Rule of the Department of Motor Vehicles, speaking on behalf of the
State Military Department, stated that the Department opposes the current
proposal and requires an exemption in order to conform to federal standards.
The Department will be submitting written comments to the Commission.

Draft of Administrative Procedure Act

The Commission approved staff-recommended revisions to the Comments to
Sections 642.210, 642.240, 642.350, 643.110, and 643.320, set out in Memorandum
94-19. The Commission made the following decisions on proposed statutory
revisions.

8 610.290. Notice of commencement of proceeding. This section will be
renumbered to conform to the alphabetical sequence of definitions.

8 610.940. Adoption of regulations. Subdivision (c), which would have
exempted regulations under the Administrative Procedure Act from OAL review
for necessity, was limited to regulations (whether interim or permanent) filed
with the Office of Administrative Law by December 31, 1998. The provision
should also exempt those regulations from judicial review for necessity. The
Comment to subdivision (c) was conformed accordingly.
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The interrelation of Section 610.940 (adoption of interim regulations) and
Section 633.050 (adoption of existing regulations as special hearing procedure)
should be made clearer and simpler.

8 614.040. Procedure after conversion. The Commission approved the
following revision to Section 614.040:

614.040. After a proceeding is converted from one type to
another, the presiding officer or other agency official responsible
for the new proceeding shall do all of the following:

(a) Give additional notice to parties or other persons necessary
to satisfy the requirements of the Administrative Procedure Act
relating to the new proceeding.

(b) Dispose of the matters involved without further proceedings
if sufficient proceedings have already been held to satisfy the
requirements of the Administrative Procedure Act relating to the
new proceeding.

(c) Conduct or cause to be conducted any additional
proceedings necessary to satisfy the requirements of the
Administrative Procedure Act relating to the new proceeding, and
allow the parties a reasonable time to prepare for the new

proceeding.

8§ 632.020. When informal hearing may be used. The Commission approved
the following revision of Section 632.020:

632.020. An informal hearing procedure may be used in any of
the following proceedings, if in the circumstances its use does not
violate a statute or the federal or state constitution:

(c) A proceeding where, by regulation, the agency has
authorized use of an informal hearing,—-in-the-circumstances-its

(d) A hearing of the California Coastal Commission, San
Francisco Bay Conservation and Development Commission, or
Water Resources Control Board, that involve land use planning or
environmental matters.

(e) A proceeding where an evidentiary hearing for
determination of facts is not required by statute but where the
agency determines the federal or state constitution may require a

hearing.

The staff should add to subdivision (d) other agencies that consider land use
planning or environmental matters, such as the California Tahoe Regional
Planning Agency (although deactivated) and the agency that makes land use

-5-—
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planning decisions on oil field unitization. The Commission thought general
notice provisions should be revised to require the notice of hearing to show the
type of hearing that will be used, e.g., formal or informal.

8 632.030. Procedure for informal hearing. The Commission approved the
following revision of Section 632.030:

The presiding officer may limit pleadings,—intervention,
discovery, prehearing-conferences, witnesses, testimony, evidence,

and argument, and may limit or entirely preclude pleadings,
intervention, discovery, prehearing conferences, and rebuttal,-and

arguiment.

8§ 632.040. Cross-examination. The Commission asked the staff to revise
Section 632.040 substantially as follows:

632.040. (a) The presiding officer may allow cross-examination
in an informal hearing. The presiding officer may preclude use of
the informal hearing if it appears to the presiding officer that in the
circumstances cross-examination of witnesses will be necessary for
proper determination of the matter, and any delay, burden, or
complication due to cross-examination will be more than minimal.

(b) If after an informal hearing is commenced it appears that the
requirements of subdivision (a) are satisfied, the presiding officer
may convert the informal to a formal hearing.

(c) An agency may by requlation specify categories of cases in
which cross-examination is deemed not necessary for proper
determination of the matter.

The Commission thought the statute should require a response to a notice of
commencement of proceeding to include any objection to a proposed informal
hearing, and to provide for deciding the question on written submissions before
the hearing. The presiding officer’s decision not to convert an informal hearing to
a formal hearing should be made judicially nonreviewable.

8 633.050. Adoption of existing regulations as special hearing procedure.
The statute or Comment should state more clearly that only newly adopted or
modified provisions of an agency procedure are subject to review. Review of
existing procedures by OAL should be limited to consistency with the template
requirements (Section 633.030). The entire provision should be made more “user-
friendly”.

8 634.010. Agency regulation required. The Commission approved the
following revision of Section 634.010(c):

—6-
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(c) This section does not apply to an emergency decision,
including a cease and desist order or temporary suspension order,
issued pursuant to other express statutory authority.

8 634.060. Agency record. The Commission approved the staff
recommendation to delete subdivision (b) (record need not constitute exclusive
basis for emergency decision or for administrative or judicial review of
emergency decision).

8§ 635.010. Declaratory decision permissive. The Commission decided not to
revise Section 635.010. The Commission decided to put language in the Comment
to negate any implication that this section permits declaratory relief in court
without exhaustion of administrative remedies. The Attorney General’s
representative asked for an opportunity to review this and perhaps to give the
staff more input.

8 641.130. Compilation of regulations governing adjudicative proceeding.
The Commission deleted from Section 641.130(a) the requirement that agency
regulations on adjudicative proceedings be compiled in one title of the California
Code of Regulations on administrative procedure.

641.130. (a) Regulations adopted by the Office of Administrative
Hearings under this division er-by-any-otherageney-under-thispart

to govern an adjudicative proceeding shall be compiled in one title
of the California Code of Regulations relating to administrative
procedure.

Instead, these agency regulations would be compiled in the title containing
the agency’s other regulations. The staff should revise subdivision (b)
accordingly.

8 642.220. Application for decision. The Commission approved the staff
recommendation to delete Section 642.220 and to add the following language to
Section 642.230 (agency action on application):

A person who makes an application for an agency decision
without expressly requesting an adjudicative proceeding does not
thereby waive the right to an adjudicative proceeding.

8 642.230. Agency action on application. The Commission approved the
following revision of Section 642.230:
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642.230. An agency shall commence an adjudicative proceeding
on application of a person for an agency decision fer-whieh if a
hearing is required by Section 631.010 (application to
constitutionally and statutorily required hearings) and the
applicant is a person entitled to the hearing, unless. . ..

8 642.310. Proceeding commenced by agency pleading. The Commission
asked the staff to give more thought to the proposal to codify the rule that an
agency may dismiss a proceeding without prejudice at any time before the
hearing. The Commission was concerned about how this might affect a
proceeding initiated by a person outside the agency, and whether the agency
might use this authority to avoid making a decision. We could say the party
seeking relief may dismiss the application for that relief. Or perhaps it is best not
to try to codify anything on this point.

8 642.420. Continuances. The Commission was divided on whether to revise
Section 642.420 to keep immediate superior court review of administrative denial
of a request for continuance in formal hearings. The staff should bring this back
at the next meeting.

8 642.430. Venue. The Commission decided to leave Section 642.430 silent on
whether there is immediate judicial review of a denial of a motion for change of
venue. This will preserve case law allowing immediate judicial review. We will
consider this again when we take up judicial review.

The Commission decided not to authorize venue in the county where the
agency’s headquarters office is located.

The Commission decided to require an objection to venue to be made within
10 days after service of the notice of hearing. Failure to object within that time
would waive the objection. The notice of hearing should advise the respondent
that an objection to venue must be made within the specified time. The staff
should draft language and bring it back. There was some support for permitting
a respondent to request a place of hearing in the response. Perhaps this could go
in the Comment to Section 642.350, which permits a response to “[r]aise such
other matter as may be appropriate.”

8 642.440. Notice of hearing. The Commission decided not to shorten the time
for service of the notice of hearing, keeping the 15 days prescribed in Section
642.440.
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§ 643.110. OAH administrative law judge as presiding officer. The
Commission decided to revise Section 643.110 to provide the following default
rules:

(1) To restore the existing presumption that a proceeding must be conducted
by an ALJ from OAH only if a statute expressly so provides.

(2) To revise statutes that now apply the Administrative Procedure Act so
those hearings will be continue to be conducted by an ALJ from OAH.

(3) To provide that hearings by new agencies created in the future will be
conducted by an ALJ from OAH unless exempted by statute. New hearings by
existing agencies would be presumed not to require an ALJ from OAH.

8§ 643.320. When separation of functions required. The Commission decided
not to expand the exemption from the separation of functions requirement for
“issuance, denial, revocation, or suspension of a driver’s license pursuant to
Division 6” of the Vehicle Code to apply to hearings on school bus driver and
ambulance certificates and other special certificates. The Department of Motor
Vehicles representative said there are about 211 hearings each year involving
special certificates, with an estimated annual cost of $19,783 to require separation
of functions in these hearings. The Commission thought this is a justifiable cost to
improve fairness.

The DMV representative said commercial endorsements do not exist
independent of a driver’s license, and no separate administrative action is taken
against an endorsement — if a license is revoked, the endorsement falls with it.

1 APPROVED AS SUBMITTED

1 APPROVED AS CORRECTED
(for corrections, see Minutes of next meeting)

Date

Chairperson

Executive Secretary
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STATE OF CALIFORNIA , PETE WILSON, Governor
OFFICE OF ADMINISTRATIVE LAW
555 CAPITOL MALL, SUITE 1290
SACRAMENTO. CA 95814 June 15, 1994
(916) 323.6225 Law Ravision Commssior
RELEINED
| : WHY l
California Law Revision Commission Fiip;

4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Memorandum 94-26
(4dm:‘nistmnve Adjudication: Template Approach)

Dear Commissioners:

The Office of Administrative Law ("OAL") is charged with administering the
rulemaking portion of the California Administrative Procedure Act ("APA").
See Grier v. Kizer (1990) 219 Cal. App.3d 422, 431 {good summary of OAL
duties); State Water Resources Control Board v. Office of Administrative Law
(1993) 12 Cal.App.4th 697, 702 (same).

Again, QAL appreciates the opportunity to take part in the administrative
adjudication portion of the APA revision project. OAL looks forward to the
phase of the project addressing agency rulemaking. Our long term objective is
to make the rulemaking portion of the APA less burdensome for state agencies,
while preserving public participation and the benefits of independent legal
review of proposed reguiations.

610.940 Adoption of Regulations (Memorandum 94-26, pp. 1-2; text at p. 6)

Summary of concerns re subdivision (¢) of section 610.940

OAL objects to language creating a perpetual! exemption from OAL necessity
review for all permanent regulations governing all adjudicative proceedings
under the new statute. Such a perpetual exemption undermines the preventive
law function of OAL review. One of the premises underlying independent legal
review of proposed regulations by OAL is the need to identity and remedy legal
flaws before the regulation takes effect. Flawed regulations may result in
lawsuits, in which significant costs are incurred in terms of (ulemaking agency
staff time, Attorney General attomey time, judge and court time, and--if the suit
is successful--attorney fees paid by the state to the prevailing private party
plaintiff. |
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