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Memorandum 93-26

Subject: Study H-501 -~ Quieting Title to Personal Property (Objections
of State Bar Committee on Administration of Justice)

BACKGROURD

The Commission's recommendation on quieting title to personal
property would make clear that title to personal property may be
acquired by adverse possession. The recommendation has been introduced
in the Legislature by the Assembly Committee on Judiciary as AB 2205.
A copy of the bill 1s attached as Exhibit pp. 1-3.

AB 2205 will be expanded to deal with miscellaneous other
noncontroverslial c¢ivil practice matters that the Judiciary Committee
wishes to address. The Commission's process of clrculating the quiet
title recommendation for comment, as well as the Committee'’s process,
indicated that the quiet title recommendation would be noncontroversial

and therefor proper for inclusion in the Committee bill.

CAJ OPPOSITION

We have now received 2 memorandum in opposition to the
Commission's recommendation from the State Bar Committee on
Administration of Justice. See Exhibit pp. 4-10. The thrust of the
CAJ oppositicon is that a possessor of perscnal property should not get
title by prescription in a case where the possession is covert, since
the owner has not had notice and an opportunity to recover 1it. CAJ
points out that adverse possession of personal property differs from
adverse possession of real property In that the fact of adverse
possesslon of personal property 1is more easily concealed and may be
unknown to the property owner. There are statutory protections for
real property owners against secret adverse possession; similar
protections should be available for perscnal property owners.

The staff agrees that the mere lapse of three years since
possession was transferred should not confer title on the possesscor,

It is the running of the three-year {or other relevant) statute of




limitations that confers title on the possessor, The statute of
limitations does not even begin to run in the case of fraud until the
discovery of the fraud, or in the case of a consensual transfer of
possession until the character of the possession changes and becomes a
wrongful conversion. The Commission's proposal merely states that once
the statute of limitations has run and the owner may no longer legally

recover possession, the prescriptive owner may acquire good title,

STAFF PROPOSAL
There 1is nothing wrong with the astatute proposed by the
Commission., However, the Comment is misleading in that it seems to
imply that lapse of three years after a change in possession 1s
sufficient to trigger a change in ownership. We have proposed to CAJ
that this be rectified by expansion of the Comment, thus:

CIV. CODE § 1007 (amended). TITLE BY PRESCRIPTION

COMMENT. Section 1007 1s amended to make explicit the
rule previously implicit in the statutes——that title to
personal property may be based on adverse possession. See
Sections 14(1) ("property"” includes real and personal
property), 1000 (property, how acquired); =see also 4 B.
Witkin, Summary cof California Law Personal Property § 99, at
95 (9th ed. 1987). This overrules a contrary query in San
Francisce Credit Clearing House wv. Wells, 196 Cal. 701, 239
P. 319 (1925). See also Section 1006 {(title by occupancy);
Code Civ. Proc. §§ 760.020(a) {quieting title to real or
personal property), 761.020(b) (quieting title to property
based on adverse possession).

The main prescription perled for, or statutory bar of an
action for recovery of, personal property 1s three years.
Code Civ., Proc. § 338(c). Section 1007 does not provide an
abgolute or independent three-year presgscription peried for
personal property, however; it is dependent on the actual
running of the relevant statute of limitations, It should be
noted that the 1im tions period for recove of persocnal
property does mot begin to run while the possessor holds the

erty with the consent of t s bailee o
ancther fiducia ty so long as the possessor falls to
indicate an intent to deprive the owner of the right to

possession of the property, or during the time the possessor
fraudulently conceals from the owne the facts that
congtitute the cause c¢f action, See, e.g,, Bennett v,
H a Bank, 47 Cal 4 2d 20; HNiiva v. Goto
181 Cal, App. 2d 682, S Cal, Rptr, 642 (1960); Sears, Roebuck
& GCo, v, Blade, 139 Cal, &pp, 24 580, 294 P, 24 140 (1956),
If the owner has lost posgession by fraud or misgtake, the
cauge of action does not accrue until the owner's discovery




of the facts constituting the fraud or mistake, See Code

Civ, Proc d octher relevant condltions and
limitations on the accrual, tolling, and running of the

relevant statute of limitations, whether provided by case law
or statute, also apply.
The ether changes in this section are technical.

The full text of the staff letter to CAJ on this matter is attached as
Exhibit pp. 11-13.

Although 1t is not the Commission's practice to write "law review
notes” in its Comments, it may be useful here. If CAJ misconstrued the
proposed statute, it is likely others will as well. We had hoped that
CAJ would have an opportunity to react to the staff letter before the
Commission meeting, but CAJ did not take it up because the person on
CAJ who is primarily interested was not in attendance at CAJ's last
session, Meanwhile, the staff requests Commlssion approval to add the

propoged language to the Comment,

ALTERNATE APPROACH

Alternatively, the Commission may want to put something in the
statute itself, We sent a copy of this material to Gerald B. Hansen of
San Jose, the lawyer whose suggestion got us involved in this issue.
Mr. Hansen considers it clearly advisable that the clarification be
made by Inserting direct language in the statutes. "When such a
committee would think that your use of the term "prescription" might
mean Simply the passage of three years without the other required
elements, then I believe express language in the sections is really
required.” Mr. Hansen's letter i3 attached as Exhibit pp. 14-15.

Mr. Hansen suggests specifically that Civil Gode Section 1000 be
revised to state that acquisition of property by occupancy "includes
acquisition of personal property by adverse possession™. Civil Gode
Section 1007 would be amended to provide that prescriptive title may be
obtained only 1f "a t g required for adverse possession are
established as provided by law, includi that continuously du the
period the property be occupfed or possessed under a claim of right
without the consent of the owner, openly and notoriously sc as to put

on notice an owner, if o 1y occupyi O posse sald

property as to what might be an adverse claim, and such other

requirements as might be required by law".




The staff believes it would be unwise to try to spell out the law
of adverse possession in the statute. And, if the Commission wishes to
do so, this should not be done in the context of the legislative
process but only on a careful review of the substantive elements of

adverse possession following the Commission's usual procedure.

CORCLUSIONR
The personal property quiet title recommendation can remain in the
Judiciary Committee bill only if we are able to remove the State Bar
opposition. To this end the staff requests Commisaion approval of
explanatory language in the Comment, hoping this will better enable CAJ
to understand the basic recommendation, If, instead, the Commission
wishes to codify standards in the statute, we need to withdraw the

recommendation and do more work on it.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary




Memo 93-26 EXHIBIT Study H-501
CALIFORNIA LEGISLATURE—~-1993-94 REGULAR SESSION

ASSEMBLY BILL No. 2205

Introduced by Committee on Judiciary as presented by
Assembly Member Connolly on behalf of the committee
(Archie-Hudson, Caldera, Collins, Epple, Goldsmith,
Horcher, Isenberg, Snyder, Speier, Statham, and
Weggeland)

March 5, 1993

An act to amend Sections 1000, 1006, and 1007 of the Civil
Code, relating to property.

LEGISLATIVE COUNSEL’S DIGEST

AB 2205, as introduced, Committee on
Judiciary. Property.

Existing law prescribes the modes in which property may
be acquired. Existing law provides that an occupant may
acquire title to real property by prescription, where that
occupant satisfies statutory requirements for title by
prescription.

This bill would specify that acquisiion of property by
occupancy includes acquisition of personal property by
possession. This bill would also provide that in an action to
quiet title to personal property based on possession, the
person bringing the action must satisfy statutory
requirements for title by prescription.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 1000 of the Civil Code is
amended to read:

1000. Property is acquired by the following means:

i

(a) Occupancys: . Acquisiton of property by
occupancy includes acquisition of personal property by
possession.

8-

(b) Accessions.

3.

('c) Transfer s .
X
(d) Wil ex;.
5-

(e} Succession.

- SEC. 2. Section 1006 of the Civil Code is amended to
read:

1006. Oeeupaney (a) Subject to subdivision (b),
occupancy for any period confers a title sufficient against
all except the state and those who have title by
prescription, accession, transfer, will, or succession s but
the . '

(b) The title conferred by occupancy is not a sufficient
interest in real or personal property to enable the
occupant or the occupant’s privies to commence or
maintain an action to quiet title, unless the occupancy has
ripened into title by prescription.

SEC. 3. Section 1007 of the Civil Code is amended to
read:

1007. Oeeupaney (a) Subject to subdivision (b),
occupancy for the period prescribed by the Code of Civil
Procedure as sufficient to bar any action for the recovery
of the real or personal property confers a title thereto,
denominated a title by prescription, which is sufficient
against all ; but ne .

(b} No possession by any person, firm, or corporation
no matter how long continued of any land, water, water
right, easement, or other property whatsoever dedicated

2




—3— AB 2205

1 to a public use by a public utility, or dedicated to or
2 owned by the state or any public entity, shall ever ripen
3 into any title, interest, or right against the owner thereof.




ot Larry Doyle, Chief legislative Counsel
FROM? Cammittes on Administration of Juatice
DATE? Fabruary 25, 1993

RS: Assembly Judiciary Cammittee on Civil Practioce Bill,
Preposal 1: Quiat Title to Personal Property

SECTION/COMELITTRE POSINIONS
Support

Aupport if Amended
Oppose Unlsss Aaenhded

appose 7
No Position/Recoxmanded snendments only

Dats position recommended:
Saction/Commnittas vote: Ayes: Hoess N.V.:

ANMALYSIS:
(1) Brief deseriptien of the bill‘s provisicns.

This proposal from the California Law Revision
Commissicn would change the pubstantive law regarding acquisition
of titla to property to provide that title to perscmal property
vay be acguired by prescription. It would eo by amending civil
Coda section 1000 to add that “[alegquisition of property by
oocupancy includes acquisition of persanal proparty by
possession® and by amending Civil Code sections 1006 and 1007.
(2) Reasoas for recommsnding the position noted adove.

Ad#irln possession iz a maans of acguiring title.to

Ran

property by continued possession over a period of tiuﬁ. Civ.
Code § 1007. Tha concept is ca-naniy defined as the cpen and
notoricus possession.and océupation of Teal property under a
_clain or color of right. !&c psrson who claims title by advtrsi-
posseasion "must actually ocoupy the property and his possession |
must be such as to constituts reascnabla notica to the owner,

4
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Actual posssssion ’‘is established not alone by the assertion of
title, but it sust be coupled with acts of ownership which
proclaim to the world, and bring notice to the owmer, that a
right is claimed in the land over which the claimant is seeking
to axercise dominion.’" 4 Witkin, Mummary of California Zaw,
Real Property, £ 96, p. 330 (Sth ed. 1987} (citstions caitted].

Vhere real proportr iz concarned, aotual occupation of
Minafmhﬂtihtﬂtﬂotmomhmmthmm
passassion. Por example, a fev visits to land are not sufficient
mmmm._ 1;4 Cal. App. 24 218, 224, 7 cal. Rpty. 483
{1960)) 1 a buyer upder an axecutory contrzct does not hold
. adversaly to the vandor (Witkin, supim, § 99, p. 333).

statutory rcquireuuts for possession under solor of
title to real property are found in Coda of Civil Procedure
sections 322 and 323. The land must be actually cocoupied, or
usually cultivatad or iaproved, or protscted by a substantial
snclosure, ur used for supply of fual, timber, or pasturage.

Even {f it iz not inclosed, it may have heen used "for the
ordinu-y use of the oocupant.”

If the adverse possassor clains pesstision undu; a
clain of right, instesad of color of title, Code of Civil
Procadurs séctions 324 and 325 are sven more stringant. The land
must actually be occupied, or substantially inclosed, or usually
cultivated or improved. _ |

In redl property, tha adverse oocupancy must have been
continuous and uninterrupted for five ye&rs. Coda Civ. Proec.

§3 118, m_ The adverse YosScasGr must bave paiﬁ all of tha
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taxes lavied and assessad upon the property during that peried.
Code Civ. Proc. § 328.

Thus, with real property, there are opjective standards
by wvhich a clain of adverss possession can be confirmed or be
rebutted. Mere possession is not endugh. Noxe must hbe showm.

Presantly, civil Code saction 1000 provides that
proparty is acquired, intar alla, by "ooccupancy." Saectien 1006
provides that oocupancy for any period confers a title sufficient
againat all sucept tha stats or against those who have title by
prescription, accession, transfer, will, or succession. However,
it also states that title confarred by occcupancy is net a
sutficlent intsrest in real property to enable the occupant to
commance an action to quiet title, nniou the occupancy -haa-
vipaned into title by premiptich.

code of Civil Procedure section 1007 atates that title
by prescription may be acquired by oacupancy for the period
prascribed by the Code of Civil Procedure as sufficient tao bar
any action for the recovery of the property.

In 1925, the Suprema Court pointed out the difference
between the efiect of statutes of limitation and adversae
possession. In Sap Francisng Credit Cleaxing House v. Wella,

184 Cal. 701, 23% Pac. 319 (1925), a vendorrsuod. a subseguant
purchaser for replevin of peracnal property, a plano and bench.
The Suprems Court held that the statute of 1imitations applicsble
to conversion barred fha' action. Howaver, because the evidence
failed to show. the relevance of sdveree poasession, the Supreme
Court rafused to cans:lder_. the applicability to persomal ptoptrfy
of the proviuioh"in Code of Civil Procadure section 1007 that

G :



cocupancy sutficiant to bar an astion tc recover property confers
a title sufficient against all. The property had not bean held
by tha defendant "openly, or notoriously, continuocusly and
uninterruptedly for the statutory period . . . ." Id.,, 196 Cal.
. at 705. Instead, the possession was clandestine. Tharstore, the
court found it unneceasary to declde whethar the legislation |
intended Secticn 1007 to apply to parsomalty. Mowsvar, it stated
that a “ocareful examination of the deaisions of this state has
failed to discloss to ocur investigation a single case which
Section 1007 of the ¢ivil Coda has been lppli.d to the
acquisition of title to personal properxty.™ Id., 196 cai. at
708. The Court pointed out that, although the right of action to
recover personal proparty iigbt. be barred by the statute of
linitations, title weuld net ba in the possesser. Tne California
Lav Revision Commission characterizes this statement as dictunm.
The Law Ravigion Commission reccxmands that the law "be made
clear that it is permissible to quiet title to personal prepexty
~on the bhasis of adverse possessien.” _
| The Lawv hvismnc:«nium proeposal would define the
'wwM" sufficient to acquire title by prescription to
inelude the acquisition of personal property by mere possession.
In so doing, the Commission ignores the differences batvean real
and personal property and would creats dangercus risks for owners
of personal property which havo'hot baen analyzed in the f.port
of the Lav Ravision Commission. o
The rlaws in tha prop;:sai cone tron the Aiffersnce -
bctwe.en real .and personal preperty. The 'mobnity of personal
propercy prevents the transfer of the concapt of adversa
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possession froB real property to personal property. In contrast
with the "open and notorious® and similar prerequisites ror the
application of the doctrine of acquisition of real property by
adverse possession, personal property can bs possessed in secret.
Conversely, marely walking by a lot on which a house sits can
disclose that it is oocupled.

SAD_ Franciscs Credit Clsaring Honas v, Nells, mpra, is
illustrative. The piano had bean sold in Kew YorX. Aftar normal
' payments ware made, both it and tha buyer disappeared, It uas
‘found in San Francisco, whers the defendant had bought it at
auction. Aftar plaintif? demanded possession, the defendant
succassfully sued the vendor for the purchase price, recoversd
ju&qunt, and collectsd part of t.hc. judgment. 1If the Supreme
Court had not rvevarsod the judgnment that ths buyer was the owner
and antitled to possassion, the buyer could have kept the plano-
and still could have mntinu-ﬁ to collact on his judgment.

Shculd the law psrmit a buyar to aoquire title for frae?
Obvicusly not, but the vemedies of the originsl saller of
personalty are- found in such laws as Division § of tha Commercial
Coda, not in the lav of adverse possession. They should not be
‘cut off by a falss analogy to real property.

As another exampla, the thisf of 2 share certificate
nay possess. it for nany years, Qi_thaut the swner evan knowing
that tha share cartificate is nissing. The cuner, for exampls,
iay still receive proxy notiees, vm the shares, and receive
dividends, not kmnowing that & thief has possessed the sbare
cartificate by having purloined it sc long age that 'fhi statuta
of linittﬂnns m_init tonversion would bar an sction for
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conversign or for tm recovery of the cartificate. Once tha
theft la discovared, the owner is antitled to imssuvance of a
replacemsnt share ceartificste. Corp. Code § 419. Howaver, a
qonsequence of bringing personal property within thes doctrine of
prasoriptive aoquisition of title would be to forsclose that
right.

As yet another example, if a tenant has left personal
property behind, the landlord can only claim ownarship of it by
sarving notice of belief of abandorment and complying with ether
statutory prarequisites. Code Civ, Proc. § 1174. Civ. Code
§8 1380-1991. Pamsing the proposed legialation would cut off the
~tenant’s rights by transferring title to the property nerely by
the passage of tixe. |

Suppose an acocountant has epbesszled $100,000 frem her
enployer. The bocks have m nim:aimd by the accountant in
such a fashion that the employer does not know that the smployer
has lost possession of the money. The sxployer does not discover
the loss until five years after the accountant has left her
position. An action for breach of fiduclary duties may be
barred. 6Should the asoountant have acquirsd title to the cash by‘
" this 11legal possession?

The protections of Chapter 2 of the Code of Civil
Procedure apply only to actions for recovary of rsal property,
not for the recovery ot'pcr-nnn prop-rty T™he silent posssssion
of parsonal property ought not -to confer title, even if a cause
af action, such as ons tqir conversion, or reliaf guch ms claim |

and delivery, aight be barred by a pariod of limitations.

9
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Nany other examples can ba cited but ars not necassary.
Title to differvant types of persomal property can be tranaferred
in differant wvays oxr lost in different ways. A global change in
the law of divera foras of parsonal property will sut off well
reasoned 1-;1-1-1:1«-“ jodicial protactions for all mmq.
It say svan be void under the Dus Process Clause.
(3) Proposed anendments.

Hone.

1IN0 86 cdBawy)
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STATE OF CALIFORNIA

CALIFORNIA LAW REVISION COMMISSION

4000 MIDDLEFIELD ROAD, SUITE D-2
PALO ALTO, CA 943034739

{415) 4941335 . March 3, 1993

Larry Dayle

State Bar of California
915 L Street, Suite 1260
Sacramento, Ca 95814

Re; Qu title t 80 ert
Dear Larry:

Thank you for the copy of the Committee on Administration of
Justice memorandum opposed to the Law Revision Commission
recommendation on quieting title to perscnal property. The essence of
the CAJ opposition is that a possessor of personal property should not
get title by prescription in a case where the possession is covert,
since the owner has not had notice and an opportunity to recover it.
CAJ points out that adverse possession of personal property differs
from adverse possession of real property in that the fact of adverse
possession of personal property is more easily concealed and may be
unknown to the property owner, There are statutory protections for
real property owners against secret adverse poasession; asimilar
protections should be avallable for personal property owners.

These points are well-taken. The Commission does not intend by
this recommendation to deprive the personal property owner of other
statutory and case law protections that exist. The recommendation
fallas to addreas this issue-—the Comment to Civil Code Section 1007
states without qualification that, "The prescription period for, or
statutory bar of an action for recovery cof, personal property is three
years. Code Giv. Proc. § 338(c)." An implication might be drawn from
this language that other protections are overruled., We do not intend
this, and I believe the matter should he clarified.

I propose to revise the Comment to Iincorporate specifically the
major statutory and case law protections of the property owner,
Certainly we need to refer to the fact that a cause of action for
recovery of converted personal property does not accrue, and the
statute of limitationa does not begin to run, during the time the
posseasor holds the property with the consent of the owner as bailee or
in another fiduciary capacity, so long as the possessor fails to
indicate an intent to deprive the owner of the right to possession of
the property, until such time as the owner has actual notice of the
conversion. See, e.g., Bennett v, Hibernia Bank, 47 Cal. 2& 540, 305
P. 2d 20; Niiya v. Goto, 1Bl Cal. App. 2d 682, 5 Cal. Rptr. 642
{1960). Likewise, the owner 1s protected by the general rule that
fraudulent ccncealment of the facts constituting a cause of action
tolls the statute of limitations as to that cause. 8See, e.g., Sears,
Roebuck & Co. v. Blade, 139 Cal. App. 2d 580, 294 P. 2d 140 (1956).
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And, if the owner has lost possession by fraud cor mistake, the cause of
actlon doces not accrue until the owner's discovery of the facts
constituting the fraud or mistake. See Code Civ. Proc. § 338(d); see
also Code Civ. Proc. § 338{(c) (in case of theft of article of
historical, interpretive, =scientific, or artistic significance, cause
of action does not accrue until discovery of whereabouts of article).

These rules should be specifically incorporated or referred to in
the GComment. It is probably unnecessary to burden the Comment with
referencea to other protections against the running of the statute
without the owner's knowledge, such as the owner's incapacity or other
disability, abasence from the jurisdiction, and the like. BSee, e.g.,
Code Giv. Proc. §§ 350-358.

The Commission's recommendation 1s not intended to impose a
separate rule of prescription that works independently of the statute
of limitations. It 1s intended only to make clear that prescriptive
title appliea 1f the statute of limitations for recovery cof personal
property, with all its bullt-in limitations and protections, has run
and the owner 1is barred by law from maintaining an action for recovery
of the property. Secret possession does not confer title on the
posgessor independently of the operation of the statute of
limitationa. If there is a due process issue (as CAJ suggests In its
memorandum), the issue goes to the operation of the statute of
limitations that deprives the owner of the right to recover possession
of the property. Prescriptive title is merely derivative and anawers
the question, if the owner does not have the right to the property, who
does?

" The specific language I propose is attached and underscored. A
reference to this language should also be included in the Comment to
Civil Code Section 1006. With this clarification, I hope CAJ will
~ remove its opposition to the recommendation. The proposed language is
subject to approval by the Commission at its next meeting, but I am
confident the Commission will approve it since it is consistent with
and clarifies Commission's intent in making this reccmmendation.

I think the CAJ comments are to the point and will result in
clarification of the recommendation. I'm sorry we did not have the CAJ
comments earlier in the process. As you know, I am taking steps to
ensure that this situation does not arise in the future.

Sincerely,

Nathaniel Sterling
Executive Secretary

NS66
File: H~-501
Enc.

ce: Monroe Baer
David Long
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Proposed Revision of Comment to Section 1007

CIV. CODE § 1007 (amended). TITLE BY PRESCRIPTION

1007, Geeupaney (a) Subject to subdivision {b), occupancy for the
period prescribed by the Code of Civil Procedure as sufficient to bdar
any action for the recovery of the real or personal property confers a
title thereto, denominated a title by prescription, which is sufficient
against ally-but-ne .

f.b} No possession by any person, firm, or corporation no matter
how long continued of any land, water, water right, easement, or other
property whatsoever dedicated to a public use by a public utility, or
dedicated to or oﬁned by the atate or any public entity, shall ever
ripen into any title, interesat or right againat the owner thereof.

COMMERT . Section 1007 is amended to make explicit the rule
previously implicit in the statutes—that title to personal property
may bhe based on adverse posseasion. See Sections 14(1) ("property"
includes real and personal property), 1000 {property, how acquired);
see also 4 B, Witkin, Summary of California Law Personal Property § 99,
at 95 (9th ed. 1987). This overrules a contrary query in San Franciaco
Credit Clearing Eouse v. Wells, 196 Cal. 701, 239 P. 319 (1925). See
also Section 1006 (title by occupancy); Code Civ., Proc. §§ 760.020(a)
{quieting title to real or personal property), 761.020(b) {quieting
title to property based on adverse possession). :

The majn prescription period for, or statutory bar of an action
for recovery of, personal property is three years., Code Civ, Proc. §
338(c). Sect does t vide absolute o dependent
three—vea es 0 or ape OWEVer;

Blade 4 y 4 4 0 has
lost posge and o t 0 tion does not
a ue unt t er's d v of t const the fraud

or stak ] Code Civ 0 d A [+) relevant

[ ons pltations of e accrua E anaG TuUnning C
relevant statute of limitations, whether provided by case law or
statute, also apply,

The other changes in this section are techmical.
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LAW OFFICES OF

RICHARD V. BRESSANI GERALD B. HANSEN GERALD B. HANEEN
{1804 - 1DED) STITE 1808
IR 4, PIRST STREEBY Law Revision Commission
SAN JOBE, CALIFOENIA S5L3 RECEIVED
TELEFHONE [408) 2041 -084688
MAR L 1993
File:
Key:

March 9, 1993

YIA FAX TRANSMISSION
to (415) 494-1827

Nathaniel Sterling, Executive Secretary
CALIFORNIA LAW REVISION COMMISSION

4000 Middlefield Road, Suite D-2

Palo Alto, California 94303-4739

RE: Quieting Title to Personal Property
by Adverse Possession

Dear Mr. Sterling:

I have reviewed thoroughly the report of the Committee on
Administration of Justice opposing your recommendation and have
reviewed your proposed revision and letter to Larry Doyle
thereon.

I consider it clearly advisable that the clarification you
set forth as part of a Comment, be made by inserting the direct
language in §§1000 and 1007, themselves. When such a committee
would think that your use of the term #prescription” might mean
simply the passage of three years without the other required
elements, then I believe express language in the sections is
really required. I would keep every word yocu have in the
Comment, but I propose that the language to be added to §1000
read:

*la]jcquisition of property by occupancy includes
acquisition of personal property by adverse posss551on
as permitte aw ere o re e

I would keep your language for an amended §1007(a), and I
would add on thereto, so that the subsection would read as
follows:

#1007. Occupancy (a) Subject to subdivision (b), occupancy
for the period prescribed by the Code of Civil Procedure as
sufficient to bar any action for the recovery of the
personal property confers a title thereto, denominated a title by
prescription, which is sufficient against all, but no, provided
all the elements required for adverse possession are established
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PAGE TWO

Nathaniel Sterling,

Executive Secretary

California Law Revision Commission
March 9, 1993

as provided by law, including that continuocusly during the period
the property be occupied or possessed under a claim of right
without the consent of the owner, openly and notoriously so as to
put on notice an owner, if any, normally occupying or possessing
said property as to what might be an adverse claim, and such
other requirements as might be required by law.”

Please use this material as you see fit. Please pardon my
lack of precise amendment drafting as I never got a copy of the
final Commission Recommendation.

I would be most happy to do anything you would ask and I
really want to appear at hearings to explain this if we don’t get
the CAJ to remove its opposition.

May I hear from you?

GBH:jo
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