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Memorandum 92-70 
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10/09/92 

Subject: Study N-100 - Administrative Adjudication (Revised Draft of 
Statute) 

Attached to this memorandum is a the draft of the administrative 

adjudication statute, revised to incorporate Commission decisions at 

the July and September meetings. 

The revised draft also presents a number of additional policy 

decisions for Commission determination. These derive from three 

sources: 

(1) Professor Asimow has sent a letter suggesting reconsideration 

of the standard for disqualification of the administrative law judge. 

See Exhibits pp. 1-5. His suggestion is summarized in the Staff Note 

following Section 643.210 (grounds for disqualification of presiding 

officer) • 

(2) Professor Gregory L. Ogden of Pepperdine Universiy Law School 

has sent a memorandum commenting on various provisions in the draft. 

See Exhibits pp. 7-12. His suggestions are analyzed in Staff Notes 

following the sections to which they relate. Professor Ogden is the 

author/consultant for California Public Agency Practice, a 3-vo1ume 

loose-leaf Mathew Bender publication. 

(3) Comments of participants at the "Cosmic APA" presentation at 

the State Bar convention on October 4, 1992. The Executive Secretary 

was a panel member at that presentation and his notes of some of the 

comments made there are included in Staff Notes in the revised draft. 

We also anticipate additional comments from some of our 

practitioner consultants before the October Commission meeting. 

We hope that after the Commission's next review of the draft we 

will be in a position to prepare a tentative recommendation for the 

Commission'S approval to circulate widely for comment. 

Respectfully submitted, 

Nathaniel Sterling 
Executive Secretary 
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Study N-l00 

Septeaber 17, 1992 

Judge Arthur Marshall 
Chair, california Law Revision commission 
4000 Middlefield Road, ste. 0-2 
Palo Alto, CA 94303-4739 

Dear Judge Marshall, 

Seetion 643.210(a) of the current draft of the Adainistrative 
Procedure Act provides that a presiding officer should be 
disqualified "if a person aware of the facts aight reasonably 
entertain a doubt that the presiding officer would be able to be 
impartial." As you recall, this is known as the "appearance of 
bias" standard. I arqued in favor of an "actual bias" standard, 
but the commission disagreed with me. 

The attached case, Greenberg v. Board of Governors, Federal 
Reserve Systea, 968 F.2d 164 (2d cir. 1992), involves this very 
issue under federal law. In this case, an ALJ's law clerk had 
formerly worked in the office of the governaent agency that was 
prosecuting the case. In fact, the clerk had worked on 
investigating this very case. However, he had not participated 
significantly in advising the ALJ in the case (he did sOlie 
"administrative things" in regard to it). 

The court conceded (at p. 167) that under the "appearance of 
bias" standard applicable to federal judges, the arqument that the 
ALJ should be disqualified would be "plausible." Under the actual 
bias standard used in administrative law, however, the judge would 
not be disqualified. 

Interestingly, the court in Greenberg observed that the 
"appearance of bias" standard could be used to disqualify any ALJ 
who actually worked for the agency for which he decided cases I 
That sounds like a good reason to reject the standard. 
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I wonder if the co_ission would like to reconsider its 
decision to adopt the "appearance of bias" standard. My objection 
to that test is its vagueness and unpredictability. Because alaost 
anything aight give rise to an appearance of bias, the standard 
encourages people to seek judicial review and thus delay 
administrative action significantly. My arquaent is highlighted by 
the Greenberg case; the court thought that it was at least 
"plausible- that the judge would be disqualified under the 
apperance of bias standard because his law clerk had engaged in 
prosecuting a case even though the clerk had no involvement in 
givillCJ advice to the judge in that case. Greenberg illustrates 
that bias arquaents can come up in all sorts of unpredictable ways 
because it is so coaaon that the adjudicating personnel in agencies 
have been involved in various ways with the parties or the issues 
in the cases they must decide. 

As you may recall, my original study also s~arized a 10llCJ 
line of Washington cases that had extreme difficulty in applyillCJ 
the appearance of bias standard in the adlllinistrative law context. 

I hope that the Co_iss ion will be impressed by Greenberg and 
that the case will cause the members to reconsider whether they 
want the problematic "appearance of bias" standard to govern all 
California administrative adjudication. 

Incidentally, the Second Circuit in Greenberg also applied the 
separation of functions standard in federal law. It ruled that 
since the clerk had been involved only in a ministerial way in 
adjudicating the case, the clerk need not be disqualified as an 
adviser. I think this is correct. Note that the same result 
should occur under our draft california standard. Section 643.310 
(the point is made especially clear in the second paragraph of the 
co_ent) • 

Thanks for your attention to this matter. 

I:;l~~~ 
Michael Asimow 
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W A LKER, Circuit Judge: 

Richard M. Greenberg and A. Frederick 
Greeaberg ("the Greenberp") petition for 
review of a deeision of the Board of Gover­
non of the Federal ReaemI S)'IItem ("the 
Board") barring the Greeubergs from fur.. 
ther psrticipalioD in the affairs of any fed­
erally aupeniIed financial institution. The 
GreeDberp eontend that bias tainted the 
administrative proceedings leading up to 
the Board's cIeci8ion, that settlements 
reached with the Office of the Comptroller 
of the Currency (OCC) bar this enforce­
ment proeeediDg, aud that the Board errro 
in finding the Greenbergs' personally cul­
pable. We affirm the Board's order of 
prohibition in aU respeets. 
Badcgrou'iUl 

Thill ease ariaeB out of the fai\UN of the 
First City National Bank and Trost Compa- . 
ny (the 1IaDk) in 1989. The Greenbergs 
were memben of the board of' the Bank, 
served on the BlLDk's loan eommittee, and 
eaeh owned at least 40')10 of the common 
stock of the Bank. A. Frederiek Green­
berg served as the Chainnao of the Board, 
whOe Richard Greenberg U8umed the role 
of aeting Cbainnan in Frederick's absenee. 

On Oetober 11, 1986, the Bank converted 
from a savings bank to a national banking 
association, placing the Bank under the su­
pervisory authority of the OCC. Between 
the eonversion in 1986 and the Bank's insol­
veney in 1989, the OCC raised numerous 
questions about the Bank's prseti .... , fo­
cusing in partleulsr on a series of transac­
tions between the Bank and certain limited 
partnerships controlled or managed by the 
Greenbergs. 

After the Bank failed, the OCC instituted 
a prohibition proceeding against the Green­
berp in Mareh of 1990 based lsrgely on 
these insider loans. That proeeeding culmi­
nated in a hearing before an Administra­
tive Law Judge (Al.J) in November of 1990, 
and the ALl issned a lengthy reeommended 
opinion concluding that the Greenbergs had 
engaged in several impermissible transac­
tions and that this misconduct warranted 
barring the Greenbergs from the banking 
industry. 
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The Greenberp filed objeetiou til the 
recommelIIIed deciaion with the Board. Af­
ter eareluI eons!c!eratioa, the Board reject­
ed these objeetiona. adopted witb .m­
modiflCatiODa tha recommendatioDe of the 
ALl, and iIIned an order of prohIIItioa 
barring the Greenbergs from the iIldamy. 
This petition ,for review followed.' 
~ 

The Greenberga raise three princip-' ill­
sues on !hill petitiol1 for reYiew. FIrat" 
they argile that the ALra e~& of a 
lsw clerk wbo had pre'-If worUd GIl 
the OCC's inve&tIgation of the GneDberp 
irreparably ta.inted the proc:eedinp. Sec­
ond, they assert that prior settIemeDt8 witb 
the oce bar this probibitioa PI~!II ' •. 
Finally, they question whether ",'"t!IeJ 
evidence in the record supported the 
Board'. finding of miseonduet. 

1. The law C1erJt 
u] ShortJy before the trial, the G-... 

bergs' COUMeI diIIeovered that the ALr. 
former law clerk had previously worked for 
the oce and had participated in that ac­
ey's investigation of the Greenbergs. The 
Greenbergs thereupon requested that the 
AU recuse himself. The AU refused til 
do 80. The ALl explained that he had not 
known that the law clerk had previously 
psrticipaIed in the Greenberg investigation 
and noted that the lsw elerk had worked 
for the judge for only .ix weeks "duriDg 
the coume of whieh he did some admiIeis­
trative t.hingw for me with regard to this 
ease, but he had no substantive input." 
The AU aasored the Greenbergs that the 
law clerk "ha[d] not said to me one word 
concerning any previous involvement in 
this ease, nor said auything about the bank 
or the people involved." Aeeordlngly, the 
AU concluded that there was DO need til 
recuse himself. The Greenbergs did not 
investigate the matter further. On this 
petition for review, however, the Green­
bergs U8ert that the participation by the 
AU's law clerk in the underlying investiga­
tion biased the entire administrative pro­
eeeding. 

[2] The Greenbergs aclmowledge that 
they have no evidence that the law derk 
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GR •• rae v. BD. 01' GOV. 01' I'BDBRAL RnERVE 8Y8'1'B11 ,'.I'l 
_.MI • .Jot 1M CIIooI CIr. 1II1II ' .. ' 

improperly ~ tile AU. IDatead, The _bOi.ted t.cIa bI tbiI'eMi 
tIIey arpe ···tIIat die -e appearanee of Jead to the COIICluioD that tile law, eIIrk 
improprietJ II IUfficlen~ to require the AU plaJed cm1y a miDIateriaI role in tile .... 
to __ hiaeIf. Ihd thiI cue been tried catory proceBII. The AU atated that the 
before a federal diIIIziet JadIe, Ihia miIht law clerk bad DOt .,.... to tile AU.t 
be a p1a1lllbJa UJ1IIII8Dt. UDder 28 U.s.c. the ~i1iDc laftltlptioll ud .... .... 
f 456(a), a federal jadre mlllt I'8CIIIe her- formed cm1y admiDiItratin ..... iii the' 
self "bI aDJ praadin, bI which [her] im- cue. The Greenberp had the IMtrd.a of 
partiality might !""'.onabJ, be qlll8t1oned." estebIiehIDg that the law clerk pIapd & 
That high ItIDdard of propriety appllee, more IliplficaDt role ill the ...... '. 
bo", .. , cm1y 10 Supreme Court jIIIticee, GnJliw hu:. •• Fl'C, 615 F.2d 1211; ,= 
magiltrate jadree, aDd "judges of the (9th ar.198O). TIle GI'I!I!IIberp '1'aW:1II 
eourta of appeals, dietrIet coarte, Court of preII8Dt aDJ t.cIa that would eoJI~.the 
International Trade and any cburt created AIJ's version of events. Indeed,' the 
by Act of Congresa, the indlea of which record does not indicate that the 0-
are entitled to bold office during good be- bergs . even attempted to depoee the law 
havlor." 28 U.S.c. f 'iiI. The heightened clerk. Since the AU'. version 181 he,.,. 
,tandud catmOt apply to adminiatrative feetively unehallenpd, we bold that ... 
law judges who, after all, are employed by wae no violation of the AP A. 
the agency whose actions they review. 
Otherwise, AU. wonld be forced 10 recuse 
themselves ill every case. 

IIIItesd, we thiDk the Greenbergs' 
eIwp IIIlIIIt be judpd under the ,tsndarda 
imposed on ill. by the Administrative 
Procedure Act (APA), 5 U,S.C. I 564(d). 
That section requires that "[a]n employee 
or agent engaged in the perfonnance of 
inveatigative or prosecuting functions for 
an agency in a case IDly not, in that or a 
factuaIly related case, participate or advise 
in the decision ..•. tJ 

(31 The APA is violated only where an 
individual aetually participates in a single 
case as both a prosecutor and an adjudica· 
tor. Ministerial participation in one fuoo. 
tion wiD not disqualify the aclor from more 
substantial participation in the other fUI» 

tion. See liner 1'rHxU Sales Co., Inc. v. 
Block, 708 F.2d 774, 779 (D.C.Cir.1983) 
(signing a reparations order a ministerial 
act, not the performance of a prosecutorial 
function, since signing "did not require the 
Judicial Officer 10 exercise any discretion 
or make any legal or faetual judgments."); 
Shultz 11. Securitiu 4nd EzcIw.nge Com 'n, 
614 F.2d 561, 569(7th Cir.1980) (no viola· 
tion of APA where the agency proseculor 
drafted the notice of decision for the agen· 
cy, because the decision had been made by 
judgea without any input from the prosecu· 
tor). 
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('1 As a final resort, the Grwaberp 
assert that the Jaw clerk's partieipatIDII iD 
both the adjudicat:IYe and prosecutorial pro­
ceases created such a risk of an unfair 
decision as 10 Violate due proeeu. We 
agree that a due proceas violation may be 
establiahed without a showing of aduaI 
bias where "a eourt ... determin[e.] from 
the speciaJ facta aDd clreumatances present 
in the case before it that the risk of IIDfah­
ne&B is intolerably high." With.,..,.. ... LG,... 
kin, 421 U.s. 35, 58, 95 S.Ct. 1456, 1470,43 
L.Ed.2d 712 (1975). However, the 'imPle 
"combination of inveatigative and adjudica. 
tive functions does not, without more, eon­
stitute a due prace8S violation." Ill. 

In With.rmo, the Court approved an az.. 
rangement whereby the stele medical 
board both bronght and adjudicated 
charges against wayward phyaieiana. The 
Court reasoned that the adjudicators were 
entitled 10 a presumption of honeaty. Ill. 
at 47, 95 S.Ct. at 1464. Absent specific 
evidence 10 the contrary, the Court wae 
comulent that the mixture of funetiona 
would not create u a sufficiently great p0s­

sibility that the adjudicators would be 80 

psycbologically wedded 10 their complainta 
that they would consciously or uncon­
sciously avoid the appearanee of having 
erred or changed position." Ill. at 67, 95 
S.Ct. at 1469. Here, where the former 
prosecutor (the law clerk) bad no decisional 
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au.tborlt.J, but at most might haft actrised . 
the.M je;m maker, the risk of impl,..iet;y 
.,.. not as hip as that toIemed by the 
Coutt in WifMoll>. Accordingly, we n!ject 
the Greenberp' due proceaa dIIIlkmge. 

In Bum, while we iecogDile that law 
clarb 0cr.aai0naJIJ piay more than a minis­
terial role in the deci&Ion making proceaa, 
tbeollJlCClntrovert record establishes that 
thiI law cIerIt did not. Accordingly, the 
law eIerI<'. prior aaaociation with the prose­
cntiIic agetIC)' does not undermine our con­
fideaee in the fairness of the proreMinga. 

actuaUy decided in determining the 
asserted in the first action au.d [to i 
that could have been ~ in the 

adindi'ciltion of that ela.im." Ill. at 1259. 
, preeluaion is limited to the tnDa­
issue in the first aetion. Litiga­
other traosadiona, thoUgh in-,M­tioo ov 

ingthe 
legal iss 
60. 

partiea and simiIar facts and 
is not preeluded. Id. at 12&9-

[7, 8J Rea dieata applies to judpIeDtI 
by courts aDd IIIImiDiI1ra&iv ageucieI 
&ding in an me Q)lF 'ty. lhdIIJtl 
Stat. v. UtoA If Mum., 

-dI:-.......... WitM_----___ <) Co., 384 U.s. 894, 86 8.Ct. 1545, 15811, 
The Green argue that prior OCC 16 L.Ed.2cf 642 (1 • SettlemeJlta may 

enforcement agajn&t them and the also have preelusive ffect. MIJfI 11. i'a?'-
Bank bar this moo aetion. This claim ksr-Abbott Troup S~ 1ftC., 899 
hu eeen before us 0 before. In G1un- F.2d 1007, 1009 (10th .1990). The pre-
berra Comptroller of Cu~, 938 clusive effect of a settI is measured 
F.2d8 (2d Cir.1991), the G BOUght by the intent of the-to the aettIe-
to eujoio the occ action tIui resulted in ment. Id. at 1010-11. 
the orden of prohibition at issu As With these principIe8 in we exam-
ODe graimd of attack, the Green ine earefulIy the prior adiona the 
serlell the preeluaive efteet of the oce and the Greeaberga to determiDe 
enforeement proceedings. ~e whether any of tbem va--
entertaia the ela.im thea, reuoning that th tiona that formed the basis of the of 
bett.eI' eourae WIllI to await the outeome of ibition. There are three cliff t set-
the OCC investigation, 8m "a judieial de- t actions at issue here, a Ie of 
termination as to whether any issues in the rep issued to the Greenberg8 in 
current OCC proeeedingr have been settled 1988, money peaaltiell 
in prior proceediaga would require a com· against Greenbergs in 1989, and a set-
parisOa of the facts and tranaaetiona under- tlement' e Bank reached in 1988 and 
lying both the prior and the current pro- amended in 1 
ceedings, a comparison that beat can he 
made in the f11'St instance by the OCC 
itself." Id. at 12. The OCC has now made 
that comparison. In the opinion recom· 
mending an order of prohibition, the AU 
ruled that "[n1one of the violations alleged 
here were at issue in the prior cases." We 
agree with the AU's conclusioll8, and 
therefore reject the Greenberga' preclusion 
claim. 

[5, 6J The doctrine of res judicata, or 
claim preclusion, provides that a final judII" 
ment on the merita in one action bars sub­
sequent relitigation of the aame claim by 
the same parties and by those in privity 
with the parties. N.I.R.B. v. United Ttck­
nol0gis8 Corp., 706 F.2d 1254, 1259 (2cI 
Cir.1983). That bar extends both to "is· 

a. The Letter 0 Reprimand 

[9) The oce issu 
mand to the Green 
1988. That letter foU Ii March 19, 
1987 letter informing the G nbergs that 
the oce WIllI considering wheW to assess 
civil money penaltiell based on vio tioDa of 
lending limit rules in seYerai . 
including one (the purchase of 10 ex· 
tended by Fidelity ~nding, Ine. (FFI) 
borrowers who used the funds to invest' 
limited partoersbips in which the Green· 
bergs were general partners) that is at 
issue in this proceeding. In the letter of 
reprimand, the oce informed the Green· 
bergs that "the ComptroUer has deter­
mined not to asses. penalUes based upon 

5 
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PEPPERDINE UNIVERSITY 

September 15, 1992 

Mr. Nathaniel Sterling 
Executive Secretary 

SCHOOL OF LAW 

California Law Revision Commission 
4000 Middlefield Road, # D-2 
Palo Alto, Ca 94304 

Dear Mr. Sterling, 

Law Rnision C.II'" 
RECEIVED 

SE P 2 1 1992 
Filt: ______ _ 
Ker: _____ _ 

Thank you for sending me Memorandum 92-37, containing the 
combined draft of the administrative adjudication statute. I have 
read through it all, and it is a complex project. The draft i. a 
significant improvement over the existing statute. Professor Asi.aw 
and your commission are to be commended for a job well done. I have 
comments on the draft that I am enclosing in a separate memo with 
this letter. I generally concur in your proposed timetable for 
submission to the legislature, combining the judicial review and 
adjudication materials as a package for the 1994 legislative 
session with a January 1, 1996 effective date. Hopefully by that 
time, the state budget crisis will be a matter of history. My 
publisher has committed to a substantial revision of California 
Public Agency Practice, to reflect the changes in the law brought 
about by this project. I will be writing the revision, and we plan 
to have the revised edition completed in time to provide 
sUbstantial guidance to the bar and agencies about practice under 
and implementation of the new act. I was delighted to see that the 
text was useful to your staff in drafting the statute. 

I have spoken to Professor Asimow, and I will be reading and 
commenting upon his study of the jUdicial review process for the 
Commission. I have appreciated keeping in contact with you on this 
project. I look for-lard to hearing abou'C future developments with 
this project. 

Very Truly Yours, 

~~1P2--
Gregory L. Ogden 
Professor of Law 

cc: Michael Asimow 

7 
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M.-o or.l Nathaniel sterling 

~I Prof. Gregory L. Ogden 

Re:- MeaorandUJI 92-37 

Date: September 15, 1992 

1. Aw 1M and Supplemental Pleadings: Amendado. aad suppl...m:al 
pleadinqa. are included in definitional sectiODlF, 610.350, and 
610. 67~ and the right to file such pleadiBCj8 ia desa&'!bed in 
sectiana.6oI2.360. It could be helpful to practiti~ to defiM the 
dif~~ between those two types of plea~ or to refer to 
existing understandings of the two terms in civil proced\lre. 
Supplemental pleadings are defined in FRCP Rule 15(d) as a pleading 
that s~forth transactions or occurrences or events whieb have 
hap .. : t since the date of the pleading sought to be supple.ellted. 
By that:c-dtlfinition, amended pleadings would include material that 
oc~before the date of the pleading to be supplemented. 

As to practice under 642.360, the statute should specify that 
the co .... law doctrine of variance between pleadinq and proof is 
not: apgilrl_ble to administrative pleadings (See' Code civ. Proc:. 
Sect:±mIB 469 to 471; FRCP Rule 15 (b)), and that the presidinq 
offiCG% has the discretion to allow amendment. to the pleadinqs to 
conform taproof at the hearing. The statute should also include a 
section permitting amendments to relate back when a relevant 
statu~of liaitations has expired after the filing of the initial 
pleading, and a party seeks to amend their pleading to add new 
allegations and/or new parties. (See CCP 473 and FRCP Rule lS(c» 
While this type of amendment may be less common in administrative 
adjudication than in civil procedure, any time that there is a 
statute of limitations on agency enforcement action, there is the 
potential for this type of issue to arise. 

2.Waiyer; section 612.670 governs waiver of rights. The section 
should include a definition of waiver (intentional relinquishment 
of a known right, see Johnson y. Zerbst 304 U.S. 458, 464 (1938) ) 
and should state a preference for waivers being in writing (as is 
the case with waivers in Section 643.220) but also recognizing that 
parties may waive rights by failing to act, such as failing to file 
a pleading, or failing to raise an issue on a timely basis. I also 
wonder whether the statute should read a person or a party can 
waive rights under the APA. Under definitional sections, party 
610.460, is narrower than person, 610.520, but the two groupings 
may overlap. 

3. Service; section 613.210 should incorporate the certificate of 
mailing procedure for proof of service from CCP Section 1013. 
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4. Be feI,rt.tioD ~ Attgrnayi section 613.320 go~ 
represo " ion by attorneys. The colUlent to that section .... 141 
specify that agencies viII not set standards for qualification &nd 
discipline of attorn.,. because that is the responsibility of the 
state Bar of California. 

5. yenuei Venue is governed by section 642.430. Subsection (a) 
provides for a motion to change venue. Standards for tho_ W>ticma 
should be added using the language of CCP section 397 (1) not 
proper county, and 397 (3) convenience of witnesses and parti .. and 
ends of justice. The first standard, not proper county, reC09Ai ... 
that occasionally the wrong venue will be chosen, and the •• cond 
codifies vill established standards for changing venue in civil 
litigation. 

6. Notice of Hearina; Section 642.440 should include a provision 
requiring completion of a certificate of mailing (See CCP 1013(b» 
by the agency to show compliance with this section. 

7. Disqualification: Section 643.210 governs disqualification of 
presiding officers. In addition to factors that are not sufficient 
for disqualification, the section should also include a list of 
disqualifying circumstances, such as the list contained in CCP 
Sections 170.1(a) (1) to (7), and 170.3(b)(2)(A). Section 643.220 
governs waiver of disqualification. I believe that there should be 
further limits on the waiver authority along the lines suggested by 
CCP section 170.3(b) (2) and (3). 

8. Disqualification Procedure: Section 643.230(b) allows the 
presiding officer to decide the disqualification motion if he or 
she presides alone. I believe that disqualification motions should 
be decided by another judge, see CCP 170.3(c) (5), and this function 
could be centralized at OAK. 

9. Motions to compel Discovery: Motions to compel are governed by 
section 645.310. This section should include a requireaent 
patterned on CCP Section 2024 Ce) which states that motions to 
compel must be accompanied by a declaration stating facts showing 
a reasonable and good faith attempt at an informal resolution of 
each issue presented by the motion. 

10. Reyiew of Discovery Orders: Section 645.370 should be 
integrated with future changes in judicial review provisions unless 
the intention is to retain the petition for writ of mandate for 
review of discovery orders regardless of what happens elsewhere 
with judicial review. 

11. Discoyery sanctions: Section 645.380 should incorporate 
definitions of discovery abuses following the example of CCP 
Section 2023 Ca) (1) to (9), and could also expand the types of 
sanctions available by adapting language from CCP Section 2023 (b) • 
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12.. SnbtrteMe; Section 645.410 should be reworked to indicate that 
a .otien to quash is the procedurally proper way to raise 
objections to subpoenas. Also, the comments to that section should 
refer to CCP 1987.1 for standards for granting the .otion. 

13. Cto"-exawination: I prefer alternative 2 in section 647.130 aa 
a middle ground between conference hearings with no crosa­
exawrinatlon, and full adjudicatory hearings with extensive cross­
ex:aainatlon. Alternative B preserves needed flexibility, and 
doaantt force litigants or agencies to pick one extreae or the 
other. 

14. ron 'illation and severance: Under Section 648.120, it would 
~prefeaable for the presiding officer to have the authority to 
hear and decide consolidation and severance motions. 

15. Vacat.!M Defaults: Section 648.130 (c) should include scae 
lanc}1la9a' stating grounds for vacating defaults, such as the 
langna.,.in PRCP Rule 60(b) (1) to (6). See also CCP 473, "mistake, 
inadverteace, surprise, or excusable neglect." 

16. Open Hearings: Section 648.140 provides for open and public 
hearings but also allows closure in several cirCUlllStancea. My 
concern with this section is that there is a public interest, as 
well aao- a.lledia interest, in observing and reportiDg upon aqancy 
heMrinqs.. While this is less true with entitleaent hearinqs, there 
would be stronq public interest in certain types- of license 
revocation hearings. I would like to see some expression either in 
the statute, or the comments, of the public and media interest in 
open aqency hearings. For a case raising this issue, See Herald Co. 
v. Weisenberg, 59 N.Y. 2d 378 (1983). Section 648.140 should also 
provide a procedure to object to a decision to close a hearing. 

17. PriVileges: Section 648.440 should incorporate be reference or 
should list the Evidence Code privileges recognized in the State of 
California. These include Evidence Code Sections 930 to 1063. 

18. Hearsay Evidence: I prefer alternative b2 on the question of 
judicial review of decisions supported by hearsay evidence under 
section 648.450. Alternative b2 is consistent with the overwhelming 
majority of case law on the question of raising issues on appeal, 
not only in administrative law but also in civil and criminal 
appellate litiqation. The reasons for this are very practical. You 
want to give the agency or lower court the opportunity to correct 
their own mistakes first, before the costly and time consuming 
appellate process is invoked. 

19. Disqualification of Presiding Qfficers because of ex parte 
contacts: I am concerned by the potential for abuses by litiqants 
who wish to seek disqualification of a presiding officer and who 
deliberately induce an ex parte communication for that very 
purpose. This could happen under section 648.550 because there are 
no additional sanction in the ex parte communications sections of 
the proposed act other than disclosure of the communication, and 
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disqualification of the presiding officer. I would propose that 
Section 648.550, or a new section specify additional consequences 
for parties or persons who engage in improper ex parte 
co.aunications. A model for that sanctioning language can be found 
in the federal APA, Section 557 (d)(l)(O). 

20. Award of Attorneys Pees; The Staff note on page 91 of the draft 
refers to a State Bar proposal. There is a very similar provision 
in CCP 1028.5, added in 1981, that authorizes similar awards for 
civil court litigation. 

21. Sanctions; Section 648.630 authorizes monetary sanctions for 
bad faith conduct. It is clearer to use the PRep Rule 11 
certification that signing a pleading, motion, or other paper 
means that the pleader has read the document, that based on a 
reasonable inquiry, the document is well grounded both factually 
and legally, and that it is not filed for any improper purpose. 
This sets an Objective standard that provides fairly clear bright 
lines for attorneys. 
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DIVISION 3.3. ADMINISTRATIVE PROCEDURE ACT 

PART 1. GENERAL PROVISIONS 
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Article 3. 
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oN-lOO nsl03 

ADMINISTRATIVE PROCEDURE ACT 

SECTION 1. Division 3.3 (commencing with Section 600) is added to 

Title 1 of the Government Code, to read: 

DIVISION 3.3. ADMINISTRATIVE PROCEDURE ACT 

PART 1. GENERAL PROVISIONS 

CHAPTER 1. PRELIMINARY PROVISIONS 

Article 1. Short Title 

§ 600. Short title 4/27/90 

600. (a) This division, and Chapter 3.5 (commencing with Section 

11340) of Part 1 of Division 3 of Title 2, constitute and may be cited 

as the Administrative Procedure Act. 

(b) A reference in any other statute or in a rule of court, 

executive order, or regulation to the hearing provisions of the 

Administrative Procedure Act, or to Chapter 4 (commencing with Section 

11370) or Chapter 5 (commencing with Section 11500) of Part 1 of 

Division 3 of Title 2 of the Government Code, means this division. 

Comment. Section 600 restates a portion of former Section 11370. 
A reference in another statute or in a regulation to the rulemaking 
provisions of the Administrative Procedure Act continues to refer to 
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of 
Title 2. This division, as currently drafted, applies only to the 
administrative adjudication portion of the Administrative Procedure 
Act. When the division is expanded to include rulemaking, the general 
provisions will be reviewed for applicability. 

References in section Comments in this division to the "1981 Model 
State APA" mean the Model State Administrative Procedure Act (1981) 
promulgated by the National Conference of Commissioners on Uniform 
State Laws, and to the "Federal APA" mean the Federal Administrative 
Procedure Act, 5 U. S. C. §§ 551-59. 701-06. 1305. 3344, 5362, 7521 
(originally enacted as Act of June 11, 1946, ch. 324, 60 Stat. 237). 
from which a number of the provisions of this division are drawn. 
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-------------------- Draft of 1017192 __ _ 

Article 2. Definitions 

§ 610.010. Application of definitions 7/9/92 

610.010. (a) Unless the provision or context requires otherwise, 

the definitions in this article govern the construction of this 

division. 

(b) The definitions in this article apply to grammatical variants 

of the terms defined. 

Comment. Subdivision (a) of Section 610.010 restates the 
introductory portion of former Section 11500. Subdivision (b) is new. 
Under subdivision (b), for example, the definition of the term 
"license" in Section 610.360 to include "certificate" would extend, 
mutatis mutandis, to variant forms such as "licensed", "licensee", and 
"licensing" ("certificated", "certificate holder", and "certificate 
issuance" ) • 

§ 610.190. Agency 9/11/92 

610.190. "Agency" means a board, bureau, commission, department, 

division, office, officer, or other administrative unit, including the 

agency head, and one or more members of the agency head or agency 

employees or other persons directly or indirectly purporting to act on 

behalf of or under the authority of the agency head. To the extent it 

purports to exercise authority pursuant to any provision of this 

division, an administrative unit otherwise qualifying as an agency 

shall be treated as a separate agency even if the unit is located 

within or subordinate to another agency. 

Comment. Section 610.190 supersedes former Sections 11000 and 
11500(a). It is drawn from 1981 Model State APA § 1-102(1). The 
intent of the definition is to subject as many governmental units as 
possible to the provisions of this division. The definition explicitly 
includes the agency head and those others who act for an agency, so as 
to effect the broadest possible coverage. The definition also would 
include a committee or council. 

The last sentence of the section is in part derived from Federal 
APA § 551(1), treating as an agency "each authority of the Government 
of the United States, Whether or not it is within or subject to review 
by another agency". A similar provision is desirable here to avoid 
difficulty in ascertaining which is 1b& agency in a situation where an 
administrative unit is within or subject to the jurisdiction of another 
administrative unit. 

-2-



-------------------- Draft of 1017/92 __ _ 

§ 610.250. Agency head 11/30/90 

610.250. "Agency head" means a person or body in which the 

ultimate legal authority of an agency is vested, and includes a person 

or body to which the power to act is delegated pursuant to authority to 

delegate the agency's power to hear and decide. 

Comment. The first portion of Section 610.250 is drawn from 1981 
Model State APA § 1-102(3). The definition of agency head is included 
to differentiate for some purposes between the agency as an organic 
entity that includes all of its employees, and those particular persons 
in whom the final legal authority over its operations is vested. 

The last portion is drawn from former Section 11500( a), relating 
to use of the term "agency itself" to refer to a nondelegable power to 
act. An agency may delegate the power of the agency head to review a 
proposed decision in an administrative adjudication. Section 649.210 
(limi tation of review); see also Section 610.680 ("reviewing authority" 
defined). 

§ 610.280. AgenCY member 11/30/90 

610.280. "Agency member" means a member of the body that 

constitutes the agency head and includes a person who alone constitutes 

the agency head. 

Comment. Section 610.280 restates former Section 11500( e) 
("agency member" defined). 

§ 610.310. Decision 9/11/92 

610.310. (a) "Decision" means an agency action of specific 

application that determines a legal right, duty, privilege, immunity, 

or other legal interest of a particular person. 

(b) Nothing in this section limits: 

(1) The authority of an agency to make a declaratory decision 

pursuant to Article 2 (commencing with Section 641.210) of Chapter 1 of 

Part 4. 

(2) The precedential effect of a decision pursuant to Article 3 

(commencing with Section 649.310) of Chapter 9 of Part 4. 

Comment. Section 610.310 is drawn from 1981 Model State APA § 
1-102(5). The definition of decision makes clear that it includes only 
legal determinations made by an agency that are of specific 
applicability because they are addressed to particular or named 
persons. More than one identified person may be the subject of a 
decision. Section 13 (singular includes plural). "Person" includes 
legal entity and governmental subdivision. Section 610.520 ("person" 
defined); see also Section 17. 
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------------------- Draft of 1017192 __ 

A decision includes every agency action that determines any of the 
legal rights, duties, privileges, or immunities of a specific 
identified individual or individuals. This is to be compared to a 
regulation, which is an agency action of general application, that is, 
applicable to all members of a described class. Sections 610.660 and 
11342 ("regulation" defined). The primary operative effect of the 
definition of decision is in Part 4 (commencing with Section 641.110), 
governing adjudicative proceedings. This section is not intended to 
expand the types of cases in which an adjudicative proceeding is 
required; an adjudicative proceeding is required only where another 
statute or the constitution requires one. Section 641.110 (when 
adjudicative proceeding required). 

Consistent with the definition in this section, rate malting and 
licensing determinations of specific application, addressed to named or 
particular parties such as a certain utility company or a certain 
licensee, are decisions subject to the adjudication provisions of this 
statute. Cf. Federal APA § 551(4), defining all rate making as 
rulemaking. On the other hand, rate making and licensing actions of 
general application, addressed to all members of a described class of 
providers or licensees, are regulations under this statute, subject to 
its rulemaking provisions. See the Comment to Section 610.660. 
However, some decisions may have precedentia1 effect pursuant to 
Sections 649.310-649.340 (precedent decisions). 

§ 610.350. Initial pleading 4/1/92 

610.350. "Initial pleading" commencing an adjudicative proceeding 

includes an accusation, statement of issues, and order instituting 

investigation. The term also includes an amended or supplemental 

initial pleading as the context requires. 

Comment. Section 610.350 supersedes former Section 11504.5 and 
portions of the first sentences of former Sections 11503 and 11504. 

§ 610.360. LiCense 

610.360. ItLicense'· 

approval, registration, 

required by law. 

means a franchise, 

charter, or similar 

6/1192 

permit, certification, 

form of authorization 

Comment. Section 610.360 is drawn from 1981 Model State APA § 
1-102(4) • 

§ 610.370. Local agency 4/27/90 

610.370. "Local agency" means a county, city, district, public 

authori ty, public agency, or other political subdivision or public 

corporation in the State of California other than the state. 

Comment. Section 610.370 is new. Local agencies are not governed 
by this division, subject to exceptions. See Section 612.120 
(application of division to local agencies). See also Section 610.770 
("state" defined). 
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Staff Note. The Comment to this section may need revision 
depending on the scope of the part on judicial review. 

§ 610.460. Party 6/14/91 

610.460. "Party", in an adjudicative proceeding, includes the 

agency that is taking action, the person to whom the agency action is 

directed, and any other person named as a party or allowed to intervene 

in the proceeding. 

Comment. Section 610.460 restates former Section 11500(b); see 
also 1981 Model State APA § 1-102(6). "Person" includes legal entity 
and governmental subdivision. Section 610.520 ("person" defined) j see 
also Section 17. 

Under this definition, if an officer or employee of an agency 
appears in an official capac! ty, the agency and not the person is a 
party. For provisions on intervention, see Sections 644.110-644.150. 

This section is not intended to address the question whether a 
person is entitled to judicial review. This division deals with 
standing to seek judicial review in Section [to be draftedl. 

§ 610.520. Person 4/27/90 

610.520. "Person" includes an individual, partnership, 

corporation, governmental subdivision or unit of a governmental 

subdivision, or public or private organization or entity of any 

character. 

COI!I!Ient. Section 610.520 supplements the defini Hon of "person" 
in Section 17. It is drawn from 1981 Model State APA § 1-102(8). It 
would include the trustee of a trust or other fiduciary. 

The definition is broader than Section 17 in its application to a 
governmental subdivision or unit; this would include an agency other 
than the agency against which rights under this division are asserted 
by the person. Inclusion of such agencies and units of government 
insures, therefore, that other agencies or other governmental bodies 
can, for example, petition an agency for the adoption of a regulation, 
and will be accorded all the other rights that a person will have under 
the division. 

§ 610.660. Regulation 4/11/91 

610.660. "Regulation" has the meaning provided in Section 11342. 

COmment. Section 610.660 incorporates the definition of 
"regulation" found in the rulemalting provisions of the Administrative 
Procedure Act. Subdivision (b) of Section 11342 provides: 

"Regulation" means every rule, regulation, order, or 
standard of general application or the amendment, supplement 
or revision of any such rule, regulation, order or standard 
adopted by any state agency to implement, interpret, or make 
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specific the law enforced or administered by it, or to govern 
its procedure, except one which relates only to the internal 
management of the state agency. "Regulation" does not mean 
or include legal rulings of counsel issued by the Franchise 
Tax Board or State Board of Equalization, or any form 
prescribed by a state agency or any instructions relating to 
the use of the form, but this provision is not a limitation 
upon any requirement that a regulation be adopted pursuant to 
this part when one is needed to implement the law under which 
the form is issued. 

§ 610.670. Respondent 2/24/92 

610.670. "Respondent" means a person named as a party in an 

adjudicative proceeding whose legal right, duty, privilege, immunity, 

or other legal interest is determined in the proceeding. 

Comment. Section 610.670 supersedes former Section ll500(c). 

§ 610.672. Responsive pleading 4/1/92 

610.672. "Responsive pleading" to an initial pleading includes a 

notice of defense. The term also includes an amended or supplemental 

responsive pleading as the context requires. 

COPDDent. Section 610.672 supersedes a portion of former Section 
11506. 

§ 610.680. Reviewing authority 11/30/90 

610.680. "Reviewing authority" means the agency head and includes 

the person or body to which the agency head has delegated its review 

authority pursuant to Section 649.210 (availability and scope of 

review) • 

Comment. Section 610.680 is new. It is intended for drafting 
convenience. 

§ 610.770. State 4/27/90 

610.770. "State" means the State of California and includes any 

agency or instrumentality of the State of California, whether in the 

executive department or otherwise. 

Comment. Section 610.770 supplements Section 18 ("state" 
defined). This division applies to state agencies other than the 
Legislature, the courts and judicial branch, the Governor and 
Governor's office, and the University of California. See Section 
612.110 (application of division to state) and Comment; see also 
Section 610.190 ("agency" defined). It does not apply to local 
agencies. See Section 612.120 (application of division to local 
agencies); see also Section 610.370 ("local agency" defined). 
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Article 3. Transitional Provisions 

§ 610.910. Operative date 6/1/92 

610.910. This division becomes operative on January I, 1996. 

Comment. Section 610.910 provides a one-year deferred operative 
date to enable agencies to adopt any necessary regulations. 

Staff Note. Transitional problems in mass adoption of regulations 
may be addressed by having existing regulations remain in effect until 
final regulations are adopted. or by allowing interim operation 
regulations to become effective immediately. subject to later OAL 
review. The staff will confer with OAL to see about developing a 
workable scheme. 

§ 610.920. Pending proceedings 6/1/92 

610.920. Subject to Section 610.930, an adjudicative proceeding 

commenced before the operative date of this division is governed by the 

applicable law in effect at the time of commencement of the 

adjudicative proceeding and not by this division. 

Comment. Section 610.920 speaks in terms of commencement of a 
proceeding. A proceeding is considered commenced for purposes of this 
division on issuance of an initial pleading. Section 642.310; see also 
Section 610.350 ("initial pleading" defined). 

§ 610.930. Commencement or remand after operative date 6/1/92 

610.930. (a) An adjudicative proceeding commenced on or after the 

operative date of this division is governed by this division. 

(b) An adjudicative proceeding conducted on a remand from a court 

or another agency after the operative date of this division is governed 

by this division. 

Comment. Subdivision (b) of Section 610.930 is an exception to 
the rule of 610.920 (proceeding commenced before operative date 
governed by prior law). 

CHAPTER 2. APPLICATION OF DIVISION 

§ 612.110. Application of division to state 7/27/90 

612.110. Except as otherwise expressly provided by statute: 

(a) This division applies to all agencies of the state. 

(b) This division does not apply to the Legislature, the courts or 

judicial branch, or the Governor or office of the Governor. 

(c) This division does not apply to the University of California. 
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Conunent. Section 612.110 supersedes former Section 11501. 
Whereas former law specified agencies subject to the Administrative 
Procedure Act, Section 612.110 reverses this statutory scheme and 
applies this division to all state agencies unless specifically 
excepted. The intent of this statute is to subject as many state 
governmental units as possible to the provisions of this division. 

Subdivision (a) is drawn from 1981 Model State APA § 1-103(a). 
Subdivision (b) supersedes Section 11342(a). It is drawn from 

1981 Model State APA § 1-102(1). Note that exemptions from the 
division are to be construed narrowly. 

Subdivision (b) exempts the entire judicial branch, and is not 
limited to the courts. Judicial branch agencies include the Judicial 
Council, the Conunission on JUdicial Appointments, the Commission on 
Judicial Performance, and the Judicial Criminal Justice Planning 
Committee. 

Subdivision (b) exempts the Governor's office, and is not limited 
to the Governor. For an express statutory exception to the Governor's 
exemption from this division, see Bus. & Prof. Code § 106.5 ("The 
proceedings for removal [by the Governor of a board member in the 
Department of Consumer Affairs] shall be conducted in accordance with 
the provisions of Chapter 5 of Part 1 of Division 3 of Title 2 of the 
Government Code, and the Governor shall have all the powers granted 
therein. ") 

Subdivision (c) recognizes that the University of California 
enjoys a constitutional exemption. See Cal. Const. Art. 9, § 9 
(University of California a public trust with full powers of 
government, free of legislative control, and independent in 
administration of its affairs). Nothing in this section precludes the 
University of California or any other exempt agency of the state from 
electing to be governed by this division. See Section 612.140. 

Staff Note, At the State Bar "Cosmic APA" presentation there was 
opportunity for only a brief discussion of the overall approach of a 
single adJainistrative procedure act applicable to all state agencies. 
with the opportunity for agencies to depart from the act by regulation 
if necessary at key points. 

Agency representatives objected to the approach on the basis that 
(1) it w111 increase agency costs. (2) it wll1 require agencies to 
readopt regulations to continue to do things in the appropriate way 
theY're already doing them. and (3) it ain't broke. 

Private practitioners pointed out the law is diverse and 
inaccessible from one agency to another. and that rights are lost as a 
result; it is better to spell things out clearly by statute and any 
modifying regulations. 

§ 612,120. Application of division to local agencies 4/27/90 

612.120. (a) Thia division does not apply to a local agency 

except to the extent this division is made applicable by statute. 

(b) This division applies to an agency created or appointed by 

joint or concerted action of the state and one or more local agencies. 
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Comment. Section 612.120 is drawn from 1981 Model State APA § 
1-102(1). See also Section 610.370 ("local agency" defined). Local 
agencies are excluded because of the very different circumstances of 
local government units when compared to state agencies. The section 
explicitly includes joint state and local bodies, so as to effect the 
broadest possible coverage. 

This division is made applicable by statute to local agencies in a 
number of instances, including: 

Suspension or dismissal of permanent employee by school 
district. Ed. Code § 44944. 

Nonreemployment of probationary employee by school 
district. Ed. Code § 44948.5. 

Evaluation, dismissal, and imposition of penalties on 
certificated personnel by cOlllllUllity college district. Ed. 
Code § 87679. 

§ 612.130. [Reserved] 

§ 612.140. Election to apply division 4/27/90 

612.140. Notwithstanding any other provision of this chspter, by 

regulation, ordinance, or other appropriate action an agency may adopt 

this division or any of its provisions for the formulation and issuance 

of a decision, even though the agency or decision is exempt from 

application of this division. 

Comment. Section 612.140 is new. An agency may elect to apply 
this division even though the agency would otherwise be exempt 
(Sections 612.110 (application of division to state) and 612.120 
(application of division to local agencies» or the particular action 
taken by the agency would otherwise be exempt (Section 641.110 (when 
adjudicative proceeding required». 

§ 612.150. Contrary express statute controls 3/20/90 

612.150. Notwithstanding any other provision of this division, an 

statute expressly applicable to a particular agency prevails over a 

contrary provision of this division. 

Comment. Section 612.150 makes clear that the general provisions 
of the administrative procedure act are not intended to override 
contrary statutes of express applicability to an agency. 
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§ 612.160. Suspension of statute when necessary to avoid loss of 

federal funds or services 6/1192 

612.160. (a) To the extent necessary to avoid a denial of funds 

or services from the United States that would otherwise be available to 

the state, by executive order the Governor may suspend, in whole or in 

part, any provision of this division. By executive order the Governor 

shall declare the termination of a suspension as soon as it is no 

longer necessary to prevent the loss of funds or services from the 

United States. 

(b) If a provision of this division is suspended pursuant to this 

section, the Governor shall promptly report the suspension to the 

Legislature. The report shall include recollllllendations concerning any 

desirable legislation that may be necessary to conform this division to 

federal law. 

COllllllent. Section 612.160 is drawn from 1981 Model State APA § 
1-104. Cf. Section 8571 (power of Governor to suspend statute in 
emergency). This section permits specific functions of agencies to be 
exempted from applicable provisions of this division only to the extent 
that is necessary to prevent the denial of federal funds or a loss of 
federal services. The test to be met is simply whether, as a matter of 
fact, there will actually be a loss of federal funds or a loss of 
federal services if there is no suspension. And the suspension is 
effective only so long as and to the extent necessary to, avoid the 
contemplated loss. 

The Governor is not required to issue a suspension determination 
merely on the receipt of a federal agency certification that a 
suspension is necessary. The suspension must be actually necessary. 
That is, the Governor must first decide that the federal agency is 
correct in its assertion that federal funds may lawfully be withheld 
from the state agency if that agency complies with certain provisions 
of this division, and that the federal agency intends to exercise its 
authority to withhold those funds if certain provisions of this 
division are followed. However, if these two requirements are met, the 
Governor may suspend the provision. 

§ 612.170. Waiver of provisions 6/1/92 

612.170. Except to the extent precluded by another statute or 

regulation, a person may waive a right conferred on the person by this 

division. 

Comment. Section 612.170 is drawn from 1981 Model State APA § 
1-105. It embodies the standard notion of waiver, which requires an 
intentional relinquishment of a known right. A right under this 
division is subject to waiver in the same way that a right under any 
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other civil statute is normally subject to waiver. Although a right 
may be waived by inaction, a written waiver is ordinarily preferable. 
This section applies to all affected persons, whether or not parties. 

Staff Note. The staff has incorporated a number of suggestions of 
Professor Ogden in the Comment. 

CHAPTER 3. PROCEDURAL PROVISIONS 

Article 1. Miscellaneous Provisions 

§ 613.110. Voting by agency member 9/11/92 

613.110. Agency members qualified to vote on a matter may vote by 

mail or otherwise, without being present at a meeting of the agency. 

Comment. Section 613.110 restates and broadens former Section 
11526 to allow telephonic or other appropriate means of voting. An 
agency member is not qualified to vote as a presiding officer in an 
adjudicative proceeding if the agency member did not hear the 
evidence. Section 643 .120(d)(3). It should be noted that under the 
Open Meeting Law deliberations on a decision to be reached based on 
evidence introduced in an adjudicative proceeding may be made in closed 
session. Section ll126(d). See also Section 610.280 ("agency member" 
defined) • 

§ 613.120. Oaths. affirmations. and certification of 

official acts 5/1/92 

613.120. In a proceeding under this division an agency, agency 

member, secretary of an agency, hearing reporter, or presiding officer 

has power to administer oaths and affirmations and to certify to 

official acts. 

Comment. Section 613.120 restates former Section 11528. 

Article 2. Notice 

§ 613.210. Service 6/1/92 

613.210. (a) I f this division requires that an order or other 

writing be served on or notice given to a person, the writing or notice 

shall be delivered personally or sent by mail or other means pursuant 

to Section 613.220 to the person at the person's last known address or, 
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if the person is a party with an attorney or other authorized 

representative of record in the proceeding, to the party's attorney or 

other authorized representative. 

(b) For the purpose of this section, if a party is required by 

statute or regulation to maintain an address with the agency that is 

sending the order or other writing, the party's last known address is 

the address maintained with the agency. 

Comment. Section 613.210 is intended for drafting convenience. 
It supersedes a provision of former Section l15l7(b). 

§ 613.220. Mail or other delivery 9/11/92 

613.220. Unless a provision specifies the form of mail, service 

or notice by mail under this division may be by first class mail, 

registered mail, or certified mail, or by mail delivery service or 

facsimile transmission or other electronic means, in the discretion of 

the sender. 

Comment. Section 613.220 supersedes various provisions of former 
law. See, e. g. , former Section 11518 (decision sent by registered 
mail). Failure of a person to receive notice of a hearing sent under 
this section is prima facie evidence of good cause for failure to 
attend the hearing. Section 648.l30(c) (default). 

Staff Note. Professor Ogden would incorporate the certificate of 
JIlBiling procedure for proof of service frolll Code of Civil Procedure 
Section 1013. The Co_ission has previously considered and rejected 
this concept on the basis that the administrative procedure act should 
not be an instruction manual. In light of the fact that many parties 
in administrative adjudications act without counsel, the Commission may 
wish to reconsider this decision. 

§ 613.230. Extension of time 9/11/92 

613.230. Service or notice by mail or other means pursuant to 

Section 613.220 extends by five days any prescribed period of notice 

and any right or duty to do an act or make a response within a 

prescribed period after service or notice. 

Comment. Section 613.230 is drawn from the portion of Code of 
Civil Procedure Section 1013 relating to service of notice by mail 
within California. This reverses existing law as to some 
administrative procedures. See, e.g., Southwest Airlines v. Workers' 
Compensation Appeals Board, 234 Cal. App. 3d 1421 (1991). 
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Article 3. Representation of Parties 

§ 613.310. Self representation 6/11/92 

613.310. A party may represent itself without an attorney. 

Comment. Section 613.310 generalizes 
Section 11509. In the case of a party that 
may select any of its members to represent it, 
of its authorized representative. 

a provision of former 
is an entity, the entity 
and is bound by the acts 

§ 613.320. Representation by attorney 5/21/92 

613.320. A party may be represented by an attorney at the party's 

own expense. A party is not entitled to appointment of an attorney to 

represent the party at public expense. 

Comment. Section 613.320 generalizes a provision of former 
Sections 11500(f)(3) and 11509. Qualification and discipline of 
attorneys that practice before administrative agencies is governed by 
the State Bar of California and not by the agencies. 

Staff Note. We have added the sentence to the Co_nt concerning 
attorney qualification and discipline at Professor Ogden's suggestion. 

§ 613.330. Lay representation 6/1/92 

613.330. (a) An agency may permit a party to be represented by a 

person not otherwise authorized under this article. 

(b) An agency may adopt regulations that impose qualification and 

disciplinary standards for representation under this section. 

Comment. Subdivision (a) of Section 613.330 recognizes the 
practice of some agencies to permit lay representation. See, e.g., 
Labor Code § 5700 (Workers Compensation Appeals Board); Unemp. Ins. 
Code § 1957 (Unemployment Insurance Appeals Board); 18 CCR § 5056 
(State Board of Equalization). 

Under subdivision (b) an agency may regulate such matters as 
standards of competency and character for lay representatives, 
standards of conduct (including confidentiality) and disciplinary 
control, and procedures to bar representatives guilty of violating the 
standards from future representation before the agency. 

§ 613.340. Authority of attorney or other representative of 

PA[1y 3/12/92 

613.340. Unless the provision or context requires otherwise, any 

act required or permitted by this division to be performed by, and any 

notice required or permitted by this division to be given to, a party 

may be performed by, or given to, the attorney or other authorized 

representative of the party. 
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Comment. Section 613.340 is intended for drafting convenience. 
Cf. Code Civ. Proc. §§ 283, 446, 465, 1010, 1014 (authority of party or 
attorney in civil actions and proceedings). The section recognizes 
that an administrative proceeding may involve a non-attorney authorized 
representative of a party. Section 613.330. 

CHAPTER 4. CONVERSION OF PROCEEDING 

§ 614.110. Conversion authorized 5/21/92 

614.110. (a) Subject to any applicable regulation adopted under 

Section 614.150, at any point in an agency proceeding the presiding 

officer or other agency official responsible for the proceeding: 

(1) May convert the proceeding to another type of agency 

proceeding provided for by the Administrative Procedure Act if the 

conversion is appropriate, is in the public interest, and does not 

substantially prejudice the rights of a party. 

(2) Shall convert the proceeding to another type of agency 

proceeding provided for by the Administrative Procedure Act, if 

required by regulation or statute. 

(b) A proceeding of one type may be converted to a proceeding of 

another type only on notice to all parties to the original proceeding. 

Comment. Section 614.110 is drawn from 1981 Model State APA § 
1-107(a)-(b). A reference in this section to a "party", in the case of 
an adjudicative proceeding means "party" as defined in Section 610.460, 
and in the case of a rulemaking proceeding means an active participant 
in the proceeding or one primarily interested in its outcome. A 
reference to a proceeding provided by the Administrative Procedure Act 
includes a rulemaking proceeding as well as an adjudicative 
proceeding. Section 600. 

Under subdivision (a) (1), a proceeding may not be converted to 
another type that would be inappropriate for the action being taken. 
For example, if an agency elects to conduct a full hearing in a case 
where it could have elected a conference hearing initially, a 
subsequent decision to convert to a conference hearing would be 
appropriate under subdivision (a)(l). 

The further limitation in subdivision (a)(l) that the conversion 
may not Bubstantially prejudice the rights of a party must also be 
satiSfied. The courts will have to decide on a case-by-case basis What 
constitutes substantial prejudice. The concept includes both the right 
to an appropriate procedure that enables a party to protect its 
interests, and freedom of the party from great inconvenience caused by 
the conversion in terms of time, cost, availability of witnesses, 
necessity of continuances and other delays, and other practical 
consequences of the conversion. Of course, even if the rights of a 
party are substantially prejudiced by a conversion, the party may 
voluntarily waive them. 
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It should be noted that the substantial prejudice to the rights of 
a party limitation on discretionary conversion of an agency proceeding 
from one type to another is not intended to disturb an existing body of 
law. In certain situations an agency may lawfully deny an individual 
an adjudicative proceeding to which the individual otherwise would be 
entitled by conducting a rulemaking proceeding that determines for an 
entire class an issue that otherwise would be the subject of a 
necessary adjudicative proceeding. See Hote, "The Use of Agency 
Rule-making to Deny Adjudications Apparently Required by Statute," 54 
Iowa L. Rev. 1086 (1969). Similarly, the substantial prejudice 
limitation is not intended to disturb the existing body of law allowing 
an agency, in certain situations, to make a dete1'lllination through an 
adjudicative proceeding that have the effect of denying a person an 
opportunity the person might otherwise be afforded if a rulemaking 
proceeding were used instead. 

Subdivision (a)(2) makes clear that an agency must convert a 
proceeding of one type to a proceeding of another type when required by 
regulation or statute, even if a nonconsenting party is greatly 
prejudiced thereby. Under subdivision (b), however, both a 
discretionary and a mandatory conversion must be accompanied by notice 
to all parties to the original proceeding so that they will have a 
fully adequate opportunity to protect their interests. 

Within the limits of this section, an agency should be authorized 
to use those procedures in a proceeding that are most likely to be 
effective and efficient under the particular circumstances. 
Subdivision (a) allows an agency that desirable flexibility. For 
example, an agency that wants to convert a formal adjudicative hearing 
into a conference hearing, or a conference hearing into a formal 
adjudicative hearing, may do so under this provision if the conversion 
is appropriate, in the public interest, adequate notice is given, and 
the rights of no party are substantially prejudiced. 

Similarly, an agency called on to explore a new area of law in a 
declaratory decision proceeding may prefer to do so by rulemaking. 
That is, the agency may decide to have full public participation in 
developing its policy in the area and to declare law of general 
applicability instead of issuing a determination of only particular 
applicability at the request of a specific party in a more limited 
proceeding. So long as all of the standards in this section are met, 
this section would authorize such a conversion from one type of agency 
proceeding to another. 

While it is unlikely that a conversion consistent with sll of the 
statutory standards could occur more than once in the course of a 
proceeding, the possibility of multiple conversions in the course of a 
particular proceeding is left open by the statutory language. In an 
adjudication, the prehearing conference could be used to choose the 
most appropriate form of proceeding at the outset, thereby diminishing 
the likelihood of a later conversion. 

See also Section 613.230 (extension of time). 
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§ 614.120. Presiding officer 5/1192 

614.120. If the presiding officer or other agency official 

responsible for the original proceeding would not have authority over 

the new proceeding to which it is to be converted, the officer or 

official shall secure the appointment of a successor to preside over or 

be responsible 

Comment. 
1-107(c). It 
proceeding to 

for the new proceeding. 

Section 614.120 is drawn from 1981 Model 
deals with the mechanics of transition from 
another. 

State APA § 
one type of 

§ 614.130. Agency record 5/1/92 

614.130. To the extent practicable and consistent with the rights 

of parties and the requirements of the Administrative Procedure Act 

relating to the new proceeding, the record of the original agency 

proceeding shall be used in the new agency proceeding. 

CODlDent. Section 614.130 is drawn from 1981 Model State APA § 
1-107(d). It seeks to avoid unnecessary duplication of proceedings by 
requiring the use of as much of the agency record in the first 
proceeding as is possible in the second proceeding, consistent with the 
rights of the parties and the requirements of the Administrative 
Procedure Act. 

§ 614.140. Procedure after conversion 6/1/92 

614.140. After a proceeding is converted from one type to 

another, the presiding officer or other agency official responsible for 

the new proceeding shall do all of the following: 

(a) Give additional notice to parties or other persons necessary 

to satisfy the requirements of the Administrative Procedure Act 

relating to the new proceeding. 

(b) Dispose of the matters 

sufficient proceedings have 

involved without further proceedings if 

already been held to satisfy the 

requirements of the Administrative Procedure Act relating to the new 

proceeding. 

(c) Conduct or cause to be conducted any additional proceedings 

necessary to satisfy the requirements of the Administrative Procedure 

Act relating to the new proceeding. 

Comment. Section 614.140 is drawn from 1981 Model State APA § 
1-107(e). See also Section 613.230 (extension of time). 
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§ 614.150. Agency regulations 5/21/92 

614.150. An agency may adopt regulations to govern the conversion 

of one type of proceeding to another. The regulations may include an 

enumeration of the factors to be considered in determining whether and 

under what circumstances one type of proceeding will be converted to 

another. 

COmment. Section 614.150 is drawn from 1981 Model State APA § 
1-107(f). Adoption of regulations is permissive, rather than mandatory. 

CHAPTER 5. OFFICE OF AllI'IINISTRATIVE HEARINGS 

§ 615.110. Definitions 4/11/91 

615.110. Unless the provision or context requires otherwise, the 

following definitions govern the construction of this chapter: 

(a) "Director" means the executive officer of the Office of 

Administrative Hearings. 

(b) "Office" means the Office of Administrative Hearings. 

Comment. Subdivision (a) of Section 615.110 restates former 
Section 11370.1. Subdivision (b) is new. 

§ 615.120. Office of Administrative Hearings 4/11/91 

615.120. (a) There is in the Department of General Services the 

Office of Administrative Hearings which is under the direction and 

control of an executive officer who shall be known as the director. 

(b) The director shall have the same qualifications as an 

administrative law judge employed by the office, and shall be appointed 

by the Governor subject to confirmation of the Senate. 

(c) A reference in a statute to the Office of Administrative 

Procedure means the Office of Administrative Hearings. 

COmment. Section 615.120 restates former Section 11370.2. 

§ 615.130. Administrative law 1udges 10131/91 

615.130. (a) The director shall appoint and maintain a staff of 

fUll-time, and may appoint pro tempore part-time, administrative law 

judges sufficient to fill the needs of the various state agencies. 
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(b) An administrative law judge employed by the office shall have 

been admitted to practice law in this state for at least five years 

immediately preceding the appointment and shall possess any additional 

qualifications established by the State Personnel Board for the 

particular class of position involved. 

Comment. Subdivision (a) of Section 615.130 restates the first 
sentence of former Section 11370.3 and the second sentence of former 
Section 11502. 

Subdivision (b) restates the third sentence of former Section 
11502. 

§ 615.140. Hearing personnel 11/30/90 

615.140. The director shall appoint hearing reporters and such 

other technical and clerical personnel as may be required to perform 

the duties of the office. 

C01lllllent. Section 615.140 restates the second sentence of former 
Section 11370.3, deleting the reference to "hearing officers" and the 
"shorthand" hearing reporter limitation. 

§ 615.150. Assignment of administrative law iudges 10/31/91 

615.150. (a) The director shall assign an administrative law 

judge employed by the office for an adjudicative proceeding required by 

statute to be conducted by an administrative law judge employed by the 

office. 

(b) On request from an agency, the director may assign an 

administrative law judge employed by the office for an adjudicative 

proceeding not required by statute to be conducted by an administrative 

law judge employed by the office. 

(c) The director shall assign a hearing reporter as required. 

(d) An administrative law judge employed by the office or other 

employee assigned under this section is considered an employee of the 

office and not of the agency to which the administrative law judge or 

other employee is assigned. 

(e) When not engaged in conducting an adjudicative proceeding, an 

administrative law judge employed by the office may be assigned by the 

director to perform other duties vested in or required of the office, 

including those provided in Section 615.180. 
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Comment. Subdivision (a) of Section 615.150 aupersedes the first 
part of the third sentence of former Section 11370.3. Adjudicative 
proceedings required by statute to be conducted by an administrative 
law judge employed by the Office of Administrative Hearings include: 

[( 1) A proceeding required to be conducted under the 
Administrative Procedure Act. Gov't Code § 11502.] 

[(2) A proceeding arising under Chapter 20 (commencing 
with Section 22450) of Division 8 of the Business and 
Professions Code on request of a public prosecutor. Bus. & 
Prof. Code § 22460.5.] 
Subdivision (b) restates the second part of the third sentence of 

former Section 11370.3. 
Subdivision (c) restates the third part of the third sentence of 

former Section 11370.3. 
Subdivision (d) restates the fifth sentence of former Section 

11370.3. 
Subdivision (e) restates the sixth sentence of former Section 

11370.3. 

Staff Note. Conforming changes will be needed in other statutes 
that now require hearings under the AdGdnistrative Procedure Act: they 
will be revised to require hearings by DAN personnel. In the course of 
preparing conforming revisions it lIUIy be possible to flip this 
structure on its head and provide that all hearings are conducted by 
OAR personnel unless expressly excepted. 

§ 615,160. RegulationS 6/1192 

615.160. The office may adopt regulations for all of the 

following purposes: 

(s) To establish further qualifications of administrative law 

judges employed by the office. 

(b) To establish procedures for agencies to request and for the 

director to assign administrative law judges employed by the office. 

(c) To establish procedures and adopt forms, consistent with this 

part and other law, to govern administrative law judges employed by the 

office and to govern adjudicative proceedings under this division to 

the extent expressly provided by statute. 

(d) To establish standards and procedures for the evaluation, 

training, promotion, and discipline of administrative law judges 

employed by the office. 

(e) To facilitate the performance of the responsibilities 

conferred on the office by this part. 

COmment. Section 615.160 is drawn from 1981 Model State APA § 
4-30l(e). 
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§ 615.170. Cost of operation 11/30/90 

615.170. The total cost to the state of maintaining and operating 

the office shall be determined and collected by the Department of 

General Services in advance or on such other baais as it may determine 

from the atate or other public agencies for which services are provided 

by the office. 

Comment. Section 615.170 restates former Section 11370.4. 

§ 615.180. Study of administrative law and procedure 4/11/91 

615.180. Ca) The office is authorized and directed to: 

Cl) Study the subject of administrative law and procedure in all 

its aspects. 

(2) Submit its suggestions to the various agencies in the 

interests of fairness, uniformity, and the expedition of business. 

(3) Report its recommendations to the Governor and Legislature at 

the commencement of each general session. 

Cb) All agencies of the state shall give the office ready access 

to their records and full information and reasonable assistance in any 

matter of research requiring recourse to them or to data within their 

knowledge or control. Nothing in this SUbdivision authorizes an agency 

to give access to records required by atatute to be kept confidential. 

Comment. Section 615.180 restates former Section 11370.5 with the 
addi tion of language protecting confidentiali ty of records. See also 
Section 610.190 ("agency" defined). 

*************** 
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PART 4. ADJUDICATIVE PROCEEDINGS 

CHAPTER 1. GENERAL PROVISIONS 

Article 1. Availability of Adjudicative Proceedings 

§ 641.110. When adjudicative proceeding required 6/1/92 

641.110. (a) An agency shall conduct a proceeding under this part 

as the process for formulating and issuing a decision for which a 

hearing or other adjudicative proceeding is required by the federal or 

state constitution or by statute. 

(b) Nothing in this section precludes an agency from formulating 

and issuing a decision by settlement, pursuant to an agreement of the 

parties, without conducting a proceeding under this part. 

(c) Nothing in this section limita the authority of an agency to 

provide any appropriate procedure for a decision that is not required 

to be conducted under this part. 

(d) Nothing in this aection requires a proceeding under this part 

for informal factfinding or informal investigatory hearing. 

Coment. Section 641.110 states the general principle that an 
agency must conduct an appropriate adjudicative proceeding before 
issuing a decision, subject to settlement negotiations. This section 
does not specify which type of adjudicative proceeding should be 
conducted. If an adjudicative proceeding is required by this section, 
the proceeding may be a formal hearing, a conference hearing, or an 
emergency decision, in accordance with other provisions of this part. 

Under this part, the formal hearing procedure is standard unless 
circumstances permit the conference hearing or emergency decision. The 
formal hearing is analogous to the "adjudicatory hearing" under the 
former Administrative Procedure Act. Former Section 11500(f). The 
other procedures are new. 

This section does not preclude the waiver of any procedure, or the 
settlement of any case without use of all available proceedings, under 
the general waiver and settlement provisions of Sections 612.170 
(waiver of provisions) and 646.210 (settlement). However, a person who 
requests agency action without expressly requesting the agency to 
conduct appropriate proceedings will not be regarded, on that account, 
as having waived the appropriate procedures; see Section 642.220 and 
Comment (application for decision). 

This part by its terms applies only to adjudicative proceedings 
required by constitution or statute. See also Code Civ. Proc. § 1094.5 
("a proceeding in which by law a hearing is required to be given"). 
However, by regulation an agency may require a hearing for a particular 
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decision that is not constitutionally or statutorily required, and may 
elect to have the hearing governed by this part. See Section 612.140 
(election to apply division). 

Staff Note. Statutory hearings will be reviewed to determine 
whether this part will operate satisfactorily. See, e.g., Pub. Cont. 
Code § 4107 (Subletting and Subcontracting Fair Practices Act). 

§ 641.120. When adiudicative proceeding not required 2/24/92 

641.120. An agency need not conduct a proceeding under this part 

as the process for formulating and issuing a decision to initiate or 

not to initiate an investigation, prosecution, or other proceeding 

before the agency, another agency, or a court, whether in response to 

an application for an agency decision or otherwise. 

COlIDDent. Section 641.120 is drawn from 1981 Model State APA § 
4-l0l(a). The provision lists the situations in which an agency may 
issue a decision without first conducting an adjudicative proceeding. 
For example, a law enforcement officer may, without first conducting an 
adjudicative proceeding, issue a "ticket" that will lead to a 
proceeding before an agency or court. Likewise, an agency may issue an 
initial pleading under this part without first conducting a proceeding 
to decide whether to issue the pleading. See, e.g., Sections 642.210 
(initiation by agency) and 610.350 ("initial pleading" defined). 

§ 641.130. Modification or inapplicability of statute by 

regulation 9/11/92 

641.130. (a) Except as otherwise provided in this section, if a 

provision of this part authorizes an agency to modify this part or make 

this part inapplicable by regulation, the agency may, to that extent, 

adopt a regulation pursuant to Chapter 3.5 (commencing with Section 

11340) of Part 1 of Division 3 of Title 2, that modifies this part or 

makes this part inapplicable, and the regulation ao adopted, and not 

this part, governs the matter. 

(b) A proviaion of this part that authorizes an agency to modify 

this part or make this part inapplicable by regulation does not apply 

to an adjudicative proceeding required by statute to be conducted by an 

administrative law judge employed by the Office of Administrative 

Hearings, unless the provision states expressly that this part may be 

modified or made inapplicable by regulation in an adjudicative 

proceeding required by statute to be conducted by an administrative law 

judge employed by the Office of Administrative Hearings. 
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(c) A provision of this part that authorizes an agency to modify 

this part or make this part inapplicable by regulation is subject to a 

statute that governs the matter expressly. 

(d) Nothing in this section limits the authority of an agency to 

adopt implementing regulations not inconsistent with a provision of 

this part to the extent directed or permitted by this part. 

Comment. Section 641.130 recognizes that a number of the 
provisions of this part may be modified or made inapplicable by an 
agency to suit the circumstances of the particular type of adjudication 
administered by it. The modification or inapplicability may occur only 
by regulation duly adopted and promulgated under the Administrative 
Procedure Act. The modification may alter, or make inapplicable to the 
agency's adjudicative proceedings, the particular provision as to which 
modification or inapplicability is permitted. 

In the interest of uniformity of procedure, the opportunity for 
modification or inapplicability is restricted in cases being heard by 
Office of Administrative Hearings personnel. These cases historically 
have been subject to a uniform procedure under the former 
Administrative Procedure Act. A number of provisions expressly 
authorize modification or inapplicability in an Office of 
Administrative Hearings case. See, e.g., Sections 641.210 (regulations 
governing declaratory decision), 647.210 (regulations making 
alternative dispute resolution inapplicable), 648.310 (burden of proof). 

Article 2. Declaratory Decision 

Comment. Article 2 (commencing with Section 641.210) creates, and 
establishes all of the requirements for, a special proceeding to be 
known as a "declaratory decision" proceeding. The purpose of the 
proceeding is to provide an inexpensive and generally available means 
by which a person may obtain fully reliable information as to the 
applicability of agency administered law to the person's particular 
circumstances. 

It should be noted that an agency not governed by this article 
nonetheless has general power to issue a declaratory decision. This 
power is derived from the power to adjudicate. See, e.g., M. As imow , 
Advice to the Public from Federal Administrative Agencies 121-22 (1973). 

Staff Note. At the State Bar "Cosmic APA" presentation there was 
concern that a party might initiate a declaratory decision proceeding 
only to have the agency decide to convert it to a full-fledged 
adjudicative proceeding to the party's detriment. The staff agrees 
that this should be precluded in the draft. 

Concern was also expressed that the declaratory decision device 
might be subverted into a way for agencies to avoid rulemaking. 

Agency representatives noted that the statute should make clear 
that if a declaratory decision is designated as precedential. this does 
not preclude a later-constituted agency head from decertifying it as 
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precedential. The staff agrees; this is a problem with precedential 
decisions in general. and should be dealt with in the precedent 
decision statutes. 

§ 641.210. Regulations governing declaratory decision 9/11/92 

641.210. (a) The Office of Administrative Hearinga ahall adopt 

and promulgate model regulations under this article that are consistent 

with the public interest and with the general policy of this article to 

facilitate and encourage agency issuance of reliable advice. The model 

regulations shall provide for all of the following: 

(1) A description of the classes of circumstances in which an 

agency will not issue a declaratory decision. 

(2) The form, contents, and filing of an application for a 

declaratory decision. 

(3) The procedural rights of a person in relation to an 

application. 

(4) The disposition of an application. 

(b) The regulations adopted by the Office of Administrative 

Hearings under this article apply in an adjudicative proceeding unless 

an agency adopts its own regulations to govern declaratory decisions of 

the agency. 

(c) By regulation an agency may modify the provisions of this 

article or make the provisions of this article inapplicable. 

Notwithstanding Section 641.130, this subdivision extends to an 

adjudicative proceeding required by statute to be conducted by an 

administrative law judge employed by the Office of Administrative 

Hearings. 

Comment. Section 641. 210 is drawn from 1981 Model State APA § 
2-l03(b). An agency may choose to preclude declaratory decisions 
altogether. Cf. Section 641.130 (modification or inapplicability of 
statute by regulation). 

Regulations should specify all of the details surrounding the 
declaratory decision process including a specification of the precise 
form and contents of the application; when, how, and where an 
application is to be filed; whether an applicant has the right to an 
oral argument; the circumstances in which the agency will not issue a 
decision; and the like. 

Regulations also should require a clear and precise presentation 
of facts, so that an agency will not be required to rule on the 
application of law to unclear or excessively general facts. The 
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regulations should make clear that, if the facts are not sufficiently 
precise, the agency can require additional facts or a narrowing of the 
application. 

Agency regulations on this subject will be valid so long as the 
requirements they impose are reasonable and are within the scope of 
agency discretion. To be valid these rules must also be consistent 
with the public interest--which includes the efficient and effective 
accomplishment of the agency's mission--and the express general policy 
of this article to facilitate and encourage the issuance of reliable 
agency advice. Within these general limits, therefore, an agency may 
include in its rules reasonable standing, ripeness, and other 
requirements for obtaining a declaratory decision. 

Staff Note. The staff will explore with OAL the possibility of 
automatic inclusion of OAB regulations in the regulations of each 
agency. or alternatively a central collection of administrative hearing 
regulations of all agencies in one volume of the code of regulations. 

§ 641.220. Declaratory decision permissive 4/23/92 

641.220. (a) In case of an actual controversy, a person may apply 

to an sgency for a declaratory decision as to the applicability to 

specified circumstances of a statute, regulation, or decision within 

the primary jurisdiction of the agency. 

(b) The 

in response 

agency in 

to the 

its discretion may 

application. The 

issue a declaratory decision 

agency shall not issue a 

declaratory decision if the agency determines that any of the following 

applies: 

(1) Issuance of the decision would be contrary to a regulation 

adopted under this article. 

(2) The decision would substantially prejudice the rights of a 

person who would be a necessary party and who does not consent in 

writing to the determination of the matter by a declaratory decision 

proceeding. 

(c) An application for a declaratory decision is not required for 

exhaustion of the applicant' s administrative remedies for purposes of 

judicial review. 

Comment. Subdivisions (a) and (b) of Section 641.220 are drawn 
from 1981 Model State APA § 2-l03(a); subdivision (c) is new. Unlike 
the model act, Section 641.220 is applicable only to cases involving an 
actual controversy, and issuance of a declaratory decision is 
discretionary with, rather than mandatory for, the agency. 

This section prohibits an agency from issuing a declaratory 
decision that would substantially prejudice the rights of a person who 
would be indispensable--that is a "necessary"-party, and who does not 
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consent to the determination of the matter by a declaratory decision 
proceeding. Such a person may refuse to give consent because in a 
declaratory decision proceeding the person might not have all of the 
same procedural rights the person would have in another type of 
adjudicative proceeding to which the person would be entitled. 

§ 641.230. Notice of application 5/21/92 

641.230. Within 30 days after receipt of an application for a 

declaratory decision, an agency shall give notice of the application to 

all persons to whom notice of an adjudicative proceeding is otherwise 

required, and may give notice to any other person. 

Comment. Section 641.230 is drawn from 1981 Model State APA § 
2-l03(c). See also Section 613.230 (extension of time). 

§ 641.240. Applicability of rules governing administrative 

adjudication 3/12192 

641.240. (a) The provisions of this part other than this article 

do not apply to an agency proceeding for a declaratory decision except 

to the extent the agency so provides by regulation or order. 

(b) Notwithstanding subdiviaion (a), a person who qualifiea under 

Chapter 4 (commencing with Section 644.110) (intervention) and files a 

timely motion for intervention in accordance with agency regulations 

may intervene in a proceeding for a declaratory decision. 

Comment. Section 641.240 is drawn from 1981 Model State APA § 
2-l03(d). It makes clear that persons must be allowed to intervene in 
a declaratory decision proceeding to the same extent they are allowed 
to intervene in other adjudicative proceedings under this part. It 
also makes clear that all the other specific procedural requirements 
for adjudicationa impoaed by this part on an agency when it conducts an 
adjudicative proceeding are inapplicable to a proceeding for a 
declaratory decision unless the agency elects to make some or all of 
them applicable. 

Regulations specifying precise procedures available in a 
declaratory proceeding may be adopted under Section 641.210. The 
reason for exempting a declaratory decision from usual procedural 
requirements for adjudications provided in this part is to encourage an 
agency to issue a decision by eliminating requirements it might deem 
onerous. Moreover, many adjudicative provisions have no 
applicability. For example, cross-examination is unnecessary since the 
application establishes the facts on which the agency should rule. 
Orsl srgument could also be dispensed with. 

Note that there are no contested issues of fact in a declaratory 
decision proceeding because its function is to declare the 
applicability of the law in question to unproven facts furnished by the 
applicant. The actual existence of the facts on which the decision is 
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based will usually become an issue only in a later proceeding in which 
a party to the declaratory decision proceeding seeks to use the 
decision as a justification of the party's conduct. 

Note also that the party requesting a declaratory decision has the 
choice of refraining from filing such an application and awaiting the 
ordinary agency adjudicative process governed by this part. 

A declaratory decision is, of course, subject to provisions 
governing judicial review of agency decisions and for public inspection 
and indexing of agency decisions. 

§ 641.250. Action of agency 4/23/92 

641.250. (a) Within 60 days after receipt of an application for a 

declaratory decision, an agency shall do one of the following, in 

writing: 

(1) Issue a decision declaring the applicability of the statute, 

regulation, or decision in question to the specified circumstances. 

(2) Set the matter for specified proceedings. 

(3) Agree to issue a declaratory decision by a specified time. 

(4) Decline to issue a declaratory deciaion, stating the reasons 

for its action. 

(b) A copy of the agency's action under subdivision (a) shall be 

served promptly on the applicant and any other party. 

(c) If an agency haa not taken action under subdivision (a) within 

60 days after receipt of an application for a declaratory decision, the 

agency is considered to have declined to issue a declaratory decision 

on the matter. 

Comment. Subdivision (a) of Section 641.250 is drawn from 1981 
Model State APA § 2-103(e). The requirement that an agency dispose of 
an application within 60 days ensures a timely agency response to a 
declaratory decision application, thereby facilitating planning by 
affected parties. 

Subdivision (b) is drawn from 1981 Model State APA § 2-103(f). It 
requires that the agency communicate to the applicant and to any other 
parties any action it takes in response to an application for a 
declaratory decision. This includes each of the types of actions 
listed in paragraphs (1)-(4) of subdivision (a). Service is made by 
personal delivery or mail or other means to the respondent's last known 
address. Sections 613.210 (service) and 613.220 (mail). 

Under subdivision (a)(4), when the agency declines to issue a 
declaratory decision it must also include a statement of the precise 
grounds for the disposition. The statement of reasons will help to 
ensure that the agency carefully considers the propriety of the denial 
of a declaratory decision in the circumstances. 
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Staff Note. At the State Bar "Cosmic APA" presentation a 
discrepancy was noted between subdivision (a) (4), which requires a 
statement of reasons when an agency declines to issue a declaratory 
decision, and subdivision (c), which provides simply that if an agency 
does not act within 60 days it is deemed to have declined to issue a 
declaratory decision. The staff would delete the statement of reasons 
from (a)(4)--it simply provides a litigation issue. 

§ 641.260. Declaratory decision 3/12/92 

641.260. (a) A declaratory decision shall contain the names of 

all parties to the proceeding, the particular facts on which it is 

based, and the reasons for its conclusion. 

(b) A declaratory decision has the same status and binding effect 

as any other decision issued in an agency adjudicative proceeding. 

CO!!l!lent. Section 641. 260 is drawn from 1981 Model State APA § 
2-l03(g). A declaratory decision issued by an agency is judicially 
reviewable; is binding on the applicant, other parties to that 
declaratory proceeding, and the agency, unless reversed or modified on 
judicial review; and has the same precedential effect as other agency 
adjudications. 

Note that a declaratory deciSion, like other decisions, only 
determines the legal rights of the particular parties to the proceeding 
in which it was issued. 

Note also that the requirement in this section that each 
declaratory decision issued contain the facts on which it is based and 
the reasons for its conclusion will facilitate any subsequent judicial 
review of the decision's legality. It also ensures a clear record of 
what occurred for the parties and other persons interested in the 
decision because of its possible precedential effect. 

Article 3. Emergency Decision 

Staff Note. At the State Bar "Cosmic APA" presentation concern 
was expressed by private practitioners about the loss of due process 
protections in an emergency decision. It was suggested that current 
law, which enables an emergency decision of sorts through the TRO 
process, requiring an agency to go to court, is a superior system in 
its protection of due process. 

Existing emergency procedures available to various agencies will 
be reviewed to determine whether the statutes provide useful authority 
that should be retained or whether they _y be superseded by the 
general procedure without loss. Existing emergency procedures include 
Section 11529 (medical licensee), Bus. & Prof. Code § 6007(c) 
(attorney), Bus. & Prof. Code § l0086(a) (real estate licensee), Health 
& Saf. Code §§ 1550 (last '), 1569.50, 1596.886 (health facilities and 
day care centers), Pub. Util. Code § 1070.5 (trucking license), and 
Veh. Code § 11706 (DlIffI license suspension). 
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§ 641.310. Agency regulation required 5/21/92 

641.310. (a) An agency may issue an emergency decision for 

temporary, interim relief under this article if the agency has adopted 

a regulation that makes this article applicable. 

(b) The regulation shall do all of the following: 

(1) Define the circumstances in which an emergency decision may be 

issued under this article. 

(2) State the nature of the temporary, interim relief that the 

agency may order. 

(3) Prescribe the procedures that will be available before and 

after issuance of an emergency decision under this article. The 

procedures may be more protective of the respondent than those provided 

in this article. 

(c) This section does not apply to an emergency decision issued 

pursuant to other express statutory authority. 

Comment. Section 641.310 requires specificity in agency 
regulations that adopt an emergency decision procedure. 

§ 641.320. When emergency decision available 5/21/92 

641.320. (a) An agency may issue an emergency decision under this 

article in a situation involving an immediate danger to the public 

health, safety, or welfare that requires immediate agency action. 

(b) An agency may take only action under this article that is 

necessary to prevent or avoid the immediate danger to the public 

health, safety, or welfare that justifies issuance of an emergency 

decision. 

(c) An emergency decision issued under this article is limited to 

temporary, interim relief. The temporary, interim relief is subject to 

administrative and judicial review under Sections 641.370 and 641.380, 

and the underlying issue giving rise to the temporary, interim relief 

is subject to an adjudicative proceeding pursuant to Section 641.350. 

Comment. Section 641.320 is drawn from 1981 Model State APA § 
4-50l(a)-(b). The emergency decision procedure is available only if 
the agency has adopted an authorizing regulation. Section 641.310. 
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§ 641.330. Emergency decision procedure 5/1/92 

641.330. (a) Before issuing an emergency decision under this 

article, the agency shall, if practicable, give the respondent notice 

and an opportunity to be heard. 

(b) Notice and hearing under this section may be oral or written, 

including notice and hearing by telephone, facsimile transmission, or 

other electronic means, as the circumstances permit. The hearing may 

be conducted in the same manner as a conference adjudicative hearing. 

Comment. Section 641.330 applies to the extent practicable in the 
circumstances of the particular emergency aituation. The agency must 
use its discretion to determine the extent of the practicability, and 
give appropriate notice and opportunity to be heard accordingly. For 
the conduct of a hearing in the manner of a conference adjudicative 
hearing, see Section 647.120 (procedure for conference adjudicative 
hearing) • 

By regulation the agency may prescribe the emergency notice and 
hearing procedure. See, e.g., State Bar Rules 789-798 (proceedings re 
involuntary transfer to inactive status upon a finding that the 
attorney's conduct poses a substantial threat of harm to the public or 
the attorney's clients). The regulation may be more protective to the 
respondent than the provisions of this article. Section 641.310 
(agency regulation required). 

See also Section 613.230 (extension of time). 

§ 641.340, Emergency decision 5/1/92 

641.340. (a) The agency shall issue an emergency decision, 

including a brief explanation of the factual and legal basis and 

reasons for the emergency decision, to justify the determination of an 

immediate danger and the agency's emergency decision to take the 

specific action. 

(b) The agency shall give notice to the extent practicable to the 

respondent. The emergency decision is effective when issued. 

Cogent. Section 641.340 is drawn from 1981 Model State APA § 
4-S0l(c)-(d). Under this section the agency has flexibility to issue 
its emergency decision orally, if necessary to cope with the 
emergency. See also Section 613.230 (extension of time). 
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§ 641.350. Completion of proceedings 5/21/92 

641.350. (a) After issuing an emergency decision under this 

article for temporary, interim relief, the agency shall conduct an 

adjudicative proceeding to resolve the underlying issues giving rise to 

the temporary, interim relief. 

(b) The agency shall commence an adjudicative proceeding within 10 

days after issuing an emergency decision under this article, 

notwithstanding the pendency of proceedings for administrative or 

judicial review of the emergency decision. 

CO!!l!lent. Section 641.350 is drawn from 1981 Model State APA § 
5-501(e). If the emergency proceedings have rendered the matter 
completely moot, this section does not direct the agency to conduct 
useless follow-up proceedings, since these would not be required in the 
circumstances. 

§ 641.360. AgenCY record 5/01/92 

641.360. (a) The agency record consists of any documents 

concerning the matter that were considered or prepared by the agency. 

The agency shall maintain these documents as its official record. 

(b) Unless otherwise required by regulation, statute, or federal 

or state constitution, the agency record need not constitute the 

exclusive basis for an emergency decision or for administrative or 

judicial review of an emergency decision under this article. 

Comment. 
4-50l(f)-(g). 
the basis of 
emergency. 

Section 641.360 is drawn from 1981 Model State APA § 
Under this section the agency has flexibility to act on 
nonrecord information if necessary to cope with the 

§ 641.370, AgenCY review 5/21/92 

641.370. (a) On petition by the respondent, the agency head or 

other reviewing authority shall, on the earliest day that the business 

of the agency will admit of, but not later than 15 days after service 

of the petition on the agency, review and confirm, revoke, or modify an 

emergency decision issued under this article. 

(b) The procedure for administrative review of the emergency 

decision under this section shall be the same as the procedure for 

administrative review of a proposed decision under Section 649.230. 
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Cgppent. Section 641.370 requires prompt administrative review of 
an emer&ency decision on petition of the respondent. AdJlinistrative 
review under this section is not a prerequisite for judicial review. 
See Section 641.380 (judicial review). 

The administrative review procedure is prescribed in Section 
649.230. The procedure includes decision on the record, with the 
possibility of supplementation by additional evidence. Section 
649.230(a). Each party has an opportunity to present a written brief 
or oral argument, as determined by the reviewing authority. Section 
649. 230(b). 

§ 641.380. JUdicial review 5/21/92 

641.380. (a) On issuance of an emergency decision under this 

article, the respondent may obtain judicial review of the decision in 

the manner provided in this section without prior administrative review. 

(b) On confirmation or modification of an emergency decision 

pursuant to Section 641.370, the respondent may obtain judicial review 

of the decision in the manner provided in this section. 

(c) Judicial review under this section shall be pursuant to 

Section 1094.5 of the Code of Civil Procedure, subject to the following 

provisions: 

(1) The hearing shall be on the earliest day that the business of 

the court will admit of, but not later than 15 days after service of 

the petition on the agency. 

(2) Where it is claimed that the findings are not supported by the 

evidence, abuse of discretion is established if the court determines 

that the findings are not supported by substantial evidence in the 

light of the whole record. 

(3) The relief that may be ordered on judicial review is limited 

to a stay of the emergency decision. 

COlllDent. Section 641.380 is drawn from Section 11529(h) (interim 
suspension of medical care professional). 

If the emergency decision is issued orally, a person seeking 
judicial review of the emergency decision must set forth in the 
petition for review a summary or brief description of the agency 
action; see Section [to be drafted]. See also Sections [to be drafted] 
on the record for judicial review, which may in limited circumstances 
include new evidence in addition to that contained in the agency record. 

Staff Note. lie have picked up the general review procedures of 
the adDUnistrative mandamus statute in this section, with modifications 
to make it workable for review of an emergency decision. This will be 
subject to change as we revise the general judicial review provisions 
themselves. 
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CHAPTER 2. COMMENCEMENT OF PROCEEDING 

Article 1. General Provisions 

§ 642.110. Provisions may be modified or made inaPplicable by 

regulation 4/23/92 

642.110. By regulation an agency may modify the provisions of 

this chapter or make the provisions of this chapter inapplicable. 

Comment. Section 642.110 does not apply to hearings required to 
be conducted by an administrative law judge employed by the Office of 
Administrative Hearings. Section 641.130 (modification or 
inapplicability of statute by regulation). 

Article 2. Initiation 

§ 642.210. Initiation by agency 2/24/92 

642.210. An agency may initiate an adjudicative proceeding with 

respect to a matter within the agency's jurisdiction. 

Comment. Section 642.210 is drawn from 1981 Model State APA § 
4-l02(a). It prevents any implication that Section 642.220 
(application for decision) sets forth the exclusive circumstances under 
which an agency may initiate an adjudicative proceeding. 

§ 642,220. Application for decision 2124/92 

642.220. (a) Any person may make an application for an agency 

decision. 

(b) An application for an agency decision includes an application 

for the agency to initiate an appropriate adjudicative proceeding, 

whether or not the applicant expressly requests the proceeding. 

CO!!DIent. Section 642.220 is drawn from 1981 Model State APA § 
4-l02(c). It ensures that a person who requests an agency to issue a 
decision, but does not expressly request the agency to conduct an 
adjudicative proceeding, will not on that account be regarded as having 
waived the right to any available adjudicative proceeding. This 
assurance may be especially important to protect unrepresented parties. 

In addition, this provision clarifies that the term "application", 
as used in this part, may refer either to the request for the agency to 
issue a decision, or to the request for the agency to conduct an 
appropriate adjudicative proceeding, or both, as the context suggests. 
Similarly, the term "applicant" may be used with either or both 
meanings. 
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§ 642.230. Agency action on application 5/21/92 

642.230. An agency ahall initiate an adjudicative proceeding on 

application of a person for an agency decision for which a hearing or 

other adjudicative proceeding would otherwise be required by Section 

641.110 (when adjudicative proceeding required), unless any of the 

following provisions applies: 

(a) The agency lacks jurisdiction of the subject matter. 

(b) Resolution of the matter requires the agency to exercise 

discretion within the scope of Section 641.120 (when adjudicative 

proceeding not required). 

(c) A statute vests the agency with discretion to conduct or not 

to conduct an adjudicative proceeding and, in the exercise of 

discretion, the agency has determined not to conduct an adjudicative 

proceeding. 

(d) Resolution of the matter does not require the agency to issue 

a decision that determines the applicant's legal rights, duties, 

privileges, immunities, or other legal interests. 

(e) The'matter is not timely submitted to the agency. 

(f) The matter is not submitted in a form substantially complying 

with an applicable statute or regulation. 

Comment. Section 642.230 is drawn from 1981 Model State APA § 
4-102(b). It requires an agency to initiate an adjudicative proceeding 
on application of any person for an agency decision within the scope of 
this part. If the agency determines that any of the exceptions 
provided in this section is applicable, the agency may deny the 
application without commencing an adjudicative proceeding, or the 
agency may, in its discretion under Section 642.210, commence an 
adjudicative proceeding although under no compulsion to do so. For the 
time within which an agency must act with respect to an application, 
see Section 642.240 (time for agency action). In situations where none 
of the exceptions is applicable, this section establishes the right of 
a person to require an agency to initiate an adjudicative proceeding. 

The introductory clause reinforces the point that this part only 
applies where a hearing is statutorily or constitutionally required. 
See Section 641.110 (when adjudicative proceeding required). 

Subdivision (b) relieves the agency from an obligation to conduct 
an adjudicative proceeding if resolution of the matter requires the 
agency to exercise discretion to initiate or not to initiate an 
investigation, prosecution, adjudicative proceeding, or other 
proceeding before the agency or another agency or a court. For 
example, a person who submits a complaint about a licensee cannot 
compel the licensing agency to commence an adjudicative proceeding 
against the licensee; the agency may exercise prosecutorial discretion 
to determine whether to commence or not to commence an adjudicative 
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proceeding in each case. The agency's decision whether or not to 
commence an adjudicative proceeding need not itself be preceded by an 
adjudicative proceeding. Section 641.120 (when adjudicative proceeding 
not required). 

Subdivision (c) does not and could not authorize an agency to 
deprive any person of procedural rights guaranteed by the 
constitution. If a statute purporting to authorize an agency to 
dispense with an adjudicative proceeding conflicts with constitutional 
guarantees, the agency may exercise its discretion under Section 
642.210 to conduct an adjudicative proceeding even though the statute 
does not require it or, if the agency fails to conduct a 
constitutionally required adjudicative proceeding, a reviewing court 
may give appropriate relief. 

Subdivision (d) closely relates to the definition of "decision" in 
Section 610.310 as "agency action of specific application that 
determines a legal right, duty, privilege, immunity, or other legal 
interest of a particular person". If the applicant does not request 
agency action that would fit within the definition of a "decision", the 
agency need not commence an adjudicative proceeding. For example, if a 
person asks the sgency to commence an adjudicative proceeding for the 
purpose of adopting a rule, or of carrying out a housekeeping function 
that affects nobody's legal rights, the request would be subject to 
denial because the requested agency action would not be a "decision". 
Subdivision (d) provides that an agency need not CODDDence an 
adjudicative proceeding unless the applicant' s legal rights, duties, 
privileges, iDmunities, or other legal interests are to be determined 
by the requested decision. Interpretation of these terms, ultimately a 
matter for the courts, will clarify the range of situations in which 
this part entitles a person to require an agency to initiate an 
adjudicative proceeding. The availability of various types of 
adjudicative proceedings may persuade courts to develop a more 
hospitable approach toward applicants than would have been feasible or 
practicable if the only available type of adjudicative proceeding were 
a trial-type, formal hearing. 

§ 642.240. Time for agency action 10/7/92 

642.240. (a) The time limits in this section apply except to the 

extent they are inconsistent with limits established by another statute 

for any stage of the proceeding or with limits established by the 

agency by regulation. 

(b) Within 30 days after receipt of an application for an agency 

decision, the agency shall examine the application, notify the 

applicant of any apparent error or omission, request any additional 

information from the applicant or another source that the agency wishes 

to obtain and is permitted by law to require, and notify the applicant 
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of the name, official title, mailing address, and telephone number of 

an agency member or employee who may be contacted regarding the 

application. Nothing in this subdivision limits the authority of the 

agency to request additional information more than 30 days after 

receipt of an application for an agency decision, but such a request 

and any response to the request do not extend the time provided in 

subdivision (c). 

(c) Within 90 days after the later of (i) receipt of an 

application for an agency decision or (ii) receipt of the response to a 

timely request made by the agency under subdivision (b), the agency 

shall do one of the following: 

(1) Approve or deny the application, in whole or in part. The 

agency shall serve on the applicant a written notice of any denial, 

which shall include a brief statement of the agency's reasons and of 

any administrative review available to the applicant. 

(2) Commence an adjudicative proceeding. 

Comment. Section 642.240 is drawn from 1981 Model State APA § 
4-l04(a). See also Bus. & Prof. Code §§ 485, 487 (procedure on denial 
of license application). It establishes time limits and notification 
requirements for agency action on applications for decisions other than 
declaratory decisions. The effect of this section, when combined with 
Section 641.120, is that this part imposes no procedures on the agency 
when it decides not to conduct an adjudicative proceeding in response 
to an application for an agency decision, except to give a written 
notice of denial, with a brief statement of reasons and of any 
available administrative review. Agency decisions of this type, While 
not governed by the adjudicative procedures of this part, are subject 
to judicial review as a final agency action under Section [to be 
drafted]. 

Failure of an agency to meet the time limits provided in this 
section does not entitle the applicant to issuance of a license or 
other action sought in the application. The applicant's remedy for the 
agency's failure is judicial action by writ of mandate to compel 
appropriate agency action. 

By regulation an agency may modify the provisions of this section 
or make the provisions of this section inapplicable to tailor the 
procedures to suit its individual needs. The agency may, for example, 
provide shorter times for emergencies, and the like. Section 642.110. 
The right of an agency to modify these provisions or make these 
provisions inapplicable does not apply to hearings required to be 
conducted by an administrative law judge employed by the Office of 
Administrative Hearings. Section 641.130 (modification or 
inapplicability of statute by regulation). 

-36-



____________________ Draft of 1017192 __ _ 

It should be noted that the time limits provided in this section 
are subj ect to contrary statutes that govern particular proceedings. 
See, e.g., Bus. & Prof. Code §§ 10086 (hearing must commence within 30 
days after request to Real Estate Commissioner); 11019 (hearing must 
commence within 15 days sfter request to Real Estate Commissioner). 

See also Section 613.230 (extension of time). 

Article 3. Pleadings 

§ 642.310. Proceeding commenced by initial pleading 3/12/92 

642.310. An adjudicative proceeding is commenced by issuance of 

an initial pleading by an agency. 

Comment. Section 642.310 supersedes portions of the first 
sentences of former Sections 11503 and 11504. See also Section 610.350 
("initial pleading" includes accusation and statement of issues). 
Included among the issues that may be adjudicated are whether a right, 
authority, license, or privilege should be granted, issued, or renewed 
on application of a person, or revoked, suspended, limited, or 
conditioned on initiation of an agency. Sections 642.210-642.240 
(initiation of proceeding). 

It should be noted that by regulation an agency may require 
preparation of the initial pleading by another party or may permit a 
denied application to serve as the initial pleading. In such a case, 
verification is required unless by regulation the agency provides 
otherwise. Section 642.320 (contents of initial pleading). 

Nothing in this part requires an agency to commence a proceeding 
on demand of a third party. Such a right might have been implied under 
former Sections 11503 and 11504. There may, however, be specific 
statutes that provide initiation rights to third parties. See, e.g., 
Bus. & Prof. Code § 24203 (accusations against liquor licensees filed 
by various public officials). 

§ 642.320. Contents of initial pleading 10/7/92 

642.320. (a) The initial pleading shall be in writing and shall 

include all of the following: 

(1) A statement that sets forth in ordinary and concise language 

the issues to be determined in the adjudicative proceeding, including 

any acts or omissions with which the respondent is charged and any 

particular matters that have come to the attention of the agency and 

that would justify a decision against the respondent. The statement 

shall be SUfficient to enable the respondent to prepare a case. 

(2) A specification of the statutes and regulations that are at 

issue in the adjudicative proceeding, including any the respondent is 

alleged to have violated or with which the respondent must show 
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compliance by producing proof at the hearing. The specification shall 

not consist merely of issues or charges phrased in the language of the 

statutes and regulations. 

(3) The remedy sought. 

(b) The initial pleading shall be verified unless made by a public 

officer acting in an official capacity or by an employee of the agency 

before which the proceeding is to be held. The verification may be on 

information and belief. 

COmment. Section 642.320 supersedes portions of former Sections 
11503 and 11504. The verification requirement would apply where an 
agency permits preparstion of the initial pleading by another party, 
unless the requirement is modified or made inapplicable by regulation. 
Cf. Comment to Section 642.310 (proceeding commenced by initial 
pleading) • 

§ 642.330, Service of initial pleading and other 

infOrmation 5/21/92 

642.330. (a) On issuance of the initial pleading, the issuing 

agency shall serve on the respondent all of the following: 

(1) A copy of the initial pleading. 

(2) A statement to the respondent in the form provided in 

subdivision (b). 

(3) A form of responsive pleading that acknowledges service of the 

initial pleading and constitutes a responsive pleading under Section 

642.350. 

(4) A copy of Chapter 5 (commencing with Section 645.110) 

(discovery) • 

(5) Any other information the agency determines is appropriate. 

(b) The statement to the respondent shall be substantially in the 

following form: 

You may requeat a hearing on this matter. If you do not 
request a hearing, [here insert name of agency] may proceed 
on the initial pleading without a hearing. Your failure to 
request a hearing does not preclude you from serving on [here 
insert name of agency] a statement by way of mitigation. 

In order to request a hearing, you or a person acting on 
your behalf must sign either the enclosed form entitled 
Responsive Pleading or your own form of responsive pleading 
as provided in Section 642.350 of the Government Code, and 
deliver or send it to: [here insert name and address of 
agency]. You must deliver or send the responsive pleading 
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within 15 days after the initial pleading was personally 
served on you, or within 20 days sfter the initial plesding 
was sent to you. 

You may, but need not, be represented by an attorney or 
other authorized representative at any or all stages of this 
proceeding. 

To request the names and addresses of witnesses or an 
opportunity to inspect and copy the items mentioned in 
Government Code Section 645.230 in the possession, custody, 
or control of the agency, you may contact: [here insert name 
and address of appropriate person]. 

(c) Notwithstanding Sections 613.210 (service) and 613.220 (mail), 

service under this section shall be by certified or registered mail or 

by personal delivery. Service may be by first class mail or other 

means pursuant to Section 613.220 to initiate an adjudicative 

proceeding before an independent appeals board or other independent 

agency if the respondent has previously appeared in the same or a 

related proceeding. 

Comment. Section 642.330 is drawn from former Sections 11504 and 
11505. Service is made by personal delivery or mail or other means to 
the respondent's last imown address. Sections 613.210 (service) and 
613.220 (mail). Service under this section is limited to personal 
service or registered or certified mail; first class mail is not 
permissible except in csses before an appeals board such ss the 
Unemployment Insurance Appeals Board, where the respondent has previous 
involvement in the controversy and initial service provisions are 
therefore unnecessary. 

For purposes of service, the respondent's last imown address is 
the address maintained with the agency, if the respondent is required 
to maintain an address with the agency. Section 6l3.2l0(b). 

An agency that fails properly to serve the respondent does not 
acquire jurisdiction unless the respondent makes a general appearance. 
Section 642.340 (jurisdiction over respondent). 

The form of responsive pleading may be a post card or other form 
provided by the agency. Signing and returning the form by the 
respondent acimow1edges service of the initial pleading and constitutes 
a responsive pleading under Section 642.350. 

The respondent may be represented by an attorney or, in some 
circumstances, another authorized representative. See Sections 
613.310-613.330 (representation of parties). 

§ 642.340. Jurisdiction over reSPondent 2/24/92 

642.340. The agency shall make no decision adversely affecting 

the rights of the respondent unless the respondent has been served as 

provided in this article or has responded or otherwise appeared. 

Co...,ent. Section 642.340 restates a portion of former Section 
11s0s(c) • 
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§ 642.350. Responsiye pleading 3/12192 

642.350. (a) Within 15 days after service of the initial 

pleading, or a later time that the agency in its discretion permits, 

the respondent may serve a responsive pleading on the agency. 

(b) A responsive pleading shall be in writing signed by the 

respondent and shall state the respondent's mailing address. It need 

not be verified or follow any particular form. 

(c) A responsive pleading may do one or more of the following: 

(1) Request a hearing. 

(2) Object to the initial pleading on the ground that it does not 

state an act or omission or other ground on which the agency may 

proceed. 

(3) Object to the form of the initial pleading on the ground that 

it is so indefinite or uncertain that the respondent cannot identify 

the transaction or prepare a case. Unless objection is taken under 

this paragraph, all further objections to the form of the initial 

pleading are considered waived. 

(4) Admit the initial pleading in whole or in part. 

(5) Present new matter by way of defense. 

(6) Object to the initial pleading on the ground that, under the 

circumstances, compliance with the requirements of a regulation would 

result in a material violstion of another regulation adopted by another 

agency affecting substantive rights. 

(7) Raise such other matter as may be appropriate. 

(c) The respondent is entitled to a hearing on the merits if the 

respondent serves a responsive pleading on the agency under subdivision 

(a). A responsive pleading constitutes a specific denial of all parts 

of the initial pleading not expressly admitted. 

(d) Failure to serve a responsive pleading on the agency under 

subdivision (a) is a default subject to the right of the respondent to 

serve a statement by way of mitigation under Section 648.130 (default). 

Comment, Section 642.350 is drawn from former Section 11506. See 
also Sections 613.340 (authority of attorney or other representative of 
party), 613.210 (service), 642.360 (amended and supplemental 
pleadings). If service is by mail or other means, the respondent has 
20 days after the date of sending in which to respond. Section 613.230 
(extension of time). 

The references to a ''hearing'' include a conference hearing where 
appropriate. 
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§ 642.360. Amended and supplemental pleadings 10/7/92 

642.360. (a) At any time before commencement of the hearing a 

party may amend or supplement a pleading. After cOlllllencement of the 

hearing a party may amend or supplement a pleading in the discretion of 

the presiding officer, including an amendment to conform to proof at 

the hearing. 

(b) An amended or supplemental pleading shall be served on all 

parties. 

(c) If an amended or supplemental pleading presents a new issue, 

the opposing party shall be given a reasonable opportunity to prepare a 

case. Any new matter is considered controverted without further 

pleading, and any objection to the amended or supplemental pleading may 

be made orally and shall be noted in the record. 

Comment. Section 642.360 supersedes former Sections 11507 and 
Section 11516. It is broadened to permit amendment of responsive 
pleadings as well as initial pleadings, but is narrowed to subject 
amendments to the presiding officer's discretion after commencement of 
the hearing. Cf. Code Civ. Proc. § 464 (supplemental pleading alleges 
facts material to case occurring after former pleading). 

Staff Note. Professor Ogden suggests it could be helpful to 
practitioners to distinguish between amended and supplemental 
pleadings. The staff has added a reference in the Comment to Code of 
Civil Procedure Section 464 (supplemental complaint and answer). 

Professor Ogden would state in the statute that the doctrine of 
variance between pleading and proof is inapplicable in administrative 
proceedings. See Code Civ. Proc. §§ 469-471. The staff would not do 
this. since the administrative adjudication statute does not as a 
general rule incorporate rules of civil procedure; if a specific rule 
is appropriate for administrative adjudication. the statute deals with 
it specifically. li'e have added to this section at Professor Ogden's 
suggestion a provision that the presiding officer has discretion to 
allow amendments to conform to proof. 

Professor Ogden also suggests that the statute include the 
doctrine of relation back of amendments after expiration of the statute 
of limitations. "While this type of amendment may be less common in 
administrative adjudication than in civil procedure. any time that 
there is a statute of limitations on agency enforcement action. there 
is the potential for this type of issue to arise." li'e would inquire of 
the agencies about the extent of this problem before acting on this 
suggestion. 
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Article 4. Setting Matter for Hearing 

§ 642.410. Time and place of hearing 2/24/92 

642.410. <a> The agency conducting the adjudicative proceeding 

shall determine the time and place of the hearing. The hearing shall 

not be held before expiration of the time within which the respondent 

is entitled to respond. 

<b> If the adjudicative proceeding is required by statute to be 

conducted by an administrative law judge employed by the Office of 

Administrative Hearings, the agency shall consult the office and the 

time and place of hearing are subject to the availability of its staff. 

Comment. Section 642.410 is drawn from former Sections 11508 and 
11509. 

642.420. ContinUances 5/21/92 

642.420. <a> The presiding officer may grant a continuance for 

good cause. 

<b> A party shall apply for a continuance within 15 days after the 

party discovered or reasonably should have discovered the event or 

occurrence that establishes good cause for the continuance. A 

continuance may be granted for good cause after the 15 days have 

elapsed if the party seeking the continuance is not responsible for and 

has made a good faith effort to prevent the condition or event 

establishing the good cause. 

Comment. Section 642.420 supersedes former Section 11524. The 
section vests continuance decisions in the presiding officer, whether 
or not employed by the Office of Administrative Hearings, and revises 
the times from 10 working days to 15 calendar days. The section 
eliminates the provision for special judicial review of denial of a 
continuance request; this matter is subject to judicial review at the 
same time and in the same manner as other disputed matters. Section 
[to be draftedl. 

Staff Note. The issue 
continuance request will be 
judicial review principles. 

oE illllllE!diate 
considered in 
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§ 642.430. Venue and change of venue 3/12192 

642.430. 

(1) City 

(a) The hearing shall be held in the following location: 

and County of 

resides 

San Francisco, 

or is located 

if the transaction occurred 

within the First or Sixth or the respondent 

Appellate District. 

(2) County of Los Angeles, if the transaction occurred or the 

respondent resides or is located within the Second Appellate District 

or within the Fourth Appellate District other than the County of 

Imperial or San Diego. 

(3) County of Sacramento, if the transaction occurred or the 

respondent resides or is located within the Third or Fifth Appellate 

District. 

(4) County of San Diego, if the transaction occurred or the 

respondent resides or is located within the Fourth Appellate District 

in the County of Imperial or San Diego. 

(b) Notwithstanding subdivision (a): 

(1) If the transaction occurred in a district other than that of 

respondent's residence or location, the agency may select the county 

appropriate for either district. 

(2) The agency may select a different place nearer the place where 

the transaction occurred or the respondent resides or is located. 

(3) The parties may select any place within the state by agreement. 

(c) The respondent may move for, and the presiding officer in its 

discretion may grant or deny, a change in the place of the hearing. 

Comment. Section 642.330 is drawn from former Section 11508. By 
regulation an agency may modify the provisions of this section or make 
the provisions of this section inapplicable (Section 642.110) unless 
the hearing is required to be conducted by an administrative law judge 
employed by the Office of Administrative Hearings. Section 641.130 
(modification or inapplicability of statute by regulation). 

Subdivision (a)(4) recognizes creation of a branch of the Office 
of Administrative Hearings in San Diego. 

Subdivision (c) is new. It codifies practice authorizing a motion 
for change of venue. See 1 Ogden, Cal. Public Agency Prac. § 
33.02[4][d] (1991). Grounds for change of venue include selection of 
an improper county and promotion of convenience of witness and ends of 
justice. Cf. Code Civ. Proc. § 397. 

Staff Note. Professor Ogden would add standards to subdivision 
(c) drawn from civil practice--that the place selected is not the 
proper venue or that the convenience of witnesses and the ends of 
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justice would be promoted by the change. We have added this material 
to the Comment but not the statute, since we do not want to ilHpliedly 
restrict the possible bases for a change of venue. 

§ 642.440. Notice of hearing 10/7/92 

642.440. (a) The agency shall serve a notice of hearing on all 

parties at least 15 days before the hearing. 

(b) The notice of hearing shall be substantially in the following 

form and may include other information: 

A hearing will be held before [here insert name of 
agency] at [here insert place of hearing] on [here insert 
date of hearing], at the hour of , on the charges 
made or issues stated in the initial pleading served on you. 

The hearing may be postponed for good cause. If you 
have good cause, you are obliged to notify the presiding 
officer within 15 days after you discover the good cause. 
Failure to notify the presiding officer within 15 days will 
deprive you of a postponement. 

You may be present at the hearing. You have the right 
to be represented by an attorney or other authorized 
representative at your own expense. You are not entitled to 
the appointment of an attorney or other authorized 
representative to represent you at public expense. You are 
entitled to represent yourself without an attorney. 

Unless the hearing is a conference adjudicative hearing: 
You may present any relevant evidence, and will be given full 
opportunity to cross-examine all witnesses testifYing against 
you. You are entitled to the issuance of subpoenas to compel 
the attendance of witnesses and the production of books, 
documents, or other things by applying to [here insert 
appropriate office of agency] or the presiding officer, or by 
your attorney of record. 

Comment. Section 642.440 is drawn from former Sections 11509 and 
11505, with an increase in time from 10 to 15 days. If notice of 
hearing is sent by mail or other means, it must be sent at least 20 
days before the hearing date. Section 613.230 (extension of time). 

The respondent may be represented by an attorney or, in some 
circumstances, another authorized representative. See Sections 
613.310-613.330 (representation of parties). 

For limitations on procedures in a conference 
hearing, see Section 647.120 (procedure for conference 
hearing). 

adjudicative 
adjudicative 

Staff Note. Professor Ogden would include in the notice of 
hearing form a certificate of mailing by the agency to show cOlHpliance 
with this section. See Note to Section 613.220. 
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CHAPTER 3. PRESIDING OFFICER 

Article 1. Designation of Presiding Officer 

§ 643.110. Designation of presiding officer by agency head 4/11/91 

643.110. Except as otherwise provided by statute, any one or more 

of the following persons may, in the discretion of the agency head, be 

the presiding officer: 

(a) The agency head. 

(b) An agency member. 

(c) An administrative law judge assigned by the director of the 

Office of Administrative Hearings. 

(d) Another person designated by the agency head. 

Comment. Section 643.110 is drawn from 1981 Model State Act § 
4-202(a). It uses the term "presiding officer" to refer to the one or 
more persons who preside over a hearing. If the presiding officer is 
more than one person, as for example when a multi-member agency sits en 
bane, one of the persons may serve as spokesperson, but all persons 
collectively are regarded as the presiding officer. See also Section 
13 (singular includes plural). 

Assignment of an administrative law judge under subdivision (c) is 
pursuant to Section 615.150 (assignment of administrative law judges). 
Discretion of the agency head to designate "another person" to serve as 
presiding officer under subdivision (d) is subject to Section 643.320 
(separation of functions). 

One consequence of determining who shall preside is provided in 
Sections 649.110 and 649.210. Under Section 649.110 (proposed and 
final decisions), if the agency head presides, the agency head shall 
issue a final deCision; if any other presiding officer presides, a 
proposed decision must be issued. Section 649.210 (availability and 
scope of review) establishes the general appealability of proposed and 
final decisions to the agency head. 

For a statutory exception to the right of the agency head to 
designate the presiding officer, see Section 643.120 (OAB 
administrative law judge as presiding officer). 

§ 643.120. OAH administrative law Judge as presiding 

officer 

11/30/90 

643.120. If an adjudicative proceeding is required by statute to 

be conducted by an administrative law judge employed by the Office of 

Administrative Hearings, the following provisions apply: 

(a) The presiding officer shall be an administrative law judge 

assigned by the director of the Office of Administrative Hearings. 
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(b) In the discretion of the agency head, the administrative law 

judge may hear the case alone or the agency head may hear the case with 

the administrative law judge. 

(c) If the administrative law judge hears the case alone, the 

administrative law judge shall exercise all powers relating to the 

conduct of the hearing. 

(d) If the agency head heara the case with the administrative law 

judge: 

(1) The administrative law judge shall preside at the hearing, 

rule on the admission and exclusion of evidence, and advise the agency 

head on matters of law. 

(2) The agency head shall exercise all other powers relating to 

the conduct of the hearing but may delegate any or all of them to the 

administrative law judge. 

(3) The agency head shall issue a final decision as provided in 

Section 649.110. The administrative law judge who presided at the 

hearing shall be present during the consideration of the case and, if 

requested, shall assist and advise the agency head. No agency member 

who did not hear the evidence shall vote. 

(4) Notwithstanding any other provision of this subdivision, if 

after the hearing has commenced a quorum no longer exists, the 

administrative law judge who is presiding shall complete the hearing as 

if sitting alone and shall deliver a proposed decision to the agency 

head as provided in Section 649.110. 

CODlllent. Section 643.120 restates the substance of the first 
sentence of former Section ll512(a). It recognizes that a number of 
statutes require an administrative law judge employed by the Office of 
Administrative Hearings. Assignment of an administrative law judge 
under subdivision (a) is governed by Section 615.150 (Office of 
Administrative Hearings). 

Subdivision (b) restates the second sentence of former Section 
ll5l2(a). 

Subdivision (c) restates the second sentence of former Section 
ll5l2(b). 

Subdivisions (d)(l) and (2) restate the first sentence of former 
Section 11512 (b) • Subdivision (d)(3) restates former Section ll517(a) 
with the addition of a sentence that makes clear the agency head may 
issue a final decision in the proceeding. Subdivision (d)(4) restates 
former Section l1512(e). 
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§ 643.130. Substitution of presiding officer 9/30/92 

643.130. (a) If s substitute is required for a presiding officer 

who is disquslified or ia unavailable for any other reason, the 

substitute shall be appointed by the appointing authority. 

(b) A substitute appointed under this aection is subject to the 

same qualifications as an original presiding officer. 

(c) An action taken by a substitute appointed under thia section 

is as effective as if taken by an original presiding officer. 

Comment. Section 643.130 is drawn from 1981 Model State APA § 
4-202(e)-(f). This provision also applies to the reviewing authority. 
Section 649.230 (review procedure). The section only applies where a 
substitute is "required", Le., is necessary because the presiding 
officer is otherwise unable to act, for example because of lack of a 
quorum. 

In cases where there is no appointing authority, e.g., the 
presiding officer is an elected official, this section provides for no 
appointment of a substitute, and the "rule of necessity" applies. Cf. 
former Section 115l2(c) (no agency member subject to disqualification 
if disqualification would prevent existence of quorum qualified to act). 

Article 2. Disqualification 

§ 643,210. Grounds for disqualification of presiding 

officer 1/24/92 

643.210. (a) The presiding officer is subject to disqualification 

for bias, prejudice, interest, or any other cause provided in this 

part, or if a person aware of the facts might reasonably entertain a 

doubt that the presiding officer would be able to be impartial. 

(b) It is not alone or in itself grounds for disqualification, 

without further evidence of bias, prejudice, or intereat, that the 

presiding officer: 

(1) Is or is not a member of a racial, ethnic, religious, sexual, 

or similar group and the proceeding involves the rights of that group. 

(2) Has in any capacity expressed a view on a legal, factual, or 

policy issue presented in the proceeding. 

(3) Has as a lawyer or public official participated in the 

drafting of laws or regulations or in the effort to pass or defeat laws 

or regulations, the meaning, effect, or application of which is in 

issue in the proceeding. 
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(c) By regulation an agency may provide for peremptory challenge 

of the presiding officer. 

Comment. Section 643.210 supersedes former Section l15l2(c). 
Section 643.210 applies whether the presiding officer serves alone or 
with others. Other causes of disqualification provided in this part 
include receipt of ex parte communications. Section 648.550 
(disqualification of presiding officer). For separation of functions 
requirements, see Section 643.320. This provision also applies to the 
reviewing authority. Section 649.230 (review procedure). 

Subdivision (a) specifies grounds for disqualification drawn from 
1981 Model State APA § 4-202(b). It adds as a ground for 
disqualification that a person might reasonably doubt the ability of 
the presiding officer to be impartial. This standard is drawn from 
Code of Civil Procedure Section l70.l(a)(6)(C) (disqualification of 
judges). 

Subdivision (b) is drawn from Code of Civil Procedure Section 
170.2 (disqualification of judges). Although subdiviaion (b)(2) 
provides that expression of a view on a legal, factual, or policy issue 
in the proceeding does not in itself disqualify the presiding officer 
under Section 643.210, disqualification in such a situation might occur 
under Section 643.320 (separation of functions). 

Subdivision (c) codifies existing practice. The 
Compensation Appeals Board provides for a peremptory challenge. 
Code Reg. § 10453. 

St.aff Not.e. 

Oaden Issue 

Workers 
8 Cal. 

Professor Ogden suggests additional grounds for disqualificat.ion 
drawn from various provisions of the Code of Civil Procedure applicable 
t.o judges: 

(1) Personal knowledge of disputed evidentiary facts. 
(2) Service as lawyer in proceeding or for a party or involving 

same issues. 
(3) Financial interest. in proceeding or party. 
(f) Relative of party. 
(5) Relative of lawyer. 
(6) FUrtherance of int.erests of justice or doubt as to ability to 

be iapartial. 
(7) Permanent. or temporary physical iapairment. 
(8) Personal bias or prejudice against party. 

The staff is reluctant to get too specific. since many of these 
grounds. while of concern in civil practice. are generally irrelevant 
to administrative law judges or are covered by separation of functions 
provisions (e.g. service as lawyer for party). We could have a general 
catchall in the section. although the "appearance of bias" provision 
currently in the draft is criticized by Professor Asi_ iJll10Sdiately 
below. The Model Act simply adds "any other cause ... for which a 
judge is or may be disqualified." 
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ANi.... Issue 
Profassor Asi-aw writes to recommend reconsideration of the 

"appearance of bias" standard in subdivision (a). He notes the recent 
case of Greenberg v. Board of Governors of Federal Reserve System, 968 
F.2d 164 (1992), where the law clerk of the Adainistrative Law Judge 
had fo~rly worked in the office of the govern.ent agency prosecuting 
the case. The respondent argued that the ALJ should be disqualified on 
the basis of an appearance of bias, even though the law clerk's only 
involva-ent in the case was to attend to a few ~nistrative things on 
it and not to advise the judge. The court held that "appearance of 
bias" is applicabl. only to the judiciary and not to ~nistrative 
adjudicators. "The heightened standard cannot apply to ~nistrative 
law judg.s who, after all, are employed by the agency whose actions 
they review. Otherwise, ALJs would be forced to recuse thellSelves in 
every cas .... 968 F.2d at 167. 

Professor Asi_ notes that his objection to the appearance of 
bias test is its vagueness and unpredictability. 

Becaus. al.ast anything might give rise to an appearance of bias, 
the standard encourag.s people to seek judicial review and thus 
delay a~nistrative action significantly. My argument is 
highlighted by the Greenberg case; the court thought that it was 
at l.ast "plausible" that the judge would be disqualified under 
the appearance of bias standard because his law clerk had engaged 
in peasecuting the case even though the clerk had no involv._nt 
in giving advice to the judge in that case. Greenberg illustrat.s 
that bias arguments can ~ up in all sorts of unpredictable ways 
because it is so co..an that the adjudicating personnel in 
agencies have been involved in various ways with the parties or 
the issues in the cases they IlUSt decide. 
The full text of Professor Asi_'s letter, and an excerpt of the 

relevant portion of the Greenbera cas. is attached to He.arandum 92-70. 

Cosmic AlA Usue 
At the State Bar "Cosmic APA" presentation there was a suggestion 

that the peremptory challenge be made a matter of right. The concern 
was that it is difficult to disqualify an administrative law judge, 
particularly with the ALJ malting the decision on the ALJ's awn 
disqualification. Moreover, to challenge an administrative law judge 
is foolhardy, since there will be prejudice < thereafter against the 
challenger. 

§ 643.220. Self disqualification 1/24/92 

643.220. (a) The presiding officer shall disqualify himself or 

herself and withdraw from a proceeding in which there are grolDlds for 

disqualification. 

(b) The parties may waive disqualification IDlder subdivision (a) 

by a writing that recites the basis for disqualification. The waiver 

1s effective only when signed by all parties, accepted by the presiding 

officer, and included in the record. 
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Cogaent. Section 643.220 is drawn from the first sentence of 
former Section 11512(c) and from Code of Civil Procedure Section 
170.3(b)(1). This provision also applies to the reviewing authority. 
Section 649.230 (review procedure). 

A waiver of disqualification under subdivision (b) is a voluntary 
relinquisbment of rights by the parties. It should be noted that the 
waiver may be signed by the attorney or other authorized representative 
of a party. Section 613.340 (authority of attorney or other 
representative of party). The presiding officer need not accept a 
waiver; the waiver is effective only if accepted by the presiding 
officer. 

Staff Note. Professor Ogden suggests further lillits on waiver of 
disqualification along the lines suggested by Code of Civil Procedure 
Section 170.3(b)(2)-(3), which provide: 

(2) There shall be no waiver of disqualification where the 
basis therefor is either of the following: 

(A) The judge has a personal bias or prejudice concerning a 
party. 

(8) The judge served as an attorney in the matter in 
controversy, or the judge has been a material witness concerning 
it. 

(3) The judge shall not seell: to induce a waiver and shall 
avoid any effort to discover which lawyers or parties favored or 
opposed a waiver of disqualification. 

§ 643.230. Procedure for disqualification of presiding 

officer 1/24/92 

643.230. (a) A party may request disqualification of the 

presiding officer by filing an affidavit within 10 days after receipt 

of notice of the presiding officer's identity or within 10 days after 

discovering facts establishing grounds for disqualification, whichever 

is later. The affidavit shall state with particularity the grounds of 

the request for disqualification of the presiding officer. 

(b) The presiding officer whose disqualification is requested 

shall determine whether to grant the request. If the presiding officer 

is more than one person, the peraon whose disqualification is requested 

shall not participate in the determination. The agency may by 

regulation provide for determination of a disqualification request by a 

person other than the presiding officer whose disqualification is 

requested. 

(c) The determination of the disqualification request shall state 

facts and reasons for the determination. Unlesa by regulation the 

agency provides for administrative review at an earlier time, the 
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determination is subject to administrative and judicial review at the 

same time, in the same manner, and to the same extent as other 

determinations of the presiding officer in the proceeding. 

CO!!IIle1lt. Section 643.230 supersedes former Section 115l2(c). It 
is drawn from 1981 Model State APA § 4-202(c)-(d). This provision also 
applies to the reviewing authority. Section 649.230 (review 
procedure). See also Section 613.230 (extension of time). 

Staff Note. Professor Ogden objects to the prons~on of 
subdivision (b) allowing the challenged presiding officer to decide the 
challenge. "I believe that disqualification motions should be decided 
by another judge. see CCP 170.3(c)(5). and this function could be 
centralized at OM." 

We note that the existing administrative procedure act. as well as 
the Model Act. provide for disqualification deteraination by the 
challenged person. We have not heard of proble .. with this procedure. 
and adainistrative and judicial review are available as correctives. 
There is a concern of enabling parties to delay adainistrative 
proceedings by routinely filing disqualification motions and having the 
motions referred elsewhere for resolution. 

Article 3. Separation of Functions 

§ 643.310. Adoption of stricter limitations 9/11/92 

643.310. Nothing in this article limits the authority of an 

agency by regulation to adopt limitations in addition to or greater 

than the limitations in this article. Notwithstanding Section 641.130, 

the authority of an agency to adopt limitations in addition to or 

greater than the limitations in this article extends to a regulation 

appUcable in an adjudicative proceeding required by statute to be 

conducted by an administrative law judge employed by the Office of 

Administrative Hearings. 

Comment. Section 643.310 allows an agency to expand but not to 
diminish separation of functions requirements. It should be noted that 
an agency whose hearings are required to be conducted by an 
administrative law judge employed by the Office of Administrative 
Hearings is included among the agencies that may adopt stricter 
limitations by regulation despite the general rule of Section 641.130 
(modification or inapplicability of statute by regulation). 
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§ 643.320. Wben separation required 9/30/92 

643.320. (a) Except to the extent provided in Section 643.330: 

(1) A person who has served as investigator, prosecutor, or 

advocate in an adjudicative proceeding or in its pre-adjudicative stage 

may not serve as presiding officer or assist or advise the presiding 

officer in the same proceeding. 

(2) A person who is subject to the authority, direction, or 

discretion of a person who has served as investigator, prosecutor, or 

advocate in an adjudicative proceeding or in its pre-adjudicative stage 

may not serve as presiding officer in the same proceeding. 

(b) This section does not apply to issuance, denial, revocation, 

or suspension of a driver'S license pursuant to Division 6 (commencing 

with Section 12500) of the Vehicle Code. 

CO!!llle!lt. Section 643.320 is drawn from 1981 Model State APA § 
4-2l4(a)-(b). This provision also applies to the reviewing authority. 
Section 649.230 (review procedure). 

In subdivision (a), the term "a person who has served" in any of 
the capacities mentioned is intended to mean a person who haa 
personally carried out the function, and not one who has merely 
supervised or been organizationally connected with a person who has 
personally carried out the function. The aeparation of functions 
requirements are intended to apply to substantial involvement in a case 
by a person, and not merely marginal or trivial participation. The 
sort of participation intended to be disqualifying is meaningful 
participation that is likely to affect an individual with a commitment 
to a particular result in the csse. For this reason also, a staff 
member who plays a meaningful but neutral role without becoming an 
adversary would not be barred by the limitations of subdivision (a). 

The separation of functions requirements of subdivision (a) are 
not limited to agency personnel, but include participants in the 
proceeding not employed by the agency. A deputy attorney general who 
prosecuted the case at the administrative trial level, for example, 
would be precluded from advising the reviewing authority at the 
administrative review level, except with respect to settlement 
matters. Section 643.330 (b)(4). 

While subdivision (a) precludes an adversary from assisting or 
advising a presiding officer, it does not preclude a presiding officer 
from assisting or advising an adversary. Thus it would not prohibit an 
agency head from communicating to an adversary that a particular case 
should be settled or dismissed. 

Subdivision (a)(2), unlike 1981 Model State APA § 4-2l4(b), does 
not preclude a subordinate of an adversary from assisting or advising 
the presiding officer. However, by regulation an agency may adopt a 
more stringent separation of functions requirement. Section 643.310. 

Subdivision (b) recognizes the personnel problem faced by the 
Department of Motor Vehicles due to the large volume of drivers' 
licensing cases. Although subdivision (b) makes separation of powers 
requirements inapplicable in drivers' licensing cases, the separation 
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of functions requirements 
Motor Vehicle hearings, 
hearings. 

remain applicable in other Department of 
including schoolbus operation certificate 

Staff Note. See Note to Section 641.110. 

§ 643.330. When separation not required 3/12/92 

643.330. (a) Unless a party demonstrates other statutory grounds 

for disqualification: 

(1) A person who has participated in a determination of probable 

cause or other equivalent preliminary determination in an adjudicative 

proceeding may serve as presiding officer or assist or advise the 

presiding officer in the same proceeding. 

(2) A person may serve as presiding officer at successive stages 

of the same adjudicative proceeding. 

(3) A person who has served as investigator, prosecutor, or 

advocate in an adjudicative proceeding may advise the presiding officer 

concerning a settlement proposal advocated by the person in the same 

proceeding. 

(4) A person who has served as investigator or advocate in an 

adjudicative proceeding may serve as a supervisor of the presiding 

officer or assist or advise the presiding officer in the same 

proceeding if the proceeding is nonprosecutorial in character and the 

service, assistance, or advice occurs more than one year after the time 

the person served as investigator or advocate. 

(5) A person who has served as investigator or advocate in an 

adjudicative proceeding may give advice to the presiding officer 

concerning a technical issue involved in the same proceeding if the 

proceeding is nonprosecutorial in character and the advice concerning 

the technical issue is necessary for, and is not otherwise reasonably 

available to, the presiding officer, provided the content of the advice 

is disclosed on the record and all parties have an opportunity to 

comment on the advice. 

(b) Nothing in this section authorizes a communication between the 

presiding officer and another person to the extent the communication is 

otherwise prohibited by Section 648.520. 
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COIII!ent. Section 643.330 ia drawn from 1981 Model State APA § 
4-214(c)-(d). This provision also applies to the reviewing authority. 
Section 649.230 (review procedure). 

Subdivisions (a)(l) and (2), dealing with the extent to which a 
person may serve as presiding officer at different stages of the s&lle 
proceeding, should be distinguished froa Section 648.520, which 
prohibits certain ex parte communications. The policy issues in 
Section 648.520, regarding ex parte communication between two persons, 
differ from the policy issues in subdivisions (a)(l) and (2) regarding 
the participation by one individual in two stages of the s .. e 
proceeding. There may be other grounds for disqualification, however, 
in the event of improper ex parte communications. Subdivision (b); 
Section 648.550. See also Section 643.210 (grounds for 
disqualification of presiding officer). 

Subdivision (a)(3), permitting an investigator, prosecutor, or 
advocate to advise the presiding officer regarding a settlement 
proposal, is limited to advice in support of the proposed settlement; 
the insider may not use the opportunity to argue against a previously 
agreed-to settlement. Cf. Alhambra City and High School Districts 
(1986) PERB Decision No. 560 [10 PERC '17046]. Insider access is 
permitted here in support of public policy favoring settlement, and 
because of the consonance of interest of the parties in this situation. 

Subdivisions (a)(4) and (5) apply to nonprosecutorial types of 
a~inistrative adjudications, such as individualized ratemsking and 
power plant siting decisions. The subdivisions recognize that the 
length and cOllPlexity of many cases of this type may as a practical 
matter make it impossible for an agency to adhere to the separation of 
functions requirements, given limited staffing and personnel. 
Subdivision (a)(4) excuses compliance with the separation of functions 
requirements in such a case if more than one year has elapsed between 
the contrary functions. Subdivision (a)(5) recognizes such an 
adjudication may require advice from a person with special technical 
knowledge whose advice would not otherwise be available to the 
presiding officer under standard separation of functions doctrine. 

Staff Hote. There w&s co_nt both ways on this section at the 
State Bar "CoSltic APA" presentation. Private practitioners felt that 
the exceptions to separation were too broad, allowing the trier of fact 
to be e&sHy prejudiced. They were also concerned that agency 
personnel would have aCCeS8 to the presiding officer in connection with 
settlelllellt proposals, but not the respondent. Agency representatives 
complained that the exceptions were too restrictive, particularly in 
agencies with 8lII4ll staffs; the provisions would preclude the agency 
head from receiving legal advice from the agency's own staff. 

One thought expressed at the meeting w&S that a distinction might 
be drawn between separation of functions in an agency that is both the 
prosecutor and decision-maker, and in an agency that is simply 
adjudicating a dispute between another agency and a respondent. 
Presumably the separation of functions principles could be looser where 
the decision maker is a neutral party. 
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§ 643.340. Staff assistance for presiding officer 9/11/92 

643.340. A presiding officer may receive assistance from a staff 

assistant if the assistant does not (1) receive ex parte communications 

of a type that the presiding officer would be prohibited from receiving 

or (2) furnish, augment, diminish, or modify the evidence in the record. 

Comment. Section 643.340 is drawn from 1981 Model State APA § 
4-2l3(b). This provision also applies to the reviewing authority. 
Section 649.230 (review procedure). 

Staff Note. This section will be relocated to ex parte 
communications in the next draft. 

CHAPTER 4. INTERVENTION 

Staff Note. At the State Bar "Cosmic APA" presentation there was 
not much support for allowing intervention, either in licensing cases 
or in benefit cases. There appeared to be a concert of opinion on this 
matter from both the agency perspective and the private practitioner 
perspective, that outsiders (including cOlllplainants) ought not to be 
intruding in the proceeding. 

§ 644.110. Intervention 4/23/92 

644.110. The presiding officer shall grant a motion for 

intervention if all of the following conditions are satisfied: 

(a) The motion is submitted in writing to the presiding officer, 

with copies served on all parties named in the notice of the hearing. 

(b) The motion is made as early as practicable in advance of the 

hearing. If there is a prehearing conference, the motion shall be made 

in advance of the prehearing conference and shall be resolved at the 

prehearing conference. 

(c) The motion states facts demonstrating that the applicant's 

legal rights, duties, privileges, or immunities may be substantially 

affected by the proceeding or that the applicant qualifies as an 

intervenor under a statute or regulation. 

(d) The presiding officer determines that the interests of justice 

and the orderly and prompt conduct of the proceedings will not be 

impaired by allowing the intervention. 

Comment. Section 644.110 is drawn from 1981 Model State APA § 
4-209(a). It provides that the presiding officer must grant the motion 
to intervene if a party satisfies the standards of the section. 
Subdivision (c) confers standing on an applicant to intervene on 
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demonstrating that the applicant's "legal rights, duties, privileges, 
or immunities may be substantially affected by the proceeding". 
However, subdivision (d) imposes the further limitation that the 
presiding officer may grant the motion for intervention only on 
determining that "the interests of justice and the orderly and prompt 
conduct of the proceedings will not be impaired by allowing the 
intervention." The presiding officer is thus required to weigh the 
impact of the proceedings on the legal rights, etc. of the applicant 
for intervention (subdivision (c» against the interests of justice and 
the need for orderly and prompt proceedings (subdivision (d». 

§ 644.120. Conditions on intervention 3/12/92 

644.120. If an applicant qualifies for intervention, the 

presiding officer may impose conditions on the intervenor's 

participation in the proceedings, either at the time that intervention 

is granted or at any subsequent time. 

following: 

Conditions may include the 

(a) Limiting the intervenor's participation to designated issues 

in which the intervenor has a particular interest demonstrated by the 

motion. 

(b) Limiting or excluding the use of discovery, cross-examination, 

and other procedures involving the intervenor so as to promote the 

orderly and prompt conduct of the proceeding. 

(c) Requiring two or more intervenors to combine their 

presentations of evidence and argument, cross-examination, discovery, 

and other participation in the proceeding. 

(d) Limiting or excluding the intervenor's participation in 

settlement negotiations. 

Comment. Section 644.120 is drawn from 1981 Model State APA § 
4-209(c). This section, authorizing the presiding officer to impose 
conditions on the intervenor's participation in the proceedings, is 
intended to permit the presiding officer to facilitate reasonable 
involvement of intervenors without subjecting the proceedings to 
unreasonably burdensome or repetitious presentations. 

§ 644.130. Order granting, denying, or modifying 

intervention 3/12/92 

644.130. (a) As early as practicable in advance of the hearing 

the presiding officer shall issue an order granting or denying each 

motion for intervention, specifying any conditions, and briefly stating 

the reasons for the order. 
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(b) The presiding officer may modify the order at any time, 

stating the reasons for the modification. 

(c) The presiding officer shall promptly give notice of an order 

granting, denying, or modifying intervention to the applicant for 

intervention and to all parties. 

Comment. Section 644.130 is drawn from 1981 Model State APA § 
4-209(d). By requiring advance notice of the presiding officer's order 
granting, denying, or modifying intervention, this section is intended 
to give the parties and the applicants for intervention an opportunity 
to prepare for the adjudicative proceeding. If the order was 
unfavorable, the applicant may not seek judicial review on an expedited 
basis before the hearing commences or otherwise. Section 644.140 
(intervention determination nonreviewable). See also Section 613.230 
(extension of time). 

§ 644.140. Intervention determination nonreviewable 2124/92 

644.140. Whether the interests of justice and the orderly and 

prompt conduct of the proceedings will be impaired by allowing 

intervention is a determination to be made under this chapter by the 

presiding officer in the presiding officer's sole discretion based on 

the knowledge and judgment of the presiding officer at that time, and 

the presiding officer's determination is not subject to administrative 

or judicial review. 

Comment. Section 644.140 is new. 

§ 644.150. Participation short of intervention 

644.150. Nothing in this 

adopting a regulation that permits 

chapter precludes 

participation by a 

5/21/92 

an agency from 

person short of 

intervention as a party, subject to Article 5 (commencing with Section 

648.510) of Chapter 8 (ex parte communications). 

Comment. Section 644.150 recognizes that there are ways whereby 
an interested person can have an impact on an ongoing adjudication 
without assuming the substantial litigation costs of becoming a party 
and without unnecessarily complicating the proceeding through the 
addition of more parties. Agency regulations may provide, for example, 
for filing of amicus briefs, testifying as a witness, or contributing 
to the fees of a party. 
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CHAPTER 5. DISCOVERY 

Article 1. General provisions 

§ 645.110. Application of chapter 4/23/92 

645.110. (a) Subject to subdivision (b), the provisions of this 

chapter provide the exclusive right to and method of discovery in a 

proceeding governed by this part. 

(b) By regulation an agency may modify the provisions of this 

chapter or make the provisions of this chapter inapplicable. 

Comment. Subdivision (a) of Section 645.110 supersedes former 
Section 11507.5 and broadens it to apply to all adjudicative 
proceedings covered by this part. Under subdivision (a), the civil 
discovery provisions of the Code of Civil Procedure are inapplicable to 
this part except to the extent a provision of this part incorporates 
them. 

Subdivision (b) does not apply to hearings required to be 
conducted by an administrative law judge employed by the Office of 
Administrative Hearings, or where there is a specifically applicable 
statute that governs the matter such as in the case of workers' 
compensation or Insurance Commission ratemaking. Section 641.130 
(modification or inapplicability of statute by regulation). 
Regulations adopted by an agency under authority of subdivision (b) 
could provide for additional discovery or could limit discovery or 
eliminate the right of discovery completely. 

Staff Note. At the State Bar "Cosmic APA" presentation it was 
suggested that interrogatories Jlli.ght be an appropriate means of 
discovery in administrative proceedings. if proper limitations were 
imposed to prevent abuse. Some agencies do allow interrogatory 
practice in proceedings before the agency. 

The COllllllission decided against providing for interrogatories 
because of the history of abuse in civil actions. Its costs in time 
and expense outweigh its benefits in the context of administrative 
proceedings which are intended to be relatively simple and expeditious. 

§ 645.120. Discovery of evidence of sexual conduct 2124/92 

645.120. (a) This section is intended only to limit the scope of 

discovery. It is not intended to affect the methods of discovery 

allowed under this chapter. 

(b) In any proceeding under subdivision (i) or (j) of Section 

12940, or Section 19572 or 19702, alleging conduct that constitutes 

sexual harassment, sexual assault, or sexual battery, evidence of 

specific instances of a complainant's sexual conduct with individuals 

-58-

-------------------------.. -.------



--------------------- Draft of 1017/92 __ _ 

other than the alleged perpetrator is not discoverable unless it is to 

be offered at a hearing to attack the credibility of the complainant as 

provided for under Section 648.470 (evidence of sexual conduct). 

Comment. Section 645.120 supersedes subdivision (g) of former 
Section 11507.6. 

§ 645.130. Depositions 4/23192 

645.130. (a) A party may, by petition as provided in this 

section, request an order that the testimony of a material witness 

residing within or without the state be taken by deposition in the 

manner prescribed by law for depositions in civil actions. 

(b) The petition shall be verified, shall request an order that 

the witness appear and testify before an officer named in the petition 

for that purpose, and shall state all of the following: 

(1) The nature of the pending proceeding. 

(2) The name and address of the witness Whose testimony is 

requested. 

(3) A showing of the materiality of the testimony of the witness. 

(4) A showing that the witness will be unable or can not be 

compelled to attend the hearing. 

(c) The applicant shall serve notice of hearing and a copy of the 

petition on the other parties to the proceeding at least 10 days before 

the hearing. 

(d) If the witness resides within the state, the petition shall be 

made to, and an order may be issued by, the presiding officer or, if a 

presiding officer has not been appointed, the agency. If the witness 

resides without the state, the petition shall be made to, and an order 

may be issued by, the agency, which shall obtain an order of the 

Superior Court to that effect either in the county where the proceeding 

is conducted or the County of Sacramento. 

Comment. Section 645.130 aupersedes former Section 11511. The 
section authorizes the presiding officer, if one has been appointed, to 
order a deposition where the witness resides within the state. The 
section also requires notice to the other parties of the hearing on the 
petition. See also Section 613.230 (extension of time). 
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Article 2. Discovery 

§ 645.210. Time and manner of discovery 9/11/92 

645.210. (a) After commencement of a proceeding, a party, on 

written request to another party, before the hearing and within 30 days 

after service on the party of the initial pleading or within 15 days 

after service on the party of an additional or supplemental initial 

pleading, is entitled to discovery to the extent provided in this 

article. 

(b) Notwithstanding a party's compliance with a request for 

discovery under this article, the party has a continuing duty to 

disclose and make available to the requesting party any supplemental 

matter within the scope of the request for discovery immediately on 

obtaining knowledge, possession, custody, or control of the matter. 

Comment. Subdivision (a) of Section 645.210 supersedes the 
introductory portion of the first paragraph of former Section 11507.6. 
Subdivision (b) is new. For the times within a party must respond to a 
discovery request, see Article 3 (commencing with Section 645.310 
(compelling discovery). 

§ 645.220. Discoyery of witness list 2/24/92 

645.220. A party requesting discovery under this article is 

entitled to obtain the names and addresses of witnesses to the extent 

known to the other party, including, but not limited to, those intended 

to be called to testify at the hearing. 

Comment. Section 645.220 supersedes clause (1) of the first 
paragraph of former Section 11507.6. For the times within a party must 
respond to a discovery request, see Article 3 (commencing with Section 
645.310 (compelling discovery). 

§ 645.230. Discovery of statements. writings. and reports 2/24/92 

645.230. (a) As used in this section, "statement" includes all of 

the following: 

(1) A written statement by a person signed or otherwise 

authenticated by the person. 

(2) A stenographic, mechanical, electrical, or other recording or 

transcript of an oral statement by a person. 

(3) A written report or summary of an oral statement by a person. 
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(b) A party requesting discovery under this article is entitled to 

inspect and make a copy of any of the following in the possession or 

custody or under the control of another party: 

(1) A atatement of a witness then proposed to be called by the 

party or of any other person, including a party or the complainant, 

having personal knowledge of the acts, omissions, or events that are 

the basis for the proceeding. 

(2) All writings, including, but not limited to, reports of 

mental, physical, and blood examinations, and things that the party 

then proposes to offer in evidence. 

(3) Any other writing or thing that is relevant and that would be 

admissible in evidence. 

(4) An investigative report made by or on behalf of the party 

pertaining to the subject matter of the proceeding, to the extent that 

the report (1) contains the names and addreases of witnesses or of 

persons having personal knowledge of the acts, omissions, or events 

that are the basis for the proceeding, or (ii) reflects matters 

perceived by the investigator in the course of the investigation, or 

(iii) contains or includes by attachment any atatement or writing or 

summary of a statement or writing described in this section. 

(c) Nothing in this section authorizes the inspection or copying 

of any writing or thing that is privileged from disclosure by law or 

otherwise made confidential or protected as an attorney's work product. 

Comment. Section 645.230 supersedes clause (2) of the first 
paragraph, subdivisions (a)-(f), and the second and third paragraphs of 
former Section 11507.6. See also Section 610.350 ("initial pleading" 
defined) • 

Subdivision (b)(l) generalizes specific provisions of former law 
that allowed discovery of both (1) a statement of a person, other than 
the respondent, named in the initial pleading, When it is alleged that 
the act or omission of the respondent as to the person is the basis for 
the adjudicative proceeding, (2) a statement pertaining to the subject 
matter of the proceeding made by a party to another party or person. 
This generalization is for drafting convenience and is not intended to 
repeal any authority for discovery that existed under former law; that 
authority is continued in the new provision. 

Although subdivision (b)(3) permits discovery of anything that is 
relevant and admiSSible, it should be noted that Section 648.420 
provides the presiding officer discretion to exclude evidence. 

For the times within a party must respond to a discovery request, 
see Article 3 (commencing with Section 645.310 (compelling discovery). 
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Article 3. Compelling Discovery 

§ 645.310. Time for response to discovery request 10/7/92 

645.310. A party shall respond to a request for discovery within 

20 days after service of the request. 

Comment. Section 645.310 is new. If the request is served by 
mail or other means, the party has 25 days after the date of sending in 
which to respond. Section 613.230 (extension of time). 

§ 645,320. Motion to compel discovery 1017/92 

645.320. (a) If a party fails to respond to a request for 

discovery within the time provided in Section 645.310, the party making 

the request may make a motion to the presiding officer to compel 

discovery • 

(b) A motion to compel discovery shall be made and notice of 

motion served on the party within 10 days after expiration of the time 

provided in Section 645.310, or if the party evidences refusal to 

respond before expiration of the time provided in Section 645.310, 

within 10 days after the evidence of refusal. 

(c) The motion shall state facts showing the party's failure or 

refusal to comply with the request for discovery, a description of the 

matter sought to be discovered, the reason the matter is discoverable 

under this chapter, that a reasonable and good faith attempt at an 

informal resolution of the issue has been made, and the ground of the 

party's refusal so far as known to party making the request. 

Comment. Section 645.320 supersedes subdivision (a) and a portion 
of subdivision (b) of former Section 11507.7. Under this article 
proceedings to compel discovery are before the presiding officer rather 
than the superior court. 

Staff Note. We have added a requirement to subdivision (c) that 
the motion state facts showing a reasonable and good faith attempt at 
informal resolution. This requirement is drawn from Code of Civil 
Procedure Section 2024: and is suggested by Professor Ogden. However, 
given the short fuse on the motion to compel discovery, it may be 
impractical to make much of an effort at informal resolution. 

§ 645.330. Lodging matters with presiding officer 5/1/92 

645.330. Where the matter sought to be discovered is under the 

custody or control of the opposing party and the opposing party asserts 

that the matter is not discoverable or is privileged against disclosure 
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under this chapter, the presiding officer may order lodged with it 

matters provided in, and examine the matters in accordance with the 

provisions of, subdivision (b) of Section 915 of the Evidence Code. 

Comment. Section 645.330 supersedes subdivision (e) of former 
Section 11507.7. Under this article proceedings to compel discovery 
are before the presiding officer rather than the superior court. 

§ 645.340. Hearing 10/7/92 

645.340. (a) The presiding officer shall decide the case on the 

matters examined by the presiding officer in camera, the papers filed 

by the parties, and oral argument and additional evidence that the 

presiding officer allows. 

(b) The presiding officer shall consider the necessity and reasons 

for the discovery, the diligence or lack of diligence of the party 

requesting discovery, whether the granting of the motion will delay the 

commencement of the hearing on the date set, and the possible prejudice 

to any party. 

COmment. Section 645.340 supersedes a portion of subdivision (b) 
and subdivision (f) of former Section 11507.7. Under this article 
proceedings to compel discovery are before the presiding officer rather 
than the superior court. 

§ 645.350. Order compelling discovery 10/7/92 

645.350. (a) Unless otherwise stipulated by the parties, the 

presiding officer shall no later than 15 days after the motion make its 

order denying or granting the motion. The presiding officer may on its 

own motion for good cause extend the time an additional 15 days. 

(b) The order of the presiding officer shall be in writing setting 

forth the matters the party requesting discovery is entitled to 

discover under this chapter. 

(c) The presiding officer shall serve the order on the parties. 

Where the order grants the motion in whole or in part, the order does 

not become effective until 10 days after the date the order is served 

on the party. Where the order denies relief to the party requesting 

discovery, the order is effective on the date it is served on the party. 

Comment. Section 645.350 supersedes subdivision (g) of former 
Section 11507.7. Under this article proceedings to compel discovery 
are before the presiding officer rather than the superior court. 
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§ 645.360. Review of presiding officer's order 10/7/92 

645.360. (a) The order of the presiding officer is subject to 

judicial review by petition for writ of mandate. 

(b) A party aggrieved by the presiding officer's order may within 

10 days after service of the order petition for a writ of mandate in 

the superior court for the county in which the hearing will be held. 

(c) Where judicial review is sought from an order granting 

discovery, the order of the presiding officer and the adjudicative 

proceeding shall be stayed on the filing of the petition for writ of 

mandate, provided, however, the superior court may dissolve or modify 

the stay thereafter if it is in the public interest to do so. Where 

judicial review is sought from a denisl of discovery, neither the 

presiding officer's order nor the administrative proceeding shall be 

stayed by the superior court except on a clear showing of probable 

error. 

Comment. Section 645.360 supersedes subdivision (h) of former 
Section 11507.7. 

Staff Note. The time. manner. and possibility of a stay for 
judicial review is preserved here pending the Commission's 
consideration of general provisions relating to interim judicial review. 

Article 4. SubpOenaS 

§ 645.410, Subpoena authority 7/9/92 

645,410. Subpoenas and subpoenas duces tecum may be issued under 

this article for attendance at the hearing and for production of 

documents at any reasonable time and place or at the hearing. 

Comment. Section 645.410 supersedes a portion of former Section 
11510. This article gives all adjudicating agencies, and attorneys for 
parties, subpoena power. See Section 645.420 (issuance of subpoena). 
The Coastal Commission previously lacked statutory subpoena power. 
This section also broadens former law to allow a subpoena duces tecum 
to provide documents at any reasonable time and place rather than only 
at the hearing. 

This article incorporates privacy protections from civil 
practice. Section 645.420(a). 

An agency, other than an agency whose hearings are required to be 
conducted by Office of Administrative Hearings personnel, may modify 
the subpoena provisions or make the subpoena provisions inapplicable by 
regulation. Section 645.110. Regulations might provide, for example, 
that a subpoena will not issue unless the party seeking it first 
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establishes the relevance of the evidence sought; or the regulation 
could provide different standards for subpoenas compelling the 
attendance of witnesses and subpoenas duces tecum. 

§ 645.420. Issuance of subpoena 719/92 

645.420. (a) Subpoenas and subpoenas duces tecum may be issued by 

the agency, presiding officer, or attorney of record for a party, in 

accordance with Sections 1985 to 1985.4, inclusive, of the Code of 

Civil Procedure. 

(b) The process extends to all parts of the state and shall be 

served in accordance with Sections 1987 and 1988 of the Code of Civil 

Procedure. 

(c) No witness is obliged to attend unless the witness is a 

resident of the state at the time of service. 

Comment. Section 645.420 restates a portion of former Section 
11510, and expands it to include issuance by an attorney and to 
incorporate civil practice privacy protections. See Code Civ. Proc. §§ 
1985-1985.4. For enforcement of a subpoena, see Section 645.440. See 
also Section 613.230 (extension of time). 

§ 645.430. Motion to quash 1017/92 

645.430. (a) Any objection to the terms of a subpoena or a 

subpoena duces tecum, including a motion to quash, shall be made in the 

manner and be determined in accordance with the standards provided in 

Section 1987.1 of the Code of Civil Procedure. 

(b) The objection shall be resolved by the presiding officer. 

(c) A subpoena or a subpoena duces tecum issued by the agency on 

its own motion may be quashed by the agency. 

Comment. Section 645.430 addresses matters not previously covered 
by statute but covered by regulation in some agencies. See, e.g., 20 
Cal. Code Regs. § 61 (Public Utilities Commission). 

Staff Nots. We have revised this section along lines suggested by 
Professor Ogden. 

§ 645.440. Witness fees 6/1/92 

645.440. A witness appearing pursuant to a subpoena or a subpoena 

duces tecum, other than a party, shall receive for the appearance the 

following mileage and fees, to be paid by the party on whose motion the 

witness is subpoenaed: 
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(a) The same mileage allowed by law to a witness in a civil case. 

(b) The same fees allowed by law to a witness in a civil case. 

This subdivision does not apply to an officer or employee of the state 

or a political subdivision of the state. 

Comment. Section 645.440 restates a portion of former Section 
11510. Its coverage is extended to a subpoena duces tecum as well as a 
subpoena, and is conformed to the mileage and fees applicable in civil 
cases. See Sections 68093-68098 (mileage and fees in civil cases). 

Article 5. Sanctions 

§ 645.510. Author! ty of presiding officer 719/92 

645.510. If the presiding officer finds that a person or the 

person's attorney or other authorized representative, without 

substantial justification, failed or refused to comply with a 

deposition order, discovery request, subpoena, or other order of the 

presiding officer under this chapter, or, without substantial 

justification, filed a motion to compel discovery under this chapter, 

the presiding officer may order appropriate relief, including but not 

limited to the sanctions provided in Section 2023 of the Code of Civil 

Procedure, subject to Section 645.520 (certification to court). 

Comment. Section 645.360 supersedes subdivision (1) of former 
Section 11507.7. See slso Section 613.340 (authority of attorney or 
other representative of psrty). 

The sanctions provided in Code of Civil Procedure Section 2023 
include a monetary sanction, an issue sanction, an evidence sanction, a 
terminating sanction, snd a contempt sanction. These sanctions are 
subject to Section 645.520, which requires certification of monetary 
snd contempt aanctions to the superior court. See also Section 648.620 
(contempt) • 

Staff Note. Professor Ogden would expand the grounds for 
sanctions following the example of Code of Civil Procedure Section 
2023(a), which includes: 

(1) Persisting in an attempt to obtain information outside 
the scope of discovery. 

(2) Using discovery in a manner that does not comply with 
specified procedures. 

(3) Employing discovery to 
embarrassment, oppression, or undue 

('iI) Failing to respond or to 
of discovery. 

cause unwarranted annoyance, 
burden and expense. 
subllit to an authorized _thod 

(5) Making unmeritorious objection. 
(6) Making evasive response. 
(7) Disobeying order to provide discovery. 
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(8) Making or opposing unsuccessfully a motion to compel or 
limit discovery. 

(9) Failing to confer with opposing party in reasonable and 
good faith attempt at informal resolution of discovery dispute. 

§ 645.520. Certification to court 7/9/92 

645.520. (a) If the presiding officer determines that a monetary 

sanction or contempt sanction is appropriate under Section 645.510, the 

presiding officer shall certify that fact to the superior court in 

either of the following counties: 

(1) The county where the person against whom the sanction is 

sought resides or is located. 

(2) The county where the proceeding is or will be conducted or, if 

the county where the proceeding will be conducted has not been 

determined, the County of Sacramento. 

(b) Certification of the facts to the superior court under 

subdivision (a) shall be treated in the same manner as a requeat for 

sanctions under Section 2023 of the Code of Civil Procedure, and the 

court shall proceed in the manner and with the notice and opportunity 

for hearing provided in that section. If the court determines that the 

monetary or contempt sanction is appropriate under Section 645.510, the 

court shall impose that sanction. 

Comment. Section 645.525 supersedes a portion of former Section 
11525. 

CHAPTER 7. PREHEARING AND SETTLEMENT CONFERENCES 

Article 1. Prehearing Conference 

§ 646.110. Modification or inaPplicability by regulation 4/23/92 

646.110. By regulation an agency may modify the provisions of 

this article or make the provisions of this article inapplicable. 

Comment. Section 646.110 does not apply to hearings required to 
be conducted by an administrative law judge employed by the Office of 
Administrative Hearings. Section 641.130 (modification or 
inapplicability of statute by regulation). In other hearings, by 
regulation an agency may dispense with or change the provisions of this 
article relating to prehearing conferences. 
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§ 646.120. Conduct of prehearing conference 4/23/92 

646.120. (a) On motion of a party or by order of the presiding 

officer, the presiding officer may conduct a prehearing conference. 

(b) The presiding officer shall set the time and place for the 

prehearing conference, and the agency shall give reasonable written 

notice to all parties. 

(c) The presiding officer may conduct all or part of the 

prehearing conference by telephone, television, or other electronic 

means if each participant in the conference has an opportunity to 

participate in and to hear the entire proceeding while it is taking 

place. 

(d) At the prehearing conference the proceeding, without further 

notice, may be converted into a conference adjudicative hearing for 

disposition of the matter as provided in this part. The notice of the 

prehearing conference shall so inform the parties. 

(e) A party who fails to attend or participate in a conference may 

be held in default under this part. The notice of the prehearing 

conference shall so inform the parties. 

Comment. Subdivisions (a) and (b) of Section 646.120 supersede 
former Section 115l1.5(a). See also Section 613.230 (extension of 
time). 

Subdivision (c) is a procedural innovation drawn from 1981 Model 
State APA § 4-205(a) that allows the presiding officer to conduct all 
or part of the prehearing conference by telephone, television, or other 
electronic means, such as a conference telephone call. While 
subdivision (c) permits the conduct of proceedings by telephone, 
television, or other electronic means, the presiding officer may of 
course conduct the proceedings in the physical presence of all 
participants. 

Subdivision 
Subdivision 

4-204(3)(viii). 

(d) is drawn from 1981 Model State APA § 4-204(3)(vii). 
(e) is drawn from 1981 Model State APA § 

For default procedures, see Section 648.130. 

§ 646.130. Sub1ect of prehearing conference 4/23/92 

646.130. A prehearing conference may deal with one or more of the 

following matters: 

(a) Exploration of settlement possibilities. 

(b) Preparation of stipulations. 

(c) Clarification of issues. 

(d) Rulings on identity and limitation of the number of witnesses. 

(e) Objections to proffers of evidence. 
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(f) Order of presentation of evidence and cross-examination. 

(g) Rulings regarding issuance of subpoenas and protective orders. 

(h) Schedules for the submission of written briefs and schedules 

for the commencement and conduct of the hearing. 

(i) Exchange of witness lists and of exhibits or documents to be 

offered in evidence at the hearing. 

(j) Motions for intervention. 

(k) Any other matters that promote the orderly and prompt conduct 

of the hearing. 

Comment. Section 646.130 supersedes former Section l15ll.5(b). 
Subdivision (i) is new. If a party has not availed itself of 

discovery within the time periods provided by Chapter 5 (commencing 
with Section 645.110), it should not be permitted to use the prehearing 
conference as a substitute for statutory discovery. The prehearing 
conference is limited to an exchange of information concerning evidence 
to be offered at the hearing. 

Subdivision (j) implements Section 644.110 (intervention). 

§ 646.140. Prehearing order 2/24/92 

646.140. The presiding officer shall issue a prehearing order 

incorporating the matters determined at the prehesring conference. The 

presiding officer may direct one or more of the psrties to prepare the 

prehearing order. 

Comment. Section 646.140 supersedes former Section l15ll.5(c). 

Article 2. Settlement Conference 

§ 646.210. Settlement 7/9/92 

646.210. (a) The parties to an adjudicative proceeding may settle 

the matter on any terms the parties determine are appropriate. This 

subdivision applies: 

(1) After issuance of an initial pleading in an adjudicative 

proceeding to determine whether an occupational license should be 

revoked, suspended, limited, or conditioned. 

(2) Before or after issuance of an initial pleading in a case 

other than a case described in psragraph (I). 

(b) This section is subject to any necessary agency approval. An 

sgency head may delegate the power to approve a settlement. 
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COmment. Subdivision (a) of Section 646.210 codifies the rule in 
Rich Vision Centers, Inc. v. Bd. of Med. Exam., 144 Cal. App. 3d 110, 
192 Cal. Rptr. 455 (1983). It also makes clear that an agency can 
settle a case without filing an initial pleading, except in a licensing 
disciplinary case. This provision is subject to a specific statute to 
the contrary governing the matter. See, e.g., Labor Code § 5001 
(workers' compensation settlement must be approved by board or workers' 
compensation judge). 

§ 646,220. Mandatory settlement conference 7/9/92 

646.220. (a) The presiding officer may order the parties to 

attend and participate in a settlement conference. 

(b) If the adjudicative proceeding is required by statute to be 

conducted by an administrative law judge employed by the Office of 

Administrative Hearings, the presiding officer at the settlement 

conference shall be different from the presiding officer at the 

hearing. If the adjudicative proceeding is not required by statute to 

be conducted by an administrative law judge employed by the Office of 

Administrative Hearings, the presiding officer at the settlement 

conference may, but need not, be different from the presiding officer 

at the hearing. 

(c) The presiding officer shall set the time and place for the 

settlement conference, and the agency shall give reasonable written 

notice to all parties. 

(d) The presiding officer may conduct all or part of the 

settlement conference by telephone, television, or other electronic 

means if each participant in the conference has an opporttmity to 

participate in and to hear the entire proceeding while it is taking 

place. 

(e) A party who fails to attend or participate in a settlement 

conference may be held in default tmder this part. The notice of the 

settlement conference shall so inform the parties. 

Comment. Under Section 646.220 a settlement conference may, but 
need not, be separate from the prehearing conference (at which 
exploration of settlement issues may occur); the conduct of the 
settlement conference parallels that of the prehearing conference. See 
Sections 646.120, 646.130 and Comments (prehearing conference). 

Attendance and participation in the settlement conference is 
mandatory. For default procedures, see Section 648.130. 
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An agency may, but is not required to, put in place a system of 
settlement judges, whereby a judge of comparable status to the 
presiding officer who will hear the case is assigned to help mediate a 
settlement. Separate settlement judges are required in settlement 
conferences before the Office of Administrative Hearings. 

See also Section 613.230 (extension of time). 

§ 646.230. Confidentiality of settlement communications 5/1/92 

646.230. Notwithstanding any other statute, settlement 

negotiations under this article are subject to the same protection for 

confidentiality of communications as is provided for communications in 

alternative dispute resolution by Section 647.240. 

Comment. Section 646.230 applies notwithstanding Sections 648.410 
(technical rules of evidence inapplicable) and 648.110 (provisions may 
be modified or made inapplicable by regulation). See Section 647.240 
and Comment (confidentiality of communications in alternative dispute 
resolution). 

CHAPTER 7. HEARING ALTERNATIVES 

Article 1. Conference Adjudicative Hearing 

Staff Note. At the State Bar "CoSlllic APA" presentation concern 
was expressed by private practitioners about the loss of due process 
protections in a conference hearing. 

§ 647.110. When conference hearing may be used 719/92 

647.110. A conference adjudicative hearing may be used in 

proceedings where: 

(a) There is no disputed issue of material fact. 

(b) There is a disputed issue of material fact, if the matter 

involves only: 

(1) A monetary amount of not more than $1,000. 

(2) A disciplinary sanction against a prisoner. 

(3) A disciplinary sanction against a student that does not 

involve expulsion from an academic institution or suspension for more 

than 10 days. 

(4) A disciplinary sanction against an employee thst does not 

involve discharge from employment, demotion, or suspension for more 

than 5 days. 
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(5) A disciplinary sanction against a licensee that does not 

involve revocation, suspension, annulment, withdrawal, or amendment of 

a license. 

(c) By regulation the agency has authorized use of a conference 

hearing if in the circumstances its use does not violate a statute or 

the federal or state constitution. 

Comment. Section 647.110 reverses 1981 Model State APA § 4-401. 
Subdivision (a) permits the conference hearing to be used, 

regardless of the type or amount at issue, if no disputed issue of 
material fact has appeared. An example might be a utility rate 
proceeding in which the utility company and the Public Utilities 
Commission have agreed on all material facts. If, however, consumers 
intervene and raise material fact disputes, the proceeding will be 
subject to conversion from the conference adjudicative hearing to the 
formal adjudicative hearing in accordance with Sections 614.110-614.150. 

Subdivision (b) permits the conference adjudicative hearing to be 
used, even if a disputed issue of material fact has appeared, if the 
amount or other stake involved is relatively minor, or if the matter 
involves a disciplinary sanction against a prisoner. The reference to 
a "licensee" in subdivision (b)(5) includes a certificate holder. 
Section 610.360 ("license" defined). 

Subdivision (c) imposes no limits on the authority of the agency 
to adopt the conference adjudicative hearing by regulation, other than 
statutory and constitutionsl due process limits. 

§ 647.120. Procedure for Conference adjudicative hearing 719/92 

647.120. (a) Except as provided in this article, the procedures 

of this part otherwise applicable to an adjudicative hearing apply to a 

conference adjudicative hearing. 

(b) The presiding officer ahall regulate the course of the 

proceeding and may limit witnesses, testimony, evidence, rebuttal, and 

argument, provided that the presiding officer shall permit the parties 

and may permit others to offer written or oral comments on the issues. 

Comment. Section 647.120 is drawn from 1981 Model State APA § 
4-402. The section indicates that the conference adjudicative hearing 
is a "peeled down" version of the formal adjudicative hearing. The 
conference adjudicative hearing need not have a prehearing conference, 
discovery, or testimony of anyone other than the parties. However, it 
is intended to permit agencies to allow public participation where 
appropriate. 
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§ 647.130. Cross examination 7/9192 

647.130. (a) Notwithstanding Section 647.110, a conference 

adjudicative hearing may not be used if in the circumstances it appears 

that cross-examination of witnesses will be necessary for proper 

determination of the matter. 

(b) If after a conference adjudicative hearing is commenced it 

appears that cross-examination of a witness will contribute 

substantially to proper determination of the matter, the conference 

adjudicative hearing shall be converted to a formal adjudicative 

hearing unless it appears to the presiding officer that any delay, 

burden, or complication due to the cross-examination will be minimal in 

the circumstances. 

Comment. Section 647.130 strictly limits availability of 
cross-examination in a conference adjudicative hearing. 

Staff Note. Professor Ogden prefers a more liberal version of 
this section that would. in essence. delete subdivision (a)--this would 
preserve needed flexibility without forcing litigants or agencies to 
choose either forlll8.1 proceedings with cross-exSlllination or conference 
proceedings without. 

§ 647.140. Proposed proof 5/1/92 

647.140. (a) If the presiding officer has reason to believe thst 

material facts are in dispute, the presiding officer may require a 

party to state the identity of the witnesses or other sources through 

which the party would propose to present proof if the proceeding were 

converted to a formal adjudicative hearing. If disclosure of a fact, 

allegation, or source is privileged or expreasly prohibited by a 

regulation, statute, or federal or state constitution, the presiding 

officer may require the party to indicate that confidential facts, 

allegations, or sources are involved, but not to disclose the 

confidential facts, allegations, or sources. 

(b) If a party has reason to believe thst essential facts must be 

obtained in order to permit an adequate presentation of the case, the 

party may inform the presiding officer regarding the general nature of 

the facts and the sources from which the party would propose to obtain 

the facts if the proceeding were converted to a formal adjudicative 

hearing. 
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Cogment. Section 647.140 is drawn from 1981 "'ode1 State APA § 
4-403. Yor conversion of proceedings, see Sections 614.110-614.150. 

Article 2. Alternative Dispute Resolution 

§ 647.210. Application of article 5/21/92 

647.210. (a) This article is subject to a statute that requires 

mediation or arbitration in an adjudicative proceeding. 

(b) By regulation an agency may make this article inapplicable. 

Notwithstanding Section 641.130, the authority of an agency to make 

this article inapplicable by regulation extends to a regulation 

applicable in an adjudicative proceeding required by statute to be 

conducted by an administrative law judge employed by the Office of 

Administrative Hearings. 

Comment. Subdivision (a) of Section 647.210 recognizes that some 
statutes require alternative diapute resolution techniques. See, e.g., 
[references to be supplied, particularly relating to labor relations 
disputes]. 

It should be noted that under subdivision (b) an agency whose 
hearings are required to be conducted by an administrative law judge 
employed by the Office of Administrative Hearings is included among the 
agencies that may make alternative dispute resolution techniques 
inapplicable by regulation despite the general rule of Section 641.130 
(modification or inapplicability of statute by regulation). 

§ 647.220. APR authorized 7/9/92 

647.220. Ca) An agency may, with the consent of all the parties, 

refer a dispute that is the subject of an adjudicative proceeding for 

resolution by any of the following means: 

Ca> Mediation by a neutral mediator. 

Cb) Binding arbitration by a neutral arbitrator. 

(c) Nonbinding arbitration by a neutral arbitrator. The 

arbitrator's decision in a nonbinding arbitration is final unless 

within 30 days after the arbitrator delivers the award to the agency 

head a party requests the agency for a de novo adjudicative 

proceeding. If the decision in the de novo proceeding is not more 

favorable to the party electing the de novo proceeding, the party shall 

pay the costs and fees specified in Section 1141.21 of the Code of 

Civil Procedure (judicial arbitration) insofar as applicable in the 

adjudicative proceeding. 
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COmment. Section 647.220 is new. Under subdivision (a), the 
mediator may use any mediation technique. 

Subdivision (c) parallels the procedure applicable in judicial 
arbitration. See Code Civ. Proc. §§ 1141.20-1141.21. The costs and 
fees specified in Section 1141.21 for a civil proceeding may not all be 
applicable in an adjudicative proceeding, but subdivision (c) requires 
such costs and fees to be assessed to the extent they are applicable. 

Staff Note. The COllllllission deferred decision on subdivision (b) 
pending research on whether delegation of decision-ma1r.ing authority to 
a person other than the agency head would be legal. 

The staff has found nothing directly on point. There are a number 
of relevant and well-established principles that bear on the issue. 
The general rule is that an agency head in whom discretionary authority 
is vested may not further delegate final decision-ma1r.ing authority. 
This does not mean that the agency head may not delegate the power to 
ta1r.e evidence and issue a proposed decision, provided the agency head 
retains review power. 

Suppose, however, the agency head does not exercise review power? 
The cases all involve situations where the statute requires the agency 
head to ma1r.e the decision, so the agency head's delegation is a 
violation of the statute (and of the general rule that one vested with 
discretion cannot further delegate the discretion). The cases do not 
involve a situation where a statute expressly authorizes the agency 
head to ma1r.e a further delegation. As far as we can tell, the 
anti-delegation rule is a cOllllllQn law and statutory principle. and there 
is no due process consideration that would preclude delegation of 
decision-ma1r.ing to a person other than the agency head if expressly 
authorized by statute. The person to whom decision-ma1r.ing authority is 
delegated would of course have to proceed in accordance with due 
process. 

The present draft assumes the legality of the agency head's 
delegation of decision-ma1r.ing authority pursuant to express statutory 
authority in several instances. See, e.g •• Sections 646.210(b) (agency 
head may delegate power to approve a settlement); 649.210(a)(2) (agency 
head may delegate administrative review authority); 649.210(b) (agency 
head may preclude administrative review of proposed decision). See 
also Section 610.250 ("agency head" includes person or body to which 
power is delegated pursuant to authority to delegate). This is 
consistent with the existing Administrative Procedure Act, which 
provides that, in the Act: 

(W]herever the word "agency" alone is used the power to act 
lIIay be delegated by the agency, and wherever the words "agency 
itself" are used the power to act shall not be delegated unless 
the statutes relating to the particular agency authorize the 
delegation of the agency's power to hear and decide. 
Gov't Code § 11500(a). 
It would therefore be not inconsistent with the remainder of the 

draft to permit an agency to refer a matter to binding arbitration. 
However, some "constitutional"" agencies may have decision-mak.ing 
authority vested in the constitutional agency members. For this 
reason. the staff would add a general provision that this, and other. 
delegation of authority statutes are "subject to an express limitation 
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in the state constitution". The Comment would refer to the specific 
constitutional limitations. Contrary statutes expressly applicable to 
particular agencies also prevail. Section 612.150. 

§ 647.230. Regulations governing APR 5/21/94 

647.230. (a) The Office of Administrative Hearings shall adopt 

and promulgate model regulations for dispute resolution under this 

article. The model regulations govern dispute resolution by an agency 

under this article, unless by regulation the agency modifies the model 

regulations or makes the model regulations inapplicable. 

(b) The model regulations shall include provisions for selection 

and compensation of a mediator or arbitrator, qualifications of a 

mediator or arbitrator, and confidentiality of the mediation or 

arbitration proceeding. 

Comment. Section 647.230 does not require each agency to adopt 
regulations. The model regulations developed by the Office of 
Administrative Hearings will automatically govern mediation or 
arbitration for an agency, unless the agency provides otherwise. The 
agency may choose to preclude mediation or arbitration altogether. 
Section 647.210 (application of article). 

The Office of Administrative Hearings could maintain a roster of 
neutral mediators and arbitrators who are available for dispute 
settlement in all administrative agencies. 

§ 647.240. Confidentiality of APR communications 7/9/92 

647.240. (a) Notwithstanding any other statute, in settlement, 

mediation, or nonbinding arbitration proceedings: 

(1) Evidence of anything said or of any admission made in the 

course of the proceedings is not admissible in evidence, and disclosure 

of the evidence shall not be compelled, in any adjudicative proceeding 

or civil action in which, pursuant to law, testimony can be compelled 

to be given. 

(2) Unless the document provides otherwise, no document prepared 

for the purpose of, in the course of, or pursuant to, the proceedings, 

or copy of the document, is admissible in evidence, and disclosure of 

the document shall not be compelled, in any adjudicative proceeding or 

civil action in which, pursuant to law, testimony can be compelled to 

be given. 

(b) Subdivision (a) does not limit the admissibility of evidence 

if all parties to the proceedings consent. 
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C!!PICUt. Section 647.240 applies notwithatandiq Sections 648.410 
(technical rules of evidence inapplicable) and 648.110 (provieions may 
be modified or made inapplicable by regulation). Section 647.240 is 
drawn fro. Evidence Code Section ll52.5(a)-(b). 

CIIAP'l'ER 8. COImUCT OF HEARING 

Article 1. General Provisions 

§ 648.110. Provisions maY be modified or made inapplicable by 

regulation 7/9/92 

648.110. (a) By regulation an agency may modify the provisions 

of this chapter or make the provisions of this chapter inapplicable. 

(b) Subdivision (a) does not apply to Article 2 (cOJlllllenciq with 

Section 648.210) (language assistance). 

Coggent. Subdivision (a) of Section 648.110 does not apply to 
heariqs required to be conducted by an administrative law judge 
employed by the Office of Adminietrative Heariqs. Section 641.130 
(modification or inapplicability of statute by regulation). 

§ 648.120. Consolidation and severance 7/9/92 

648.120. (a) When proceediqs that involve a cOllllllon question of 

law or fact are pendiq, the agency or presidiq officer on its own 

motion or on motion of a party may order a joint heariq of any or all 

the matters at iesue in the proceediqs. The agency or presidiq 

officer may order all the proceediqs consolidated and may make orders 

concemiq the procedure that may tend to avoid unnecessary costs or 

delay, 

(b) The agency or presidiq officer on its own motion or on motion 

of a party, in furtherance of convenience or to avoid prejudice or when 

separate hearings will be conducive to expedition and economy, may 

order a separate hearing of any issue, inc1udiq an issue raised in the 

responsive p1eadiq, or of any number of issues. 

Cc) If the agency and presiding officer make conflicting orders 

under this section, the agency's order controls. 

COmment. Section 648.120 ie drawn from Code of Civil Procedure 
Section 1048. Subdivision Ca> is sufficiently broad to enable related 
cases brought before several agencies to be consolidated in a single 
proceediq, and to enable an agency to employ class action procedures 
in the agency's discretion. See also Section 13 Csiqu1ar includes 
plural) • 
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Staff Note. Professor Ogden believes it WQuld be preferable to 
have the presiding officer determine these matters. This responds to 
an earlier draft which vested thelll in the agency. The current draft 
allows either to make a consolidation or severance decision. 

We have added to this section a provision allowing the respondent 
to initiate a consolidation or severance decision by lIIOtion, pursuant 
to a suggestion at the State Bar "Cosmic APA" presentation. 

§ 648.130. Default 10/7/92 

648.130. (a) Failure of the respondent to serve a responsive 

pleading or to appear at a prehearing conference or settlement 

conference or at the hearing is a default. 

(b) If the respondent defaults: 

(1) The default is a waiver of the respondent's right to a hearing. 

(2) The agency may take action based on the respondent's express 

admissions or on other evidence. Affidavits may be used as evidence 

without notice to the respondent. 

(3) Where the burden of proof is on the respondent to establish 

that the respondent is entitled to the agency action sought, the agency 

may act without taking evidence. 

(c) Notwithstanding the reapondent's default, the agency or the 

presiding officer in its discretion may, before a proposed decision is 

issued, grant a hearing on reasonable notice to the parties. 

(d) Within 7 days after service on the respondent of a decision 

based on the respondent's default, the respondent may serve a written 

motion requesting that the decision be vacated and stating the grounds 

relied on. The agency in its discretion may vacate the decision and 

grant a hearing on a showing of good cause, including a hearing on the 

remedy based on a showing by way of mitigation. As used in this 

subdivision, good cause includes but is not limited to: 

(1) Failure of the respondent to receive notice sent pursuant to 

Section 613.220. 

(2) Mistake, inadvertence, surprise, or excusable neglect. 

Comment • Subdivisions (a)-( c) of Section 648.130 are drawn from 
subdivisions (b) and (d) of former Section 11506, with the addition of 
the provision enabling the presiding officer to waive a default and 
requiring reasonable notice, and from former Section 11520. See also 
Section 613.230 (extension of time). Subdivision (d) is drawn in part 
from procedures used by the Unemployment Insurance Appeals Board. 

-78-

i 
----------------------------- ----' 



--------------------- Draft of 1017/92 

Staff Note, We have added a reference to "mistake. inadvertence. 
surprise. or excusable neglect" (CCP § 473) at Professor Ogden's 
suggestion, 

§ 648,140, Open hearings 7/9/92 

648,140. (a) The hearing is open to public observation except in 

the following circumstances: 

(1) A closed hearing is required by statute or by federal or state 

constitution. 

(2) The presiding officer determines it is necessary to close the 

hearing in whole or in part to ensure s fair hearing in the 

circumstances of the particular case. 

(b) To the extent that a hearing is conducted by telephone, 

television, or other electronic means, subdivision (a) is satisfied if 

members of the public have an opportunity, at reasonable times, to hear 

or inspect the agency's record, and to inspect any transcript obtained 

by the agency. 

COBIIIent. Section 648.140 supplements the Bagley-Keene Open 
Meeting Act, Government Code §§ 11120-11132. Closure of a hearing 
should be done only to the extent necessary under this section, taking 
into account the substantial public interest in open proceedings. 

Subdivision (a) codifies existing practice. See discussion in 1 
G. Ogden, Cal. Public Agency Prac. § 37.03 (1991). Discretion of the 
presiding officer under subdivision (a)(2) could include such matters 
as protection of a child witness. Cf. Section 648.350 (protection of 
child witnesses). Subdivision (b) is drawn from 1981 Model State APA § 
4-211(6) • 

Staff Note. Professor Ogden would limit the ability to order a 
closed hearing under this section. 

l>ly concern with this section is that there is a public interest, 
as well as a media interest. in observing and reporting upon 
agency hearings. While this is less true with entitlement 
hearings. there would be strong public interest in certain types 
of license revocation hearings. I would like to see some 
expression either in the statute. or the cOllllllElnts, of the public 
and media interest in open agency hearings. For a case raising 
this issue. see Herald Co. v, Weisenberg. 59 N,Y, 2d 378 (1983), 

This concern would be addressed somewhat by the Cormaission's previous 
deletion of the provision of this draft that would have allowed closure 
by agreement of the parties, The staff has also added language to the 
Comment about the public interest In open hearings, 

Professor Ogden would also provide a procedure to object to a 
decision to close a hearing, It Is not clear whether he envisions the 
objection coming froll/. the agency or a party. or from the public. An 
objection procedure would necessarily delay things. although that 
problem may be minimal given the relative rarity of a decision to close 
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a hearing. rhe staff 6Ugge6t6 we hold this is .... for resolution in 
connection with judicial review generally, and whether there should be 
principled exceptions to the rule precluding interi. review. 

§ 648.150. Hearing by electronic means 7/9/92 

648.150. (a) The presiding officer may conduct all or part of the 

hearing by telephone, television, or other electronic means if each 

participant in the hearing has an opportunity to participate in and to 

hear the entire proceeding while it is taking place and to observe 

exhibits. 

(b) The presiding officer may not conduct all or part of a hearing 

by telephone, television, or other electronic means if a party shows 

that a determination in the proceeding will be based substantially on 

the credibility of a witness and that a hearing by telephone, 

television, or other electronic means will impair a proper 

determination of credibility. 

C9!!IIIent. Subdivision (a) of Section 648.150 is drawn from 1981 
Model State APA § 4-211(4), allowing the presiding officer to conduct 
all or part of the hearing by telephoue, television, or other 
electronic means, such as a conference telephone call. While 
subdivision (a) permits the conduct of proceedings by telephone, 
television, or other electronic means, the presiding officer may of 
course conduct the proceeding in the physical presence of all 
participants. 

§ 648.160. Report of proceedings 7/9/92 

648.160. (a) Except as provided in subdivision (b), the 

proceedings at the hearing shall be reported by a stenographic reporter 

or electronically, in the discretion of the agency. 

(b) Notwithstanding an agency's election of electronic reporting 

of proceedings: 

(1) The presiding officer may, if the presiding officer determines 

electronic reporting will not provide an adequate record of the 

proceedings, require stenographic reporting. 

(2) A party may at the party's own expense require stenographic 

recording. 

Comment. Section 648.160 supersedes former Section 11S12(d). 
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Article 2. Language Assistance 

§ 648.210. "Language assistance" 5/1/92 

648.210. As used in this article, "language assistance" means 

oral interpretation or written translation into English of a language 

other than English or of English into another language for a party or 

witness who cannot speak or understand English or who can do so only 

with difficulty. 

Comment. Section 648.210 supersedes former Section ll500(g). It 
extends this article to language translation for witnesses as well as 
for parties. 

§ 648.220. Interpretation for hearing-impaired person 5/1/92 

648.220. Nothing in this article limits the application or effect 

of Section 754 of the Evidence Code to interpretation for a deaf or 

hard-of-hearing party or witness in an adjudicative proceeding. 

COmment. Section 648.220 makes clear that the language assistance 
provisions of this article are not intended to limit the application to 
adjudicative proceedings of the provisions of Evidence Code Section 754. 

§ 648.230. Application of article 5/1/92 

(a) The following state agencies shall provide language 

assistance in adjudicative proceedings to the extent provided in this 

article: 

Agricultural Labor Relations Board 

State Department of Alcohol and Drug Abuse 

Athletic Commission 

California Unemployment Insurance Appeals Board 

Board of Prison Terms 

Board of Cosmetology 

State Department of Developmental Services 

Public Employment Relations Board 

Franchise Tax Board 

State Department of Health Services 

Department of Housing and Community Development 

Department of Industrial Relations 

State Department of Mental Health 

Department of Motor Vehicles 
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Notary Public Section, Office of the Secretary of State 

Public Utilities Commission 

Office of Statewide Health Planning and Development 

State Department of Social Services 

Workers' Compensation Appeals Board 

Department of the Youth Authority 

Youthful Offender Parole Board 

Bureau of Employment Agencies 

Board of Barber Examiners 

Department of Insurance 

State Personnel Board 

(b) Nothing in this section prevents an agency other than an 

agency listed in subdivision (a) from electing to adopt any of the 

procedures in this article, provided that any selection of an 

interpreter is subject to Section 648.260. 

(c) Nothing in this section prohibits an agency from providing an 

interpreter during an informal fact finding or informs1 investigatory 

hearing. 

Comment. Subdivisions (a) and (b) of Section 648.230 restate 
former Section 11501.5. Subdivision (c) restates a portion of former 
Section 11500(f). 

§ 648.240. Provision for interpreter 7/9/92 

648.240. (a) The hearing shall be conducted in the English 

language. 

(b) If a party or the party's witness does not proficiently speak 

or understand the English language and before commencement of the 

hearing the party requests language assistance, an agency subject to 

the language assistance requirement of this article shall provide the 

party or witness an interpreter approved by the presiding officer. 

Comment. Section 648.240 restates the first sentence of former 
Section 11513(d) and extends it to witnesses as well as parties. See 
Section 648.210 ("language assistance" defined). 
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§ 648.250. Cost of interpreter 5/1/92 

648.250. (a) The cost of providing an interpreter under this 

article shall be paid by the agency having jurisdiction over the matter 

if the presiding officer so directs, otherwise by the party at whose 

request the interpreter is provided. 

(b) The presiding officer's decision to direct payment shall be 

based on equitable consideration of all the circumstances in the case, 

such as the ability of the party in need of the interpreter to pay. 

(c) l'Iotwithstanding any other provision of this section, in a 

hearing before the Workers' Compensation Appeals Board or the Division 

of Industrial Accidents relating to workers' compensation claims, the 

payment of the costs of providing an interpreter shall be governed by 

the rules and regulations promulgated by the Workers' 

Appeals Board or the Administrative Director of the 

Industrial Accidents, as appropriate. 

Compensation 

Division of 

Conunent. Section 648.250 restates the third, fourth, and fifth 
sentences of former Section 11513(d). 

§ 648.260. Selection of interpreter 5/1/92 

648.260. (a) An interpreter shall be selected under this article 

pursuant to regulations issued by both of the following: 

(1) The State Personnel Board, which shall establish criteria for 

an interpreter's proficiency in both English and the language in which 

the person will testify. 

(2) The employing agency, which shall establish materials and 

examinations for an interpreter's understanding of its technical 

program terminology and procedures. 

(b) The State Personnel Board shall compile and publish a list of 

interpreters it has determined to be proficient in various languages 

and any interpreter so listed shall be eligible to be examined by each 

employing agency relating to its technical program terminology and 

procedures. Any interpreter whose language proficiency and knowledge 

of the terminology and procedures has been satisfactorily determined by 

the employing agency shall be considered to be approved by a presiding 

officer of the agency. 
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(c) In the event that interpreters on the approved list cannot be 

present at the hearing, or if there is no interpreter on the approved 

list for a particular language, the hearing agency has discretionary 

authority to provisionally qualify and utilize another interpreter. 

Comment. Section 648.260 restates the last portion of subdivision 
(d), and subdivisions (e) and (f) of former Section 11513. 

§ 648.270. Duty to advise party of right to interpreter 5/1/92 

648.270. Every agency subject to the language assistance 

requirement of this article shall advise each party of the right to an 

interpreter at the same time that each party is advised of the hearing 

date. Each party in need of an interpreter shall also be encouraged to 

give timely notice to the agency conducting the hearing so that 

appropriate arrangements can be made. 

Cogent. Section 648.270 restates former Section 115l3(g). See 
also Section 613.230 (extension of time). 

§ 648.280. Confidentiality and impartiality of interpreter 5/1/92 

648.280. (a) The rules of confidentiality of the agency, if any, 

that apply in an adjudicative proceeding apply to any interpreter in 

the hearing, whether or not the rules so state. 

(b) The interpreter shall not have had any involvement in the 

issues of the case before the hearing. 

Comment. Subdivision (a) of Section 648.280 restates former 
Section ll5l3(h). 

Subdivision (b) restates former Section l15l3(i). 

Article 3. TestimonY and Witnesses 

§ 648.310. Burden of proof 2/24/92 

648.310. (a) The proponent of a matter has both the burden of 

producing evidence and the burden of proof on the matter. Except as 

provided in subdivision (b), the burden of proof is a preponderance of 

the evidence. 

(b) In an adjudicative proceeding to determine whether an 

occupational license should be revoked, suspended, limited, or 

conditioned, the burden of proof is clear and convincing proof unless 

by regulation the agency provides a different burden. Notwithstanding 
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Section 641.130, the authority of an agency to provide a different 

burden by regulation extends to a regulation applicable in an 

adjudicative proceeding required by statute to be conducted by an 

administrative law judge employed by the Office of Administrative 

Hearings. 

Comment. Section 648.310 generally codifies case law concerning 
the burden of proof in adjudicative proceedings. See discussion in 1 
G. Ogden, California Public Agency Practice § 39 (1991). As used in 
this section, "license" includes "certificate". Section 610.360 
("license" defined). 

It should be noted that an agency whose hearings are required to 
be conducted by an administrative law judge employed by the Office of 
Administrative Hearings is included among the agencies that may provide 
a different burden of proof by regulation than that provided in 
subdivision (b) despite the general rule of Section 641.130 
(modification or inapplicability of statute by regulation). See also 
Section 648.110 (provisions may be modified or made inapplicable by 
regulation). 

This section is also subject to specific statutes to the 
contrary. See Section 6l2.lS0 (contrary express statute controls). 

If a party defaults in a case where the party has the burden of 
proof, the agency may act without taking evidence. Section 648.130 
(default) • 

§ 648.320. Presentation of testimony 7/9/92 

648.320. (a) Each party has the right to do all of the following: 

(1) Call and examine witnesses. 

(2) Introduce exhibits and examine exhibits introduced by the 

opposing party. 

(3) Cross-examine and confront opposing witnesses on any matter 

relevant to the issues even though that matter was not covered in the 

direct examination. 

(4) Impeach a witness regardless of which party first called the 

witness to testify. 

(S) Rebut the evidence against the party. 

(b) A party or person identified with a party may be called and 

examined as if under cross-examination by an adverse party at any time 

during the presentation of evidence by the party calling the witness. 

Comment. 
and llS13(b). 

Section 648.320 supersedes former Sections USOO( f)( 2) 
Subdivision (b) is drawn from Evidence Code § 776(a). 
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§ 648.330. Oral and written testiagny 7/9/92 

648.330. 

affirmation. 

(a) Oral evidence shall be taken only on oath or 

(b) Any part of the evidence may be received in written form if to 

do so will expedite the hearing without claim of prejudice to the 

interests of a party. 

(c) Documentary evidence may be received in the form of a copy or 

excerpt. On request, parties shall be given an opportunity to compare 

the copy with the original and an excerpt with the complete text if 

available. 

Cnmment. Subdivision (a) of Section 648.330 restates former 
Sections l1500(f)(1) and l15l3(a). 

Subdivision (b) is drawn from 1981 Model State APA § 4-2l2(d). 
Subdivision (c) is drawn from 1981 Model State APA § 4-2l2(e). It 

requires that parties be given an opportunity to compare a copy with 
the original and an excerpt with the complete text, "if available". If 
the original is not available, the copy or excerpt may still be 
received in evidence, but its probative effect is likely to be weaker 
than if the original or complete text were available. 

For general provisions on oaths, affirmations, and certification 
of official acts, see Section 613.120. 

§ 648.340. Affidavits 7/9/92 

648.340. (a) At any time 15 or more days before s hearing or a 

continued hearing, a party may serve on the opposing party a copy of an 

affidavit the party proposes to introduce in evidence, together with a 

notice substantially in the following form: 

The accompanying affidavit of [here insert name of 
affiant] will be introduced as evidence at the hearing in 
[here insert title of proceeding]. [Here insert name of 
affiant] will not be called to testify orally and you will 
not be entitled to question the affiant unless you notify 
[here insert name of proponent or proponent's attorney or 
authorized representative] at [here insert address] that you 
wish to cross-examine the affiant. 

To be effective your request must be sent or delivered 
to [here insert name of proponent or proponent's attorney or 
authorized representative] on or before [here insert a date 
seven days after the date of sending or delivery of the 
affidavit to the opposing party]. 
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(b) Unless the opposing party, within ten days after service, 

serves on the proponent a request to cross-examine the affiant, the 

opposing party's right to cross-examine the affiant is waived and the 

affidavit, if introduced in evidence, shall be given the same effect as 

if the affiant had testified orally. 

(c) If an opportunity to cross-examine an affiant is not given 

after request to cross-examine is made as provided in this section, the 

affidavit may be introduced in evidence, but shall be given only the 

same effect as other hearsay evidence. 

(d) As used in this section, "affidavit" includes declaration 

under penalty of perjury. 

Comment. Section 648.340 restates former Section 11514, except 
the notice must be served at least 15, rather than ten, days before the 
hearing, and the opposing party has ten, rather than seven, days to 
request cross-examination. See also Section 613.230 (extension of 
time). Subdivision (d) is a specific application of the general rule 
stated in Code of Civil Procedure Section 2015.5 (affidavit includes 
declaration under penalty of perjury "under any law of this state"). 

§ 648.350. Protection of child witnesses 7/9/92 

648.350. Notwithstanding any other provision of this part, the 

presiding officer may conduct the hearing, including the manner of 

examining witnesses and closing the hearing, in a way that is 

appropriate to protect a child witness from intimidation or other harm, 

taking into account the rights of all persons. 

Comment. Section 648.350 codifies an aspect of Seering v. 
Department of Social Services, 194 Cal. App. 3d 298, 239 Cal. Rptr. 422 
(1987). 

§ 648.360. Official notice 5/1/92 

648.360. (a) Official notice may be taken of any of the following: 

(1) A generally accepted technical or scientific matter within the 

agency's special field. 

(2) A fact that may be judicially noticed by the courts of this 

state. 

(b) Official notice may be taken before or after submission of the 

case for decision. The matters of which official notice is taken shall 

be noted in, referred to in, or appended to, the record. 
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(c) All parties present at the hearing shall be notified at the 

hearing, or before issuance of an initial or final decision, of the 

matters of which official notice is taken. A party shall have a 

reasonable opportunity on request to rebut the officially noticed 

matters by evidence or by written or oral presentation of authority, 

the manner of rebuttal to be determined by the agency. 

COmment. Section 648.360 supersedes former Section 11515. For 
matters subject to judicial notice by the courts, see Evidence Code §§ 
451-52. 

An agency may limit the matters subject to official notice. 
Section 648.110 (provisions may be modified or made inapplicable by 
regulation). See, e.g., 18 CCR 5006, 20 CCR 73 (limitation to 
judicially noticeable matters in State Board of Equalization and Public 
Utilities Commission). 

Section 648.360 makes clear that all parties have an opportunity 
to rebut an officially noticed matter, including the agency that is a 
party to the adjudicative proceeding. Contrast Harris v. ABC App. Bd., 
62 Cal. 2d 589, 595-97, 43 Cal. Rptr. 633 (1965). 

Article 4. Evidence 

§ 648.410. Technical rules of evidence inapplicable 2/24/92 

648.410. (a) Except as provided in this chapter, the hearing need 

not be conducted in accordance with technical rules relating to 

evidence and witnesses. 

(b) Any relevant evidence shall be admitted if it is the sort of 

evidence on which responsible persons are accustomed to rely in the 

conduct of serious affairs, regardless of the existence of any common 

law or statutory rule that might make improper the admission of the 

evidence over objection in a civil action. 

Comment. Section 648.410 restates the first two sentences of 
former Section ll513(c). The intent of Section 648.410 is to make 
available to the fact finder evidence that might not be admissible 
under evidentiary limitations of civil or criminal cases. Thus, for 
example, the Evidence Code rules relating to excludability of evidence 
about prior convictions should not apply automatically in the 
administrative setting. Contrast Coburn v. State Personnel Board, 83 
Cal. App. 3d 801, 148 Cal. Rptr. 134 (1978). 

An agency may make the Evidence Code applicable in the agency's 
administrative hearings notwithstanding this section. Section 
648.110. An agency may not modify the rules in this chapter or make 
the rules in this chapter inapplicable for hearings required to be 
conducted by an administrative law judge employed by the Office of 
Administrative Hearings. Section 641.130 (modification or 
inapplicability of statute by regulation). 
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§ 648.420. Discretion of presiding officer to exclude 

evidence 2/24/92 

648.420. The presiding officer in its discretion may exclude 

evidence if its probative value is substantially outweighed by the 

probability that its admission will necessitate undue consumption of 

time or create substantial danger of confusing the issues. 

COmment. Section 648.420 
paragraph of former Section 
unduly repetitious evidence). 
352. 

supersedes the last clause of the first 
11513(c) (exclusion of irrelevant and 
It is drawn from Evidence Code Section 

§ 648.430. Review of presiding officer evidentiary rulings 2/24/92 

648.430. A ruling of the presiding officer admitting or excluding 

evidence is subject to administrative review in the same manner and to 

the same extent as the presiding officer's proposed decision in the 

proceeding. 

Comment. Section 648.430 is new. It overrules any contrary 
implication that might be drawn from former Section 11512(b). 

§ 648.440. Privilege 2124/92 

648.440. The rules of privilege are effective to the extent that 

they are otherwise required by statute to be recognized at the hearing. 

COmment. Section 648.440 restates the first portion of the last 
sentence of the first paragraph of former Section ll513(c). Under 
Division 8 (commencing with Section 900) of the Evidence Code, the 
privileges applicable in some administrative proceedings are at times 
different from those applicable in civil actions. 

Staff Note. Professor Ogden would incorporate by reference or 
list the Evidence Code privileges in this section. The staff would not 
change this section. It was drafted in its present form by the Law 
Revision Commission in conjunction with the 1965 enactment of the 
Evidence Code. The Co_ission's co ...... nt states that "under Division 8 
(commencing with Section 900) of the Evidence Code, the privileges 
applicable in some administrative proceedings are at tilll8S different 
from those applicable in civil actions." A general reference is 
preferable to a specific listing since the Evidence Code may be 
amended, but the specific listing in this section _y be neglected and 
fail to be revised. We have picked up the old Law Revision Commission 
Comment in this draft. 
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§ 648.450. Hearssy evidence and the residuum rule 2/24/92 

648.450. (a) Hearsay evidence may be used for the purpose of 

supplementing or explaining other evidence but shall not be sufficient 

in itself to support a finding unless it would be admissible over 

objection in a civil action. 

ALTERNATIVE (b1) On judicial review of the decision in the 

proceeding, a party may object to a finding supported only by hearsay 

evidence in viOlation of subdivision (a), whether or not the objection 

was previously raised in the adjudicative proceeding. 

ALTERNATIVE (b2) On judicial review of the decision in the 

proceeding, a party may not object to a finding supported only by 

hearsay evidence in violation of subdivision (a), unless an objection 

was previously raised in the adjudicative proceeding, either during the 

hearing or on administrative review. This subdivision applies only if 

administrative review of the decision after the hearing was available. 

Comment. Subdivision (a) of Section 648.450 restates the third 
sentence of former Section 11513(c). 

It should be noted that by regulation an agency, other than one 
whose hearings are required to be conducted by an administrative law 
judge employed by the Office of Administrative Hearings, may provide a 
different rule than the one provided in this section. See Section 
648.110 (provisions may be modified or made inapplicable by regulation) 
and Comment. See also Section 641.130 (modification or inapplicability 
of statute by regulation). 

Staff Note. The C01fJ1llission has deferred decision between the 
alternatives for determination in connection with judicial review 
generally. 

Professor Ogden prefers alternative (b) (2). It "is consistent 
with the overwhelming II/8.jority of case law on the question of raising 
issues on appeal, not only in administrative law but also in civil and 
criminal litigation. The reasons for this are very practical. You 
want to give the agency or lower court the opportunity to correct their 
own mistaJr.es first, before the costly and tilll8 consuming appellate 
process is invoJr.ed." His co_nts do not address the concern that it 
may be impractical to raise this issue at the hearing level because it 
is does not become clear until after the hearing is over that the 
residuum rule has been violated and the decision maJr.er has based a 
decision on uncorroborated hearsay evidence. 

§ 648.460. unreliable scientific evidence 2/24/92 

648.460. Notwi thstanding any other provision of this chapter, 

evidence based on methods of proof that are not generally accepted as 

reliable in the scientific community shall be excluded. 
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Comment. Section 648.460 codifies case law applicable to 
administrative hearings. Seering v. Department of Social Services, 194 
Cal. App. 3d 298, 239 Cal. Rptr. 422 (1987). This section applies 
notwithstanding agency rules to the contrary. 

§ 648.470. Evidence of sexual conduct 2/24/92 

648.470. (a) As used in this section "complainant" means a person 

claiming to have been subjected to conduct that constitutes sexual 

harassment, sexual assault, or serual battery. 

(b) Notwithstanding any other provision of this chapter: 

(1) In any proceeding under subdivision (i) or (j) of Section 

12940, or Section 19572 or 19702, alleging conduct that constitutes 

sexual harassment, sexual assault, or sexual battery, evidence of 

specific instances of a complainant' a sexual conduct with individuals 

other than the alleged perpetrator is not admissible at the hearing 

unless offered to attack the credibility of the complainant, as 

provided for under paragraph (2). Reputation or opinion evidence 

regarding the sexual behavior of the complainant is not admissible for 

any purpose. 

(2) Evidence of specific instances of a complainant's sexual 

conduct with individuals other than the alleged perpetrator is presumed 

inadmissible absent an offer of proof establishing its relevance and 

reliability and that its probative value is not substantially 

outweighed by the probability that its admission will create 

substantial danger of undue prejudice or confuse the issue. 

Comment. Subdivision (a) of Section 648.470 restates former 
Section ll5l3(k). Paragraph (b) (1) restates the second paragraph of 
former Section l15l3(c). Paragraph (b)(2) restates former Section 
ll513(j). This section applies notwithstanding agency rules to the 
contrary. 

Article 5. Ex Parte Communications 

§ 648.510. Scope of article 9/11/92 

648.510. Nothing in this article limits the author! ty of an 

agency to do either of the following by regulation: 

(a) Impose greater restrictions on ex parte communications than 

are provided in this article. 
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(b) In the case of a proceeding that is nonprosecutorial in 

character, impose different restrictions on ex parte communications 

than are provided in this article, so long as the restrictions ensure 

that the content of an ex parte communication is disclosed on the 

record and all parties have an opportunity to comment on the 

communication. 

Comment. Under Section 648.510(a) an agency 
stringent requirements if appropriate to its hearings. 
permits different approachea in the case of 
adjudications. See, e.g., Cal. P.U.C. R. 84-12-0128. 

may adopt more 
Subdivision (b) 

nonprosecutorial 

Nothing in this article limits the authority of the presiding 
officer to conduct an in camera examination of proffered evidence. Cf. 
Section 645.330 (lodging discovery matters with court). 

An agency may not by regulation provide greater or different ex 
parte communication rules under this section if the adjudicative 
proceeding is required by statute to be conducted by an administrative 
law judge employed by the Office of Administrative Hearings. Section 
641.130. 

§ 648.520. Ex parte communications prohibited 9/11/92 

648.520. (a) Except as provided in subdivision (b), While the 

proceeding is pending there shall be no communication, direct or 

indirect, between the following persons without notice and opportunity 

for all parties to participate in the communication: 

(1) Between the presiding officer and a party or the attorney or 

other authorized representative of a party, including an employee of an 

agency that is a party. 

(2) Between the presiding officer and an interested person outside 

an agency that is a party. 

(b) A communication otherwise prohibited by this section is 

permissible in any of the following circumstances: 

(1) The communication is for the purpose of assistance and advice 

to the presiding officer by an employee of the agency that is a party 

or the attorney or other authorized representative of the agency, 

provided the assistance or advice does not violate Section 643.320 

(separation of functions). 

(2) The proceeding is nonprosecutorial in character, provided the 

content of the communication is disclosed in the manner prescribed in 

Section 648.540 and all parties are given an opportunity to comment on 

it. 
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(3) The coanmication is required for the disposition of an ell: 

parte matter specifically authorized by statute. 

(4) The colllll1inication concerns a matter of procedure or practice 

tbat is not in controversy. 

Comment. Subdivision (a) of Section 648.520 is drawn from 
subdivisions (a) and (b) of fOnler Section 11513.5. See also 1981 
Model State APA § 4-2l3(a), (c). This provision also applies to tbe 
reviewina authority. Section 649.230 (review procedure). Subdivision 
(a) applies to cOlllllUD.ications initiated by the presidina officer as 
well as communications initiated by others. 

Subdivision (a) is not intended to apply to communications made to 
or by a presidina officer or staff assistant regardina noncontroversial 
matters of procedure and practice, such as the format of pleadinas. 
number of copies required, or manner of service. Subdivision (b)(4). 
Such topics are not part of tbe merits of the matter. provided tbey 
appear to be noncontroversial in context of the specific case. 
However, it should be noted tbat a staff assistant who receives 
substantive ex parte comaunications may not aid the presidina officer. 
Section 643.340 (staff assistance for presidina officer). 

Subdivision (a) does not preclude ex parte contacts between the 
agency bead making a decision and any person who presided at a previous 
stage of tbe proceedina. This reverses a provision of former Section 
115l3.5(a). 

The reference in subdivision (a)(l) to the attomey or 
representative of a party is consistent with Section 613.340 (authority 
of attomey or otber representative of party). 

The reference in subdivision (a)(2) to an "interested person 
outside the agency" replaces the former reference to a "person who has 
a direct or indirect interest in tbe outcome of tbe proceedina", and is 
drawn from federal law. See Federal APA § 557(d)(1)(A), see also PATCO 
v. Federal Labor Relations Authority, 685 F. 2d 547 (D.C. Cir. 1982) 
(construina the federal standard to include person with an interest 
beyond tbat of a member of the general public). 

Subdivision (b)(l) qualifies the proviSion of this section that 
otherwise would preclude a presidina officer from obtainina advice from 
expert agency personnel even tbough not involved in the matter under 
adjudication. 

§ 648.530. Prior ex parte communication 1/24/92 

648.530. If, while the proceeding is pendina but before servina 

as presidina officer, a person receives a communication of a type that 

would be in Violation of this article if received while servina as 

presiding officer, the person, promptly after starting to serve, shall 

disclose the content of the communication in the manner prescribed in 

Section 648.540 and all parties shall be given an opportunity to 

comment on it. 
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CgPlept. Section 648.530 i8 drawn from former Section l15l3.5(c), 
but is liaited to cOlBllllicationa received durill8 pendency of the 
proceeding. See also 1981 Model State APA § 4-2l3(d). This provision 
also applies to the reviewing authority. Section 649.230 (review 
procedure). A proceeding is pending on issuance of an initial 
pleading. Section 642.310 (proceeding comaenced by initial pleading). 

§ 648.540. Disclosure of ex parte coumm1cation received 9/11/92 

648.540. (a) A presiding officer who receives a cODSmication in 

violation of this article shall make all of the following a part of the 

record of the proceeding: 

(1) If the communication is written, the writing and any written 

response to the communication. 

(2) If the communication is oral, a memorandum stating the 

substance of the communication, any response made, and the identity of 

each person from which the presiding officer received the communication. 

(b) If an agency regulation requires disclosure on the record by a 

party that makes an ex parte communication rather than by the presiding 

officer, the presiding officer shall review the disclosure for accuracy 

before it is made a part of the record of the proceeding. 

(c) The presiding officer shall notifY all parties that a 

communication described in this section has been made a part of the 

record. A party that requests an opportunity to comment on the 

communication within ten (10) days after notice of the coamunication 

shall be allowed to comment. 

Comment. Section 648.540 is drawn from former Section 
115l3.5(d). This provision also applies to the reviewing authority. 
Section 649.230 (review procedure). 

Section 648.540 does not preclude ex parte communications with 
assistants, subject to separation of functions limitations. See 
Sections 648.520 and 643.320. Agency rules may go further and prohibit 
the participation of a staff adviser who has received ex parte 
contacts. Section 648.510 (scope of article). 

See also Section 613.230 (extension of time). 

§ 648.550. Disqualification of presiding officer 10/7/91 

648.550. Receipt by the presiding officer of a communication in 

violation of this section may provide the basis for disqualification of 

the presiding officer. If the presiding officer is disqualified, the 

portion of the record pertaining to the ex parte coumunication may be 

sealed by protective order of the disqualified presiding officer. 
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Comment. Section 648.550 is drawn from former Section 
11513 .5(e). This provision also applies to the reviewing authority. 
Section 649.230 (review procedure). 

Section 648.550 permits the disqualification of a presiding 
officer if necessary to eliminate the effect of an ex parte 
communication. For the disqualification procedure, see Section 643.230. 

In addition, this section permits the pertinent portions of the 
record to be sealed by protective order. The intent of this provision 
is to remove the improper communication from the view of the successor 
presiding officer, while preserving it as a sealed part of the record, 
for purposes of subsequent administrative or judicial review. Issuance 
of a protective order under this section is permissive, not mandatory, 
and is therefore within the discretion of a presiding officer who has 
knowledge of the improper communication. 

Staff Note. Professor Ogden is concerned about possible abuse by 
litigants to seek. disqualification of a presiding officer by 
deliberately inducing an ex parte cOJllllllUlication. He suggests this 
could be curbed by providing sanctions against persons who engage in 
improper ex parte cOllllllUIlications. The ColB1lli.ssion has already decided 
to do this in Section 648.610 (misconduct in proceeding), providing for 
the contempt sanction for violation of the ex parte communication 
prohibition. 

Article 6. Enforcement of Orders and Sanctions 

§ 648.610. Misconduct in proceeding 9/11/92 

648.610. A person is subject to the contempt sanction for any of 

the following in a proceeding before an agency under thia part: 

(a) Disobedience of or resistance to a lawful order. 

(b) Refusal to take the oath or affirmation as a witness or 

thereafter refusal to be examined. 

(c) Obstruction or interruption of the due course of the 

proceeding during a hearing or near the place of the hearing by any of 

the following: 

(1) Disorderly, contemptuous, or insolent behavior toward the 

presiding officer while conducting the proceeding. 

(2) Breach of the peace, boisterous conduct, or violent 

disturbance. 

(3) Other unlawful interference with the process or proceedings of 

the agency. 

(d) Violation of the prohibition of ex parte communications under 

Section 648.520. 
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Comment. Section 648.610 restates the substance of a portion of 
former Section 11525. Subdivision (c) is a clarifying provision drswn 
from Code of Civil Procedure Section 1209 (contempt of court). 
Subdivision (d) is new. 

§ 648.620. Contempt 9/11/92 

648.620. (a) The presiding officer or reviewing authority may 

certify the facts that justify the contempt sanction against a person 

to the superior court in and for the county where the proceeding is 

conducted. The court shall thereupon issue an order directing the 

person to appear before the court at a specified time and place, and 

then and there to show cause why the person should not be punished for 

contempt. The order and a copy of the certified statement shall be 

served on the person. Thereafter the court has jurisdiction of the 

matter. 

(b) The same proceedings shall be had, the same penalties may be 

imposed, and the person charged may purge the contempt in the same way, 

as in the case of a person who has committed a contempt in the trial of 

a civil action before a superior court. 

Comment. Section 648.620 restates a portion of former Section 
11525 of the Government Code, but vests certification authority in the 
presiding officer or reviewing authority. For monetary sanctions for 
bad faith tactics, see Section 648.630. For enforcement of discovery 
orders, see Sections 645.310-645.360. 

§ 648.630. Monetary sanctions for bad faith actions or 

tactics 9/11/92 

648.630. (a) The presiding officer or agency may order a party, 

the party's attorney or other authorized representative, or both, to 

pay reasonable expenses, including attorney's fees, incurred by another 

party as a result of bad faith actions or tactics that are frivolous or 

solely intended to cause unnecessary delay as defined in Section 128.5 

of the Code of Civil Procedure. 

(b) The order, or denial of an order, is subject to administrative 

and judicial review in the same manner as a decision in the proceeding, 

and is enforceable by writ of execution, by the contempt sanction, or 

by other proper process. 
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Comment. Section 648.630 is new. It permits monetary sanctions 
against a party (including the agency) for bad faith tactics. An order 
imposing sanctions (or denial of such an order) is reviewable in the 
same manner as administrative decisions generally. 

For authority to seek the contempt sanction, see Section 648.620. 
For enforcement of discovery orders, see Sections 645.310-645.360. 

Staff Note. This section picks up the bad faith actions or 
tactics standards of Code of Civil Procedure Section 128.5. Professor 
Ogden suggests it would be clearer to use FRCP Rule 11 certification 
that signing a pleading, motion, or other paper means that the pleader 
has read the document, that based on a reasonable inquiry, the document 
is well grounded both factually and legally, and that it is not filed 
for any improper purpose. "This sets an objective standard that 
provides fairly clear bright lines for attorneys." 

The staff agrees this would be helpful, but we are concerned that 
it is more restrictive than Code of Civil Procedure Section 128.5, 
which includes but is not limited to making and opposing motions and 
pleadings. 

CHAPTER 9. DECISION 

Article 1. Issuance of decision 

§ 649.110. Proposed and final decisions 9/11/92 

649.110. (a) If the presiding officer is the agency head, the 

presiding officer shall issue a final decision within 100 days after 

the case is submitted or other time provided by agency regulation. 

(b) If the presiding officer is not the agency head, the presiding 

officer shall deliver a proposed decision to the agency head within 30 

days after the case is submitted or other time provided by agency 

regulation, and make proof of delivery. Failure of the presiding 

officer to deliver a proposed decision within the time required does 

not prejudice any rights of the agency in the case. 

(c) A proposed decision becomes a final decision at the time 

provided in Section 649.150. 

Coument. Subdivision (a) of Section 649.110 restates the second 
sentence of former Section l15l7(d), with the addition of authority for 
an agency to provide a different decision period. See also 1981 Model 
State APA § 4-2l5(a). 

The first sentence of subdivision (b) restates the first sentence 
of former Section 115l7(b), with the addition of authority for an 
agency to provide a different decision period. The second sentence 
makes clear that the agency is not accountable for the presiding 
officer's failure to meet required deadlines. Nothing in subdivision 

-97-

-----------------------_ ... _--_. --_.-



-------------------- Drafe of 1017/92 __ _ 

(b) is intended to limit the authority of an agency to use its own 
internal procedures, including internal review processes, in the 
development of a proposed decision. 

A case is su~itted for purposes of this section when the hearing 
record is closed, in the sense that evidence has been taken and briefs 
submitted, or as otherwise specified in agency regulations. 

The time limits in this section may be modified by another statute 
or by agency regulation. See Section 612.150 (contrary express statute 
controls). The agency may not by regulation provide another time under 
this section if the adjudicative proceeding is required by statute to 
be conducted by an administrative law judge employed by the Office of 
Administrative Hearings. Section 641.130. 

For the form and contents of a decision, whether proposed or 
final, see Section 649.120. 

Either a proposed or final decision may be subject to 
administrative review. Section 649.210 (availability and scope of 
review). See also Section 610.310 ("decision" defined). Errors in a 
final decision may be corrected under Section 649.170 (correction of 
mistakes in final decision). A proposed decision becomes finsl unless 
it is subjected to administrative review under Article 8 (commencing 
with Section 649.210). 

§ 649.120. FOrm and contents of decision 9/11/92 

649.120. (a) A proposed decision or final decision shall be in 

writing and shall include a statement of the factual and legal basis 

and reasons for the decision as to each of the principal controverted 

issues. 

(b) The statement of the factual basis for the proposed or final 

decision may be in the language of, or by reference to, the pleadings. 

If the statement is no more than mere repetition or paraphrase of the 

relevant statute or regulation, the statement shall be accompanied by a 

concise and explicit statement of the underlying facts of record that 

support the proposed or final decision. If the factual basis for the 

proposed or final decision inCludes a determination based substantially 

on the credibility of a witness, the statement shall identify any 

specific evidence of the observed demeanor, manner, or attitude of the 

witness that supports the determination. 

(c) The statement of the factual basis for the proposed or final 

decision shall be based exclusively on the evidence of record in the 

proceeding and on matters officially noticed in the proceeding. 

Evidence of record may include facts known to the presiding officer and 

supplements to the record that are made after the hearing, provided the 

evidence is made a part of the record and that all parties are given an 
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opportunity to comment on it. The presiding officer's experience, 

technical competence, and specialized knowledge may be utilized in 

evaluating evidence. 

(d) Nothing in this section limits the information that may be 

contained in a proposed or final decision, including a summary of 

evidence relied on. 

Comment. Section 649.120 supersedes the first two sentences of 
former Sections l1500(f)(4) and 11518. Under Section 649.120, the form 
and contents of a proposed decision and final decision are the same. 
Cf. former Section 115l7(b) (proposed decision in form that it may be 
adopted as decision in case). 

Subdivision (a) is drawn from the first sentence of 1981 Model 
State APA § 4-215(c). The decision must be supported by findings that 
link the evidence in the proceeding to the ultimate decision. Topanga 
Ass'n for a Scenic Community v. County of Los Angeles, 11 Cal. 3d 506, 
113 Cal. Rptr. 836 (1974). The requirement that the decision must 
include a statement of reasons for the decision is particularly 
significant when an agency develops new policy through the adjudication 
of specific cases rather than through rulemaking. Articulation of the 
reasons in the agency's decision facilitates administrative and 
judicial review; helps clarify the effect of any precedential decision, 
see Article 3 (commencing with Section 649.310); and focuses attention 
on questions that the agency should address in subsequent rulemaking to 
supersede the policy that has been developed through adjudicative 
proceedings. 

The requirement in subdivision (b) that a mere repetition or 
paraphrase of the relevant statute or regulation be accompanied by a 
statement of the underlying facts is drawn from the second sentence of 
1981 Model APA § 4-2l5(c). 

The requirement in subdivision (b) that a determination based on 
credibility be identified is derived from Rev. Code of Wash. Ann. §§ 
34.05.461(3) and 34.05.464(4). A determination of this type is 
entitled to great weight on judicial review to the extent the statement 
of decision identifies the observed demeanor, manner, or attitude of 
the witness that supports the determination. Code Civ. Proc. § 1094.5 
(administrative mandamus). The observed manner of a witness includes 
observed actions of the witness. 

The first sentence of SUbdivision (c) codifies existing California 
case law. See, e.g., Vollstedt v. City of Stockton, 220 Cal. App. 3d 
265, 269 Cal. Rptr. 404 (1990). It is drawn from the first sentence of 
1981 Model State APA § 4-2l5(d). The second sentence codifies existing 
practice in some agencies. Third sentence is drawn from 1981 Model 
State APA § 4-215(d). 

Staff Note. At tile State Bar "Cosmic APA" presentation, tile 
concern was expressed with subdivision (a) tllat. althougll including 
reasons is good practice, a legal requirement that reasons be included 
is inadvisable. It may generate litigation over the sufficiency of the 
reasons stated in the decision, even tIlough tile decision is clearly 
correct on the record. Suppose the right decision is made, but for tile 
wrong reasons; must tile decision be reversed, or tile matter re1leard? 
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Concerns were also expressed about the proposal to require that 
the presiding officer's fact determinations based on credibility of a 
witness be given "great weight" on review: 

(1) A presiding officer who wants to make the decision reversal 
proof could easily do so by the device of basing the decision on 
"credibility" determinations. 

(2) The rule could allow a 
decision to go unchecked, since 
rehearing the evidence de novo 
determinations. 

biased administrative law judge's 
the agency head is precluded from 
and _king its own credibility 

§ 649.130. ISSUance of proposed decision 10/31/91 

649.130. (a) Within 30 days after delivery of a proposed decision 

to the agency head or other time provided by agency regulation, the 

agency head shall issue the proposed decision as a public record, and 

serve a copy of the proposed decision on each party. 

(b) Issuance and service under this section is not an adoption of 

a proposed decision by the agency head. Nothing in this section limits 

the time within which a proposed decision becomes a final decision 

under Section 649.150. 

Comment. Subdivision (a) of Section 649.130 restates the second 
paragraph of former Section ll5l7(b) and extends it to hearings not 
required to be conducted by an OAR administrative law judge, along with 
the authority of those agencies to vary the time allowed for issuance. 
The agency may not by regulation provide another time if the 
adjudicative proceeding is required by statute to be conducted by an 
administrative law judge employed by the Office of Administrative 
Hearings. Section 641.130. Service on a party is accomplished by 
service on the party's attorney or authorized representative if the 
party has an attorney or authorized representative of record in the 
proceeding. Section 613.210 (service). 

Subdivision (b) makes clear the distinction between the issuance 
requirement for a proposed decision (this section) and the time within 
which the agency must act before a proposed decision becomes final 
(Section 649.150). The time within which a proposed decision must be 
issued does not affect the time the agency bas for acting on the 
proposed decision. 

§ 649.140. Adoption of proposed decision 10/31/91 

649.140. (a) Within 100 days after delivery of tbe proposed 

decision to the agency head or otber time provided by agency 

regulation, the agency head may summarily do any of the following: 

(1) Adopt the proposed decision in its entirety as a final 

decision. 
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(2) Make technical or other minor changes in the proposed decision 

and adopt it as a final decision. Action by the agency head under this 

paragraph is limited to a clarifying change or a change of a similar 

nature that does not affect the factual or legal basis of the proposed 

decision. 

(3) Reduce or otherwise mitigate a proposed remedy and adopt the 

balance of the proposed decision as a final decision. 

(b) In proceedings under this section the agency head shall 

consider the proposed decision but need not review the record in the 

case. 

Comment. Section 649.140 is drawn from the second paragraph of 
former Section l15l7(b). The authority in SUbdivision (a)(2) to adopt 
"with changes" supplements the general authority of the agency head 
under Section 649.170 (correction of mistakes and clerical errors in 
final decision). 

Mitigation of a proposed remedy under subdivision (a)(3) includes 
adoption of a different sanction, as well as reduction in amount, so 
long as the sanction adopted is not of increased severity. 

It should be noted that the adoption procedure is available to an 
agency as an alternative to review procedures under Article 8 
(commencing with Section 649.210) (administrative review of proposed 
decision) • 

The agency may not by regulation provide another time under this 
section if the adjudicative proceeding is required by statute to be 
conducted by an administrative law judge employed by the Office of 
Administrative Hearings. Section 641.130. 

§ 649.150. Time proposed decision becomes final 9/11/92 

649.150. Unless adopted as a final deciSion under Section 649.140 

or reviewed under Article 8 (commencing with Section 649.210), a 

proposed decision becomes a final decision at the earliest of the 

following times: 

(a) If pursuant to Section 649.210 by regulation the agency 

precludes administrative review, at the time the proposed decision is 

issued by the presiding officer. 

(b) If pursuant to Section 649.210 by regulation the agency limits 

administrative review, at the time limited in the regulation. 

(c) If the agency head in the exercise of discretion denies 

administrative review, at the time administrative review is denied. 

(d) One hundred days after delivery of the proposed decision to 

the agency head, or longer time provided by agency regulation. 
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Comment. Section 649.150 supersedes the first sentence of 
subdivision (d) of former Section 11517. See alao 1981 Model State APA 
§ 4-220(b). The time within which a proposed decision becomes final is 
not affected by the time within which a copy of the proposed decision 
must be issued by the agency as a public record. See Section 649.130 & 
Comment (issuance of proposed decision). 

An agency that wishes to reject a proposed decision must do so 
through the administrative review procedure. Cf. Section 649.240 
(decision or remand). 

The 100-day period after which a proposed decision becomes final 
may not be extended by agency regulation in a hearing required to be 
conducted by an administrative law judge employed by the Office of 
Administrative Hearings. Section 641.130 (modification or 
inapplicability of statute by regulation). 

§ 649.160. Service of final decision on parties 9/11/92 

649.160. (a) The agency shall serve a copy of the final decision 

in the proceeding on each party within 10 days after the final decision 

is issued. The final decision shall state its effective date and shall 

be accompanied by a statement of the time within which judicial review 

of the decision may be initiated. Failure to state the time within 

which judicial review may be initiated extends the time to six months 

after service of the decision. 

(b) If a propoaed decision is issued and served on the parties in 

the proceeding and the agency head adopts the proposed decision as a 

final decision under Section 649.140 or the proposed decision becomes a 

final decision by operation of law under Section 649.150, the agency 

may satisfy subdivision (a) by service of a notice that states the 

effective date and judicial review period and that the proposed 

decision is the final decision or, if the final decision makes 

technical or other minor changes in the proposed decision, that the 

proposed decision is the final decision, with specified changes. A 

notice under this subdivision may be served simultaneously with service 

of a copy of the proposed decision under Section 649.130. 

(c) The final decision shall be issued immediately by the agency 

as a public record. 

Comment. Section 649.160 supersedes the third sentence of former 
Section ll5l7(b), former Section ll517(e), and the third sentence of 
former Section 11518. For the manner of service (including service on 
a party's attorney or authorized representative of record instead of 
the party), see Section 613.210. 
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The California Public Records Act governs the accessibility of a 
decision to the public, including exclusions from coverage, 
confidentiality, and agency regulations affecting access. Gov't Code 
§§ 6250-6268. 

Staff Note. The judicial review period has not yet been addressed. 

§ 649.170. Correction of mistakes and clerical errors 

in final decision 10/31/91 

649.170. (a) Within 15 days after service of a copy of a final 

decision on a party, the party may apply to the agency head for 

correction of a mistake or clerical error in the final decision, 

stating the specific ground on which the application is made. Notice 

of the application shall be given to the other parties to the 

proceeding. The application is not a prerequisite for seeking 

administrative or judicial review. 

(b) The agency head may refer the application to the presiding 

officer who formulated the proposed or final decision or may delegate 

its authority under this section to one or more persons. 

(c) The agency head may deny the application, grant the 

application and modify the final decision, or grant the application and 

set the matter for further proceedings. The application is considered 

denied if the agency head does not dispose of it within 15 days after 

it is made. 

(d) Nothing in this section precludes the agency head, on its own 

motion or on motion of the presiding officer, from modifying a final 

decision to correct a mistake or clerical error. A modification under 

this subdivision shall be made within 15 days after issuance of the 

final decision. 

(e) The agency head sha1l, within 15 days after correction of a 

mistake or clerical error in a final decision, serve a copy of the 

correction on each party on whom a copy of the final decision was 

previously served. 

(f) By regulation the agency may provide a period longer than 15 

days for proceedings under this section, except that the regulation 

sha1l not permit proceedings under this section after initiation of 

administrative or judicial review. 
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Conunent. Section 649.170 supersedes former Section 11521 
(reconsideration). It is analogous to Code of Civil Procedure Section 
473 and is drawn from 1981 Model State APA § 4-2l8. "Party" includes 
the agency that is a party to the proceedings. Section 610.460 
("party" defined). 

The section is intended to provide parties a limited right to 
remedy mistakes in the final decision without the need for 
administrative or judicial review. Instances where this procedure is 
intended to apply include correction of factual or legal errors in the 
final decision. This supplements the authority in Section 
649.l40(a)(2) of the agency head to adopt a proposed decision with 
technical or other minor changes. 

For general provisions on notices to parties, see Sections 613.210 
(service) and 613.220 (mail). The times provided in this section are 
extended in the case of service by mail or other means. Section 
613.230 (extension of time). 

Article 2. Administrative Review of Decision 

§ 649.210. Ayailability and scope of review 9/11/92 

649.210. (a) Subject to subdivision (b), an agency may review a 

proposed or final decision on its own motion or on petition of a 

party. In the exercise of discretion under this subdivision, the 

agency head may do any of the following with respect to administrative 

review of the proposed or final decision: 

(1) Determine to review some but not all issues, or not to 

exercise any review. 

(2) Delegate its review authority to one or more persons. 

(3) Authorize review by one or more persons, subject to further 

review by the agency head. 

(b) By regulation an agency may mandate administrative review, or 

may preclude or limit administrative review, of proposed or final 

decisions. Notwithstanding Section 641.130, this subdivision extends 

to an adjudicative proceeding required by statute to be conducted by an 

administrative law judge employed by the Office of Administrative 

Hearings. 

Conunent. Section 649.2l0 is drawn from 1981 Model State APA § 
4-216(a)(1)-(2). A proposed decision that is not reviewed becomes 
final at the time specified in Section 649.150. 
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This section is subject to a contrary statute that may, for 
example, require the agency head itself to hear and decide a specific 
issue. See, e.g., Greer v. Board of Education, 47 Cal. App. 3d 98, 121 
Cal. Rptr. 542 (1975) (school board, rather than hearing officer, 
formerly required to determine issues under Education Code § 13443). 

It should be noted that an agency whose hearings are required to 
be conducted by an administrative law judge employed by the Office of 
Administrative Hearings is included among the agencies that may by 
regulation mandate, preclude, or limit administrative review despite 
the general rule of Section 641.130 (modification or inapplicability of 
statute by regulation). 

§ 649.220. Initiation of review 9/11/92 

649.220. (a) On service of a copy of a proposed or final decision 

that is subject to review under Section 649.210, but not later than the 

effective date of the decision stated in the decision or if the 

effective date is not stated in the decision not later than 30 days 

after service: 

(1) A party may petition the agency head for administrative review 

of the proposed or final decision. The petition shall state the basis 

for review. 

(2) The agency head on its own motion may give written notice of 

administrative review of the proposed or final decision. The notice 

shall be served on each party and, if review is limited to specified 

issues, shall identify the issues for review. 

(b) By regulation an agency may provide a different period for 

initiation of administrative review than that provided in this 

section. Notwithstanding Section 641.130, this subdivision extends to 

an adjudicative proceeding required by statute to be conducted by an 

administrative law judge employed by the Office of Administrative 

Hearings. 

COmment. Section 649.220 supersedes a portion of the first 
sentence of former Section l15l7(d). See also 1981 Model State APA § 
4-2l6(b)-(c). For the manner of service, see Section 613.210. See 
also Section 613.230 (extension of time). 

It should be noted that an agency whose hearings are required to 
be conducted by an administrative law judge employed by the Office of 
Administrative Hearings is included among the agencies that may by 
regulation provide a different period for initiation of administrative 
review than that provided in this section despite the general rule of 
Section 641.130 (modification or inapplicability of statute by 
regulation) • 
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§ 649.230. Reviey procedure 9/11/92 

649.230. (a) The reviewing authority shall decide the case on the 

record, including a transcript or a summary of evidence, a recording of 

proceedings, or other record used by the agency, of the portions of the 

proceeding under review that the reviewing authority considers 

necessary. A copy of the record shall be made available to the 

parties. The reviewing authority may take additional evidence that, in 

the exercise of reaaonab1e diligence, could not have been produced at 

the hearing. 

(b) The reviewing authority shall allow each party an opportunity 

to present a written brief or an oral argUllent as determined by the 

reviewing authority. 

(c) The reviewing authority may remand the matter for further 

proceedings. The remand shall be to the presiding officer who 

formulated the proposed decision, if reasonably available. 

(d) The reviewing authority is subject to the same provisions 

governing qualifications, separation of functions, ex parte 

cOlIIIIIIJD.ications, and substitution that would apply to the presiding 

officer in the hearing. 

CO!l!l!!ent. Section 649.230 restates the first, second, and fifth 
sentences of former Section 11517(c) except that the reviewing 
authority is precluded from taking additional evidence (except evidence 
unavailable at the hearing before the presiding officer). Cf. Code 
Civ. Proc. § 1094.5(e); see also 1981 Model State APA § 4-216(d)-(f). 
The reviewing authority is the agency head or person to whoa the 
authority to review is delegated. Section 610.680 ("reviewing 
authority" defined). 

Subdivision (a) requires only that the record be made available to 
the parties. The cost of providing a copy of the record is a matter 
left to the discretion of each agency as appropriate for its situation. 

Subdivision (d) extends to the reviewing authority the provisions 
of this part governing qualifications (Sections 643.210-643.230), 
separation of functions (Sections 643.310-643.340), ex parte 
communications (Sections 648.510-648.550), and substitution (Section 
643.130), that are applicable to the presiding officer. 

If further proceedings are required, they may be obtained on 
remand under Section 649.240. 
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§ 649.240. Decision or remand 10/31/91 

649.240. (a) Within 100 days after presentation of briefs and 

arguments, or if a transcript is ordered, after receipt of the 

transcript, or other time provided by agency regulation, the reviewing 

authority shall do one of the following: 

(1) Issue a final decision disposing of the proceeding. 

(2) Remand the matter for further proceedings. The remand shall 

be to the presiding officer who formulated the proposed or final 

decision, if reasonably available. 

(3) Reject the proposed or final decision, without remand. The 

reviewing authority shall dispose of the proceeding within a reasonable 

time after rejection. 

(b) The time under subdivision (a) may be waived or extended with 

the written consent of all parties or for good cause. 

(c) A final decision or a remand for further proceedings shall be 

in writing and shall include, or incorporate by express reference to 

the original proposed or final decision, all the matters required by 

Section 649.120 (form and contents of decision). A remand for further 

proceedings shall specify the ground for remand and shall include 

precise instructions to the presiding officer of the action required. 

(d) The reviewing authority shall cause a copy of the final 

decision or remand for further proceedings to be served on each party. 

Comment. 
llS17(c)-(d) • 
4-2l6(g)-(j) • 

Section 649.240 supersedes 
It is drawn in part from 1981 

Government 
Model State 

Code 
APA 

§ 
§ 

Remand is required to the presiding officer who issued the 
proposed decision only if "reasonably" available. Thus if workloads 
make remand to the same presiding officer impractical, the officer 
would not be reasonably available, and remand need not be made to that 
particular person. 

Specification of the ground for remand must be precise, but need 
not include the same details of explanation as a final decision would 
contain. The specification may include such matters as the need for 
additional proceedings resulting from newly discovered evidence. 

The reviewing authority is the agency head or person to whom the 
authority to review is delegated. Section 610.680 ("reviewing 
authority" defined). For the manner of service, see Section 613.210. 

The agency may not by regulation provide another time under 
subdivision (a) if the adjudicative proceeding is required by statute 
to be conducted by an administrative law judge employed by the Office 
of Administrative Hearings. Section 641.130. 
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§ 692.250. Procedure on remepd 6/14/91 

692.250. (a) On remand, the reviewing authority may order 

authorized and appropriate temporary relief. 

(b) The presiding officer shall prepare a revised proposed or 

final decision on remand based on the additional evidence and the 

record of the prior hearing. 

(c) The revised proposed or final decision on remand shall be 

served on each party and is subject to correction and review to the 

same extent and in the same manner as an original proposed or final 

decision. 

COIIIIDent. Subdivision <a) of Section 692.250 is drawn from 1981 
Model State APA § 4-216(g). Subdivisions (b) and (c) restate the third 
and fourth sentences of former Section 11517(c). For the record in the 
proceeding, see Section 649.230 (review procedure). For the manner of 
service, see Section 613.210. 

Article 3. Precedent Decisions 

§ 649.310. Precedential effect of decision 9/11/92 

649.310. A decision lI&y not be expressly relied on as precedent 

unless it has been designated as a precedent decision by the agency. 

Comment. Section 649.310 is new. 

§ 649.320. Designation of precedent decision 9/11/92 

649.320. (a) An agency shall designate as precedential a final 

decision or part of a final decision that contains a significant legal 

or policy determination of general application that is likely to recur. 

(b) Designation of a decision or part of a decision as 

precedential is not rulemaking and need not be done under Chapter 3.5 

(commencing with Section 11340) of Part 1 of Division 3 of Title 2, 

relating to rulemaking. 

(c) An agency's designation of a decision or part of a decision, 

or failure to designate a decision or part of a decision, as 

precedential is not subject to judicial review. 

Comment. Section 649.320 recognizes the need of agencies to be 
able to make law and policy through adjudication as well as through 
rulemaking. It codifies the practice of a number of agencies to 
designate important decisions as precedential. See Section l2935(h) 
(Fair Employment and Housing Commission); Unemp. Ins. Code § 409 
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(Unemployment lnaurance Appeals Board). Section 649.320 is intended to 
encourage agencies to articulate what they are doing when they make new 
law or policy in an adjudicative decision. 

This section applies notwithstanding any contrary implication in 
Section 11347.5 ("underground regulations"). Nonetheless, agencies are 
encouraged to express precedent decisions in the form of regulations, 
to the extent practicable. 

§ 649.330. Index of precedent decisions 9/11/92 

649.330. <a) An agency shall maintain an index of significant 

legal and policy determinations made in precedent decisions. The index 

shall be updated not less frequently than annually, unless no precedent 

decision has been designated since the 

(b) The index shall be made 

last preceding update. 

available to the public by 

subscription, and its availability shall be publicized annually in the 

California Regulatory Notice Register. 

Comment. The index required by Section 649.330 is a public 
record, available for public inspection and copying. 

Staff Note. The Co..u.ssion asJeed to see a draft of the provisions 
set out in this section. 

§ 649.340. Article not retroactive 5/1/92 

649.340. (a) This article applies to final decisions issued on or 

after January I, 1996. 

(b) Nothing in this article precludes an agency from designating 

as precedential a final decision issued before January I, 1996. 

Comment. Section 649.340 minimizes the potential burden on 
agencies by making the precedent decision requirements prospective only. 

CHAPTER 10. IMPLEMENTATION OF DECISION 

§ 650.110. Effective date of decision 9/11/92 

650.110. <a) The decision is effective on the date stated in the 

decision or, if the effective date is not stated in the decision, 30 

days after it becomes final, unless: 

(1) The agency head orders that the decision becomes effective 

sooner. 

(2) The agency head orders that enforcement of the decision shall 

be stayed. 
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(b) A party may not be required to comply with a final decision 

unless the party has been served with or has actual knowledge of the 

final decision. 

(c) A nonparty may not be required to comply with a final decision 

unless the agency has made the final decision available for public 

inspection and copying or the nonparty has actual knowledge of the 

final decision. 

(d) This section does not preclude an agency from taking immediate 

action to protect the public interest in accordance with Sections 

641.310-641.370 (emergency decision). 

Comment. Subdivision (a) of Section 650.110 restates subdivision 
(a) and a portion of the first sentence of subdivision (b) of former 
Section 11519, with the addition of the provision for statement of the 
effective date in the decision. The remainder of the section is drawn 
from 1981 Model State APA § 4-220(c)-(d). The section distinguishes 
between the effective date of a decision and the time when it can be 
enforced. For provisions on stays, see Section 650.120. 

The requirement of "actual knowledge" in subdivisions (b) and (c) 
is intended to include not only knowledge that an order has been 
issued, but also knowledge of the general contents of the order insofar 
as it pertains to the person who is required to comply with it. If a 
question arises whether a particular person had actual knowledge of an 
order, this must be resolved in the manner that other fact questions 
are resolved. 

The binding effect of an order on nonparties who have actual 
knowledge may be illustrated by a state law that prohibits wholesalers 
from delivering alcoholic beverages to liquor dealers unless the 
dealers hold valid licenses from the state beverage agency. If the 
agency issues an order revoking the license of a particular dealer, 
this order is binding on any wholesaler who has actual knowledge of it, 
even before the order is made available for public inspection and 
copying; the order binds all wholesalers, including those without 
actual knowledge, after it has been made available for public 
inspection and copying. 

§ 650.120. Stay 5/1/92 

650.120. A stay of enforcement may be included in the decision or 

may be ordered at any time before the decision becomes effective. 

Comment. Section 650.120 restates the first sentence of former 

Section l15l9(b). 
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§ 650.130. Probation 5/1/92 

650.130. (a) A stay of enforcement may be accompanied by an 

express condition that the respondent comply with specified terms of 

probation. Specified terms of probation shall be just and reasonable 

in the light of the findings and decision. 

(b) Specified terms of probation may include an order of 

restitution that requires the respondent to compensate the other party 

to a contract damaged as a result of a breach of contract by the 

respondent. In such a case, the decision shall include findinga that a 

breach of contract has occurred and shall specify the amount of actual 

damages sustained as a result of the breach. If restitution is ordered 

and paid under this subdivision, the amount paid shall be credited to 

any subsequent judgment in a civil action based on the same breach of 

contract. 

Comment. Subdivision (a) of Section 650.130 restates the last 
sentence of former Section ll519(b). Subdivision (b) restates former 
Section l15l9(d). 
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