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Subject: Study F-1120 - Domestic Violence Prevention Statutea (Comments 
of Interested Persons and Inclusion of 1992 Legislation) 

Attached to this memorandum are comments received from two people 

regarding the September 1992 tentative recommendation relating to 

Reorganization of Domestic Violence Provisions. Draft legislation 

incorporating 1992 legislation affecting domestic violence provisions 

is also inclUded. 

COMMENTS OF INTERESTED PERSONS 

The Commission received the comments of Alana Bowman, City 

Attorney, Los Angeles City Attorney's Office. See Exhibit 1. The bulk 

of Ms. Bowman's comments involve substantive revisions that are not 

appropriate for inclusion in the 1993 legislation, since they involve 

potentially controversial policy issues. 

The Commission also received the comments of Elizabeth Stoffel, 

California Alliance Against Domestic Violence. See Exhibit 2. Many 

points raised by Ms. Stoffel are minor. Of these, the staff agrees 

that two changes should be made. See draft Sections 6220 and 6273. 

Other issues raised in Ms. Stoffel's letter are discussed below. 

Adding children to "domestic violence" definition (Section 6211> 

A primary goal of the tentative recommendation relating to 

Reorganization of Domestic Violence Provisions is to consolidate and 

reconcile differences in duplicative provisions of the Family Law Act 

(FLA), the Domestic Violence Prevention Act (DVPA) , and the Uniform 

Parentage Act (UPA). In relation to the definition of domestic 

violence, the FLA and the DVPA did not authorize orders to protect 

children, but the UPA did. 

As a policy matter, it is unclear to the staff why the DVPA should 

authorize orders to protect "an adult person related by consanguinity 
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or affini ty wi thin the second degree," but 

Also, as the Commission will recall, 

should not protect a child. 

people involved with the 

legislation that removed the reference to children said that the change 

was inadvertent. See First Supplement to Memorandum 92-56. 

Ms. Stoffel feels that adding children would create problems, 

mainly because the definition of domestic violence in Penal Code 

Section 13700 does not include children. Penal Code Section 13700 is 

part of a group of statutes that outline requirements for law 

enforcement response to domestic violence. The staff did not amend the 

Penal Code definition, since it appears to apply to criminal 

violations, as well as to acts prohibited by the DVPA. 

The issue is further complicated by 1992 amendments to Penal Code 

Section 12028.5 which authorizes law enforcement officers to confiscate 

deadly weapons in situations involving domestic (now family) violence. 

See draft Penal Code § 12028.5. Before being amended, this section 

contained a definition of domestic violence that did not include 

children. The amended section defines "family violence" and includes 

violence against children. 

However, as a practical matter, the proposal to include children 

in the DVPA's definition of domestic violence is based, in part, on the 

assumption that eliminating existing authority to issue orders would be 

controversial, while expanding authority would not. It appears that 

this assumption is mistaken. 

At this point, the staff sees the following options: 

Continue problems in existing civil law. The sections could be 

revised to go back to the existing situation where domestic violence 

orders can protect children when obtained in a Uniform Parentage Act 

action, but not when obtained by married persons in a proceeding for 

dissolution, nullity, or legal separation. This would continue 

existing law, but is contrary to the goal of consolidating and 

reconciling the sections. Further, there is no policy reason for this 

distinction; rather it probably resulted from legislative oversight. 

Fix problems in existing civil law, but continue differences 

between civil and criminal provisions, The DVPA definition including 

children could be adopted and the Penal Code sections left as they 

are. This would have the benefit of making the provisions of the DVPA 
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consistent, since children could be protected by the orders without 

regard to the type of proceeding in which the orders were issued. As a 

matter of policy, if children are going to be protected, all children 

should be protected. The drawback of this option is that it does not 

resolve the inconsistencies among the provisions of the DVPA and the 

various definitions in the Penal Code. 

Fix both sets of problems. A single set of definitions could be 

drafted and the Penal Code sections conformed to those. The staff 

prefers this option, at least as an ini tial goal. This would be a 

significant improvement in the law. The civil and criminal provisions 

would be consistent and future amendments could be directed to a single 

set of definitions. However, this may involve practical problems, if 

interested persons cannot agree on whether or not children should be 

protected. Further, amending the Penal Code sections may cause 

additional problems. 

Eliminate court authority to issue ex parte visitation order (Section 

.6..3.lli 
This section continues the provision in the FLA authorizing 

issuance of an ex parte visitation order when the parties are married. 

The DVPA did not provide for ex parte visitation orders. Ms. Stoffel 

thinks the DVPA rule is better. Based on her experience with domestic 

violence cases, she believes this keeps the parties apart and reduces 

the likelihood of further incidents of domestic violence, pending the 

court hearing. This change would also result in having a single rule, 

which is preferable. However, eliminating the court' s discretion to 

issue ex parte visitation orders in all cases might be controversial, 

since there may be other cases were visitation is appropriate. 

Substitute "petitioner" for "family or household member" (Section 6342) 

As Ms. Stoffel points out, the definition of "family or household 

member" was amended out of the DVPA in 1990, but the term left in the 

sections that followed. This is a problem that the staff has struggled 

with in connection with Sections 6250 (grounds for ex parte emergency 

protective order) and 6320 (ex parte order enjoining harassment, 

threats, and violence) as well. It is unclear whether the 1990 
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legislation left the term in the statutes inadvertently. If so, it is 

unclear what should be substituted for it. Therefore, in keeping with 

the general goal of not making substantive changes, the staff continued 

the existing language. However, the staff would revise Section 6342 to 

substitute "petitioner" for "family or household member," since in this 

context "petitioner" is appropriate. The same substitution would not 

work in Sections 6250 or 6320 and the staff would not revise these. 

1992 LEGISLATION AFFECTING DOMESTIC VIOLENCE PROVISIONS 

The effect of 1992 legislation on Family Code provisions is 

covered in other memorandums: Memorandum 92-33 and First Supplement, 

considered at the September Commission meeting, and Memorandum 92-66, 

on the agenda for this meeting. The staff is incorporating the 1992 

legislation affecting the domestic violence provisions in this 

memorandum to alert people who do not receive the other memorandums of 

the effect of 1992 legislation on those provisions. 

1992 Cal. Stat. ch. 140. Amendments made by this bill are 

implemented without substantive change in draft Section 6345. (This 

amendment was included it in Exhibit 8 to Memorandum 92-33.) 

1992 Cal. Stat. ch. 1136. Amendments made by this bill are 

implemented without substantive change in draft Sections 6222 and 6223. 

STAFF RECOMMENDATION 

The staff will draft legislation to implement Commission decisions 

regarding the issues raised in this memorandum and integrate these 

provisions with those in the tentative recommendation. If the December 

Commission meeting is canceled, the staff's goal would be to circulate 

the new draft of the domestic violence provisions to interested persons 

as a discussion draft and to present a draft recommendation at the 

January meeting. 

Respectfully submitted, 

Pamela K. Mishey 
Staff Counsel 
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This tentative recommendation is beine dislribafecJ 10 that intelelted penoos will be." ," 

advised oCme Commilsion', tentative conclusionaand can maketbeirviewl tnoMttotbe·" 
Commission. Any commenlS &eIIt to the Commissilll wiD be • pllt oftbe public RlCOId and " 
will be considered at a public meeting wilen the 0IImiIIi0D determines the ~ it 'f.<'; , , 
will include in iegislatioo die Commission plans to.,.....1d to dlelqitlature.Jfkjill[t(, 
as impotllDt to advise the Commission that you ~ tie Ientati"" ~ u it 0~:' 
is to advise the Commission that )'OU believe revIIkms aboolO beiDade inthe:IeIiIati~;;t,; 

recomJDMdation, , .' ,;:;~:,'k, ':'>;;'~t': :·~\"'t~~r:"'J 
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. \.. '. ,~:. 1 '" '. :' ..••. <'-:, ,'. . . , ,:':~·:''''-':-·;'~~'''~'!;~:;';;V·-·I: 

The ~Ission oflen subslltltiall)' revUes ten .. ~mendadoos ... teidOfIbo l;, .' 
comments t receives, Hence. tbis tentative recommendation is nol necessarily 'die' ~":' 
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hIlL Collett •• I &11 ( .... 11). Pre .. ''''GI __ lIdnloluce 
SEC. _DiYisioo 10 (commePd", with Section 6200) is added to the Family 

Code. load: 

DMSION 10. PREVEN'I10N OF DOMESTIC VIOLENCE 

PART I. SHORT TITLE AND DEFINITIONS 

r ..... Code t 6280 (Idded). Short tJtIe 
6200. Tbls division may be cited u tile Domestic Violence Prevention Act 
Com ...... Sec:IIoD 6200 continues fOl'llll!l' Code Of CiVil Procedure sectioII .541 whbout 

subltlDlhe C!hMp 
ThIs dIYIIIoD coIJcI:Is the substantive provisions for Issuance 01 restrailllni orders intakicrl to 

pme .. dNDNIlC 'riOIeIcc. FOI1DlIfIy IheIe subltandyc provtllons were dUJl"C'Ied In .. "" ....... 
pan In die forIIIcr Pllllily Law Act. the DoIllClllc VloleDce PrewJIIIion Act. IDd the UnllQrao.' 
PIteJItI88 Act. Now dill U\ese bodies 0( law hive beeII consolidated in die Family Code.ll-=
dupllcathe pottsloal tllve beeII C'OIIIOticIIIed IIId conllnued in 1hI' diVision. References to Ihc 
appIltible ,ublllMive provisions in till, III Vision II'e continued In the dt¥ildOll loveminI 
dIasoIudoa.lIIIllltJ. or leIal iepInIIoIllDd blthe dlvllIon IOvernlna the UnlCorm PIrenIqe Act. 
see SectIoM 203S. :zoco. &: 2045 (rcIa1inlag 0RIerJ In dissolution, nuu....,.", lepltrep ...... 
ptocwl " 7710, 7110. &: mo (reanIIIbIa Udm In Ulllfona PlremqaActPlV"""""na). 

Interim CGmmeIlL ThIs sectlon contl1lUe8 SectlOII S S I 0 without SUbltllldWl dlaDl6- The 
refueuce III dIIs dlvllIoa as the Domesdc ViOIenc:e Prevention MAc(' hII bceD sublllMed for the 
re(aeucc to !he Domes\k Violence PrewaIioa "Law." ThIs chan8e c:onIOnns tbls ICCdon to olber 
sections In tbls COde and exJlIlng Code ofCIYiI ~ Secllon .541. 

Fam. Code t 011 (added). Applkllloll otdelllllllDlUI 
6201. Unles. the provision or context otherwise requires, the definitions In this 

pan govern me construction of Ibis division, 
Commnt. Section 6201 coDliIllJel the IntnJductory clause of Cormer Code 01 eMI Proc:eduIe 

Section 542 wilhout substantlve chanp. The illltO(\uclOry clauliC of Wa sectlon haS been added 
for conformity with other secllons In this code. See Section SO &. Commenl. 

Filii, Code t 6203 (added). "A.bllle" 

6203. "Abuse" means intentionally or recklessly to cause or attempt to cause 
bod' injury. or sexual assault, or to place a person in reasonable apprehension of 
lmminen . ous bodily injury to that person or to another. 

ommeat. SecUon 6203 contlnucalormer COOl' of Civil Procedure Section 542(a) without 
substantive change. For provisions sdoptln8 this definltlon by referencc, see Section 3022 
(dctermlnilll besllnlecesl of child In cuslody proceeding): Evld. Code I 1107 (admissibility of 
expen witnl!lSS teStimony regarding bIlItted womco's syndrome). 

Flm. Code t 6lO5 (added). "A.mDIly" 

6205. "Affinity," when applied to the marriagc relation. signifies thc connection 
existing In consequcnce of maniagc between each of the manied persons and the 
blood relatives of the other. 

2 
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CcIInam. SecUoa 620S Is • DeW provilion crlwn from Code of Ovil ~ Section 17(9). 

FIIJD. Code ,6209 (8dded). ''CohIbIlIIDt"; "former COIIabltant" 

6209. "Cobabitant" means a person who regularly resides in the household. 
"Former cohabitant" means a person who formerly regularly resided in the 
household. 

Comment. Sealon 6209 colllinues rormer Code of Civil Procedure Section 542(c) without 
chanac· 

Fam. Code t 621 I (added). "Domes! Ie violence" 

6211. "Domestic violence" is abuse perpetrated against any of the following 
persons: 

(a) A spouse, former spouse, cohabitant, former cohabitant. a child, an adult 
person related by consanguinity or affinity within the second degree. or a person 
with whom the respondent has or has had a dating or engagement relationship. 

(b) A parent or a child when the presumption applies that the male parent is the 
father of a child of the female parent or the child pursuant 10 the Uniform 
Parentage Act (Part 3 (commencing with Section 7600) of Division 12). 

CommenL Section 6211 conllnues former Code of Civil Procedure Section 542(b) without 
substantive change. In subdlvlslon (a). the reference to an ongoing dating or engagcmcm 
relatlonshlp l1li been added. 1bis COIIforms this sCClion with a pan of Penal Code SCCllon 
13 700(b). defining Mdomesllc vloleDCe" for purpDSCs of seuing standards fot law enforcement 
response to domestic violence. The references to a child In subdivisions (a) and (b) have been 
added 

For provisions adOpting this definition by reference, see Sections 3064 (limitatlon on ell pane 
order granting or modifying CUStody order), 3111 (separate meetings where history of domeStic 
violence or domestic violence prevention order), 3176 (separate mediation permitted where 
hiSlOry of domeslic violence), 31n (separate mediation where domestic violence prevention 
order). 3192 (scpar&te counseling where domeslic violence prevention order): Evld. Code' § 1107 • it" 
(admissibility of eJtpen witness testimony regarding banered women's syndrome). '''AI1..~fj I 

_ ~ i ~ fY',":- .." 
Fam. Code f 6113 (added). "Domestic violence prevenllon Onler~'---- \ 'Vd.eft \,\1 ~ 1-1 "-

6213. "Domestic violen~e..I~revention-« er" ~n order. issued ex parte. C. ~ 
after notice and hearing or in a judgment. as applicable, that does any of the 
following: 

(a) Enjoins a pany from any of the acts described in Section 6320. 
(b) Excludes a party from a dwelling. 
(c) Enjoins a pany from specified behavior that the court detennines is necessary 

to effectuate orders under subdivision (a) or (b). 
Comment. Secllon 6213 Is a new provision included fur drafting convenience. The term 

"domestic violence prevention order" is used In this division In Sections 6222 (order 1Im.lting 
visilation to situations where Utlrd person present). 6225 (coun to provide infonnation to parties 
concerning terms and effect of order). 6228 (support person for victim of domestic violence). 
638.~ (notice to Department of Justice). 6386 (appointment of counsel and payment if fees and 
costs to enforce order), 6388 (criminal penally for violation of order). 

ror prOVisions adopting this definition by reference, see Sections 213 (responding pany's 
request for afflrmatJve relief allCmative to moving party's requested relict). 2333 (evidence of 

3 
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FRO'!: c:ENTM.. TRI~S TO: 415 494 1827 OCT 8. 1992 8:46AK 11244 P.18 

specific Ic:tI of mlacollduct). 3100 (vlsllllioB dghtt .eoeraily), 3101 (vlsltIUoo rlJhtl of 
steppII'eIlt or Jrllldplrcnlin dllIOllIdoa. DUllIty. or IeJII separIIioD proceedtll&). 3111 (separate 
mcctlnll wbcrc hlllOr)' of dOmettIC Vlolelll:e or domestic violence prevention order). 3177 
(sepII'lte IDCdIaIlon wbc:re domealc vloleace prevention order), 3192 (separate counseling where 
domestic ViOlence preveDUoA order), and 7604 (pendente lite relief of custody or grlDt or 
visitatiOn rights); Gov'I Code 1 2684I(feea Cot protecllve order); PecW Code f 12021 (Orcanns); 
Welt • .t IIIIt. Code tt 304 (custody of c!epe'!(IeRl cllildren of !he court). 362.4 (juvenile court 
order concernIDS custody or vlslllIIon). 

PART 2, GENERAL PROVISIONS 

Fun. Code f 6llO (added). PurpoRl or dlYlsioa i'k t CA 4+'1 of tf.t. vfd I 'f'YI.SC ( d., (rf <,. ik 
6220. Tho purposes of this division arc to !~..v.tnLtherecWTe f Io\4\Cl1(.e. 

violenc~ and to provide fo separati~f the person~ved in tho domestic 
violence su ficient to e.Jt'd6'le these ~o seek a resolution of the . 
causes of vio ... ----.-

Cornmeal. Section 6220 continues former Code of Civil Procedure Section 540 witnoul 
subsllllKlve c:hanae. lbe former section conlained a list of persolli !hal duplicated the 1151 In 
Section 6211. l1tiS language has been omitted as surplus. See Section 6211 ("domestic Violence" 
deflned). See also SectlODS 6203 ("abusc" defined). 6205 ("affinlly" detlned). 6209 ("cohabllant" 
and "former c:ohabJIIIK" defined). 

Fun. Code • 6121 (lidded). Fees 

6221 .. (a) There is no filing fee for a petition or response relating to an order 
issued pursuant to this division. 

(b) Fees otherwise payable by a petitioner to a law enforcement agency for 
serving an order obtained under this division may be waived In any case in which 
the petitioner has requested a fee waiver on the initiating petition and has filed a 
declaration that demonstrates. to the satisfaction of the court, the financial need of 
the petitioner for the fee waiver. 

(c) The declaration required by subdivision (b) shall be on one of the following 
fonns: 

(J) The form formulated and adopted by the Judicial Council for litigants 
proceeding in forma pauperis pursuant to Section 68511.3 of the Government 
Code, but the petitioner is not subject to any other requirements of litigants 
proceeding in fonna pauperis. 

(2) Any other form that the Judicial Council may adopt for this purpose pursuant 
to Section 6229. . 

(d) In conjunction with a hearing pursuant to this division. the court may issue 
an order for the waiver of fees otherwise payable by the petitioner to a law 
enforcement agency for serving an order obtained under this division. 

Comment. Section 6221 continues forme!' Code of Civil Procedure SecUon 546.5 withOUI 
substantlve change. In subdivision (I). the reference 10 an "Order Issued pursuant 10 this division" 
bas bccn substituted for lhe former reference 10 a "protective order. restraining order, or a 
permanent Injunction." Thi$ is 1101 a substantive chlnge. In subdivisions (b) and (d). references 10 
"this diviSion" have been substituted for the former reference 10 "this section." The former 

4 
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refeI_ WIt.Ie,r, ma Ibrmr.r Code of CYII Prooodiie SecliOJt'S46.S did not provide for !he 
issuace of ordeIL The idbeuce bu bcco COO'CClCd to IIIc:JIIde my of !he ordcl1 JISIICd \IIICIer !he 
DomeIIJc Violaa Pre ""'1oG Ad, ibis clmJoa of !lie Flllllly Code. 

F .... Code t 6W (added), Order UmlllD, YiJAtalion to lItuaUoGl "hen tblrd perIOII .. _a. 
6222, In D1IkiDg an award of temporary custody of a child pursuant to this 

division, if a domestic: violence prevention order has been directed to a parent of 
the child, the court sball consider whether the best interest of the child requires 
that the visitation granted to that parent with respect to the child &ball be limited to 
situations in which a third person. specified by the court. is piClCJ1l. A parent may 
submit to the court the name of a penon that the parent considers suitable to be 
present during visitation. The detennination of the best interest of the child 
pursuant to this section shall include the considerations specified in Section 3022. 
The court shall also consider in its deliberations the nature of the acts from which 
the parent wu enjoined and the period of time that hal elapsed since that order. 

Comment. Section 6222 continues former Code of CIvil Procedure SecUon 547.5 wlibout 
substAntIve chIDge. The pbrase Mlkllncstlc violcnee.preventloll order" has beeIllUbldtuled Cor Ole 
references 10 OJdcrs undel specific sections formerly In the Civil Code and the Cooe of Civil 
Procedure. Thls il not • substantive change. ,Ince SectIon 6213 defines MdOmesUc violence 
pre~ order" to include IheIe orden, See also SectIons 3044 {pareIIl COlIvictecl uDder eeItIill 
Penal Code provisions IlOl llJowed U1IIUpervised vlsltltlon}. 3131 (acdon by eIIsutei IltoiliCY 
wlletc chUd lakeD or detllDed In viollUon ot VlsltaUOII order); Code Clv. Proc. I 917.7 (Older DOl • . .._+n 
aulomllic:a1lyltayed by appeal). iltr..e""" ~ i4" ~."*ll~ 
Flm, Code t 6W (added), QmcJIUolII for Issuance ofmu~u raining order ,.- p. rl1f ~ 

6223. A mutual restraining order enjoining the ties from any of the acts ~ ttf 
described in Section 6320. may not be issued unles th parties personally appear 42._ (; 
and each pany presents evidence of abuse or domestic violence. . O ..... e.. 

Comment. 5ecUon 6223 conllllUei wilhoullubstanlive mange fonner Code of Civil Procedure 
Section 545,5. \he second paragraph of fonner Civil Code SeeLion 4359(1), and fonner Civil Code 
Section 7020(0. The reference 10 Section 6320 has been subslituted for a spc:c:iJ1c list of atts. 'JllIs 
is not a subslami ve chanle. Since SectIon 6320 duplicates the otoineci Ust. See also Sect1011S 6203 
("'abuse" dcI1ned), 6211 ("'domcstlc violence" defined). 

FIIIJI, Code t 6224 (added). Requited ltatemenllin order 

6224. An order issued pursuant to this division shall state. on its face, the dale of 
expiration of the order and the following statements in substantially the following 
fonn: 

"This order is effective when made. The law enforcement agency shall enforce it 
inunediately upon receipt. It is enforceable anywhere in California by any law 
enforcement agency that has received the order or is shown a copy of the order. If 
proof of service on the restrained person has not been received. the law 
enforcement agency shall advise the restrained person of the tenns of the order and 
then shall enforce it." 

5 
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eommeal. SecdoD 6224 COIIIinueI wilbout subllantl~ dianlt formc:r Code of Civil Proce<Ua 
SeetiOIl '52. the flm lenience of former CJvll COde Section 43'9(c). and Cormer ClvU Code 
SectIon 7020(c). This ICCdon JOIICfIlIza the requirements of !he Cormer sections to apply 10 all 
order. Issued pursuant to Ibis dlvIsioo. Th1t II DOt a subltanti~ chanp. Sec Cal. R. Ct. 1285.05 
(rev. July 1. 1987) (temporary restraiDlIII order In dissolution. nullity, or leaal separation 
pnx:ecdIq). 1296.10 (rev. Jan. 1. 1991) (order to show cause and temporary reslralnin. Older In 
proccedIna pursuant to DomClllc VloIeDCe Prevention Act or Uniform PareDtqe Act). 1296.29 
(DeW July I. 11191) (ralralnln. order after hcarill.in dissolution. hUlUty, orlelal separation or In 
prooeedIapllllder Domeslic Violence Preventioo Act or Uniform Parentage Act). 

Fam. Code 16125 (added). Court to pro.tde Inlonn.Uon to partlee concerning t,rJIIIIIId 
effectotonler _ .. /f'OS'n411't 

6225. The court. in issuing a dORlCstic violence preve~~rder pursuant to this 
division where both parties are present in coun, shallmform both the petitioner 
and the respondent of the tenus of the order, including notice that the respondent is 
probibited from purchasing or receiving or attempting to purchase or receive a 
flJ'eartD and including notice of the penalty for violation. 

<:emment. section 622S continucs former Code of Civil Procedure Section SSo(O Without 
substanUve change. The reference to ~domestic violence prevenlion order" Iw been substltu!eC1 
for the refereJIcc 10 an order "predicated on" what are now Sections 632().6322. 'IbIs Is DOt a 
substantive c:hID&e. since "domestic vloJence prevention oroe(' has bccn dcftncd to include the 
same orden. See Section 6213 ("domesdc violence preventiOn order" defined). See aIao Goy" 
Code t 12021 (&) (penally for YIolation of IIrearm prohibition In resualnlllJ order). 

Fam. Code f 6226 (ldded,;Q..atement of address not reqWnd 

6226. A petition for -. ursuant to tbis division is valid and the order is 
enforceable withou i".e!plic!tl stating the address of the petitioner or the 
petitioner's place of residence, school, employment, the place where the 
petitioner's child is provided child care services. or the child's school. 

Comment. Section 6226 generalizes and conlinues the lasl se.tltence of former Code of Civil 
Procedure Sectlon S4S withoul substantive change. ThIs section has been expanded 10 apply 10 
orders contained in a judgment. The references to "petitioner" have been substltuled for lIle 
former references to ·'applicant. .. This is not a substantive chanle. 

Fam, Code 16227 (added). Relssuance 01 restraining order 
6227. (a) If tbe petitioner files an affidavit stating that the respondent could not 

be served within the time required by statute, the coun may reissue an order 
previously issued and dissolved by the coun for failure 10 serve the respondent. 

(b) The reissued order shall state on its face the date of expiration of the order. 
(c) No fee may be charged for the reisluanee of the order unless the order has 

been dissolved three times previously. 
Comment, Section 6227 contiDUe$ former Code of Clyll Procedure Section S27(b) without 

substantive change. The reference 10 "pcIltJoner" has been substituted for the former reference to 
"applicant." ThIs is not a subslantive change. 

6 
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Filii. Code t 6l2I ( .... ), Support pemDII tor ridlm 01 eke Illk riGl!8ce 

6228. (a) It is the function of a support penon to provide moral and emotional 
support for I person who a11eges he or sbe is a victim of domestic violence in the 
proccedJngs specified in this section. 

(b) The support person shall assist the person who alleges he or she is a victim of 
domescic violence in feeling more confident that he or she will not be injured or 
threalelled by the other pany during the proceedings where the penon who alleges ~ 
he or she is a victim of domestic violence and the other pany must be present in • ~v.!J 
close proximity. The support person is not present as a legal advisor and shall not '1(""-
give legal advice. ~' 

(c) A support penon may ICCompll'! ither to' ~ 
• • "'4 •• _ ~, 

~ violence prevention orde here' the an is Dot re sented b . 
~he support person may sit wilh I e pany afihe table that is generally"> 

reserved for the pany and Ihe pany's auorney. 
(d) NotWithstanding any other prOvision of law 10 the contrary. if a court has 

issued I domestic violence prevention order. a suppon person may accompany a 
pany protected by the domestic violence prevention order during a mediation 
session held pursuant to an Iction or proceeding under this code. The agency ~ 
charged with providing family court services shall advise the part b" 
the order of the right to have a suppon penon during mediation. A mediator may ~\' 
xelude a support person from a mediation session if the support person 

participates in the mediation session, or acts as an adVOCAte. or the presence a 
particular support person is disruptive or disrupts the process of mediatio The 

senee of the support person does not waive the confidentiality of the mediation, 
and the suppon person is bound by the confidentiality of the mediation. 

(e) In a proceeding subject to this section. a support person may accompany a 
. . ' . threats of domestic violence and .• 

where the party is not rer.e~.I!.~ b an alla".'. may sit with the party at th~ """" 
ta e ailS genera y reserv or e party and the party's attorney. 

<n Nothing in this sectlon precludes a courl from exercising its discretion to 
remove a person from the courtroom who it believes is prompting, swaying, or' 
influencing the pany prolected by the order. 

Commellt. Seclion 6228 generalizes and continues former Civil Code Section 4351.6 without 
substantive change. The phrase "dolllCSllc violence prevention order" has been substilUted for the 
references to orden under specific sections formerly in the Civil Code and the Code of Civil 
Procedure. Section 6213 defines "domestic violence prevention order" to Include the orders 
forml2"ly referred 10. CXQCllI Code of Civil Procedure 527.6. whim proVIdes for similar orderS in 
sHuations nol covered by this diviSion. 'IbIs is not a substantive change, since. Insofar as former 
Civil Code Section 4351.6 applied 10 Code of Civil Procedure Section 527.6. the former sectiOn Is 
cOnlinued In new subdiVIsion (0 of Code of Civil Procedure Section 527.6. See Code Clv. Proc. § 
527.6 (civil harassment orders) & Comment. See also Sectlon 6211 ("domestic violence" 
defined). 

In subdiVIsion (d), a reference to "aelion or proceeding under this code" has been substiluled 
for the former reference 10 "action or proceeding under this part,~ meaning the former Family 

7 
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Law AI:l (ron.cr PM 5 (COIIIlDCIIdaa wiIb fonDer SecUoo 4(00) of DlvIIioG 4 of IIIe Civil Code). 
ThlIIUI«! 1 ad. a ..... Ift e~ Ie 

FonDer ClYil Code Stx:don 4351.6(0) baa been omIUOd. ThIll. !lOt a subltaatlve chanp. dnee 
lbe fanner AlbdlvIIIoa dupUCIIOd a proYilion Ibat Is condnuod In Sectloa 622l1(b). 

~ FIJn. Code 162Z9 (lidded), Judicial CouncIl form. and I IISlructlODI 

l(J~'t: 6229. The Judicial Council sbiu prescribe the fonn of the orders and any other 
~~ .. ~ it- documents required by this division and shall promulgate instructions for applying 
A\~ lAo for orden under this division. 

(;I"''''' • .,1' v" _ t\or' Comme!IL Secdoo 6229 COIItinues wilhoot subslant.lve ch&ng<i rormer Code 01 CIvil ProtctUe 
,,_ /1'" ScctJon 543, the ftnt scotence of tile IhIfd PIlIP'ph of subdlvlslon (b) and U\c ftnt ICDfeIlCO of 
":7{ the fourth plFl&ripb of IUbdIvlslon (e) of fOrmer Code ofClvn.~ Scctton 546. and IIIe 

las' PIRIfIPb of ronner CIvil Code SeeIIon 4359(.). 

Faro. Code I '230 (added), Remedies cumulative 
6230. The remedies provided in Ihis division are in addition to any other 

remedies. either civil or criminal. which may be available to the petitioner. 
Commeal. Section 6230 comlnues former Code of Civil Procedure SectIon 549 wltllou1 

substantive cllance. The word "petltlooer" has been substituted for ''plalnllft' to conform to 
revisions mille to fonner law. Sec 1990 Cal. SW. ch. 752. 

PART 3. EMERGENCY PROTECTIVE ORDERS 

CHAPTER 1. GENERAL PROVISIONS 

FIJn. Code t 6240 (lidded). DefinltloJlS 

6240. As used in this part: 
(a) "Emergency protective order" means an ex pane order issued under this pan. 
(b) "Judicial officer" means a judge, commissioner, or referee designated under 

Section 6241. 
(c) "Law enforcement officer" means one of the following officers who requests 

or enforces an emergency protective order under this part: 
(1) A police officer. 
(2) A sheriffs officer. 
(3) A peace officer of the Department of Parks and Recreation. as defined in 

subdivision (g) of Section 830.2 of the Penal Code. 
Comment. Section 6240 is • new section Ihat defines several lenns for Ihe pwpDICS of this pan 

relating excluSively to emergency protective orders. The terms "Judicial officer" and "law 
enforcemenl officer" arc consistent with the Judicial Council fonn for the emergency protective 
order. See Cal. R. Ct. 129~.90 (rev. Jan. 1. 1992). 

Provisions concerning emergency proleCtlve orden relating to domestic violence from fonner 
Code of Civil Procedure Section 546(b) and provisions concemlng emergency protective orden 
relating to child abuse from former Code of Civil Procedure Section 546(c) hive been unified to 
the extent practicable In this pan. ThIs approach Is consistent wilh !be unified Judicial Counc.ll 
fonn for the emergency prOlectlve order. 
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Fana. au II •• G41 (r' 'I f). DII'pse .... 01 jDdkil'lIIcer to GrIll, __ .... emeraeDC7 ............. 
62A 1. The presiding judge of the IUpCrior court in each county shall designate at 

least one judge. commiaaioncr. or refCRe to be reasonably available to issue oraUy. 
by telcpboocor otherwise. emelgency piocective orders at all times whether or not 
the court is in session, 

CeIlunPt. SccIiOll 6241 conUDUeI wllhout IUblWllive chaJIIe the tInI "'''''''1Ce of the flflt 
paraplllb of fOrmer Code Of Civil Procedure Section 546(b). SeeSecUon 624O(b) (MJudIdaI 
offlcer" ddllllld by refereMe to lhis SCdIoD). See alto Scctlon 6240(') ("emecaaq proIcctlvc 
order" deftacd). 

CHAYmR 2. ISSUANCE AND EFFECT OF EMERGENCY PROTEcnvE ORDER 

Pam. Code f 6l!O (Idded). Grounds for ex plrte emergtllC)' protective order 

6250. The judicial officer may issue an ex parte emergency protective order 
where a Jaw enforcement officer asserts reasonable grounds to believe either or 
both of the following: 

(a) That a person is in immediate and present danger of domestic violence, based 
on the person's allegation of a recent incident of abuse or threat of abuse by the 
person against wbom the order is soughL 

(b) That a child is in inunediatc and present danger of abuse-by a family or 
household membet. based on an allegation of a recent incident of abuse or threat 
of abuse by the family or household member. 

Commeat. Scc:don 6250 conllnues wllhout IUbltanlive change the second semeace of the first 
paragraph ofrubdivlslon (b) Ind Ibe secoIId 5eIIlellCC of the fIrIt pangrapb of subdlvislon (c) of 
former Code of Civil Procedure SectIon 546. In lubdlvislon (a), the pInSe "by Jhe penon allaiDSl 
whom tbe order II SOUGht" has been added. This Is not Intended 81 a substantive chlnge. See 
ScctJons 6203 ("abuse" dcIlned). 6211 ("domestic violence" defined). 

With resn 10 orders Issued under subdivision (b). the effect of the deftnllion of Mlaw 
enforcement officer" in SectIon 624O(c) Is to provide authority for park police to seek orderS In 
child abuse situations. ThIs is conllstent With the Judicial Counctl form for the emergency 
protective order. See Cal. R. Ct 129$.90 (rev. Jan. I. 1992). 

See also Sectlons 62Ml(a) ("emerBency proIecIlve order
h deflned). 624O(b) <"Judicial officer" 

den ned). 

Flm. Code t 6151 (lidded). Flndllg required 10 Issue order 
6251. An emergency protective order may be issued only if the judicial officer 

finds both of the following: 
(a) That rea.~onable grounds have been asserted to believe that an iounediate and 

present danger of domestic violence exists or thaI a child is in irwnediate and 
present danger of abuse. 

(b) That an emergency protective order is necessary to prevent the occurrence or 
recurrence of domestic violence or child abuse., Q ~ 111"t.&1S 

CommeAI. Section 6251 contJnucs Without Substantive change thc~11 1 sentence of the second 
paragrapll of subdlvlslon (b) and lite first sentence of the second pit ofrubdlvlslon (e) of 
former Code of Civil Procedure Section 546. See also Sections 62 ("abuse" dc1Incd). 6211 

9 ~ *'pttt/M't INA ~ ~~ . 
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("domestic violmce" defined), 6240(1) ("emergency protcctlve order" deflned), 624O(b) 
\ ("judIdII otnccr" deftned). 
\ 5 1 Fun. Code • 6251 (lidded). Ordellillduckd 10 emergency protective order 

I 6232. An emergency protective order may include any of the following specific 
! orders u appropriate: f 1 <a) Orden let forth in Sections 6320,6321, and 6322. 

(b) An order detennining the temporary care and cona-ol of any minor children 
-I!. ... : of the eodangcmt person and the person against whom the order is sought 
_~ I (c) An order authorized in Section 213.5 of the Welfare and Institutions Code, 
~ I including provisions placing the temporary care and control of the endangered 
\ f \ child and any other minor children in the family or housebold with the parent or 
-fl guardian of the endangered child who is not a resU'ained party . . ~ i Comment. The inlroductory clause and subdivisions (a) and (b) or Section 6252 conllnue 

.f!! 'it I WltIlO\ll IIIbltanlive change the third SCOIeIlCe of the first paragraph or former Code of Civil 
i"' Procedure 5ectJoa S46(b). 

i., The introdllClOly claulC and subdiviSion (e) collllnue wilhoul substantive change the second 
l -t sentence or the lIrA paragraph of former Code of Civil Procedure Sec1ion S46(c). 1be reference III 
~.. the "lcllaI" aulRlt&n has been omiuec:l as surplus. Thls conforms witll terminology in the Probale 
:3 ~ Code. See Prob. Code It 23~()(b). 24OOCb) r&Uardian" defined). 

1 
~ ~ See also Secdolll 6203 nbuse" defined), 6211 ("domesllc violence" defined). 6240(a) 

• • ~ ~ , (Uemergency pocecdve order" deftncd). 
l .. : 

. ~ ~ . '" 'ram. Code I 6253 (added). Cooten" or order 
... ~ ~ 6253. An emergency protective order shall include all of the following: 

.. t :.l. ~ (a) A statement of the grounds asserted for the order. 
s: +- .I:l, (b) The date and time the order expires . 
• !.a:: (c) The address of the superior coun for the district or county in which the . «~: endangered person resides. 

(d) The following SlatemenlS, which shall be printed in English and Spanish: 
(l) "To the Protected Party: This order will last only until the date and time 

noted above. If you wish to seek continuing protection. you will have to apply for 
an order from the coun. at the address noted above. You may seek the advice of an 
attorney as to any matter connected with your application for any future coun 
orders. The auorney shOUld be consulted promptly so that the attorney may assist 
you in making your application." 

(2) ''To the ResU'ained Party: This order will last until the date noted above. The 
protected pany may, however, obtain a morc permanent resa-lining order from the 
court. You may seek the advice of an attorney a~ to any matter connected with the 
application. The attorney should be consulted promptly so that the attorney may 

~ assist you in responding to the application." 

/'

11 (e) In the case of an endangered child, the following statement. which shall be 
A.lGPI printed in English and Spanish: "This order will last oniy until the date and time 
....- ~ 4, noted above. A more permanent restraining order under Section 213.5 of the 
~ V 'Q Welfare and Institutions Code may be applied for from the coun. at the aclFlress 

~~~\o 10 
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noted above. You may seek the advice of an atlorDey in coanectioD with the 
application for. moR permanent relfraining order." 

Commellt. SccUoD 6253 coadDUell wttIIoul subslalltlve cbange the partS of the SCCOIId 
pIrIlrapbs of sabdlvllioaa (b) and (c) oC Conner Code of CIvil Procedure Section S46 tJIII 
enumerated the CO.entl or an emeracncy procectIve order. The lanpage concerning attorney 
advice In subdivision (e) has been conformed 10 the lanpli8 of subdivilion (11)(1). See aIao 
SccUoII624O(a) ("eua .. 1Cf JlUkiCII'ft order" dcftned). 

Faro. Code' 6254 (Idded), AnJlablll1J ot emeratlCY protective order " 
6254. The flCt that the endangered person has left the household to avoid abuse ~ 

does not affect the availability of an emergency protective order. I 
Comment. SectloII 6254 coDllIIIIeS wilboul subsllllUve cbange the IevenOl I*qrapb of 0; I. 

Section S46. The endangered person may be an adull or I child. Sec 11110 Section 6203 ("abuseH I' I.J. subdJvlslon (b) and the 5eventh paragraph of subdiYlsion (c) of I'omIet Code of Clvll Procedure .~'t 

det1ned). 6240(.) ("emcrJCllCY prolectlve order" defined). I. ~ 
Faro. Code' 6255 (Iddecl)' IISUIIICt fl P PIrie emtl'&eJlC)' pratedl" order t.J- r-.'" 

6255. An emergency protective order shan be issued without prejudice to an~ 1I~; ~ j 
~ ~~~ Comment. Section 6255 continues without substantive change the last sentence of the tint ~~ ~~' 
paragraph or subdivision (b) and the last senlence of the first parqrlph of subdivision (c) of I 
former Code of Civil Procodurc Seedon 546. Sec also Section 6240(1) ("emerseaty pr«ecdve 
order" defined), 

Fam. Code' 6156 (lidded), Expll'ltlon of order 

6256. An emergency protective order expires not later than the close of judicial 
business on the second day of judicial business following the day of its issuance. 

Commenl. SecUon 6256 continues without sub5llnUve chinle lhe slxUl paragraph of 
subdivision (b) and lhe thirl1 sentence of the IIrst paragraph of subdivision (e) of former Code of 
Civil ProanIre Section 546. See also Scctlon 624O(a) (Memergency proleClive orderM defined). 

Yam. Code t 6157 (added). A ppllCillon fot IlItIre pennanenl restnlini nil order 
6257. If an emergency protective order concerns an endangered child. the child's 

parent or guardian who is not a restrained party. or a person having temporary 
custody of the endangered child. may apply for a more pennanent restraining order 
under Section 2) 3.5 of the Welfare and Institutions Code. 

Commenl. Section 62~7 continues the third paralrapll of former Code of Civil Procedure 
Section S46(c) wiUloul substantive chanle. for provisions relaung 10 orders concerning 
endanlcroc1 chlldren. see Secllon 62SO(b). 6251(a). 62S2(b)-(c). See also Section 6240(a) 
("emergency protective order" defined). The reference to the "legal" guardian ha~ been omitted as 
surplus. Thts conforms wiUl terminology in the Probale Code. See Prob. Code §§ 2350(b). 
24OO(b) ("guardian" defined). 

11 
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PART 4. RESTRAINING ORDERS 

CHAPJ'ER 1. GENERAL PROVISIONS 

film. Code , 6310 (added). _111ft oa IIftIdavit lIIowtB, fellOlllble proof of put lid or 
lIdIatlbUII 

6300. A reattaining order may be granted purtuant to this division. with or 
without notice. to restrain any penon upon an affidavit which. 10 the satisfaction 
of the court. .bows reasonable proof of a put act or acta of abuse for the purpoIC 
of preventing I recurrence of domestic violence and ensuring a period of 
separation of the persons involved. 

Can. lit. Seclilla 6300CODIinues!be Ilr$I seNenee or former Code of avll Pnx:edure SecUon 
545 wlthoat IUbsIulive change. The former reference to • "temp:nry" restrllDlDI order has been 
omined. for conslslcocy with other sections In this pan. Thli Is not I substantive dWlse. Sec also 
Sections 6203 ("abuse" defined). 6211 ("dolllClllc vloleuce" defined). 

For general provisions rcllllni to ex pane re&ll'alnlnl orders. I1'e Part 4 (commenclnl wlih 
Sectlon 240) of Division 2. 

Fam. Code t 6301 (8dcltd). Pertoa. whO mlY be cranted restralDlnc order 

6301. (a) A restraining order may be granted pursuant 10 this division to any 
person described in Section 6211. 

(b) The rigbtlO petition for relief shaI1 not be denied because the petitioner has 
vacated the household to avoid abuse. and in the case of a marital relationship. 
notwithstanding that a petition for dissolution of maniage. for nullity of maniage. 
or for legal separation of the panics. ha& not been filed. 

Comment. Section 6301 continues the second and third sentences of former Code of CMI 
Procedure SectIon 545 wilboul substantive chlnlc. A reference to Section 6211 has been 
substituted for. the referencc 10 former Code of Ci vii Procedllre Sectlon 542. This is DOl a 
subsllntive change, since the reJeVI1II 111ft of the Ionncr section Is continued in Section 6211. The 
former refereoce to a "temporary" reatnlnllII order has been omlncd. for conslltency with oIhcr 
sections in this part. This is not a substantive change. See allO Scc&lon 6203 ("abuse" defined). 

~ 10 
Flm. Code I 6302 (added). Notice in restralnln& order ." to 

6302. A restraining order ~han set fonh on ilS face a notice in substantially the &(,\_~~ 
following form: C/:.', 0/ 

"NOTICE TO RESTRAINED PARTY: If you do nOI appear at the court hean~'n ~. 
specified herein. the court may grant the requested orders for a period of up t 3 . 
years without further notice to you." 

Comment. SCCllOIi 6302 conIJnues the second paraaraph of Code of Civil Procedure Sectlon 
546{a) and former Civil Code SectiOD 4~9(d) without SubslalUlve change. A reference to 
"restralned party" ha.\ been substituted for a fonner reference 10 "defendant" in former Code of 
Clvlll'roc:cdurc Section 546(a). The former reference 10 "PetllloncrlRcspondent" In former Civil 
Code SecUon 4359(d) has been replac:cd by the refcrence to "Restrained Party." This Is DOl a 
substantive change. See Cal. R. Ct. 1296.10 (rev. Jan. I. 1991) (order to show cause and 
restraining order). The former reference 10 • "temporary" restrainlnll order has been omilled. for 
conslsteney with oIhcc sections in this pIR. This Is DOl • substantive change. 
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CKAPIER 2. EX PARTE ORDERS 

Fam. Code f 020 (addtd). EaJehUI ban I ...... , threatt. aacl vloleace 

6320. On application by a party, the coon may issue. an ex ~order enjoining 

\ 

another party from contacUlI8, molesting. attackin&. striking. threatening, 5Cxually 
assauJdns. battering, telephoning, or disturbing the peace of the other party. and, 
in the dlacretion or the coun. on a showing of good cause, of other named family 
and houaelri4memben. 

Col ..... Sectioa 6320 restates wtlllout substaDli ve change former Code of CIvil Procedwe 
Sealoa 542(d} lid part of !he fust 5ellleace of former Code of Civil Prc:I!c>'ttoe Sccdon 546(1). 
and aJIIdllllCl wIdIout subsWllve chanp fonner Civil Code SertIOIll4359(a)(2) and 7020(aXI). 
A rcfcn:nce 10 !he "superior" court hU beeD omitted IS 8Urp\1Il. See Sccdon 200 (Juri1ldk:1ioft In 
superIOr court). The former refereoce 10 Code of Civil Proc:eduJe SecIiOD S27 hu been omilled. 
This Is not 1 subltantlve chanle. Sec SccIJon 240 & Comment. 

For generll provisions rcllUoglo ex pane reaU'alnlna orders. sec PIn ... (comJDCDCina wllh 
Sec:tioD 240) of DlviIkNI2. See 1110 SccIlon 6223 (c:ondI.doas for Issaua of DIIIIIIl realllinllll 
order). 

Fam. Code t WI (lidded). Exelusloa from dwtlllni 
6321. On application by a party, the court may issue an ex pane order excluding 

one pany from the family dwelling, the dwelling of the other spouse. the common 
dwelling of both panies, or the dweHing of the pany who hu care. custody, and 
conb'Ol of a child to be protected from domestic violence for the period of time and 
on the conditions the court determine •• regardless of which party holds legal or 
equitable title or is the lessee of the dwelling, on a showing of all of the following: 

(a) Facts suffICient for the court 10 ascertain that the petitioner has a right under 
color of law to poUession of the premises. 

(b) The party 10 be excluded has assaulted or threarens to assault the other pany 
or any other penon under the care, custody. and conb'Oi of the other party. or any 
minor child of the panics or of the other party. 

(c) Physical or emotional hann would otherwise resull to the other party, to any 
person under the care. custody, and control of the other party, or to any minor 
child of the parties or of the other party. 

CommeDl. SectIon 6321 restates without substantive change pan of the nrst sentence of Code 
of Civil Procedure SOCUon 546(8). and continues wtlhoUI substantive cbllllC the last panl8I'Iph of 
former Code of CIvil Procedure Section 546(1) and forma' CIvil Code SecUons 43S9(1)(3) and 
7020(1)(2). Thli section supersedes the Ihlrd pan of former Civil Code Section S l02(a). The 
reference 10 "lIIe common dwelling of boIh panieI" Is drlwn from former Civil Code Section 
702(J(b). lbiS Is IlOIlntcndcd as a substantl ve chanse. but rather is added to clarify application of 
the section to unmarried panles. A reference to the "superior" coun has been omitted as surplus. 
See Seaion 200 Ourlsd1C1lon in superior coun). The (0I'IIlel' reference to Code of Civil Procedure 
Section 527 hU been omltJed. ThIs is not • substanllve chanae. See Section 240 & Comment. 

For general provisions relallng 10 ex pane reaUalnina orders. see Pan 4 (commenctna wllh 
Section 240) of DIvision 2. 
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F .... Code • Q25 (added). ReI&nI~ 011 communllJ, qu;'-eommUDIIJ, and _PIrate 
prapertr .. dele. wdilldolllJl-pr'2' ~_ 

~2S~applic.tion by f}lrted ~y court may issue the following ex 

Ca) An order restraininl any person from transferring. encumbering, 
hypothecatina. concealing, or in any way disposing of any propeny, real or 
personal. whelher community, quasi-community. or separate. except in the usual 
course of business or for the necessities of life, and if the order is directed against 
a party. requiring that party 10 notify the other party of any proposed extraordinary 
expenciitula and to account 10 the coun for all exttaordinary· expenditures. 

(b) An order detennining payment of any liens or encumbranees coming due 
during the pendency of the order. 

CommeDt. Sccdon 6325 restates without substantive chance pan of the flrst &elItence of Code 
of Civil Procedun: Section 546(1), and continues wllhoUl subatantlve chln&e former Civil Code 
Secdoo 4359(aXl) and part of former Ci'lll Code Section 4359(1)(5). A reference to the 
"superior" court hal been omlned as smpIus. See SeClion 200 (jurlsdlcdon In superior court). The 
former rcferente 10 Code of Civil Procedure Section 527 has been omitted. Thls is not a 
substandve cIIInge. See Section 240 & Commem. 

For aeneral provisions relating 10 ex patte restralnlnl orders. see Part 4 (commencing wllh 
Section 240) 01 Division 2. See also SeetIon 11 (rererence 10 married person Includes tonnerly 
IIlIIfIcd peraoD). 

CHAPTER 3. ORDERS ISSUABLE AFfER NOTICE AND HEARING 

FIlii, Code 16340 (lidded). Order. that may be IIsued. ex parle 
6340. After notice and hearing. the court may issue any of the following orders: 
(a) Subject to subdivision (b). an order described in Chapter 2 (commencing 

with Section 6320). 
(b) An order excluding one party from the family dwelling. the dwelling of the 

other spouse, the common dwelling of both parties. or the dwelling of the party 
who has care. custody, and control of a child to be protected from domestic 
violence when the court finds that physical or emotional hann would otherwise 
result to the other party. to a person under the care. custody. and control of the 
other party. or to a minor child of the parties or of the other pany. 

(c) An order detennining the right of a patty to visit the minor child on the 
conditions the court determines. 

Commenl. SecUon 6340 ICIICfallzes and continues w11houl substllllive change Corniei' Code of 
Civil Procedure Section .547(1), the last pan of rormer Civil Code Section S 102(1). and !he (lrsl 
IWO sentences 01 former Civil Code SectIon 7020(b). In subdivision (b). !he phrase ~when the 
court finds~ haS been substituted for in<:ODSiSlelll references In the former sections to a "sllowIOI" 
by the petitioner and 1 "Dndlng" by !he coun. 

Tl'ils section seneralizes \he fonner aectlons IS follows: 
(I) The former Family Law Act. appllcable to pt"nceedlngs for dissolution. nullity. and legal 

separation. did IIOt COntain a p!'O'Ilslon for orders after heating. except In the case of fonner Civil 
Code Section m)l which provided for orders ellchKII RI 1 party from a dwelllni. ThI S secllon 
makes It clear that any of the orders described in Sectlon 6320 may be iSsued after notice and 
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(d) AaClldlr'for raatution uDder UUt lOCtion Iballnot include dllDl8e1 for pain 
and sufferina. 

CoIn ...... SeaIon 6342 COII1II111eS rormer Code 0( Civil Procedure Section 547(c) and Ihe lISt 
two ICIIIeDCeS or former Ovil Code Section 7020(b) without subsWlllve change. See also SecUOIl 
6203 ("abUIe" de1lDed). 

Fana. Code' 63G (Idded). Putld,.... .. COUIIIeII .. 
61'3 (.) Snb!crr tp ,nWjyl'ioo Cd) or pm!" :( a hearing, the coun may 

issue an order ~uiring any party to participate in ounselins with a licensed 
mental health professional, or through other community programs and services 
that provide approp.1ate counseling, including, but not limited to, mental health or 
substance abuse services, where it is shown that the parties intend to continue to 
reside in the same household or have continued to reside in the same household 
after previous inslances of domestic violence. The court may also order a 
restrained party to participate in bitterer's treatment counseling. 

(b) Where there has been a history of domestic violence between the paniea and~ 
an order described In Section 6320 Is in effect, at the request of the party protected 
by the order. the parties shall participate in counseling separately and at separate 
times. 

(c) The court shall fIX the costs and shall order the entire cost of tbeservices to 
be borne by the partiClln sucb proportions as the court deems reaaonable. 

(d) Before issuing the court order requiring counseling, the court shall find that 
the (mancial burden created by the court order for counseling does not otherwise 
jeopardize a party's other financial obligations. 

Comment. Seedon 6343 continues former Code of Civil Procedure Section 547(d) wilhout 
subSWIllve WIlJC. In subdiviSion (b). the reference to an order described In Section 6320 hIS 
been subslilutcd for the fonner ~nce to "protective" order. lbIs Is not 8 substantive d\anJe. 
See also Secdon 6211 ("domcsdc violence" defined). 

FaRL Code , 63" (added). Payment or attome,'s fees and costa 

6344. After notice and I hearing, the court may issue an order for the payment of 
attorney' 5 fees and costs of the prevailing party. 

Comment. Section 6344 continues former Code of CiVil Procedure Section 547(e) without 
substanllve change. See also Seclions 270-27~ (general provlSloDS for anorney's fees and costs). 

Fam. Code f 6345 (added). Durallon or restraining order granted after notice .nd hearlna 
634S. A restraining order granted aner notice and a hearing pursuant to this 

division. in the discretion of the court, shall have I duration of not more than three 
years, unless otherwise lenninated or extended by further order of the court either 
on written stipulation filed with the court or on the motion of any pany. 

Comment. Sccdon 6345 continues fOrmer Code oC Civil Procedure Section 548 and the third 
sentence of former Qvll Code SectIon 7020(b) without substantive chanse. The requiremenllhat 
!he stipulation be written has been Icncrallzed. Former Civil Code Section 702O(b) did nOI 
contain a wrltllI8 requirement. but rllher allowed 5tlpu1atton by ~mulU8l COIl8Cllt." 

15 
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CHAYI'ER 4. ORDERS INCLUDED IN JUDGMENT 

FIll\. Code t 6360 (lidded). Orden Ildaded I. JudI"""I 
6360. A judgment entered under this code may include any of the orders 

described in Sections 6320.6321. and 6322. 
Com ...... Sec:tIoe 6360 toDtIllIIeI without substantive chinle IDd g8llel"IUW the fim 

5CIIIeDCeI of (onaer Ovll Code SectIoDII 4458. 4516. IIId 7021 The (ormer sec1ionI applied only 
10 j\IdpneDII punulllllO the former Family Law Act IIKI the Uniform Plrentqe Act. whereas 
this soctIoa allows Ihe Inclusion of IheIe orders In lilY judgment uDder tills code. Sec allO 
Sc:ttlOnS 6380 (1rIIIIIIIlUliIO Ioclllllw eaforcemcnt aacncy). 6388 (aimiDII pcIIIIty for YlOIIdoD 
of order). 

FIlII. Code I 6361 (added). Stltements required where order IlIduded In Judpnellt 
6361. If an order is included in a judgment pursuant to Section 6360. the 

judgmcntshall state on its face both of the following: 
(a) Which provisions of the judgment are the orders. 
(b) The date of expiration of the orders. which shall be not more than three years 

from the date the judgment is issued unless extended by the coun after notice and fA.. . 
hearing. ' ()r f ~,~V\ 

Comme ... Section 6361 COlIIllMlcs wilhout substantive chlnge and geoerallzes !he accond ~i1~ 
scnteneeI or former CiVIl Code SccIIoIII.44Sa. 4' I O. IDd 7021. The former sections applied only at 
10 JudpeDlS p!ISUIIIllO the former FlJlllly Law Act aDel the Ullifonn PIrentage Act. wbcrcIs lit 
this section allows the Inclusion of IheIe orders In Iny judgment uDder this c:ode. See allO 
SecliODS 6380 (lI"ansmilllllO local lawenfOKement aaency), 6388 (criminal penally for violation 
ofordcr). 

PART 5. REGISTRATION AND ENFORCEMENT OF 
ORDERS 

Fam. Code 16310 (added). Tr......utlallo loeM law enforcemeat ... ., 

6380. The coun shall order the petitioner or the attorney for the petitioner to 
deliver, or the county clerk to mail. a copy of an order granted pursuant to this 
division, or an extension. modification, or termination of the order, and any 
subsequent proof of service, by the close of the business day on which the order, 
extension. modification, or termination was granted, to each local law enforcement 
agency designated by the petitioner or the attorney for the petitioner having 
jurisdiction over the residence of the petitioner, the residence of a pany with care, 
custody, and control of a child to be protected from domestic violence. and other 
locations where the coun determines that acts of domestic violence against the 
petitioner and any other person protected by the order are likely to occur. 

CommenL SectIon 6380 comlnucs wlthoul subsllnllvc chln&e the first senu:ncc of the flrsl 
paralfaph of former Code of Civil Procedure SeelIon 55OCI), lhe finl sentence of the nm 
paragraph of former Civil Code section 4359(b), the fll1l senlence Of former Civil Code Section 
702O(e). and the third sentences of former Civil Code Sections 4458, 4516. and 7021. The 
reference 10 other locallons where the coun determines thaI acts of violence aglllnst "any other 
penon protected by the order" are likely to occur has beeII added. 11lis confonns this section to 
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sec._ 632DWIIIdr IIIow1I11= COlIn to exJead Ihc pRIfCCdoIr of lbe-ordlir 10 OIlIer named family 
IIId "cJo t lid me.beII. see IiIO ScI:cIoo 621 I ("dOnWIC vIoleDceB dcIIncd). 

F-. CGdI t 6311 (added). Ellforeement GI onier 

6381. <a) Notwithstanding Section 6380 and subject to subdivision (b), an order 
issued purIUIIIt to this divilion II enforceable in any place in this state. 

(b) An order illued pursuant to this division Is not enforceable by a law 
enforcement apmcy of a political subdivision un1cu that law enfm:ement agency 

, 

has received a C~O~PY~O~f ~th~e~~~~~~§~~~~~~~~=~~~~§~~§;~ received a ~ the order er 
SeCllJoa 6381 lenc:ralizes and COntiDUellthc lac I*'IIfIiPb of ronner Civil Code 

SecliOD 43S9(b) without substantive chanlC. The former section applied only 10 the former 
Family Law Act. • 

Fa. CeIJe.f 6lIZ (Idded)' A Ylillblllty of Informallon CU\IC8I DI.,~rder 

6382. Eadt>8pplopdaee law enforcement ag~y shall maktavailableto any law 
enforcement officer responding to the scene of reported domestic violence, 
through an existing system for verification, infonnation as to the existence, tenns. 
and CWlenl Statui of an order issued pursuant to this division. . 

ComaIe ... Sec;doa 6382 contiouca wllI1oullUblWllil'O chlnp tile tint seneeoce of tile second 
parqraplt of Ionncr Code of Clvtl Proccdun: SectIon 5$0(1). the lut ICIIteDCe of tile first 
paraJtlPb of fOlDlcr Clvtl Code SectioD .. 359(b). and the last teDtence of former Civil Code 
Sccdoo 7020(e). See Il1O Scc:don 6211 ("domecIIc violence" defined). 

Flm. Code • 6JII3 (added), Service of restrllnlna order by la. enlOl'cement oftker 

_L",li ~83. (a) A domestic violence prevention order issued pursuant to this division 
~ t rna upon request of the petitioner. be served upon the respondent by any law 

~~ 1 e orcement officer who is present at the scene of reponed domestic violence 
st£ ,,~ involving the panics to the action. 
\,1 1 (b) The moving pany shall provide the officer with an endorsed copy of the 

order and a proof of service which the officer shall complete and transmit to the 
issuing court. ' 

(c) It &hall be a rebuttable presumption that the proof of service was signed on 
the date of service. 

Comment. Section 6383 generalizes ana conlinuea without substaPtive change the last two 
sentences of tile second parqrapll. of fonner Code of Civil Procedure Soctioo 5SO(.), former 
Code of Civil Proc:cdure Section SSO(h), former Civil Code Section 43S9(e), and fonner Civil 
Code SecUon 7020(&). "!be rcference to a "domestic violence prevenlion order" has been 
substituted for former references \0 specific orders found In the former Civil Code provisions. 
TIlls Is not a substantive chlRge. since ·'domestlc violcnce prevenlion ordera" are defined \0 
include the same orden. See Section 6213 ("domestIC vloleDce prevention order'" defined). The 
reference 10 "domestlc violence preventlon order" also supersedes the use of the phrase 
"restraining order .. ainst domestic violence" used In former Code of Civil Procedure Section 
,,0(8). See aIM Section 6211 ("domeet1c violence" defined). 
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6384. (a) If. penoG DUDCd ID • reacraJnin& order issued pursuant to this division 
bu DOt bcea .... penonalIy with !he order but has received ICtual notice of !he 
WIICIICe aclaabalncc of the onIer throuah penonal appearance in court to hear 
tbe lCIIDI cllhc order from tbe court, no additional proof of service il required for 
enfcmM","tClldlat order. 

(b) The jtdicial forms for re.ttaining orders shall contain a statement in 
subJtaMiaUytile following form: 

"NO ADDrnONAL PROOF OF SERVICE IS REQUIRED IF THE FACE OF 
THIS FORM INDICATES THAT BOTH PARTIES WBRJr PERSONALLY 
PRESENT AT THE HEARING WHERE TIlE ORDBR WAS ISSUED." 

Oci .... Subdlvlsklp (a) of Seclloa 6314 COIIIJIIUCI former Code of Civil Procedurl Seedoa 
550(1) WItlIoIiIllUblllntlve chanle. In subdivision (a). I retereace to lids dlvlatoD hu ... 
suballU1led ror the rormer rcfcreDCe 10 ''this section." The fonner reftreDce was l"MMIr, sllIte 
forar COde or Civil Procedure Sectioa 550 did IlOl provide tor tbe 1l1li1111:8 of orden. The 
rcfereace hal ... correeted to IDCIude lIlY of !be orden Issued UDder the DoIIIe.1e VloIIII:c 

J1
~ Fre ... Act. now thls dlvtaIon of the Filiiii)' Code. 

. t SubcIvIIIoa (b) of 5ec:tIon 6384 conUDUCI former Code of Civil Procedure Sccdon 55O(J) 
. .k;: wiIbOat .,.,.,ertve dIInp. The rormer rcIereIIce to "IempofaIy rellDllIiII8 ordeR or restnbIiA8 

f 
'f'- ordeiIlllaedlfteu belrlq"hu been replaced by I rdeleoce to "reattllnlaa Olden." 1bIa1s DOt 
~, .... ·.al .'-

/jS/\ . f' FIm. CGde t 6311 (lidded). NGtice to Departme.1 of Justke . 
. V I' 6385. (a) Except II provided in subdivision (b). upon receipt of a copy of a 
~ ~ domestic vioIenc:e prevention order issued pursuant to this divilion. together with 

.... "",,1' of service thereot'. the law enfon:ement agency having 
jurisdiction immediately notify the 
Department of race. of birth, and otber personal 
descriptive information as required by a form prescribed by the Department of 
Justice. the date of issuance of the order. and the duration of the order or its 
expiration dale. 

(b) Proof of service of the order is not required for the purposes of this section if 
the order indicates on its face that both parties were personally present at the 
hearing where the order was issued and that, for the purpose of Section 6384. no 
proof of service is required. 

(c) The failure of the petitioner to provide the Department of Justice with the 
personal descriptive information regarding the person restrained does not 
invalidate the restraining order. 

(d) If a court issucs a modification. extension, or termination of the order 
described in subdivision (a), the coun shall notify the I.w enforcement agency 
having jurisdiction over the residence or the petitioner. The law enforcement 
agency shall then immediately notify the Department of Justice. 

(e) There shall be no civilllabilit)' on the part of. and no cause of action shall 
arise against, an employee of a local law enforcement agency or the Depanment of 
Justice. acting within the scope of employment, if a person described in 

1-_______ _ 
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Memo 92-67 EXHIBIT 2 Study F-1120 

California Alliance Against Domestic Violence 
Advocating on Behalf of Battered Women and Their Children 

Mid-Peninsula Support Network 
200 Blossom Lane, 3rd Floor 
Mountain View, CA. 94041 

October 14, 1992 

California Law Revision commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA. 94303-4739 

Re: IF-lOOl, Tentative Recommendation 

Law Revision Commission 
RECEIVEO 

- .3 ;992 
File: ______ _ 
Key: ______ _ 

Family Code: Reorganization of Domestic Violence Provisions 

To Whom it May Concern: 

until recently, Nancy Lemon has been submitting comments to 
you on behalf of the California Alliance Against Domestic Violence. 
She has asked me to review the work you have been doing in your 
efforts to reorganize current law into a Family Code. What follows 
are my comments on the proposed reorganization of the domestic 
violence provisions in the new Family Code. 

I. REORGANIZATION OF THE SUBSTANTIVE PROVISIONS. 

Overall, the concept of consolidating the substantive provisions 
for domestic violence restraining orders into one comprehensive 
division seems a very useful one. Not only will it be easier for 
practitioners to use and understand, it will also be easier for 
legislators to amend more consistently. 

Specifically, the tentative recommendation calls for the new Family 
Code to contain one division entitled the Domestic Violence 
Prevention Act (Fam. Code Sections 6200 et seq.). The restraining 
order provisions currentl~ found in the other divisions would be 
repealed. Instead these d~visions would contain new provisions 
which specifically refer back to the Family Code's new Domestic 
Violence Prevention Act. 

A. Comments on the new Domestic Violence Prevention Act 

Family Code Section 6211 "Domestic violence" 
This section adds child abuse to the definition of "domestic 

violence," eventhough current CCP Section 542(b) (1) does not. Penal 
Code Section 13700 et seq. also excludes child abuse from the 
definition of dom •• tic violence. 
Ths Law ~evision commission's explanation for inclusion cites 
current civ. Code section 7020, but this is not a provision which 
specifically defines domestic violence. 
One of the main reasons I question the inclusion of child abuse in 

the definition of domestic violence stems from the further 
inconsistency this would cause between the new Family Coda and the 
provisions of the Penal Coda which outline law enforcement response 
to domestic violence. 19 



Family Code Section 6~20. Purposes of division 
I think it would be better for this section to continue the 

provision in current CCP section 540 which contains the phrase 
"acts of violence and .exual abuse" instead of "acts of violence." 
This is more consistent with the language in the 1990 amendments. 

Family code section 6222. Order limiting visitation to situations 
where third person present 

Again, I think it would be better to continue the provision in 
CCP section 547.5 which contains the words "any visitation" 
instead of "the visitation." "Any visitation" better conveys that 
the court might determine that no visitation is in the best 
interests of the child. 

Family Code section 6225. Court to provide information to parties 
concerning terms and effect of order 

This proposed section continues CCP Section 550(f) which 
outlines what information the court is required to give the 
litigants when both parties are present in court. 

It might also be useful to incorporate Penal Code Section 
13711 into this section (or at least somewhere in the General 
provisions sections). Penal Code Section 13711 outlines what 
information must be included in a pamphlet the county clerk is 
supposed to provide at the time a restraining order is applied for 
or issued. 

Family Code 6254. Availability of emergency protective order 
Use of the word "left" in this proposed section seems 

preferable to "vacated" in current CCP section 546(b) and (c). 
It better conveys the meaning that the departure can be temporary. 

Family Code Section 6273. Officer to carry copies of order 
I think it would be better to continue using the phrase "while 

on duty" which has been omitted froll this proposed seotion. This 
phrase is included in CCP Section 546(b) and (cl and it better 
describes the extent of the officer's duty. 

Family Code section 6300. Issuance on affidavit showing reasonable 
proof of past act or acts of abuse. 

This proposed section uses the word "ensuring" and the current 
CCP Section 545 uses the word "assuring." Is the use of "ensuring" 
purposeful or a typographical error? 

Family Code 6323. Determining temporary custody and visitation 
As stated in the comment concerning this section, there is an 

inconsistency betWeen CC Section 4359(a)(4) and CCP Section 546(a). 
The Family Law Act authorizes the court to grant custody and 
visitation orders pending the hearing and the Domestic Violence 
Prevention Act only authorizes the court to grant custody orders. 

The Law Revision cOllUllission has resolved the inconsistency by 
authorizing the court to grant visitation orders where the parties 
are married. I would argue that the new provision should retain the 
approach taken by the Domestic Violence Prevention Act with respect 
to all parties, whether they are married or not. 

This approach would further the purposes of the division by 
keeping the parties apart and reducing the likelihood of further 
incidents of domestic violence until they get to court where a 
visitation schedule, it appropriate, can be devised. 

20 



Family Code section 6340. Orders that may be issued ex parte 
Shouldn't this section be entitled "Orders that may be issued 

after notice and hearing"? 

Family Code Section 6342. payment of restitution for loss of 
earnings and out-of-pocket expenses 

I think it would be better if the phrase "family or household 
member" was replaced by the word "petitioner." This would be more 
consistent with the approach taken by the Uniform Parentage Act 
(Civ. Code section 7020(h) which uses the word "plaintiff." 

Also, "family or household member" was deleted in the 1990 
amendments to the CCP Section 542 definitions. Retention of this 
phrase in the restitution section was clearly an oversight. 

I hope these comments are somewhat helpful. I've concentrated 
primarily on the new Domestic Violence Prevention Act. I've skimmed 
through the "Conforming Revisions" section starting on p. 39 of the 
Tentativ. Recommendation. I haven't studied them well enough to 
comment on them in detail, but I am very pleased to s •• that CCP 
section 527.6(f) provides a support person for a party se.king an 
injunction prohibiting harassment. 

Sincerely yours, 

(~~L~ 
Eli~beth Ann stOffJ~ 
Attorney at Law 
Co-Chair, Family Law Committee 

co: Nancy Lemon, CAADV 
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========== SlajfDrrqr Tentalive RecommentiaJion 

RECOMMENDED LEGISLATION 

Outline 
stlljf Note: These sections will be integrated into the proposed legislation in the September 

1992 tentative recommendation relating to Reorganization of the Domestic Violence Provisions, 
before circulating the discussion draft version of the provisions. 

CIVIL CODE 
§ 4359 (repealed). Ex parle protective orders; delivery to local law enforcement agency; 

enforcement; violations; penalty 
§ 7020 (repealed). Ex parte protective orders; delivery to local law enforcement agency; 

enforcement; violations; penalty 

CODE OF CIVIL PROCEDURE 
§ 545.5 (repealed). Conditions of issuance of mutual restraining ocder 
§ 547.7 (repealed). Custody and visitation orders shonld not be inconsistent with restraining 

or protective orders 
§ 548 (repealed). Duration of domestic violence restraining order 

FAMILY CODE 
§ 6220 (added). Pwposes of division 
§ 6222 (added). Matters to be considered when custody or visitation order issued pursuant 

to Domestic Violence Prevention Act 
§ 6223 (added). Conditions for issuance of mutual restraining order 
§ 6273 (added). Officer to carry copies of order 
§ 6342 (added). Payment of restitution for loss of earnings and OIlt-of-pocket expenses 
§ 6345 (added). Duration of restraining order granted after notice and hearing 

PENAL CODE 
§ 12028.5 (amended). Temporary custody of deadly weapon in situations involving 

domestic violence 

CIVIL CODE 

Civ, Code § 4359 (repealed). Ex parte protective orders; delivery to local law enforcement 
agency; enforcement; violations; penalty 

SEC. __ Section 4359 of the Civil Code is repealed. 
4359_ (a) Duriag the peooeaey af aay pfEleeeding aaaer Title 2 (eammeReillg 

with Seetioo 44(0) er Title 3 (ea_aeing '<'lith Seetiea 4 SOO) ef th1s pill"', \!flaa 
applieaeaa af either party ia the mar.ner flFElviaea by Seetiaa 527 af the Cade af 
Civil P£aeedtire, the stifJefier eaort may issue ex parte eraefS (1) restmining aay 
peFsaa frem tFansferFiag, eaeumberiag, hypatheeaeng, eaneealing, er ill aay way 
aisposing of aay pFElflerty, real er persanal, 'Nhether eammaDity, l')aasi eemmanity, 
er SeJIarate, exeeJIt in the aSllal eaUFSe af business aF fer the neeessities af life, ana 
if the erder is dHeetea against a party, Fef:}lJiring him aF her to natify the ether party 
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af any I"ral"a sed exkaerdinary eXl"eadiiures and te aeeallRt ta the e eart fer all 
extraerdiaary expeaditares; (2) eajainiag any I"arty rram eaataetiag, melesliag, 
attaekiag, skikiag, threateaiag, sexllaUy assaalliag, balteAag, ar distarbiag the 
I"eaee af the ather party, aad, ia the disereliaa af the eaart, 111"00 a shawiag af 
gaad eaase, ather aamed family and heasehald members; (3) exeladiag aae party 
fram the family dwelliag er Kam the dwelliBg ef the ather, fer the I"eriad af lime 
aad IIpaB the eaBditiaBs as the eaart may determiBe, regardless af whieh party 
halds legal ar .table litle, er is the lessee ef the d',velliag, lIf'oo a shawiag that 
the party te be exeIaded has assaalted er tr.reateas te assaalt the ather I"arty er any 
ether ):lefsaa \HIder the eare, ellstady, er eaakal af the ather I"arty, ar any miner 
ellild af the parties ar af the ether party, aad that physieal ar emetiaaal harm 
weald atherwise resalt ta the ather l*lf1Y er any I"ersaa \HIder the eare, ellstedy, er 
eootrel af the ether {)3fty, er te any miaer eIlild af the fJarties er af the ather I"arty 
as pra~'ided iB Seetiaa 5102; (4) Determining the teffifJerary ellstady af any miner 
ehiidreB af the marriage, and the right ef a I"arty te 'Asit the miaar ehildrea 111"00 

the eaBditiaas as the eeurt may determiae; (5) determiaiag the telBf'arary lise, 
I"assessiaa, and eaatrel af real ar I"ersaaal fJfElfJerty af the parties and the paymeat 
af any lieas ef eaeamhraaees eemiag dlle duF.ng the peadeaey ef the erder; and 
(€i) eajaieiag a party fram sl"eeified !leha-'Iiar wllieh the eaart determiaes is 
eeeessary ia effeetaate erders under paragl'QfJh (2) ar (3). 

A mataal restraiaiag arder sl"eeified iB I"aragrilf'h (2) may ooly be isslled if beth 
parties persaeally al"l"ear and eaeh I"arty pres eats 'lImtea tl'liaeaee af abllse ar 
demestie '/ialeeee sf'geified in I"aragral"h (2). In this ease, wAltea evMeaee shall 
eet be reqllired if beth pames agree that this reqairemeat shall eat ~. 

Aay aroer isslled I"lIrsllaat ia this seetioo shall state aa its faee the date sf 
eKfJiraliaa ef the erder. 

The Jadie.ial Callaeil shall premalga-te farms and instrlletiaas fer 3f'f'liealiaas fer 
erders and arders granted I"lIfSllaRt te this seetiaa. 

(b) The eaart shall erder the f*U1Y wha abtaiaed the erder ar the atteFRey fer that 
party ia deliver er the elerk ia mail a e9fJY af any arder, er exteasioo, medifiealiae, 
er termieatiae thereaf, graated I"lIrsllant ia sllbdFAsiaa (a), by the elase af the 
IlIIsiaess day aa wllieh the erder, ellteesiaa, medifiealiaa, er termiaa-hae was 
graeted, aad aay sllbseqlleRt I"raaf af serviee thereaf, ta ea-eh laeal law 
eafareemeat ageeey aesigeated by the party ar the attemey far the I"arty, h3'Aag 
jarisdietiaa aver the resideaee ef the I"arty aad ether laealiaes where the eaart 
determines that aets af darnastie '/ialeaee agaiast the party are likely ta eeellr. 
-gaeh afJfJf9fJ1iate law eaiere_at ageaey shall make available threllgh an ellisliag 
system fer 'lerifiealiae, iBfermaliaa as ta the eKisteaee, terms, and earreRt statlls af 
aay arder isslled I"lIrsllant ta sllbdi'lisiaa (a) ta aay law eefereernaBt affieer 
reSfJaadieg te the seeae ef fefJerte6 darnastie vialeaee. 

Natwithstaadiag the feregaieg, aa aroer isslled pllrsllant ta this seetiaa is 
eafereeable ia any fJla6e ie this state. H9'lIe'l9r, aa erder issaed pllfsaant ta this 
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seetion is not eniereealJle ay a law enfereement ageney of a pelitieal suilEli'lision 
unless that law eBfereement ageney has reeeiyea a eopy of the eraer pursuallt to 
this suaaiYisioa, has otherwise reeeiyea a eepy of the order, or the offieer 
eniereiBg the orEier has aeea showa a eopy of the erEier. 

(e) Ilaeh orEier gFaBtea pursuant to this seetioa shall state oa its fae e that it is 
eBfereealJle ill any plaee in this state ay any law eniereemeat ageBey that has 
reeei'lea a mailea aotiee as pro'/iaea ay suaaiYision (a), ay any other law 
eniereefReat ageaey that has reeei'lea the order, er ay any offieer who has aeea 
showa the order. ",ny willful ana )mewiag 'Aelation of any orEier gFaBted pursuant 
to paragFaJ'lh (2), (J), er (€i) of suaaiyision (a) shall ae a misaemeanor punishalJle 
uaaer Seetioa 273.€i of the Penal Coae. 

(a) The tefRp erary restrainiag erEier speeifiea in paragraph (2) of suaai'lisioa (a) 
shall state oa its faee a n otiee in suBStaRtially the fellowiBg fenn: 

"NOTICII TO PIlTITIONERArnSPONDIlNT: If you ao not appear at the eoUFt 
hearing speeifiea herem, the eom may graBt the reEJuestea oraers fer a perioa of 
up to 3 years without fruther aeriee to you." 

(e) Any restraining orEier agaiBst aOFRestie 'Aolenee issued PlJfSuant to paragFaph 
(2), (3), er (€i) of suilEli'lisioa (a) may, upon the reEJuest of the fRoYing party, ae 
servea upon the respOBEiiRg party ay ally lwN eBfereemeat offieer who is preSeBt at 
lhe seese sf refJertea eemestie "AeIeRse iRvelviBg the parties t9 the asseR. The 
HwAng party shall provide the offieer with all endorsea eopy of the order and a 
praof of serviee whieh the offieer shall e9FRJllete alia traBsmit to the issuing eourt. 

Comment. Section 4359 [as amended by 1992 Cal. Stat. ch. 1136, § 1] is continued without 
substantive change in Part 4 (commencing with Section 63(0) and Part 5 (commencing with 
Section 6380) of Division 10 of the Family Code. 

avo Code § 7020 (repealed). Ex parte protective orders; delivery to local law enforcement 
agency; enforcement; violations; penalty 

SEC. _. Section 7020 of the Civil Code is repealed. 
7Q2Q. (a) During the pendeney of any preeeeding unaer this part, upon 

applieation in the FRaF.ner prO'/iaed ay Seetioa 327 of the Code of CPAI P£eeeaure, 
the superior eourt fRay issue ex parte oraers (1) enjoiniag any party frern 
eoata-eting, fRolesting, attaeking, striking, threatening, sexually assaulting, 
aattering, or disturBing the peaee of the other party er the £Riner ehild; (2) 
exeluding one party frOrR the Ei-welling of the party who has eare, eustedy, aBa 
eontrol of the ehila upon showillg that the party to ae exeluaed has assaulted or 
threatens to assault the other party or the £Rinor ebild, aBa that physieal or 
efRotional harfR wouill otherwise result to the party or the £Rinor ehile; en 
enj eiBing a party frOfR speeified aehavior • .... bieh the eourt aetermiaes is neees sary 
to effeetuate orders unaer paragraph (1) er (2); ana (4) aetermiBing the t6fRJ'lorary 
eustedy of any £Riner Ghila who is the suajeet of a praeeeaing uaBer this part ana 
the right of a party to 'lisit the £RiBor ehila upon the eonaitioas as the eourt fRay 
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eetermine. In the ease in whleh a telBfleFlll)' restraining eFEier is grantee wilheIR 
nenee, the matter shall be maSe retumable en an erEler reflUiring eallse te be 
shewn '",hy the eFEier shellie net be grantee, en the earliest say that the bllsiness sf 
the eeurt wiD fjerrnit, bllt net later than 2(J Says er, if geee eause awears ta the 
eell11, 25 says frern the eate the teIBfIeFlll)' restraining erEler is grantee. The eelll1 
FRay en metien ef the fjlaintiff er en its ewn metien sherIeB the time far seF¥iee en 
the eeieneant sf the eFEier ta shew eanse. 

(b) The eellFt may isslle lIfIen netiee ana a hear'.ng any ef the erElers set ferth in 
sllbei'Asien (a). After netiee ane a hwang, the eell11 FRay eFEier the Meillsien ef 
ene fjarty frern the eemmen ewelling sf beth f'8Fties er fFem the ewelling ef the 
fjarty whe has eare, ellstaey, ane eentrel ef the miner ehHe lIfIen a shewing enly 
that fjhysieal er emetienal harm '",ell19 etherwise resllit te the fjarty er the miner 
ehHe. Any restraining eFEier grantee purSIlaBt te this slIeaP/isien shall remain in 
effeet, in the wseretien ef the eellrt, net te tl*6eee tbree years, ellieetJt as fjFe'Aeea 
in Seetien 7Q21, IInless etherwise terminated by the ae8Ft, eMended by mlltual 
aenseRt ef the parties, er ellitended by fur.her eFEier sf the e8llft en the metien sf 
any party. Upen netiee and a hearing, the aell11 FRay alse issae (1) an erder that 
restitutien be paid te the f'laintiff fer less ef earning s and ellt sf peeket e*flenses, 
inelllwng, bllt net limitee te, ellipenses fer rneeieal eare ane temperary hellsing 
ina_e as a eireet reslllt ef the abllse er any aatual fjhysiaal injuries sllstained 
therefrern, (2) an eFEier that restitutien be fjaie by the fjlaintiff fer ellt ef fjeeket 
e*fl6Bses inellI'l'ed by a party as a reslllt sf any eFEier issued elli parte whieh is feIFRd 
by tile eellft te have been isslled lIfIen faets shewn at a netieed hearing te be 
insaffieient te snwert the eFEier, er (3) an eFEier reqlliring the defendant te pay any 
pllhlie er f'Avate ageney fer the reasenable eest sf previding serviees te tile 
fjlaintiff reEfllired as a Eiireet reselt ef lhe abllse inflieted by the defendant er any 
injllries sllstained therefrern. An eFEier fer restitutien IInder this seatien shall net 
ineillde damages fer pain ane sllffering. 

(a) Any erEler issllee purSllant te slIhEiivisien (a) er (b) shall stale en its Caee the 
date ef 6*fliratien sf the erEler. 

(d) The telBflerary restraining eFEier shall set ferth en its Caee a netiee in 
sllb stantially the fellewing farm: 

"NOTICF: TO DBFBNDANT; If yell de net 8flpear at the eell11 hear'.ng StJ68ified 
herein, lhe eellFt may grant the reEfllested sFEiers fer a peried ef IIfl ta 3 years 
witil8llt furM netiee te yell." 

(e) The eellFt shall eFEier the party whe ebtained the erEler er the atterRey fer the 
tJaFtY te deliver er the alerk temail a e8flY ef any eFEier, er MteBsien, medifieatien, 
sr IerFRinatien thereef, granteEi fjllfSllant ts sabw'Asien (8) er (b), by the elese sf 
the bllsiness day en whleh lhe erEler, ellitensisn, rneeifieatien, er IerFRinatien was 
gFanted, ane any sllbseqllent f'Feef ef serviae thereef, te eaah leaal law 
eRfereement ageney designated by the tJaFtY er the attsrney fer the fjarty, ha>Ang 
jllrisdietien ever the resiEienee sf the party whe has eare, ellsteEiy, and eeRtrel ef 
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the miBar ehHd and any ether leeaaeRs ..,{here the eem1 detemHReS that asts ef 
demesae '1ieleRee agaiRSt the party and the miRar ehild are likely te eeellr. Eash 
awepriate 1&'11 eRfareemeRt ageRey shall make availahle threllgh an existiRg 
system fer verifieatieR, iRfermatieR as te the existeRee, terms, aBd ellffeRt statlls ef 
any arEier isslled pllrsllant te Sllbdi-'1i sieR (80) ar (h) te any law eRfereemeRt efHeer 
respeRdiRg te the seeRe ef reperted demeslie 'lieleRee. 

(0 A mamal restraifliRg arEier Sfleeified iR paragraph (1) ef sllbdi'lisieR (a) may 
emy he isslled if heth parties perseRally appear and eash party preseRts writteR 
e'lideRee ef ahllse ar damesa£) '1isleRee specified iR paragraph (I) ef SlIhdi'lision 
(a). In this ease, WritteR e'lideRee shall Ret he r6lfllired if heth parties agree that 
this relJlliremeat shall Ret apply. 

(g) ARy restraiRiRg arder agaiRSt demesae 'lieleaee isslled fllH'sHant te paragraph 
(I), (2), ar (3) sf sllbdi-fisieR (80) may, IIpeR the relJllest ef the me'ling party, he 
served IIJl9R the reSfleRding party hy any law eflfareemest sff.ieer whe is presest at 
the seeRe ef rep erted deme slie '/ieleRee iR'lelviRg the parties te the asties. The 
m9'lisg party shall pr9'/ide the eff.ieer with an eRdersed eepy ef the erder aRd a 
preef ef se£\'iee whieh the effieer shall e9lBfllete and transmit te the isslling eellrt. 

(h) ARY willful asd kRewiRg 'lielalieR ef asy erder graRted fllH'sllast te 
sllhdivisieR (a) ar (9) shall he a misdemeaaar pooishahle ooder Seetion 27Hi sf 
the Pesal Cede. 

Comment. Section 7020 [as amended by 1992 Cal. Stat. cll. 1136. § 4] is continued without 
substantive change in Part 4 (commencing with Section 6300) and Part 5 (commencing with 
Section 6380) of Division 10 of the Family Code. 

CODE OF CIVIL PROCEDURE 

Code Clv. Proc. § 545.5 (repealed). Conditions of Issuance of mutual restralnlng order 

SEC. _. Section 545.5 of the Code of Civil Procedure is repealed. 
343.3. A mamal restraiRisg eeder esjeisiag the parties Crem eeRtaetisg, 

melestiRg, attaekisg, strikisg, threateniRg, sexllaUy assallltiag, hatteriRg, ef 
dismrning the peaee sf the ether party, and, is the dis£lreaes ef the eem1l1JleR a 
shewiag efgeed £lallse, ether samed family and hellseheld _hers, may emy be 
issaed if heth parties peFSooaUy appear and eash party presests '.wittes e'lidesee sf 
ahllse er demesae vieleaee as defiRed is Seeaes 342. Is this ease, writtea 
e'/idesee shall Ret he relJlli£ed if hath pames agree that this relJlliremeRt shall Ret 
apply. 

Comment. Section 545.5 [as amended by 1992 Cal. Stat. ch. 1136, § 5) is continued in Family 
Code Section 6223 without substantive change. 

Code Clv. Proc. § 547.7 (repealed). Custody and visitation orders should not be Inconsistent 
with restraIning or protective orders 

SEC. _. Section 547.7 of the Code of Civil Procedure is repealed. 

-5-



Staff Draft Tell/ative Recommendation 

547.7. IR a praeeee\iRg eaReemiag the ellsteely af, er '1isitatiaa with, a miaar 
lIReler this eh8flter, the e9lH't is eRe9tiF8geei ta FRake a reasBaable efieFt ia aseertain 
'Nhether er aat aay ei'/iI restraiaiag aHiers Br eri£BiBal prateeti're aHiers are ia 
efreet whieh eaaeem the parties ar !he £BiBer. The eoor-t is eaeoorageel aat ta make 
a ellsteely er 'Asitatiaa eHler whieh is iR6aRsisteRt with the eivil restraiRiag eHler 
er erimiaal preteetPf6 eHler, I:IIlIess the 691H't FRakes all af the feU9'lAag fmeliBgs: 

(a) The ellstaely ar 'AsitatiaR areler eaaRat be made eaRsisteRt with the ei'lil 
restrniRiag eHler er erimiaal prete6ti'le eHler. 

(b) The eusteely er '1isitatiaR areler is iR the best iRterest af the £BiBar. 
Comment. Section 547.7 [as added by 1992 Cal. Stat. ch. 1136. § 6] is continued in Family 

Code Section 6222 wilbout substantive change. 

Code Clv, Proc. § 548 (repealed). Durallon of domestic violence restraining order 

SEC. _. Section 548 of the Code of Civil Procedure is repealed. 
548. (a) Aay restraiRiag areler granteel after aatiee aael a hear'.ng ptifsuaat ta this 

ehapter, iR the eliseretiaa af the e9lH't. sRall have a eluratiaa af aat mere thaa tbree 
years, unless a!herwise temHaateei er eMeaeleei by fur.her eHler sf the eaurt either 
aa ·.vrittea stipulatiea fileel with !he eam er aR the metieR af aay party. 

(b) The failtire te state the elifliratiea elate aR the faee sf the ieFFR shall ereate aa 
eHler with a eluratiaa sf three years frem the elate af issuaaee. 

(e) Nathiag iR this seetiaR shall prahibit parties. hy writtea stiptilatiea. frem. 
ereatiag elemestie '1ieleaee restraiRiag erelers arisiag liBEler the Family LWN Aet 
(Part 5 (eaFR1BeR6iag wi!h Seetiea 400Q) af Di'lisiaR 4 af the Ci'ffi Caele) '.'lith a 
p6FHI.aReat Eiuratiaa. 

Comment. Section 548 [as amended by 1992 Cal. Stat. ch. 149. § I]ls continued in Family 
Code Section 6345 wilbout substantive change. See Fam. Code § 6345 Comment 

FAMILY CODE 

Faro. Code § 6220 (added). Purposes of division 

6220. The purposes of this division are to prevent the recurrence of acts of 
violence and sexual abuse and to provide for a separation of the persons involved 
in the domestic violence for a period sufficient to enable these persons to seek a 
resolution of the causes of the violence. 

Comment. Section 6220 continues former Code of Civil Procedure Section 540 without 
substantive change. The former section contained a list of persons tbat duplicated tbe list in 
Section 6211. This language has been omitted as surplUS. See Section 6211 ("domestic violence" 
defined). See also Sections 6203 ("abuse" defined), 6205 ("affinity" defined), 6209 ("cohabitant" 
and "former cohabitant" defined). 

Stllff Nore. This version of Section 6220 supersedes the version in the September 1992 tentative 
recommendation relating to Reorganization of the Domestic Violence Provisions. The phrase 
"and sexual abuse" is added, restoring the language of fonner Code of Civil Procedure Section 
540. 
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Fam. Code § 6222 (added). Matters to be considered when custody or visitation order issued 
pursuant to Domestic Violence Prevention Act 

6222. A temporary custody or visitation order made pursuant to this division is 
subject to the following provisions of Part 2 of Division 8: 

(a) Chapter 1 (commencing with Section 3020). 
(b) Chapter 2 (commencing with Section 3040). 
(c) Chapter 3 (commencing with Section 3060). 
(d) Section 3100. 
Comment. Section 6222 continues fonner Code of Civil Procedure Sections 541.5 and 541.1 

without substantive change and adds references to provisions in Division 8 that are applicable to 
temporary custody and visitation. This provides a complete set of rules for determining temporary 
custody or visitation in a proceeding pursuant to the Domestic Violence Prevention Act. See also 
Sections [3030] (custody and unsupervised visitation prohibited where parent convicted under 
certain Penal Code provisions), [3031] (custody or visitation should not be inconsistent with 
restraining orders), 3100(b) (limiting visitation to situation where third party present), 3131 
(action by district attorney where child taken or detained in violation of visitation order); Code 
Civ. Proc. § 911.1 (order not automatically stayed by appeal). 

Staff Note. This version of Section 6222 supersedes the version in the September 1992 tentative 
recommendation relating to Reorganization of the Domestic Violence Provisions. The section is 
rewritten to substitute broader references to applicable sections in the custody division. 

Faro. Code § 6223 (added), Conditions for issuance of mutual restraining order 

6223. A mutual restraining order enjoining the parties from any of the acts 
described in Section 6320, may not be issued unless both parties personally appear 
and each party presents written evidence of abuse or domestic violence. In this 
case, written evidence is not required if both parties agree that this requirement 
does not apply. 

Comment. Section 6223 continues without substantive change fonner Code of Civil Procedure 
Section 545.5, the second paragraph offonner Civil Code Section 4359(a), and fonner Civil Code 
Section 1020(1). [As each of the fonner provisions was amended by 1992 Cal. Stat ch. 1136 §§ 1, 
4, 5.] The reference to Section 6320 has been substituted for a specific list of acts. This is not a 
substantive change, since Section 6320 duplicates the omitted list. See also Sections 6203 
("abuse" defined), 6211 ("domestic violence" defined). 

Staff Note. This version of Section 6223 supersedes the version in the September 1992 tentative 
recommendation relating to Reorganization of the Domestic Violence Provisions. The section is 
amended to reflect changes made by 1992 Cal. Stat. ch 1136 §§ 1, 4, 5. 

Faro. Code § 6273 (added). Officer to carry copies of order 

6273. A law enforcement officer who requests an emergency protective order 
under this part shall carry copies of the order while on duty. 

Comment. Section 6213 continues witbout substantive change the fourth paragraph of 
subdivision (b) and the fifth paragraph of subdivision (c) of fonner Code of Civil Procedure 
Section 546. See also Sections 6240(a) ("emergency protective order" defined), 6240(c) ("law 
enforcement officer" defined). 

Staff Note. This version of Section 6273 supersedes the version in the September 1992 tentative 
recommendation relating to Reorganization of the Domestic Violence Provisions. The phrase 
"while on duty" is added, restoring the language offormer Code of Civil Procedure Section 546. 
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Fam. Code § 6342 (added). Payment of restitution for loss of earnings and out-of-pocket 
expenses 

6342. After notice and a hearing, the court may issue any of the following 
orders: 

(a) An order that restitution be paid to the petitioner for loss of earnings and out
of-pocket expenses, including, but not limited to, expenses for medical care and 
temporary housing, incurred as a direct result of the abuse inflicted by the 
respondent or any actual physical injuries sustained therefrom. 

(b) An order that restitution be paid by petitioner for out-of-pocket expenses 
incurred by a party as a result of any order issued ex parte which is found by the 
court to have been issued upon facts shown at a noticed hearing to be insufficient 
to support the order. 

(c) An order requiring that the respondent shall pay any public or private agency 
for the reasonable cost of providing services to the petitioner required as a direct 
result of the abuse inflicted by the respondent or any actual injuries sustained 
therefrom. 

(d) An order for restitution under this section shall not include damages for pain 
and suffering. 

Comment. Section 6342 continues former Code of Civil Procedure Section 547(c) and the last 
two sentences of former Civil Code Section 702O(b) without substantive change. References to 
"petitioner" have been substituted for the former references to "family or household member." 
This is not intended as a substantive change. See also Section 6203 ("abuse" defined). 

Staff Nore. This version of Section 6342 supersedes the version in the September 1992 tentative 
recommendation relating to Reorganization of the Domestic Violence Provisions. ThLY section is 
amended to substitute "petitioner" for ''family or household member" in subdivLYions (a) and (c). 
See discussion in Memo 92·67. 

Fam. Code § 6345 (added). Duration of restraining order granted after notice and hearing 

6345. (a) A restraining order granted after notice and a hearing pursuant to this 
division, in the discretion of the court, shall have a duration of not more than three 
years, unless otherwise terminated or extended by further order of the court either 
on written stipulation filed with the court or on the motion of any party. 

(b) The failure to state the expiration date on the face of the form creates an 
order with a duration of three years from the date of issuance. 

(c) Nothing in this section prohibits parties, by written stipulation, from creating 
domestic violence restraining orders arising under this code with a permanent 
duration. 

Comment. Section 6345 continues former Code of Civil Procedure Section 548 and the third 
sentence of former Civil Code Section 702O(b) without substantive change. In subdivision (c), the 
reference to this code replaces the narrower reference to the former Family Law Act (former Part 
5 (commencing with former Section 40(0) of Division 4 of the Civil Code. This is not intended as 
a substantive change. The requirement that the stipulation be written has been generalized. 
Former Civil Code Section 7020(b) did not contain a writing requirement, but rather allowed 
stipulation by "mutual consent" 
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Staff Note. This version of Section 6345 supersedes the version in the SepJember 1992 Jentative 
recommendation relating to Reorganization of the Domestic Violence Provisions. This section is 
amended /0 reflect changes made by 1992 Cal. Stat cll. 149, § I. 

PENAL CODE 

Penal Code § 12028.5 (amended). Temporary custody of deadly weapon in situations 
involving domestic violence 

SEC. _. Section 12028.5 of the Penal Code is amended to read: 
12028.5. (a) As used in this section, the following defmitions shall apply: 
(I) "Abuse" means intentionally or recklessly causing or attempting to cause 

bodily injury, or placing another person in reasonable apprehension of imminent 
serious bodily injury to himself, herself, or another. 

(2) "Family violence" has the same meaning as domestic violence as defined in 
subdivision (b) of Section 13700, and also includes any abuse perpetrated against a 
family or household member. 

(3) "Family or household member" means a spouse, former spouse, parent, 
child, any person related by consanguinity or affmity within the second degree, or 
any person who regularly resides or who regularly resided in the household. 

The presumption applies that the male parent is the father of any child of the 
female pursuant to the Uniform Parentage Act (Part 7 (eemmeneing with SeetieR 
700Q) ef Di>HsieR 4 ef!he Ci'lil Cede) Part 3 (commencing with Section 760m of 
Division 12 of the Famjly Code. 

(4) "Deadly weapon" means any weapon, the possession or concealed carrying 
of which is prohibited by Section 12020. 

(b) A sheriff, undersheriff, deputy sheriff, marshal, deputy marshal, or police 
officer of a city, as defined in subdivision (a) of Section 830.1, a member of the 
University of California Police Department, as defined in subdivision (c) of 
Section 830.2, an officer listed in Section 830.6 while acting in the course and 
scope of his or her employment as a peace officer, a member of a California State 
University Police Department, as defined in subdivision (d) of Section 830.2, and 
a peace officer of the Department of Parks and Recreation, as defined in 
subdivision (g) of Section 830.2, who is at the scene of a family violence incident 
involving a threat to human life or a physical assault, may take temporary custody 
of any firearm or other deadly weapon in plain sight or discovered pursuant to a 
consensual search as necessary for the protection of the peace officer or other 
persons present. Upon taking custody of a firearm or other deadly weapon, the 
officer shall give the owner or person who possessed the firearm a receipt. The 
receipt shall describe the firearm or other deadly weapon and list any identification 
or serial number on the firearm. The receipt shall indicate where the firearm or 
other deadly weapon can be recovered and the date after which the owner or 
possessor can recover the frrearm or other deadly weapon. No [rrearm or other 
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deadly weapon shall be held less than 48 hours. Except as provided in subdivision 
(e), if a firearm or other deadly weapon is not retained for use as evidence related 
to criminal charges brought as a result of the family violence incident or is not 
retained because it was illegally possessed, the firearm or other deadly weapon 
shall be made available to the owner or person who was in lawful possession 48 
hours after the seizure or as soon thereafter as possible, but no later than 72 hours 
after the seizure. In any civil action or proceeding for the return of frrearms or 
ammunition or other deadly weapon seized by any state or local law enforcement 
agency and not returned within 72 hours following the initial seizure, except as 
provided in subdivision (c), the court shall allow reasonable attorney's fees to the 
prevailing party. 

(c) Any firearm or other deadly weapon which has been taken into custody 
which has been stolen shall be restored to the lawful owner, as soon as its use for 
evidence has been served, upon his or her identification of the frrearm or other 
deadly weapon and proof of ownership. 

(d) Any frrearm or other deadly weapon taken into custody and held by a police, 
university police, or sheriff's department or by a marshal's office, or by a peace 
officer of the Department of Parks and Recreation, as defmed in subdivision (g) of 
Section 830.2, for longer than 12 months and not recovered by the owner or 
person who has lawful possession at the time it was taken into custody, shall be 
considered a nuisance and sold or destroyed as provided in subdivision (c) of 
Section 12028. Firearms or other deadly weapons not recovered within 12 months 
due to an extended hearing process as provided in subdivision (i), are not subject 
to destruction until the court issues a decision, and then only if the court does not 
order the return of the firearm or other deadly weapon to the owner. 

(e) In those cases where a law enforcement agency has reasonable cause to 
believe that the return of a firearm or other deadly weapon would be likely to 
result in endangering the victim or the person reporting the assault or threat, the 
agency shall advise the owner of the firearm or other deadly weapon, and within 
10 days of the seizure, initiate a petition in superior court to determine if the 
frrearm or other deadly weapon should be returned. 

(f) The law enforcement agency shall inform the owner or person who had 
lawful possession of the firearm or other deadly weapon, at that person's last 
known address by registered mail, return receipt requested, that he or she has 30 
days from the date of receipt of the notice to respond to the court clerk to confrrm 
his or her desire for a hearing, and that the failure to respond shall result in a 
default order forfeiting the confiscated firearm or other deadly weapon. For the 
purposes of this subdivision, the person's last known address shall be presumed to 
be the address provided to the law enforcement officer by that person at the time 
of the family violence incident. In the event the person whose firearm or other 
deadly weapon was seized does not reside at the last address provided to the 
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agency, the agency shall make a diligent, good faith effort to learn the 
whereabouts of the person and to comply with these notification requirements. 

(g) If the person requests a hearing, the court clerk shall set a hearing no later 
than 30 days from receipt of that request. The court clerk shall notify the person, 
the law enforcement agency involved, and the district attorney of the date, time, 
and place of the hearing. Unless it is shown by clear and convincing evidence that 
the return of the firearm or other deadly weapon would result in endangering the 
victim or the person reporting the assault or threat, the court shall order the return 
of the frrearm or other deadly weapon and shall award reasonable attorney's fees 
to the prevailing party. 

(h) If the person does not request a hearing or does not otherwise respond within 
30 days of the receipt of the notice, the law enforcement agency may file a petition 
for an order of default and may dispose of the firearm or other deadly weapon as 
provided in Section 12028. 

(i) If, at the hearing, the court does not order the return of the firearm or other 
deadly weapon to the owner or person who had lawful possession, that person may 
petition the court for a second hearing within 12 months from the date of the initial 
hearing. If the owner or person who had lawful possession does not petition the 
court within this 12-month period for a second hearing or is unsuccessful at the 
second hearing in gaining return of the firearm or other deadly weapon, the frrearm 
or other deadly weapon may be disposed of as provided in Section 12028. 

(j) The law enforcement agency, or the individual law enforcement officer, shall 
not be liable for any act in the good faith exercise of this section. 

Comment. Subdivision (a)(3) of Section 12028.5 [as amended by 1992 Cal. Stat ch. 1136, § 8) 
is amended to substitute the new reference to the Uniform Parentage Act in the Family Code. 
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