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First Supplement to Memorandum 92-36

Subject: Study J-02,01/D-02.01 - Conflicts of Jurisdiction and
Enforcement of Foreign Judgments (Commenta of James Wawro
and Professor Louige Teitz)

Exhibit 1 is a letter from Professor Louise Teitz, a member of the

ABA subcommittee that drafted the Confliets of Jurisdiction Model Act,

making suggestions on the staff draft attached to the basic memoc. Mr.

Wawro, subcommittee chairman, also called the staff to comment. Thelr

comments are discussed below,

Declaration of Public Policy

Section 1 of the Model Act provides:

It is an important public policy of this atate to
encourage the early determination of the adjudicating forum

for transnational c¢ivil disputes, to digcourage vexatious

litigation and to enforce only those foreign judgments which

were not obtained in connection with vexatious 1litigation,
parallel proceedings or litigation in incohvenient forums.

This section 1s not in the statute in the staff draft, but 1t is
in the Comment to proposed Secticn 1720. Professor Teitz wants it in
the statute to make clearer the strong public policy against
duplicative litigation. The staff thinks the Comment is as good as a
statutory provision for this purpose, but has no cobjection to including

it in the statute.

A subject to Uniform Forelgn Mone ] S X :

Like Section 2 of the Model Act, Section 1720 says jJudgments of
the designated adjudlcating forum are enforced under "ordinary rules
for enforcement of Jjudgments.” The Comment says that for a foreign
money Jjudgment, this includes the Uniform Foreign Money-Judgments
Recognition Act (Code Civ. Proc, §§ 1713-1713.9).

Under the UFMIRA, a forelgn money Judgment may be refused
enforcement in California for various reasons, i1ncluding that the
foreign court did not provide an impartial tribunal or due process or
lacked Jjurisdiction, or that the foreign Jjudgment was obtained by
extrinsic fraud or offends public policy of this state. Code Civ.
Proc. § 1713.4. Under the Model Act, a court asked to designate an




adjudicating forum considers at that early stage the questions of
public policy and the ability of the designated forum to get
Jurisdiction.

Professor Teitz 1s concerned about making the Model Act subject to
the UFMJRA. The staff 1s not sure how she would revise the atatute.
In her law review article, she said that, if a Judgment made in a
designated adjudicating feorum is subject to the UFMIRA,

even a judgment in accord with the Model Act could be refused

enforcement 1f the underlying cause of action is contrary to

the forum's basic public policy. Since the success of the

Model Act depends on the subsequent enforcement of a

Judgment, the use of public policy as a means of challenging

enforcement is important and could weaken the Act's impact.

Teitz, Taking Multiple Bites of the Apple: A Proposal ¢o Resolve
Conflicts of Jurisdiction and Muliiple Proceedings, 26 Int'l Law. 21,
51 (19%2). The article concluded that if a Model Act judgment may be
refused enforcement under the UFMIRA, the Model Act would provide
*absclutely no benefit." Id. at 52.

In her letter (Exhibit 1), she takes a softer stand: "While I do
not advocate {(and did not in the article) ignoring the UFMJRA, the
ability to avold recognition . . . may create anomalous results." The
staff is reluctant to take away the UFMIRA discretion of California
courts to refuse to enforce a foreign judgment for lack of an impartial
tribunal, lack due prbcess, lack of Jurisdiction, or that the foreign
Judgment was obtalined by extrinsic fraud or offends public pelicy,
whether or not the forelgn Judgment was made 1In a designated
adjudicating forum. The staff would not revise the draft in this
respect at this time. But the ataff would 1like to discuss with
Professor Teitz how s8he would accommodate the non-enforcement

provisions of the UFMJRA to the enforcement provisions of the Model Act.

{d) If no conclusive designation of an adjudicating
forum has been made by another court as provided in this
section, the court of this state requested to enforce the
judgment shall designate the proper adjudicating forum as
provided in this chapter,




The staff note after the section says subdivision {d) was not 1n the
final version of the Model Act but was in two alternative versions
considered by the ABA subcommittee, was included in Section 1720 to
make the section clearer, and asked if {t should be Xkept. Both
Professor Teitz and Mr. Wawro would keep subdivision {d).

Limit to Case Where One Judgment was Made in Foreign Country?
The staff note after Section 1720 asks if the proposed statute

should be limited to the case where one of the judgments was made in a
fereign country, excluding the case where both Judgments are in sister
states. Mr. Wawro would not so limit the statute.

Professor Teitz is inclined to limit the statute for two reasons:
{1) The full falth and credit clause of the U. 8. Constitution
supersedes the Model Act where a slster state Judgment is being
enforced; (2) 1f the statute applies to proceedings in several states,
that may conflict with any federal complex litigation statute that may
be developed, or with proposals resulting from the Complex Litigation
Project of the American Law Institute.

The staff 1s persuaded by this, and recommends limiting the
statute to the case where at least one of the multiple proceedings 1s
in a foreign country., This would solve many, but not all, of the
problems. It would atill be possible two have two conflicting
Judgments, one in a foreign country and another in a sister state. The
full faith and credit clause would appear to override the Model Act,
and give priority to the sister state judgment, even though the foreign
Judgment was made In a designated adjudicating forum,

Perhaps the statute should be further restricted to apply only
where one case is in California and the other is in a foreign country.
We can raise this question in a note when we send the Tentative

Recommendation out for comment.

Add Ex 8 "Good " Regui

The Model Act comment says that among the factors the court may
consider in designating an adjudicating forum is the "good faith of the
litigants.” There is no express good faith requirement in the Model
Act itself or In the staff draft. The staff note after Section 1721




asks 1f good faith should be added to the list of factors in the
section, Both Mr. Wawre and Professor Teitz would not add an express
requirement of good faith, Mr, Wawro thinks it is too general a term,
and that the sgpecific factors listed in the section should govern.
Professor Teitz thinks good falth 1a "implied under some of the other
factors,” such as the "interests of justice among the parties" and
under the public policy declaration against vexatious litigation.

The staff would either remove "good faith" from the comment, or
include it in the statute. Of these two choices, it is probably better

to put it in the statute, since it broadens court discretion,.

Weight Given to Plaintiff's Cholce of Forum
The last factor 1in Section 1721 says "[p]llaintiff's cholce of

forum should rarely be disturbed."” Professor Teitz has reservations
about this because the strong emphasisz on plaintiff's cholce of forum
may cause a race to the courthouse, here or abroad. The staff thinks
this is a good point., The staff recommends revising this factor to say
the party challenging plaintiff's checice of forum has the burden of

showing some other forum i1s preferable.

Effect of Forum Select Clause

Professor Teltz would include a provision on the effect of forum
selection clauses in contracts. The ataff thinks this is worth doing,
but this will take some time to study and develop. If we can develop a
suitable provision, we can ask for comments on it when the Tentative

Recommendation is sent out.

Eespectfully submitted,

Robert J. Murphy III
Staff Counsel
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o EXHIBIT 1 Study J-02.01/D-02/01
ist Sipp. Memo 92-36 o
7R WASHINGTONANGLEE
UNIVERSITY -

SCHOO!OF [ .AW
Lawungton, Vigrm idn
‘ _ May 19, 1992
Law Revision Commssion
Mo . James Wawro RELIWED
Muryan, Lewls & Buchiuw .
801 South Grand Avenue N
Loy Aungelen, Callfocnia 20017-46815 Fils:

Ru: California Law Revisicn Kabﬁﬂiiﬂ¥95——PFGPOldl on

fonflinrta of Turierdinrion and Rntarcemant of
Foreign Judgmentcas

Dear Jim:

You have asked for comments on thc proposcd California
legiplation adopting the subhstance of the Model Act. While I have
not had time to congidor all aspeactes of the proposed legislation,
I do have & rev comments, I1n my commants, . will refar to the
Modcl Act in the form roprinted in your National Law Journal

article orf January 2%. 1y¥yYy (and reprinced as Appendix I 1in 26
Ing*l Law 31).

i, I would encourage California to include Section 1 from the
Model Act in the proposed legislacion. Wnile I am aware that
Connecticut did neot include that eection becauge of its statutory
drafting policy, Section 1 of Lhe Mudel AL ey Berve sevecal
important functions. Pirst, by including tha praovigrinn, tha
state’s sLiviy public pollcy agalnsl duplicative litigation will be
claaxer for fHrie purpoees. Recond, T have AmmAa conearn that oa
stale that has adopted che vuniform PForeign Money-Judgments
Recognition Act (UFMIRRA} cemltd, undar cartain cirmumatances, avaoid
Lhe effect of the Model Act (see Louise Teitz, Taking Multciple
Riter of rha Apple: A Proposal Lo Resolve Conflicts of Jurisdiction
ang Multiple Proceedings, 26 Int’)l Law. 21 (1392)). While I do not
advocate (and did not in the article) ignoring the UFMIRA, the
ability t0 aveid recognition because of public policy or contrary
to & forum selection clause (see below), or in some Bstates not
inecluding Califernia, bccauac of lock of rcoceiprosity, may create
anomalous rasults, For that reason, including the speclfic public
pelicy of the Model Aot undar Saction 1 would insure & meshing of
tlig two ptatutes.

¢, ‘'he inClusion QL pgection (d} to &sgction 1730 1s a Qqooa
idea. A similar section was inoluded in the final versmion of tha
Model Act.

3, The ptarf questioned the inclusion of *good faith" as a
gpecific factor in saction 1721, I do not believe that it ehould
be 1ncluded Bince it 18 implied under some of the othier fuclols,
such as (&}, and also under Section 1, if adopted, which contains
ail eapriesped glslewenl syaingl vesatlous lltlgation.
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4. The inclurion of the lagc sentence ©f wceotion 1732,
concerning Lreating the determinaiLivn vf foreign law ag one or law,
accerds wi%g an earlier varrion of tha Model Act. 8ea 26 Int'l Law.
21, 47 n. .

6. In connuction with the specific facLurw iu wection 1721 or
the proposed legislation, I still hava aome reservaticns about
factey (n), thalL concerning the "plaintiff’'s cholue” ( I am not
guzre why the proposed laegislation has drappad the Model Act’'s uge
of the phraese “roazligned plaincift"), especially siuce thetw is no
definition of plaintirt tor this purpoaeR, and Arrong emphawis on
thig factor may lead to a race to the courthouse, here or abioud,
to file suit. On the other nand, the factors wera delibharately
left "unweighted." See 26 Int’l Law, 21, 44-45.

s, I would encouraga California to include a specific
provision coseldering the effegt of forum pelection clauses On the
proposad lagislarion and whether parties oan oreate their own forum
or oust the propel &adjudloating forum, see 26 Int-l Law. 21, 53,
I would ranommand a gpecifie statement #ineée the treatment of forum
pelection clauses may algw play a role in discretionary refusal to
recognize foraign judgments under the UFMIRA. See Number 1 above.

7. I would snoourage California to include some gpecific
definitions oy rules of comstructlou (e.y., that terms will be
interpreted to accord with satata or fedaral rules of oivil
procedurc). See 26 Int’l Law, 21, 54-88, In favt, one of the
Staff’'e Questiong ls whether the propnasd tegislation should be
limited to a caog where at least one of the procosdlags hiay Leen in
a foreiqn country. A definition could cover thia iggue. While I
have not had time to oonsider tchoroughly all aspecis ol tLhe
problem, I Dbelieve that the legislation could bha mo limited,
sspecially aince as a practical matter the full faith and credit
clause would crump the Mogel Act, Cerctainly if a PannAylvania
Judgment obtained without following the mechanisms of the Model ActL
weLe brought rfor entorcement in Calitornia, California would ha
bound to enforce the judgment, If ona wore to take m California
judyment Lo Pennsylvania, Pennsylvania would have to accord the
judgmant. the same preclusive effect that California would - and we
would amsume that California had rollowed the state statute, The
more intarasting question ie how a fedaral oourt in Donnsylvania
would treat the Califuwinia judygmenc,

The inclusion of muliiple U,8. proceedings, either gtata/gtate
or federal/state, almo is likely to confliot with any pogsoible
foderal complex litigation sLatuLe {being con@idered) or scatutory
enaclments resulring from the ALI'® gSurrent {(and still underx
conoideration) Complex Litigatlun Proujace, (The reach of such a
gtatute might be limited to mara torts which are probably not aws
iarge a part of the internatiocnal parallel pruveedlinygs problen as
are commercial disputes,)
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I obviocusly believe that the Model Act offers a viable masans
of aduressing the significant and increasing problem of parallel
proceedings. Ite value increames as more jurisdlotions adopt it and
Califvrnla’v suppurl would nv doubt lead co the initciacion of
legiglation in e@sveral other states. Similarly, the hypothetical
problems of coordlnating the Model AcL wilih Lhe [ull falllh aud
aradit rlauma and roncarne with rha implicarione of the Rrie
doctrine on tha Model Act decrease we morc states within the United
Stater enact legirlation aor if their action Alan encourages frdaral
legislation or multinational treaties.

I would be intercsted in sceing and commenting on any changes
made tO the proposed legislation, &8 well as any other commence
submitted to the Commigsion.

Sincerely.

Louise Rllen Telicr
vigiting Professor of Law



