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Memorandum 92-18

Subject: Study F-1000 - Famlly Code {Conforming Revisions in Other
Statutes —— AR 2641)

Attached to this memorandum is a set of conforming revisions in
other statutes needed to conform to the Family Code. The conforming
revisions will be in a separate bill, Assembly Bill 2641, also authored
by Assembly Member Speler. A spot hill was introduced to meet the
bill-introduction deadline and we are now at the point where we need to
amend the attached material Into AB 2641.

The preparation of the conforming revisions was largely the work
of the Commission's Family Code Consultant, John DeMoully. The staff
has reviewed the proposed amendments and they have been sent to
Legialative Counsel for formal preparation. We are also distributing
the proposed conforming changes to interested persons for their review,

The staff does not belleve there are any major issues concerning
these 160 sectlons that reguire Commission attention at this point. As
the staff continues to review this material, we may raise isaues for
Commission consideration. Interested persons may also detect some
matters requiring further consideration. Some staff notes are included
in the draft to bring some guestions to the attention of persons
reviewing the conforming revisions. We will bring any comments we
receive on this material to the March meeting.

The Commission needs to approve the conforming revisions for
amendment into AB 2641, subject, of course, to later amendment Iif

corrections are required or additional provisions are discovered.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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CONFORMING REVISIONS

Business & Professions Code

Bus. & Prof., Code § 1320 (technical amendment). Grounds for denial,

revocation or suspension of license

SEC. . Section 1320 of the Business and Professions Code is
amended to read:

1320. The department may deny, suspend, or revoke any license
issued under this chapter for any of the following reasons:

(a} Conduct involving moral turpitude or dishonest reporting of
tests,

{b) Violation by the applicant or licensee of this chapter or any
rule or regulation adopted pursuant thereto.

(c) Alding, abetting, or permitting the violation of fhis chapter,
the rules or regulations adopted wunder this chapter or the Medical
Practice Act, Chapter 5 (commencing with Section 2000) of Division 2 of
the Business and Professions Code.

{(d) Permitting & licensed trainee to perform tests or procure
specimens unless under the direct and responsible supervision of a
person duly licensed under this chapter or physician and surgeon other
than another licensed trainee.

(e) Violation of any provision of the Business and Professions
Gode governing the practice of medieine and surgery.

(f) Proof that an applicant or licensee has made false statements
in any material regard on the application for a license or renewal
issued under this chapter.

(g) Conduct inimical to the public health, morals, welfare, or
safety of the people of the State of California in the mailntenance or
operation of the premises or services for which a license Is issued
under this chapter.

(h) Proof that the applicant or licensee has used any degree, or
certificate, as a means of qualifying for 1licensure which has been
purchased or procured by barter or by any unlawful means or obtained
from any institution which at the time said degree, certificate, or

title was obtained was not recognized or accredited by the department



of education of the state where sald institution is or was located to
give training in the field of study in which the degree, certificate,
or title is claimed.

{i) Violation of any of the premarital or prenatal laws or
regulations pertaining thereto in Aztiele--F-{commencing—-with--Sectdon
4308)—of--Chapter--2-—of-TPitle-l-of-Part-5-9f-Bivinion-4—ef-the-Civil-Code
Part 5 (commencing with Sectiom 580) of Division 3 of the Family Code

and Article 1 (commencing with Section 1125) of Group 4 of Subchapter 1
of OChapter 2 of Part 1 of Title 17 of the GCalifornia GCode of
Regulations, or of Article 2 {(commencing with Section 3220) of Chapter
4 of Division 4 of the Health and Safety Code,

{J) Knowingly accepting an assignment for clinical 1laboratory
tests or specimens from and then rendering a report thereon to persons
not authorized by law to submit those specimens or assignments.

(k) Rendering a report on clinical laboratory work actually
performed in another clinical laboratory without designating clearly
the name and address of the laboratory in which the test was performed.

(1) Conviction of a felony or of any misdemeanor involving moral
turpitude under the laws of any state or of the United States arising
out of or in connection with the practice of clinical 1laboratory
technology. The record of conviction or a certified copy thereof shall
be conclusive evidence of that conviction,

{m) Unprofessional conduct.

{n) The use of drugs or alcohollc beverages to the extent or in
such manner as to be dangerous to a person licensed under this chapter,
or any other person to the extent that that use impairs the ability of
the licensee to conduct with safety to the public the practice of
clinical laboratory technology.

Comment, Section 1320 is amended to substitute a reference to the
Family Gode provisions that superseded the Civil Code provisions
formerly referred to in the section.

Ciyi] Code

Civ, Code 25-42 {repealed). Persons

SEC. . Part 1 (commencing with Sectlon 25) of Division 1 of the
Civil Code is repealed.

Comment, Part 1 (commencing with Section 25) is superseded by
new Part 1 (commencing with Section 38) of Division 1 of the Civil Code
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{persons of unsound mind}, by Division 11 {commencing with Section
6500) of the Family Code {minors}, and by Civil Code Section 43.1 and
Code of Civil Procedure Section 340.4.

Civ, Code §§ 3841 (added). Persons with unsound mind

SEC. . Part 1 {commencing with Section 38) is added to Division
1 of the GCivil Gode, to read:

PART 1. PERSONS WITH UNSOUND MIND

§ 38 (added)., Contract by person without understanding; liability for

necegsaries

38. A person entirely without understanding has ne power to make
a contract of any kind, but the person 1s liable for the reasonable
value of things furnished to the person necessary for the support of
the person or the person's family.

Comment, Section 38 restates former Section 38 of the Civil Cede
without substantive change.

§ 39 {(added). Conveyance or contract by person of unsound mind before

adjudged incapable

39. A conveyance or other contract of a person of unsound mind,

but not entirely without understanding, made before the incapacity of
the person has been judicially determined, is subject to rescission, as
provided in Chapter 2 (commencing with Section 1688) of Title 5 of Part
2 of Division 3.

Comment. Section 39 restates former Section 39 of the Civil Code
without substantive change.

§ 40 (added). Person of unsound mind adjudged incapable
40. (a) Subject to Section 1871 of the Probate Code, and subject

to Part 1 (commencing with Section 5000} of Division 5 of the Welfare
and Institutions Code, after his or her incapacity has been judicially
determined a person of unsound mind can make no conveyance or other
contract, nor delegate any power or waive any right, until his or her
restoration to capaclity.

(b) Subject to Sections 1873 to 1876, inclusive, of the Probate

Code, the establishment of a conservatorship under Division 4



(commencing with section 1400) of the Prohate Code is a judicilal
determination of the incapaclty of the conservatee for the purposes of
this section.

Comment. Section 40 continueas former Section 40 of the Civil Code
without substantive change.

41 {added). Givil 1iability of person of umsound mind
41. A person of unsound mind, of whatever degree, 1is civilly
liable for a wrong done by the person, but is not llable in exemplary
damages unless at the time of the act the person was capable of knowing
that the act was wrongful.

Comment. Section 41 continues former Section 41 of the Clvil Code
without substantive change insofar as former Section 41 related to a
person of unsound mind.

Civ. Code § 43.1 (added). Child conceived but nhot yet born
SEC. . Section 43.1 is added to the Civil Code, to read:

43,.1. A child conceived, but not yet born, is deemed an existing
person, so far as necessary for its interests 1in the event of its
gsubsequent birth.

Comment, Section 43.1 continues the first portion of former Civil
Code Section 29 without substantive change. See also Code of Civil
Procedure Section 340.4 (statute of limitations for action for personal
injuries sustained before or in the course of person's birth).

Civ, Code § 56.30 {technical amendment ). Exzemptions from

confidentiality of Medical Information Act
SEC. . Section 56.30 of the Civil Code is amended to read:

56.30. The disclosure and use of the following medical
information shall not be subject to the limitations of this part:

{a) (Mental health and developmental disabilities) Information
and records obtained in the course of providing services under Division
4 (commencing with Section 4001), Division 4.1 (commencing with Section
4400), Division 4.5 (commencing with Section 4500), Division 5
(commencing with Section 5000), Division 6 {(commencing with Section
6000), or DPivision 7 (commencing with Section 7100} of the Welfare and
Institutions Code.

(b) (Public social services) Information and records which are
subject to Sections 10850, 14124.1, and 14124.2 of the Welfare and
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Institutions Code.

{c} (State health services, communicable diseases, developmental
disabilities) Information and records maintained pursuant to Chapter 2
{commencing with Section 200} of Part 1 of Division 1 of the Health and
Safety Code and pursuant to Division 4 (commencing with Section 3000)
of the Health and Safety Code.

(d) (Licensing and statistics) Information and records maintained
pursuant to Division 2 {commencing with Section 1200) and Division 9
{commencing with Section 10000) of the Health and Safety Code; pursuant
to Chapter 3 {(commencing with Section 1200) of Division 2 of the
Business and Professions Code; and pursuant to Section 222:265-224-705
0¥-226+35—-0f-the-GCivil Gede 8608, 8706, 881 or 8909 of the Famil
Code.

(e) (Medical survey, workers' safety) Information and records
acquired and maintained or disclosed pursuant to Sections 1380 and 1382
of the Health and Safety Code and pursuant to Division 5 (commencing
with Section 6300} of the Labor Code.

{f) {Industrial accidents) Information and records acquired,
maintained, or disclosed pursuant to Division 1 (commencing with
Section 50), Division 4 (commencing with Section 3201), Division 4.5
{(commencing with Section 6100}, and Division 4.7 (commencing with
Section 6200) of the Labor Code.

{(g) (Law enforcement) Information and records maintained by a
health facility which are sought by a law enforcement agency under
Chapter 3.5 {(commencing with Section 1543) of Title 12 of Part 2 of the
Penal Code.

{h) (Investigations of employment accident or illness)
Information and records sought as part of an investigation of an
on-the-job aceident or illness pursuant to Division 5 (commencing with
Section 6300) of the Labor Code or pursuant to Section 2950 of the
Health and Safety Code.

(1) (Alcohol or drug abuse) Information and records subject to
the federal alechol and drug abuse regulations (Part 2 {commencing with
Section 2.1) of subchapter A of Chapter 1 of Title 42 of the Code of
Federal Regulations) or to Section 11977 of the Health and Safety Code
dealing with narcotic and drug abuse.

(j) (Patient discharge data) Nothing in this part shall be
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construed to limit, expand, or otherwise affect the authority of the
California Health TFacilities Commission to collect patient discharge
information from health facilities pursuant to Section 441.18 of the
Health and Safety Code.

(k) Medical information and records disclosed to, and their use
by, the Insurance Commissicher, the Division of Industrial Accidents,
the Workers' Compensation Appeals Board, or the Department of Insurance,

Comment. Subdivision (d) of Section 56.30 is amended to correct
section references in subdivision (d4).

Civ, Code § 687 {(amended)., Community propert

SEG. . Section 687 of the Civil Code is amended to read:

687. Community property 1s property aegquired-by-husbesnd -and-wifey
er—either;—during mearriape —when-Rot—acqiired-eo -the —cseparate—property
ef-either that is community property under Section 760 of the Family

Code.

Comment, Section 687 1s amended to adopt the definition of
community property provided by Section 65 of the Family Code. Part 2
{commencing with Section 760) of Division 4 of the Family Code contains
detalled rules that determine whether property is community or separate
property. This Comment should pick up discussion under Section 65 of
Family Code.

Civ. Code § 1102.1 {(technical amendment)}, Disclosures on transfer of

resldential property
SEC. . Section 1102.1 of the Civil Code is amended to read:

1102.1. The provisions of thils article do not apply to the
following:

{a) Transfers which are required to be preceded by the furnishing
to a prospective transferee of a copy of a public report pursuant to
Section 11018.1 of the Business and Professions Code and transfers
which can be made without a public report pursuant to Section 11010.4
of the Business and Professlons Code.

(b) Transfers pursuant to court order, including, but not limited
to, transfers ordered by a probate court in administration of an
estate, transfers pursuant to a writ of execution, transfers by any
foreclosure sale, transfers by a trustee in bankruptcy, transfers by
eminent domain, and transfers resulting from a decree for specific

performance.



(c) Transfers to a mortgagee by a mortgagor or successor in
interest who 1s in default, transfers by any foreclosure sale after
default, transfers by any foreclosure sale after default in an
obligation secured by a mortgage, transfers by a sale under a power of
sale or any foreclosure sale under a decree of foreclosure after
default in an obligation secured by a deed of trust or secured by any
other instrument containing a power of sale, or transfers by a
mortgagee or a heneficlary under a deed of trust who has acquired the
real property at a sale conducted pursuant to a power of sale under a
mortgage or deed of trust or a sale pursuant to a decree of foreclosure
or has acquired the real property by a deed in lieu of foreclosure.

{d) Transfers by a filduciary in the course of the administration
of a decedent's estate, guardianship, conservateorship, or trust,

{(e) Transfers from one co-owner to one or more other co-owners.

{f) Transfers made to a spouse, or to a person or persons in the
lineal line of consanguinity of one or more of the transferors,

(g) Transfers between spouses resulting from a deeree——of

éipagelutior-ef-marriage—or-a-deeree judgment of dissclution of marriage

or of 1legal =separation or from a property settlement agreement
incidental to such a deeree judgment.

{h) Transfers hy the Controller in the course of administering
Chapter 7 (commencing with Section 1500) of Title 10 of Part 3 of the
Code of Civil Procedure.

(i) Transfers under Chapter 7 (commencing with Section 3691) or
Chapter 8 (commencing with Sectlon 3771) of Part 6 of Division 1 of the
Revenue and Taxation Cede.

(j) Transfers or exchanges to or from any governmental entity,

Comment, Section 1102.1 is amended to substitute "judgment" for
"decree" 1in subdivision (g) to conform to the terminology used in the
Family Code.

Civ, Code § 1557 (repealed), Capacity of minors and persons of unsound

mind to contract
SEC. . Section 1%%7 of the Civil Code is repealed.

185} ——Minorg—and-persons—of-unsotrd- mind;—heve-only -such-eapaeity
ag—ip-defined-by-part-ene-of-divisien-one-ef-thin-ecode~

Comment. Section 15%7 is restated In new Section 1557 without
substantive change.



Civ. Code § 1557 {(added}. Capacity of minors and persons of unsound

mind to contract

SEC. . Section 1557 is added to the Civil Code, to read:

1557, {a) The capacity of a minor to contract is governed by
Division 11 {commencing with Section 6500) of the Pamily Code.

{(b) The capacity of a person of unsound mind to contract is
governed by Part 1 (commencing with Section 38) of Division 1.

Comment. Section 1557 restates former Civil GCode Section 1557
without substantive change.

Giv. Code § 1799.98 (technical amendment). Provisions of title not to

affect rights of bona fide purchaser for wvalue of property sold
pursuant to enforcement of security interest; evidentiary effect of
delivery of notice to contract signatory
SEC. + Sectlon 1799.98 of the Civil Code is amended to read:
1799.98. (a) Nothing in this title shall be construed to make

applicable or affect or operate as a walver of any of the provisions of

any of the following:

{1) Title 13 (commencing with Section 2787) of Part 4 of Division
3 of this code sz-ef-Title-§-(eommeneing-with-Seetion-S5100)--0£-Rart-5
ef-Diviaiten—4 .

(23 Parts 1 {commencing with Section 700), 2 (commencing with

Section 760), 3 (commencing with Section 900), and 4 (commencing with
Section 1100) of Division 4 of the Family Gode.
{3} Sections 4301 and 4302 of the Family Code,

(43 Subdivision (¢) of Section 2035 of the Familvy Code,
{b} The delivery of notice pursuant to Section 1799.91 is not

evidence that the person to whom the notice was delivered entered or
did not enter the transaction in the capacity of a surety.

Comment. Section 1799.98 is amended to substitute a reference to
the Family Code provisions that superseded the Civil Code provisions
formerly referred to in the section.

Ciy, Code 1812.3 technical amendment). Denial of credit
SEG. . Section 1812.30 of the Civil Code is amended to read:
1812.30. <{a) No person, regardless of marital status, shall be

denied credit in his or her own name if the earnings and other property

-8-



over which he or she has management and control are such that a person
of the opposite sex managing and controlling the same amount of
earnings and other property would receive credit,.

{b) No person, regardless of marital status, managing and
controlling earnings and other property shall be offered credit on
terms less favorable than those offered to a person of the opposite sex
seeking the same type of credit and managing and controlling the same
amcunt of earnings and other property.

{c) No unmarried person shall be denied credit if his or her
earnings and other property are such that a married person managing and
controlling the same amount of earnings and other property would
receive credit.

(dY No unmarried person shall be offered credit on terms less
favorable than those offered to a married person managing and
controlling the zame amount of earnings and other property.

{e) For accounts established after January 1, 1977 or for accounts
in existence on January 1, 1977 where information on that account is
received after January 1, 1977, a credit reporting agency which in its
normal course of business receives information on joint credit accounts
identifying the persons responsible for such accounts, or receives
information which reflects the participation of both spouses, shall:
{1) at the time such iInformation is received file such information
separately under the names of each person or spouse, or file such
information in another manner which would enable either person or
spouse to automatically gain access to the credit history without
having In any way to list or refer to the name of the cother person, and
{2) provide access to all information about the account in the name of
each person or spouse.

{(f) Por all accounts established prier to January 1, 1977, a
eredit reporting agency shall at any time upon the written or personal
request of a person who is or has been married, verify the contractual
liability, liability by operation of law, or authorized use by such
person, of Joint credit accounts appearing in the file of the person's
spouse or former spouse, and, if applicable, shall file such
information separately and thereafter continue to do so under the names
of each person responsible for the joint account or in another manner

which would enable either person responsible for the joint account to
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automatically gain access to the credit history without having in any
way to list or refer to the name of the other person.

(g) For the purposes of this chapter, "credit” means obtainment of
money, property, labor, or services on a deferred-payment basis.

{(h) For the purposes of this chapter, earnings shall include, but
not be limited to, spousal, family, and child support payments,
pensions, soclal security, disability or survivorship benefits.
Spousal, family, and child support payments shall be considered in the
same manner as earnings from salary, wages, or other sources where the
payments are recelved pursuant to a written agreement or court decree
to the extent that the reliability of such payments 1s established,
The factors which a creditor may consider in evaluating the reliability
of such payments are the length of time payments have been received;
the regularity of receipt; and whether full or partial payments have
been made.

(i} Nothing in this chapter shall be construed to prohibit a
person from: (1} wutilizing an evaluation of the reliability of
earnings provided that such an evaluation 1s applied to persons without
regard to their sex or marital status; or (2) inquiring into and
utilizing an evaluation of the obligations for which community property
is 1liable pursuant to the provisions of Title-S-—-(Ceommenoing—with
Seetion-5100)—of-Part—S5-of-Divisieon—4 the Family Code for the sole

purpose of determining the creditor's rights and remedies with respect
to the particular extension of credit, provided that such is done with
respect to all applicants without regard to their sex; or (3) utilizing
any other relevant factors or methods Iin determining whether to extend
credit to an applicant provided that such factors or methods are
applicable to all applicants without regard to their sex or marital
status. For the purpose of this subdivision, the fact that an
applicant is of childbearing age is not a relevant factor.

{j]) Credit applications for the obtalnment of money, goods, labor,
or services shall clearly specify that the applicant, if married, may
apply for a separate account.

Comment. Section 1812.30 is amended to add a reference to
"family” support in subdivision (h) and to replace the reference in
subdivision (1) to Civil Code provisions with a reference to the Family
Code.

-10-



Code of Civil Procedure

Code Giv, Proc, § 124 (technica)] amendment). Court hearings to be
public

SEC. . BSection 124 of the Code of Civil Procedure is amended to
read:

124, Except as provided in Seetions—-221-60--and--4306- ef—the—Ciwi]
Gode Section 214 of the Family Code or any other provision of law, the

gittings of every court shall be public,

Comment , Section 124 1s amended t¢ substitute a reference to
Section 214 of the Family Code for the former Civil Code references
which were found in Section 124, Section 214 of the Family Code gives
the court general authority to direct that the trial of any 1lssue of
fact Jjoined in a proceeding under the Family Code be private and to
exclude all persons except the officers of the court, the parties,
their witnesses, and counsel. Section 124 alsoc recognizes that other
provisions of law may qualify the rule stated in Section 124 or provide
a contrary rule.

Other provisions of the Family Code may provide more restrictive
rules that prevall over the rule stated in Family Code Section 214 or
may provide special rules concerning exclusion of the public from
hearings under the Family Code that prevall over the general rule
stated in Section 214, See the Comment to Section 214 of the Family
Code.

Code Civ. Proc 12 technical amendment Powers and duties of
courts

SEC. . Section 128 of the Cede of Civil Procedure is amended to
read:

128, ({a) Every court shall have the power to do all of the
following:

{1) To preserve and enforce order in its immedlate presence.

(2) To enforce order in the proceedings before it, or before a
person or persons empowered to conduct a judiclal investigation under
its authority.

{3) To provide for the orderly conduct of proceedings before it,
or its officers.

{4) To compel obedience to 1ts judgments, orders, and process, and
to the orders of a judge out of court, in an action or proceeding
pending therein,

(5) To control in furtherance of Jjustice, the conduct of its

ministerial officers, and of all other persons in any manner connected
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with a Jjudicial proceeding before it, in every matter pertaining
thereto.

(6) To compel the attendance of persons to testify in any action
or proceeding pending therein, in the cases and manner provided in this
code.

(7) To administer oaths in an action or proceeding pending
therein, and in all other cases where it may be necessary in the
exercise of its powers and duties,

(8) To amend and control its process and orders so as to make them
conform to law and justice.

(b) Notwithstanding Section 1211 or any other law, if an order of
contempt 1s made affecting an attorney, his or her agent, investigator,
or any person acting under the attorney's direction, in the preparation
and conduct of any action or proceeding, the execution of any sentence
shall be stayed pending the filing within three Jjudiclial days of a
petition for extraordinary relief testing the lawfulness of the court's
order, the violation of which is the basis of the contempt except for
the conduct as may be proscribed by subdivision (b} of Section 6068 of
the Business and Professions Code, relating to an attorney's duty to
maintain respect due to the courts and judicial officers.

{c) Rotwithstanding Section 1211 or any other law, if an order of
contempt Is made affecting a public safety employee acting within the
scope of employment for reason of the employee's failure to comply with
2 duly issued subpoena or subpoena duces tecum, the execution of any
sentence shall be stayed pending the filing within three judicial days
of a petition for extraordinary relief testing the lawfulness of the
court's order, a violation of which is the basis for the contempt.

As used in this subdivision, "public safety emplovee" includes any
peace officer, firefighter, paramedic, or any other employee of a
public law enforcement agency whose duty is either to maintain official
records or to analyze or present evidence for investigative or
prosecutorial purposes.

{d) Notwithstanding Section 1211 or any other law, if an order of
contempt is made affecting the wvictim of a sexual assault, where the
contempt consists of refusing to testify concerning that sexual
assault, the execution of any sentence shall be stayed pending the

filing within three judicial days of a petition for extraordinary
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relief testing the lawfulness of the court's order, a violation of
which is the basis for the contempt.

As used in this subdivision, "sexual assault" means any act made
punishable by Section 261, 262, 264.1, 285, 286, 288, 288a, or 289 of
the Penal Code.

(e} Notwithstanding Section 1211 or any other law, if an order of
contempt is made affecting the victim of domestic violence, where the
contempt consists of refusing to testify concerning that domestic
violence, the executlion of any sentence shall be stayed pending the
filing within three Jjudicial days of a petition for extraordinary
relief testing the lawfulness of the court's order, a violation of
which is the basis for the contempt.

As used in this subdivision, "domestic wviolence" means abuse
perpetrated against any of the following:

{1) A spouse, former spouse, cchabitant, former cohabitant, any
other adult person related by consangulnity or affinity within the
second degree, or a person with whom the respondent has had a dating or
engagement relaticnship.

{2) A person who is the parent of a child and the presumption
applies that the male parent is the father of any child of the female
pursuant to the Uniform Parentage Act {Pars—7-{(commencing with Seetion
7006} -of-Diviolon4—-oE£-the-Givil-Code) (Part 3 {commencing with Section

7600) of Division 12 of the Family Code).

Comment, Subdivision (e)({2) of Section 128 (as amended by 1991
Cal. Stat. ch, 866, § 1) is amended to substitute a reference to the
Family Code provisions that superseded the Civil Code provisions
formerly referred to in the section.

Code Civ, Proc. § 259 (technical amendment}, Powers of court

commissioners

SEC. . Section 259 of the Code of Clvil Procedure is amended to
read:

259, Subjeet to the supervision of the court every court
commissioner shall have power to do all of the following:

(a) Hear and determine ex parte motions, for orders and
alternative writs and writs of habeas corpus in the superior court for
which the court commissioner is appointed.

{b) Take proof and make and report findings thereon as to any
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matter of fact upon which information is required by the court. Any
party to any contested proceeding may except to the report and the
subsequent order of the court made thereon within five days after
written notice of the court's action. A copy of the exceptions shall
be filed and served upon opposing party or counsel within the five
days, The party may argue any exceptions before the court on giving
notice of motion for that purpose within 10 days from entry thereof,
After a hearing before the court on the exceptions, the court may
sustain, or set aside, or modify its order.

{c¢) Take and approve any bonds and undertakings in actions or
proceedings, and determine cbjections to the bonds and undertakings.

(d) Administer oaths and affirmations, and take affidavits and
depositions in any action or proceeding in any of the courts of this
state, or in any  matter or proceeding whatever, and take
acknowledgments and proof of deeds, mortgages, and other instruments
requiring proof or acknowledgment for any purpose under the laws of
this or any other state or country.

{e) Act as temporary Jjudge when otherwise qualified s¢ to act and
when appointed for that purpose, or by written consent of an appearing
party. While acting as temporary judge the commissioner shall receive
no compensation therefor other than compensation as commissioner.

(f) Hear and report findings and conclusions to the court for
approval, rejection, or change, all preliminary matters including
motions or petitions for the custody and support of children, the
allowance of temporary ailimeny gpousal support, costs and attorneys'
fees, and issues of fact in contempt proceedings in divereey

maintensneey—and-—eapnwlnment —eof—marriage--eases proceedings for support,

dissolution of marriage, nullity of marriage, or legal separation,.
{g) Hear, report on, and determine all uncontested actions and

proceedings subject to the requirements of subdivision (e).

¢{h) Charge and collect the same fees for the performance of
official acts as are allowed by law to notaries public in this state
for like services. This subdivision does not apply to any services of
the commissioner, the compensation for which is expressly fixed by
law. The fees so collected shall be paid to the treasurer of the
county, for deposit in the general fund of the county.

(1) Provide an official seal, upon which must be engraved the
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words "Court Commissicner” and the name of the county, or city and
county, in which the commissioner resides.

Comment, Subdivision (f) of Section 259 is amended to conform to
the language used in the Family Code.

Staff Note: Should "temporary restraining orders™ be added ¢o
subdivision (f) of Section 359? See Section 397 of the Code of Civil
Procedure.

Code Civ. Proc. § 263 (repealed). Domestic relations Investigator
SEC. . Section 263 of the Code of Civil Procedure is repealed,
263+——Iir—any—eeunty;—-or-eisy—and—eountyy-whieh 1o auvtherized-by
law--to--have-demestie—-relations—eases—-investigators—it——shall-be—the
dusy——of-such—domestie—relaions —eanca—dnvestipgators—in--any—-divoree
astien—then-pending-wherein-the-parties—therete-have minor—ehildren;—te

irvestigate—and-to--report-to—-the-judge-of-the—eourt-wherein-aueh-aetior
ig-teo—be-trled-all-pertinent-information-as—to--the—eares—welfare—and
eustody—-of-the-minor-ehildron-ef-the-partien—to-the-divorece-aetiony

Sueh-report--ahall--be—filed-not-lese—than-10--days—before--the -date
set—-for—the-t+ial--of-the—divoree —getion-with-the-elerk-of —the-eourt
wherein-sueh-action o -te-bhe-tried;—-and-not-less-than-10--daye-before
the-trial--of -such-action- a—vopy-of -the-report—shall-be wervedon—each
party-to—the-diveree-aetier+

The-report—of--the -investigaters—shall-be—-admitted—-in-evidernee-upon
the-stipulatien—of—both-parties-and-shall-be--competent—evidence as—£o
all-matters—eentained-thereins

Sueh-investigator—or—investigaters—who—have -investipated-the—ecarey
welfare——and—-custody—of—-the -minor--children—-ao-—provided—for—4n-this
seetisny—-shall--be-present——at—the-trdal-—ef-the divorce-aetion—of-the
parties—who--are-the—-parents or-eustedians—ef—such--miner—ehildren;-and
may-be-ealled-to—tentify—by—the -judpe er-either—party—as--to-—any-mattesr
whieh~-they—have —dinvestigated-———The—testimony——ef-—such-investigaters
ghall-be--subjeet——to—questions—-drect-and--eoross-vhich-are proper,-and
gkall-be-ecompetent-as—eviderecer

Nething-in--this--section--shall-be-construed-as--Huleing a-demestie
relations-——eases——inveatigateoris—duty-——-to——asnist——the——superior——eourt
appointing--him—in--the--transaction-ef—-the -Jjudiedial-business—of--said
eeurt—

Comment, Former Section 263 is =superseded by Sections 3110-3112
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of the Family Code.

Code Civ. Proc. § 340.4 (added), Statute of limitations for action by

minor for personal injuries sustained before or during birth
SEC. . Section 340.4 is added to the Code of Civil Procedure,

to read:

340.4. An action by or on behalf of a minor for personal injuries
sustained before or in the course of its birth must be commenced within
six years after the date of birth, and the time the minor is under any
disability mentioned in Section 352 shall not be excluded in computing
the time limited for the commencement of the action.

Comment., Section 340.4 is a new provision that continues the last
portion of former Section 29 of the Civil Code without substantive
change.

Code Civ, Proc, § 395 (amended), Venue
SEC. . Section 395 of the Code of Civil Procedure is amended to

read:

395. (a) Except as otherwise provided by law and subject to the
power of the court to transfer actions or proceedings as provided in
this title, the county In which the defendants or some of them reside
at the commencement of the action is the proper county for the trial of
the action. If the action is for injury to person or personal property
or for death from wrongful act or negligence, either the county where
the injury occurs or the Iinjury causing death occurs or the county in
which the defendants, or scme of them reside at the commencement of the
action, shall be a proper county for the trlal of the actien. In a
proceeding for dissolution of marriage, the county in which the
petitioner has been a resident for three months next preceding the
commencement of the proceeding 1s the proper county for the trial of
the proceeding. In a proceeding to-determine -parental-relatien—-under
Fart-F-Ceommeneing -with-Section 7300 -ef-bBivinion-4—-of he -Civil-Cede
er-to enforce an obligation of support under Section i%éa—ef--the--Liwil
Cede 3900 of the Family Code, the county in which the child resides is

the proper county for the trial of the action. In a proceeding to
establish and enforce a foreign Jjudgment or court order for the support
of & minor child, the county in which the child resides is the proper
county for the trial of the action. Subject to subdivision (b), when a
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defendant has contracted to perform an obligation in a particular
county, either the county where the obligation is to be performed or in
which the contract in fact was entered into or the county in which the
defendant or any such defendant resides at the commencement of the
action shall be a proper county for the trial of an action founded on
such obligation, and the county in which the obligation is incurred
shall be deemed to be the county In which it 1s to be performed unless
there is a special contract in writing to the contrary. If none of the
defendants reside in the state or 1if residing in the state and the
county in which they reside is unknown to the plaintiff, the action may
be tried in any county which the plaintiff may designate in his or her
complaint, and, if the defendant is about to depart from the state, the
action may be tried in any county where either of the parties reside or
service is made. If any person 1s improperly joined as a defendant or
has been made a defendant sclely for the purpose of having the action
tried in the county or judicial district where he or she resides, his
or her residence shall not be considered in determining the proper
place for the trial of the action,

{b) Subject to the power of the court to transfer actions or
proceedings as provided in this title, in an action arising from an
offer or provision of goods, services, leans or extensions of credit
intended primarily for personal, family or household use, other than an
obligation described in Section 1812.10 or Section 2984.4 of the Civil
Code, or an action arising from a transaction consummated as a
proximate result of an unsolicited telephone call made by a seller
engaged in the business of consummating transactions of that kind, the
county in which the buyer or lessee in fact signed the contract, the
county in which the buyer or lessee resided at the time the contract
was entered into, or the county in which the buyer or lessee resides st
the commencement of the action is the proper county for the trial
thereof.

(¢) If within the county there is a municipal or Jjustice court
having jurisdiction of the subject matter established, in the cases
mentioned in subdivision (a), in the Jjudicial district in which the
defendant or any defendant resides, in which the injury to person or
personal property or the injury causing death occurs, or, in which the

obligation was contracted to be performed or, in cases mentioned in
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subdivision (b), in the judicial district which the buver or lessee
resides, in which the buyer or lessee in fact signed the contract, in
which the buyer or lessee resided at the time the contract was entered
into, or in which the buyer or lessee resides at the commencement of
the action, then such court is the proper court for the trial of such
action. Otherwise, any municipal or justice c¢ourt in such county
having Jjurisdiction of the subject matter is a proper court for the
trial thereof.

{(d) Any provision of an obligation described in subdivision (b) or
{¢) walving those subdivisions is void and unenforceable.

Comment., Section 395 (as amended by 1991 Cal. Stat. ch. 228, § 3)
is amended to substitute references to the Family Code provisions that
superseded the C(ivil Code provisions formerly referred to in the
section. The portion of the fourth sentence of subdivision (a)
relating to an action to determine parental relations has been deleted
because it was inconsistent with and in effect superseded by
subdivision (b} of Section 7620 of the Family Code.

Staff Note: Section 395 1Is revised on the assumption that the
venue provisions It contains relating to family law will not be moved
into the Family Code.

If some of the provisions of Section 395 are moved to the Family
Code, subdivision (b) of Section 201 of the Family Code, which was
drawn from a portion of the fourth sentence of subdivision f{a) of
Section 395, should be deleted because it Is inconsistent with and in
effect superseded by subdivision (b) of Section 7620 of the Family Code.

Code Clv,. Proc, § 396b {(technical amendment). Transfer
SEC. . Section 396b of the Code of Civil Procedure is amended

to read:

396b. (a) Except as otherwise provided in Section 396a, if an
action or proceeding is commenced in a court having jurisdiction of the
subject matter thereof, other than the court designated as the proper
court for the trial thereof, under this title, the action may,
notwithstanding, be tried in the court where commenced, unless the
defendant, at the time he or she answers, demurs, or moves to strike,
or, at his or her option, without answering, demurring, or moving to
strike and within the time otherwise allowed to respond to the
complaint, files with the clerk, a notice of motion for an order
transferring the action or proceeding to the proper court, together
with proof of service, upon the adverse party, of a copy of those

papers. Upon the hearing of the motion the court shall, If it appears
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that the action or proceeding was not commenced in the proper court,
order the action or proceeding transferred to the proper court.

(b) In i1ts discretion, the court may order the payment to the
prevailing party of reasonable expenses and attorney's fees incurred in
making or registing the motion to transfer whether or not that party is
otherwise entitled to recover his or her costs of action. In
determining whether that order for expenses and fees shall be made, the
court shall take into consideration (1} whether an offer to stipulate
to change of venue was reasonably made and rejected, and (2) whether
the motion or selection of venue was made in good faith given the facts
and law the party making the motion or selecting the wvenue knew or
should have known. As between the party and his or her attorney, those
expenses and fees shall be the personal liability of the attorney not
chargeable to the party. Sanctions shall not be imposed pursuant to
this subdivision except on notice contained in a party's papers, or on
the court's own noticed moticn, and after opportunity to be heard.

{c) The court in a proceeding for dissolution of marriage or legal
separation, may, prior to the determination of the motion to transfer,
consider and determine motions for allowance of temporary alimeny

spousal support, support of children, counsel fees and costs, and make

all necessary and proper orders in connection therewith,

{(d) In any case, if an answer is filed, the court may consider
opposition to the motion te transfer, if any, and may retain the action
in the county where commenced if it appears that the convenience of the
witnesses or the ends of justice will thereby be promoted.

{e} If the motion to transfer is denied, the court shall allew the
defendant time to meve to strike, demur, or otherwise plead if the
defendant has not previously filed a response.

Comment, Subdivision (c¢) of Section 396b is amended to conform to

the language used in the Family Code.

Staff Note: Should ‘"temporary restraining orders” be added ¢to
subdivision (c) of Section 396b? See Section 397 of the Code of Civil
Procedure.

Code Civ, Proc, § 397 (amended). Changing place of trial
SEC. . Section 397 of the Code of Civil Procedure is amended to

read:
397, The court may, on motion, change the place of trial in the
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following cases:

1. When the court designated in the complaint is not the proper
court,

2. When there 1s reason to believe that an impartial trial cannot
be had therein,

3. V¥When the convenience of witnesses and the ends of justice
would be promoted by the change.

4. VWhen from any cause there is no judge of the court qualified
to act.

5. When a proceeding for dissolution of marriage has been filed
in the county in which the petitioner has been & resident for three
months next preceding the commencement of the proceeding, and the
respondent at the time of the commencement of the proceeding is a
resident of another county in this state, to the county of the
respondent's residence when the ends of Justice would be promoted by
the change. If a motion to change the place of trial is made pursuant
to this paragraph, the court may, prior to the determination of such
motion, consider and determine motions for allowance of temporary
spousal support ef-the-ether-pariy-and-of-any—-children-of —the-marriage,
support of children, temporary restraining orders, attorneys' fees, and
costs, and make all necessary and proper orders in connection there
with.

Comment. Paragraph 5 of Section 397 is amended to more closely
conform to the language used in Sections 259(f) and 396b{c).

Code Civ, Proc. § 412.2]1 (repealed). Temporary restraining orders in

8 ons
SEC. . Section 412.21 of the Code of Civil Procedure is
repealed.

413 +2t~~——{ay——Commeneing——or——July——-1;—-10905——-in——an—action——for
digsolution——of-marriage;—-legal-separation;——eor—annulment——of -marriagey
the-summens—-shall-edditionally—eontain temporary restraining orders—set
forth-dn—-this-geetion:——Ipon—the-£filing-of—-a-petition-fer-dinselution
ef--marriage;——legal—-separation-—er——annulment——of--marriase - Hy——the
petitioner—and-dosvance -of-the-pummens-and-uper-persenal-serviee-of-the
petition-and-summens—on-the-respendent-of-upon—waiver and —aeeeptanee—of
perviee— by —the-—respondent;—a—temporary-restraining order—shall--be—in
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effeet—agalnst-—both-parties—until--the-final--deeree-ie--entered or—-the
petition-is-dismiseeds;-or—until-further-erder—of-the-aourts

£1)--Restraining —-both --parties-—from——removing -the--miner—ohild-—es
ehildren——of -the--partiesy--if -any;—-from-the—-state—without--the—priez
written—econocht-eof-the-other-party-or—an-ordes—of—the-ecourts

€23)--Restraining——both-—parties - —from—-transferring;——eneumb eringy
hypetheeatingy—-eonceating —or—-in—-any-way—-disposing -of--eny-propertyy
reat-—or—-pergonal; —whether—community;--quasi-eommunityy——or——separates
without—the —written —eonsent-—of —the--other-party——or—an—-order--ef£—the
epurty—exeept—in-the-ustal-eourse-ef-businens—or-for--the-necessities—of
1ife—and-requiring ecach-party-to-notify-the-ether-party-of-any-propesed
extraordinary-—expendituren—at——-least——five-—business—-days——prior——te
ineurring--those——expenddtures—and ~to-—-aeceount--te--the —court—for--all
extraordinary—expendi-tures- -made—after--pervice -of-the-—sumnons—-on-—that
party———-However,—nething--in-the-restradning--erder—shall-preclude -the
parties—£from—using-eommunity-property—to—pay--reasonable-attorreylyg--£fees
in-erder-to-retain-legal-eounsel-in-the-aetiens

£3)--Restralning --both --parties—from-eashingy--berrewing——againoty
eaneeling;—trancferring;—diopesing of—oF-ehanging-the-beneficiaries—of
ary—insuranee—er-ether—eeverage—ineluding-tife,health—automoblle;—and
digability—heldfor -the -benefit-of-the-partien-and-their-minor-ehild-or
ehildreny

The—restraining order—is—-enferceable -in-any-place-in-this-statey
bus—-is--net——enferecable-dby—a—-law—enforeenent--ageney—of-—a——politieal
subdiviaien—unltess—that-lav-—enforcement—ageney—has—received--a-—eopy-of
the-order-pursuant-te—the-provisions-of-this subdivision has—eotherwise
repeived—e —eopy—of--the-ordery—-or—-the-offiecer-enforeing-the order-has
been—shown-a-cop¥—ef-the—-orders

The-—-swnmens—shall--state-—-on--its—faee —that--the —erder——thereon—is
enforeeable-ip-anyplaee-dn-this -state-by-any-Jdav--enforcement--ageney
that-has-—received-mailed-sotice-—theresf-by-any-—othes-lav-enforeenent
ageney—-that-—hag—sreeeived--the-erdery—-or-by—-any —officer——who-—has-been
shewa—-the —erder,——-An¥-willful--and -knewing-violation -of-the-order-by
removing--a—ehild-from-the--state—-witheunt-the -written-—eonsent—of —-the
ether—-party—-or-an-order-of-the-esurt-chall-be-punishable-as-provided-in
Secetion-238+5—of—the--Penal -Geder—-sny-willful—and-Jlmowing —+ielation—of
any-ef--the -other-orders-in—-thesummons--shell--be-punishable-as-provided
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in-Seetion-273+6-of-the-Peral-Goder

Hothing—-in--thie —subdivision —shall-—preelude——either——party-—£rom
applying--to——the——eourt——for——further—-temporary——erdergy——an—expanded
temporary-ex—parte-erdery-or-modification—or-revecation-of-the-order~

FThe—-autometic—granting--ef-these———ex-parte-orders—ig—net—a-esurs
determination—or—competent——evidence-dn-any-proceeding -of—any——prier
histery-of-the-eonduet-po-preseribed-securring-between-the—partiens

£b)—In-an-—aetion—under—Part-F-{vonmencing —with-Seetion 2000 ) —of
Bivisier—4—ef-theGivril -Code;~-the —summens—shall--adddtionallsr-eontain
the- temporary-restraining orders-set—forth—in-thie--eubdiwision~--Upon
the--f1ling--of—a--petition-hereunder—by-petitioner-and-Jdusuance—-of-the
sumEmengs—-and-—upoR—persenal-—serviee—of—the--petition—-and--summons —on——a
respendent—er—upon-walver-and-aceepiance—of-serviee by -a-reopendenty-a
tepperary—-restraining--erder--shaltl-boa--in—-effect—-againot—-the——-parties
urtil—the —final--deeree—is-entered-—or-the--petition-ia—-diomiened —or
uptil-further—order of-the -court—restraining—all--parties-from-temoving
from—the--otate--any-miner-ehild-or-children-for—whom-the-action-secks-te
establish--a--parernt—and--child -relationshipy—wi-thowt—the -prior-written
congent-of-the-other-party-or-ap-order-of-the-ecourt~

The-restraining- order—is--enfereesble-in—any-—plase—-4in-this-statey
but—is-—net—enfereeable--by-—a—-law—enforecement—agency——of—a—politiesal
subdivisien—unleses—that--lavr-enforeement-ageney-has-—-received —a—-copy-of
the—erder—pureveni-+to--the-previsiens-ef-thin-subdivisieny-has—-etherwiae
reeeived—a—eopy-of-the—ardes——o-the-officer—enfeoreing—the—oeder-han
been—shewn—a—ecopy—of-the-orders

Fhe-summons-—-shall-state—en—dte—faee—that —the—-order--thereon—is
enforeeable—dn-—-any—piaee--in-thie—-state-—-by-any—-lawv-enforcement—agenay
that-has—received-smalled--notice-theresf;—by—-any-other-taw-enforecment
ageney--that-has—-received -the-erdery—-or-by—-any offieer-who--has-been
shewa—-the-—erder——Any—-willful-and- knowing--vielatieon-ef—-the—order-by
zemeving-——a—ehild——from—the-state-without -the-Writter—econsent-of-the
sther-party-or-an—order—ef-the—eceurt-shall-be punishable -es—previded-in
Seetion—278-5—-of -the-Renal-Gedevr——Any—willful--and lnowing-—vielatien—of
any—ef-the—eother—orders-in-the-summens—shall-be--punisheble-—as-previded
in-Seetion-373r6-of-the-Fenal-Coder

Nothipg--in--this -pubdivision—shall--preclude——either--party——£from
applying——to——the-—eourt-—for——further —-temporary —-orders—-—and-—eipanded
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temporary—e¥—parte—ordery-or-modification-or-revecation-ef-the—-order~
Fhe—-auntonatio-—-granting —of--these-—ex—parte orders—is—-net—a—eourt

determination——or——conpetent —-evidence —in—-any-proceeding--eE£—-any——peior

history—eof-the—eonduet-so-preseribed-sesurring-between—the-partiens

Comment, Former Section 412.21 1s continued without substantive
change in Part 3 {commencing with Section 231} of Division 2 of the
Family Code and Sections 2030 and 7700 of the Family Code.

Code Civ, Proc, § 429,10 {(repealed). Facts required in petition for
dissolution of marriage
SEC. . Section 429,10 of the Code of Civil Procedure is
repealed.
429:10+——In—-a-proeceeding-for-disselution—-of-marriage,—the-petition

shatl-wet——forth-among--cther-mattergy-as-pearly—-as—can-be-aseertainedy
the-feollewing—faetsat
{a)-The-state-or—eeuntry-in-whieh-the-partiens-were-married-
£b)-The-date-ef-merriager
£e3-The-date—-ef-scparations
£d)-The-number—of-vears—£from-marriage-to-aeparations
te3—The-number-of-ehildren-of-the-marriage .~ -anyr—and-i£f-none-a
statement—ef-that-faet~
££3-The-age—-and-birth-date-ef-cach-miner-ehild-of-the-marriage~
£g3—-The—soctal —secvrity —numbers——o f——the—husband-—and-—wife;——4i£
evailable-and-if-net-availabley-a-otatement—to—such-effeet~

Comment. Former Section 429.10 is continued without substantive
change 1n Sectlion 2330(b) of the Family Code, except that the new
section is made applicable to a legal separation proceeding.

Code Civ. Proc, § 429.40 (repealed), Application to proceedings under

Family Code
SEC. . Section 429,40 of the GCode of Civil Procedure is

repealed.

425-40r—Thie—title-—does not—-apply—in—a—proeeeding—under-Fart-5
{eommeneing—with --Seotion-4000)—ef-——the—Giwll -Gode —unless—otherwise
provided-byr—rule—of—the —Judieial-Louneil —under--Seection-4001--6f -the
Givil-Ceder

Comment . Section 429,40 is repealed because the section is no
longer necessary. This title formerly contained Sections 429.10 (now
Section 2330(h) of the Family Code) and 429.20 (repealed by 1977 Cal.
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Stat. ch. 676, § 1). Section 429.40 was included in the title to make
clear that Sections 419.10 and 429,20 did not limit the authority of
the Judicial Council to provide by rule for the practice and procedure
under the former Family Law Act. BSee the Legislative Committee Comment
to Section 429.40 (1991 Addition). The Judieial Council has authority
to prescribe rules governing the practice and procedure In preoceedings
under the Family Code. 8See Family Code § 211 and the Comment to that
section. See also Family Code § 210 (applicability of general rules of
practice and procedure to proceedings under Family Code).

Code Civ, Proc 2 technical amendment Injunctions and tempora
restraining orders

SEC. . Section 527 of the Code of Civil Procedure is amended to
read:

527. {(a) An injunction may be granted at any time before judgment
upon a verified complaint, or upon affidavits if the complaint in the
one case, or the affidavits in the other, show satisfactorily that
sufficient grounds exist therefor. A copy of the complaint or of the
affidavits, wupon which the iInjunction was granted, must, 1f not
previously served, be served therewith,.

A temporary restraining order or a preliminary injunction, or
both, may be granted in a class action, in which one or more of the
parties sues or defends for the benefit of numerous parties upon the
same grounds as in other actlons, whether or not the class has been
certified.

Ko preliminary injunction shall be granted without netice to the
opposite party; nor shall any temporary restraining crder be granted
without notice to the opposite party, unless (1) it shall appear from
facts shown by affidavit or by the verified complaint that great or
irreparable injury would result to the applicant before the matter can
be heard on notice and (2} ;—-execepi-—when—applying——for-an--order—under
Seetien—S$46—or-under-Seetior-43577-43505-0r-7020-ef-the-Civil-GCedey the
applicant or the applicant's attorney certifies to the court under cath
(i) that within a reasonable time pricr to the application he or she
informed the opposing party or his or her attorney at what time and
where the application would be made; (ii) that he or she in good faith
attempted to inform the oppesing party and his or her attorney but was
unable to so Inform the opposing party or his or her attorney,

specifying the efforts made to contact them; or (iii) that for reasons
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specified he or she should not be required to so inform the opposing
party or his or her attormey. In case a temporary restraining order
shall be pgranted without notice, in the contingency above specified,
the matter shall be made returnable on an order requiring cause to be
shown why the injunction should not be granted, on the earliest day
that the business of the court will admit of, but not later than 15
days or, if good cause appears to the court, 20 days from the date of
the order. In--ceses--under-Seetien 4359 -of-the -Givil GCede-the-matter
shali---be-made--returnable-not—-later—than - 26 -days——or-34f—good--caune
appeats—to—the—eourt;—25-days—from-the-date--of-the-order. When the
matter first comes up for hearing the party who obtained the temporary
restraining order must be ready to proceed and must have served upon
the opposite party at least twoe days prioer to the hearing, a copy of
the complaint and of all affidavits to bhe used in the application and a
copy of the points and authorities in support of the application; if
the party 1s not ready, or if he or she fails to serve a copy of his or
her complaint, affldavits and points and authorities, as herein
required, the court shall dissolve the temporary restraining order.
The defendant, however, shall be entitled, as of course, to one
continuance for a reasonable pericd, if he or she desires 1t, to enable
him or her to meet the application for the preliminary injunction. The
defendant may, in response to such order to show cause, present
affidavits relating to the granting of the preliminary injunction, and
if such affidavits are served on the applicant at least two days prior
to the hearing, the applicant shall not be entitled to any continuance
on account thereof. On the day wupon which the order is made
returnable, the hearing shall take precedence of all other matters on
the calendar of the day, except older matters of the same character,
and matters to which special precedence may be given by law. When the
cause is at issue it shall be set for trial at the earliest possible
date and shall take precedence of all other cases, except older matters
of the same character, and matters to which special precedence may be
given by law,

{b) The-—-—eourt—-ma¥y;——upep——the——filing——ef—-an—eaffidavit—by——the
pleintiff-—that—the-defendant-eould-net-be-served-on—time;—relosue-any
temporary—-reatraining —order—previously-lesued —pursuant—to-—Seetion-546
and—dissolved by -the——court-for--failure —te—serve-the—defendant———Any
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order—reissued-under--this-nubdivislonohall-state—on—-ito--face-the-date
of-expirationof the order—-Ne—fees—shall--be—-ehargod-£for-the-ionuanee
of——any-—-oeder-ander--this--gubdivisien;——unless——sueh——erder--had--been
digseived—-three—-times—previeusly: This section does not apply to an
order described in Section 240 of the Family Code.

Comment. Section 527 1s amended to delete those provisions that
applied only to orders described in Section 240 of the Family Code,
those orders now being governed by Part 4 (commencing with Section 240}
of Division 2 of the Family Code, not by Section 527.

Former subdivision (b) of Section 527, which has been deleted, is
continued in Section 245 of the Family Code. A new subdivision (b} is
added to Section 527 to make clear that the section does not apply to
an order described in Section 240 of the Family Code. The provisions
of Section 527 that applled to the orders described in Section 240 of
the Family Code have been duplicated in Part 4 (commencing with Section
240) of Division 2 of the Family Code.

Code Civ, Proc, § 527.6 {(technical amendment). Temporary restraining

order and injunction prohibiting harassment

SEG. . Section 527.6 of the Code of Civil Procedure is amended
to read:

527.6. (a) A person who has suffered harassment as defined in
subdivision (b} may seek a temporary restraining order, and an
injunction prohibiting harassment as provided in this sectiom.

{(b) For the purposes of thls section, "harassment" is a knowing
and willful course of conduct directed at a specific person which
seriously alarms, annoys, or harasses the person, and which serves no
legitimate purpose. The course of conduct must be such as would cause
a reasonable person to suffer substantial emotional distress, and must
actually cause substantial emotional distress te the plaintiff,
"Course of conduct” is a pattern of conduct composed of a series of
acts over a period of time, however short, evidencing a contlnuity of
purpose. Constitutionally protected activity is not included within
the meaning of "course of conduct.”

{¢) Upon filing a petition for an injunction under this section,
the plaintiff may obtain a temporary restraining order in accordance
with subdivision (a) of Section 527. A temporary restraining order may
be granted with or without notlce upon an affidavit which, to the
satisfaction of the court, shows reasonable proof of harassment of the

plaintiff by the defendant, and that great or irreparable harm would
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result to the plaintiff. A temporary restralining order granted under
this section shall remain in effect, at the court's discretion, for a
periocd not to exceed 15 davs, unless otherwise modified or terminated
by the court.

{d) Within 15 days of the filing of the petition, a hearing shall
be held on the petition for the injunction. The defendant may file a
response which explains, excuses, Jjustifies, or denies the alleged
harassment or may file a cross-complaint under this section. At the
hearing, the judge shall receive such testimony as is relevant, and may
make an independent inguiry. If the judge finds by clear and
convincing evidence that unlawful harassment exists, an injunction
shall 1ssue prohibiting the harassment. An injunction issued pursuant
to this section shall have a duration of not more than three years, At
any time within the three months hefore the expiration of the
injunction, the plaintiff may apply for a renewal of the injunction by
filing a new petition for an injunction under this section.

{e) Nothing in this section shall preclude either party from
representation by private counsel or from appearing on his or her own
behalf,

(f} In a proceeding under this section where there are allegaticns

or threats of domestic viclence, a support person may accompany a party

in court snd, where the party is not represented by an attorney, may

git with the party_ at the table that is generally reserved for the

party and his or her attorney. The support person is present to

provide moral and emotional support for a person who alleges he or she

ig a viectim of domestic violence, The support person is not present as

a legal advisor and shall not give legal advice. The support person

shall sssist the person who alleges he or she is a wvictim of domestic

viclence in feeling more confident that he or she will not be injured

or threstened by the other party during the proceedings where the

person who alleges he or she is a victim of domestic violence and the
other party must be present in close proximity, Nothing din this

subdivision precludes the court from exercising its discretion to

remove the support person from the courtroom if the court believes the
support person is prompting, swaying, or influencing the party assisted
by the suppoert person.

£
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{g) Upon filing of a petition for an injunction under this
section, the defendant shall be persconally served with a copy of the
petition, temporary restraining order, if any, and notice of hearing of
the petition.

133

{h) The court shall order the plaintiff or the attorney for the
plaintiff to deliver a copy of each temporary restralning order or
injunction, or modification or termination thereof, granted under this
section, by the close of the business day on which the order was
granted, to the law enforcement agencies within the court's discretion
as are requested by the plaintiff. Each appropriate law enforcement
agency shall make avallable information as to the existence and current
status of these orders to law enforcement officers responding to the
scene of reported harassment.

<h3

{1} The prevailing party in any action brought under this section
may be awarded court costs and attorney's fees, If any.

5

{i) Any willful disobedience of any temporary restraining order or
injunction granted under this section is punishable pursuant to Section
273.6 of the Penal Code.

€3>

(k) This section does not apply to any action or proceeding
coverad by Seetien—-4350—or F203—-of—the GCivil-Code;—or-by—Chapter 4
feonpmeneing-—-with-—-Seetion—-540)—of—this——titles—or-—by¥ Title 1.6C
{commencing with Section 1788) of the Civil Code or by Part 4

commencing with Section 24 of Division 2 of the Family Code.

Nothing in this section shall preclude a plaintiff's right to utilize
other existing civil remedies.

£k

{1) The Judieial Council shall promulgate forms and instructions
therefor, rules for service of process, scheduling of hearings, and any
other matters required by this section. The petition and response
forms shall be simple and concise,

Comment . New subdivision (f) of Section 527.6 continues the
substance of former Civil Code Section 4351.6 (added by 1990 Cal. 3tat.
ch. 994 § 1) ingofar as that section applied to a proceeding under
Section 527.6.
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A reference has been inserted in new subdivision (k) of Section
527.6 to provisions of the Family Code that replaced the provisions of
the Civil Code that formerly were referred in Section 527.6.

Code Civ, Proc. $§ 529 (technical amendment). Undertaking when

injunction granted

SEC. . Section 529 of the Code of Civil Procedure is amended to
read:

529. (a) On granting an injunction, the court or judge must
require an undertaking on the part of the applicant to the effect that
the applicant will pay to the party enjolned such damages, not
exceeding an amount to he specified, as the party may sustain by reason
of the injunction, 1f the court finally decides that the applicant was
not entitled to the injunction. Within five days after the service of
the injunction, the person enjoined may object to the undertaking. If
the court determines that the applicant's undertaking is insufficient
and a sufficient undertaking Is not filed within the time required by
statute, the order granting the injunction must be dissolved.

{b) This section does not apply to any of the following persons:

{1) Either spouse against the other in a proceeding for legal
separation or dissolution of marriage.

£23—The-plaintiff-4n-proceedings-pursuant-to-Chapter-4—{eommenecing
with-Seetion-540)+

£3)-The--plaintif£-4nproceedings —pursuant—to—Seetion-J020-—of-the
Givil-GCede~

(2) The applicant for an order described in Section 240 of the

Family Code,
€43
{3) A public entity or officer described in Section 995.220.

Comment, New paragraph (2) is added to subdivision (b) of Section
529 to add a reference to relevant provisions of the Family Code that
superseded the provisions listed in former paragraphs (2) and (3) of
subdivision (b) of Section 529,

Code Civ, Proc, § 583.161 (technlical amendment), Dismissal of petition

for dissolution or legal separation
SEG. . Section 583.161 of the Code of Civil Procedure is

amended to read:
583.161. No petition filed pursuant to Section 4583-ef--the--Giwil
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Code 2330 of the Family Code shall be dismissed pursuant to this
chapter if an order for child support has been issued in connection
with the proceeding and the order has not been reveked (1) terminated
by the court or has-net-terminated-pursuant—to-Seotdons 106 -1965;—and
4700 —of—the-Livil-Lode (2) terminated by operation of law pursuant to
Sections 3900, 3901, 4007, 4013, and 4101 of the Family Code.

Comment . Section 583.161 is amended to delete references to
provisions of the Civil Code superseded by the Family Code and to
conform Section 583.161 to Bection 3601 of the Pamily Code.

Code Civ, Proc. § 654.5 (technical amendment). Notice of entry of

udgment

SEC. . Section 664.5 of the Code of Civil Procedure is amended
to read:

664.5. (a) In any contested action or special proceeding in a
superior court, ether-than-a-preceeding—fer-veidable-marriage-pursuant
to--the-Family—Law--fet--{Title—2——Ceommencing —with —Section-4400)——or
disselution-——ef-—-marriages——legal-—-peparation—--and-—summary——dioselutien
pursdant—to—Title—3-{eommencing with-Seetion-45005—of-the Givil-Cededy
the party submitting an order or judgment for entry shall prepare and
mail a copy of the notice of entry of judgment to all partles who have
appeared in the action or proceeding and shall file with the court the
original notlce of entry of judgment together with the proof of service

by mail. This subdivision does not apply in a proceeding for

digsclution of marriage, for nullity of marriage, or for Jlegal

separation.
{b) Promptly upon entry of Jjudgment in a contested action or

special proceeding in a municipal or justice court, the clerk of the
court shall maill notice of entry of Judgment to all parties who have
appeared in the actlon or special proceeding and shall execute a
certificate of such malling and place it in the court's file in the
cause.

{c) For purposes of this section, "judgment" Iincludes any
judgment, decree, or signed order from which an appeal lies.

(d) Upon order of the court in any action or special proceeding,
the clerk shall mail notice of entry of any judgment or ruling, whether
or not appealahle,

Comment. Section 664.5 is smended to reflect the fact that the
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Civil Code provisions formerly referred to in the section have been
superseded by provisions of the Family Code. The reference to a
proceeding for "summary dissolution" has been omitted from Section
664.5 as unnecessary, since summary dissclution is included under the
language "dissoclution of marriage" which is used in the amended
section, See Chapter 5 {(commencing with Section 2400) of Part 3 of
Division 6 of the Family Code.

Code Civ, Proc. § 674 {amended}, Abstract of judgment or decree
SEC. . Section 674 of the Code of Civil Procedure is amended to

read:
674, (a) Except as otherwise provided in eubdiwipien-{b) Section

4507 of the Family Code, an abstract of a judgment or decree requiring

the payment of money shall be certified by the clerk of the court where
the Jjudgment or decree was entered and shall contain all of the
fellowing:

(1) The title of the court where the judgment or decree 1s entered
and cause and number of the actiomn.

(2) The date of entry of the Judgment or decree and of any
renewals of the judgment or decree and where entered in the records of
the court.

(3) The names and last known address of the judgment debtor and
the address at which the summons was either personally served or mailed
te the judgment debtor or the judgment debtor's attorney of record.

(4} The name and address of the judgment creditor,

(5} The amount of the judgment or decree as entered or as last
reneved.

{6) The social securlty number and driver's license number of the
Judgment debtor if they are known to the judgment creditor; and, if
either or both of those numbers are not known to the judgment creditor,
that fact shall be indicated on the abstract of judgment,

{7) Whether a stay of enforcement has been ordered by the court
and, if so, the date the stay ends.

{8) The date of issuance of the abstract.

£by—An—-abstract--of -s—Judgment--op-deeree—ordering —a-—party--to-pay
apeusaly—ehild;—or--familby-suppert—to—the-other-party-shall-be-certified
by-the-elerk—ef—the—-court-where —the-judgment—or--deoree-—was -entered-and
shall-eentain-ali-of-the-followingt

£13-The-title-of-the-sourt-vhere-the—Jjudgment-or-decree-ls—entered
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aké-the-eadse—and-pumber—of-the-aation:

£2)-The—-date-ofentry—of-the-judgment-or-deereec-and-ef-any-reneval
of-the~judgment—-or-deereer

£3)-Where—the—Judgment—or decree—and—any-renewals-are—entered-in
the-reeords-of-the-eourts

£4)y-The--pame - apd--lagt -known—-address—-o£E—theparty-ordered -to—pay
8UpperEr

£53—The-name--and--address—of-the-party—+te-whem-cupport-payments—are
srdered-to-be-paid~

£63-The--soelal--seeupity-numberay-birth date,—-and-driverio-license
aumber-of-the-party-to-whem-support-paymento—-are—to-be-pald.——Ff-any-of
these-numbers-—ake —Ret—knowi-—to-the -party—to—-whomr SupporE-paymrents —afe
to-be—paid,—that-—faet-shall-be--indicated-orr-the-abstract—eoi—the -eoust
arders

£73}-Whether--a--gtay-ef-enforcement-has—-beenr—ordered —by—-the —eoust
andy-if-pey—the-date-the-stay—ends~

{8)-The-date—-ef-isouanec-of-the—aboatract~

£93-Any—other—infeormaticn-deemed —-reasonable-end-apprepriate—by-£he
Judieial-Couneil~

{e)-The--Judieial-GCouneil-may--develop—a—form- for-en-abstract-ef-a
judgment—or—decres-—ordering —a-party-toe—pay-speusal—ehild;—or—family
suppert—to-—another——papty-whieh-—eontaine——the —information regquired-by
subdivision—£b)r

€43

{b) An abstract of judgment, recorded after January 1, 1979, that
does not 1list the social securlity number and driver's license number of
the judgment debtor, or either of them, as required abeve bLy
subdivision (a) or by Section 4507 of the Family Code, may be extended
by the recording of a document entitled “"Amendment to Abstract of
Judgment." The Amendment to Abstract of Judgment shall contain all of
the information required by this section or by Section 4507 of the
Family Code, shall list both the social security number and driver's
license number if both of those numbers were known at the date of
recordation of the original abstract of judgment, or one of them, if
only one was known, and shall set forth the date of recording and the
book and page location in the records of the county recorder of the

original abstract of judgment.
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A recorded Amendment to Abstract of Judgment shall have priority
as of the date of recordation of the original abstract of Jjudgment,
except as to any purchaser, encumbrancer, or lessee who obtained their
interest after the recordatlion of the original abstract of judgment but
prior to the recordation of the Amendment to Abstract of Judgment
without actual notice of the original abstract of judgment. The
purchaser, encumbrancer, or lessee without actual notice may assert as
a defense against enforcement of the abstract of judgment the failure
to comply with this section or Section 4507 of the Family Code

regarding the contents of the original abstract of judgment
notwithstanding the subsequent recordation of an Amendment to Abstract
of Judgment. With respeect to an ahstract of judgment recorded between
January 1, 1979, and July 10, 1985, the defense against enforcement for
failure to comply with this section or Section 4507 of the Family Code
may not be asserted by the holder of another abstract of judgment or
involuntary lien, recorded without actual notice of the prior abstract,
unless refusal to allow the defense would result in prejudice and
substantial iInjury as used in Section 475. The recordation of an
Amendment to Abstract of Judgment does not extend or otherwise alter
the computation of time as provided in Section 697.310.

Comment. Section 674 is amended to delete subdivisions (b) and
{(c) vhich are continued without substantive change in Section 4507 of
the Family Code and to make other revisions to conform to that revision.

Code Civ, Proc. § 680,145 (added). "Child support”
SEC. . Section 680,145 is added to the Code of Civil Procedure,

to read:
680.145. "Child support” includes family support.

Comment, Section 680.145 is a new provislion that is consistent
with Section 4501 of the Famlly Code (family support order 1is
enforceable in the same manner and to the same extent as a child
support order).

Code Clv, Proc, § 683.130 (technical amendment)}, Application for

renewal of judgment
SEC. . Section 683.130 of the Code of Civil Procedure is

amended to read:
6£83.130. {a) In the case of a lump-sum money Judgment or a

judgment for possession or sale of property, the application for
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renewal of the judgment may be filed at any time hefore the expiration
of the l0-year perlod of enforceability provided by Section 683.020 or,
if the judgment 18 a renewed judgment, at any time before the
expiration of the 10-year perlod of enforceability of the renewed
Judgment provided by Section 683.120.

(b) Except as otherwise specified in subdivisions (c¢), ard (d),
and (e}, in the case of a money judgment payable In installments, the
application for renewal of the judgment may be filed:

{1) If the judgment has not previously been renewed, at any time
a8 to past due amounts that at the time of filing are not barred by the
expiration of the 10-year pericd of enforceability provided by Sections
683.020 and 633.030,

(2) If the judgment has previously been renewed, within the time
specified by subdivision (a) as to the amount of the Jjudgment as
previcusly renewed and, as to any past due amounts that became due and
payable after the previous remewal, at any time before the expiration
of the lO0-year perlod of enforceabillty provided by Sections 683.020
and 683.030.

{¢) Hotwithstanding any other provision of law to the contrary, in
the case of a money judgment payable in installments for the payment of
child support or family support, the application for renewal of the
Judgment may be flled:

{1) If the judgment has not previously been renewed, at any time
as to past due amounts 1f the child has not attained the age of 23
yvears and, thereafter, at any time before the expiration of the l0-year
period of enforceability provided by Sections 683.020 and 683.030.

(2) If the judgment has previously been renewed, within the time
specified by subdivision (a) as to the amount of the judgment as
previously renewed and, as to any past due amount that became due and
payable after the previous renewal, at any time if the child has not
attalined the age of 23 years and, thereafter, at any time before the
expiration of the 10-year perlod of enforceability provided by Sections
683.020 and 683.030.

(d) Any judgment for the payment of child support or family
support, for which the enforcement of that support is sought by a writ
of executlon pursuant to Seetion—-4333-of--the—Givil-Gede Chapter 5
{commencing with Section 5100) of Part 5 of Division 9 of the Family
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Code, may be renewed at any time within 10 years after it was made or

entered or previously renewed.

(e) Hewevery-a A judgment for child, family, or spousal support
shall not be renewed if the application is filed within five years from
the time the judgment was previocusly renewed.

Corment, Subdivision (d) of Section 683.130 (as amended by 1991
Cal. Stat, ch, 110, § 14) is amended to substitute a reference to
provisions of the Family Code which replaced former Section 4383 of the
Civil Code. The last gentence of BSection 683,130~--now subdivision
(e)--has been amended to make clear that it applies to child, family,
and spousal suppeort Judgments. Subdivision (e) supersedes the last
sentence of former Civil Code Section 4384.5 which provided the same
rule as to child and spousal support.

Code Civ. Proc. 683.310 technical amendment}. Judgments under

Family Code

SEC. . 8ectlon 683.310 of the Code of Civil Procedure is
amended to read:

683.310. Except as otherwise provided in Section 4384-:5-of-the
Eivil-Gode 4502 of the Family Code, this chapter does not apply to

judpments—madey—entered,--or-enforecable-pursuant-te—the-Family-Lawv-Aety
Part-5-{commeneing-with-Seetion-4000)-o£-Divigien—4—ef--the -Givil Cede a

judgment or order made or entered pursuant to the Family Code,

Comment, Section 683.310 (as amended by 1991 Cal. Stat. ch. 110,
§ 15) is amended to substitute "a Judgment or order made or entered
pursuant to the Family Code" for the former reference to the Family Law
Act. Family Code Section 4502 provides that a Jjudgment for child,
family, or spousal support may be renewed 1in manner specified in
Article 2 (commencing with Section 683.110) of Chapter 3 of Title 9 of
Part 2 of the Code of Civil Procedure. The methods of enforcement of a
Judgment or order made or entered pursuant to the Family Code are
prescribed by Sections 290 and 291 of the Family Code.

Code Civ, Proc, § 684.010 {technical amendment). Notice tgo attorney of

record
SEC. . Section 684.010 of the Code of Civil Procedure 1is

amended to read:

684.010. Subject to Chapter 1 (commencing with Section 283) of
Title 5 of Part 1 of this code and Section 4809-ef-the-Givil-Gede 216
of the Family Code, when a notice, order, or other paper is required to
be served under this title on the judgment creditor, it shall be served

on the judgment creditor's attorney of record rather than on the

=-35-



judgment creditor if the judgment creditor has an attorney of record.

Comment. Section 684.010 is amended to substitute a reference to
the section of the Family Code that superseded Sectlon 4809 of the
fivil Code.

Code Civ., Proc 95.020 (technical amendment Commmity propert

SEC. « Section 695.020 of the Code of Civil Procedure is
amended to read:

695,020, {(a) Community property i1s subject to enforcement of a
money judgment as provided in TFitle-8-{eommeneing-with-Seetion-5100)}-of
Part—5-of-Divigien-4-ef-the-Civil-Code the Family Code.

{b) Unless the provision or context otherwise requires, if
community property that is subject to enforcement of a money judgment
is sought to be applied to the satisfaction of a money judgment:

(1) Any provision of this division that applies to the property of
the judgment debtor or to obligations owed to the judgment debtor also
applies to the community property interest of the aspouse of the
judgment debtor and to obligations owed to the other spouse that are
community property.

(2} Any provision of this division that applies to property in the
possession or under the control of the Jjudgment debtor also applies to
community property in the possession or under the control of the spouse
of the Judgment debtor.

Comment . Subdivision <{a) of Section 695.020 is amended to
substitute a reference to the Family Code which contains provisions
that superseded the provisions of the Civil Code formerly referred to
in the section.

Code Civ, Proc, § 697.320 (technical amendment). Judgment lien for

installments under judgrent for support or against health care provider
SEC. . Section ©97.320 of the OCode of Civil Procedure is

amended to read:

697.320. (a) A Jjudgment lien on real property 1s created under
this section by recording an abstract or a certified copy of any of the
following money judgments with the county recorder:

{1 A Jjudgment for epeusal--eor child, family, or spousal support

payable in installments.
(2) A judgment entered pursuant to Section 667.7 (judgment against

health care provider requiring periodic payments).
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(b) Unless the money judgment is satisfied or the judgment lien is
released, a Judgment lien created under this section continues for a
pericd of 10 years from the date of its creation. The duration of a
Judgment lien created under this section may be extended any number of
times by recording during the time the judgment lien is in existence a
certified copy of the judgment in the manner provided in this section
for the 1initial recording. Such rerecording has the effect of
extending the duration of the judgment lien created under this section
until 10 years from the date of the rerecording.

Comment, Subdivision (a)(l) of Section 697.320 i1s amended to make
clear that Section 697.320 applies to a judgment for family support.
See Family Code § 4501 (family support order is enforceable in the same
manner and to the same extent as a child support order). See also
Section 680.145 ("child support" includes family support).

Code Civ, Proc. § 692.510 {(technical amendment), Isgsuance of writ of

execution

SEC. . Section 699,510 of the Code of Givil Procedure is
amended to read:

699.510. (a) Subject to subdivision (b), after entry of a money
Judgment, a writ of execution shall be issued by the clerk of the court
upon application of the judgment creditor and shall be directed to the
levying officer in the county where the levy is to be made and to any
registered process server. A separate writ shall be issued for each
county where a levy is to bhe made., Writs may be Issued successively
until the money judgment i1s satisfied, except that a new writ may not
be issued for a county until the expiration of 180 days after the
isguance of a prior writ for that county unless the prior writ is first
returned.

(b) If the judgment creditor seeks a writ of execution to enforce
a Jjudgment made, entered, or enforceable pursuant to the Family--Law
Aety—Pert-5—{ecemmenecing—with Section 4006}y -of-Bivisien 4 -of the-Civil
code Family Code, in addition to the requirements of this article, the
Judgment creditor shall satlisfy the requirements of any applicable
provisions of Seetions—-4380—+to-—4384r——inelhisive,—of-—the—Givil--Code
Chapter 5 (commencing with Section 5100) of Part 5 of Division 9 of the

Family Code and Sectiong 290, 291, 2026, and 3556 of the Family Code.

Comment, Subdivision (b} of Section 699.510 is revised to reflect
the fact that the Civil Code provisions formerly referred to in the
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subdivision have been superseded by provisions of the Family Code.

Code Ciwv, Proc. technical amendment). Return of writ of
execution

SEC. . Section 699.560 of the Code of Civil Procedure is
amended to read:

699.560. (a) Except as provided in subdivisions (b) and (c¢), the
levying officer to whom the writ of execution is delivered shall return
the writ to the court, together with a report of the levying officer's
actions and an accounting of amounts ccllected and costs incurred, at
the earliest of the following times:

(1) Two years from the date of issuance of the writ.

(2) Promptly after all of the duties under the writ are performed,

{3) When return is requested in writing by the judgment creditor.

(4) If no levy takes place under the writ within 180 days after
its issuance, promptly after the expiration of the 180-day period,

(5) Upon expiration of the time for enforcement of the money
Judgment.

(b} If a levy has been made under Section 700.200 upon an interest
in personal property in the estate of a decedent, the writ shall be
returned within the time prescribed in Section 700.200.

{(¢) If a levy has been made under Seetion-4383—-of -the-Givil—Lode
Sectlon 5103 of the Family Code on the judgment debtor's right to the

payment of bhenefits from an employee pension benefit plan, the writ
shall be returned within the time prescribed in that section.

Comment , Subdivision {¢) of BSection 699.560 1is amended to
substitute a reference to the relevant provision of the Family Code
that superseded the section of the Civil Code formerly referred to iIn
the subdivision.

Code Civ, Proc, &§ 703,070 (technical amendment)., _ Exemptions where
judgment is for child, family, or spousal support
SEC. . Section 703.070 of the Code of Civil Procedure is

amended to read:

703.070. Except as otherwise provided by statute:

(a) The exemptions provided by this chapter or by any other
statute apply to a judgment for child, family, or spousal support.

(b) If property is exempt without making a claim, the property is
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not subject to belng applied to the satisfaction of a judgment for
child, family, or spousal support.

(c) Except as provided in subdivision (b), if property sought to
be applied to the satisfaction of a judgment for child, family, or
spousal support is shown to be exempt under subdivision (a) in
appropriate proceedings, the court shall, upon noticed motion of the
judgment creditor, determine the extent to which the exempt property
nevertheless shall be applled to the satisfaction of the judgment. In
making this determination, the court shall take into account the needs
of the judgment crediter, the needs of the judgment debtor and all the
persons the judgment debtor is required to support, and all other
relevant circumstances. The court shall effectuate its determination
by an order specifying the extent to which the otherwise exempt
property is to be applied to the satisfaction of the judgment.

Comment, Section 703.070 is amended to add references to "family"
support. See Family Code § 4501 (family support order i1s enforceable
in the same manner and to the sgame extent as a child support order).
See also Section 6B0.145 ("child support" includes family support).

Code Civ., Proc 704.070 (technical amendment). Paid earnings

SEC. . Section 704.070 of the Code of Civil Procedure is
amended to read:

704.070. (a) As used In this section:

(1) "Earnings withholding order" means an earnings withholding
order wunder Chapter 5 (commencing with Section 706.010) (Wage
Garnishment Law).

(2) "Paid earnings" means earnings as defined in Section 706.011
that were paid to the employee during the 30-day period ending on the
date of the levy. For the purposes of this paragraph, where earnings
that have been paid to the employee are sought to be subjected to the
enforcement of a money Judgment other than by a levy, the date of levy
is deemed to be the date the earnings were otherwise subjected to the
enforcement of the judgment.

{3) “Wage—assignmernt "Earnings assignment order for support"™ means
a—wage—-assignment an earnings assignment order for support as defined
in Section 706.011.

(b) Paid earnings that can be traced into deposit accounts or in

the form of cash or its egquivalent as provided in Section 703.080 are
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exempt in the following amounts:

{1) All of the pald earnings are exempt if prior to payment to the
employee they were subject to an earnings withholding order or a-wage
assignment an earnings assipnment order for support.

(2) Seventy-~five percent of the paid earnings that are levied upon
or otherwise sought to be subjected to the enforcement of a money
Judgment are exempt 1f prior to payment to the employee they were not
subject to an earnings withholding order or a--wage--assignment an

earnings assignment order for support.

Comment, Section 704.070 is amended to conform to the terminology
used In the Family Code, See Chapter 6 {commencing with Section 5200)
of Part 5 of Division 9 of the Family Code (earnings assignment order
for support).

Code Ciwv, Proc 704,11 technical amendment Public_ retirement
benefits

SEC. . Section 704,110 of the Code of Civil Procedure is
amended to read:

704.110. (a) As used in this section:

(1) "Publie entity" means the state, or a city, city and county,
county, or other political subdivision of the state, or a public trust,
public corporation, or public board, or the governing body of any of
them, but deoes not Include the United States except where expressly so
provided.

(2) "Public retirement benefit" means a pension or an annuity, or
a8 retirement, disability, death, or other benefit, paid or payable by a
public retirement system.

{3) "Public retirement system" means a system established pursuant
to statute by a public entity for retirement, annuity, or pension
purposes or payment of digahility or death benefits,

{b) All amounts held, controlled, or in process of distribution by
a public entity derived from contributions by the public entity or by
an officer or employee of the public entity for public retirement
benefit purposes, and all rights and benefits accrued or acerulng to
any person under a public retirement system, are exempt without making
a claim,

{¢) Notwithstanding subdivision (b), where an amount described in
subdivision (b) becomes payable to a person and is sought to be applied
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to the satisfaction of a judgment for child, family, or spousal support
against that person:

(1) Except as provided in paragraph (2), the amount is exempt only
to the extent that the court determines under subdivision (e¢) of
Section 703.070.

(2} If the amount sought to be applied to the satisfaction of the
Judgment 1s payable periodically, the amount payable is subject to a

wege—aseigament an earnings assignment order for support as defined in

Section 706.011 or any other applicable enforcement procedure, but the
amount to be withheld pursuant to the assignment order or other
procedure shall not exceed the amount permitted to be withheld on an
earnings withholding order for support under Section 706.052, The
paying entity may deduct from each payment made pursuant to a-—wage
acoignment an earnings assignment order under this paragraph an amount
reflecting the actual cost of administration caused by the wage
assignment order up to two dollars ($2) for each payment.

{d)} All amounts received by any person, a resident of the state,
as a public retirement benefit or as a return of contributions and
interest thereon from the United States or a public entity or from a
public retirement system are exempt.

Comment, Section 704,110 is amended to conform to the terminology
used in the Family Code. See Chapter 6 {(commencing with Section 5200)
of Part 5 of Division 9 of the Family Code (earnings =assignment order
for support). See Family Code § 4501 (family support order is
enforceable in the same manner and to the same extent as a child
support order). See also Section 680.145 ("child support" includes
family support).

Code Civ. Proc. § 704.113 (technical amendment}). Vacation credits
SEG, . Section 704.113 of the Code of Civil Procedure is

amended to read:

704.113, (a) As used in this section, 'vacation credits" means
vacation credits accumulated by a state employee pursuant to Section
18050 of the Goverument Code or by any other public employee pursuant
to any law for the accumulation of vacation credits applicable to the
employee.

(b) All vacation credits are exempt without making a claim.

{¢) Amounts paild periodically or as a lump sum representing

vacation credits are subject to any earnings withholding order served
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under Chapter 5 (commencing with Section 706.010) or any wage

asaignment earnings assipgnment order for support as deflned in Section

706.011 and are exempt to the same extent as earnings of a judgment
debtor.

Comment. Subdivision (c) of Section 704,113 is amended to conform
to Section 706.011(g). “Earnings assipnment order for support" is
defined In Section 706.011.

GCode Civ. Proc. § 704,114 (technical amendment). Service of assignment
on public entity

SEC. . Section 704.114 of the Code of Civil Procedure is
amended to read:

704.114, Notwithstanding any other provision of law, when a
certified copy of any erder-of-assigament earnings assipnment order for
support 1s served on any public entity described in Section 704.110
other than the United States government, that entity shall comply with
any request for a return of employee contributions by an employee named
in the order by delivering the contributions to the clerk of the court
from which the order issued, unless the entity has recelved a certified
copy of an order terminating the opder--¢f assipgnment order. Upon
receipt of moneys pursuant to this section, the clerk of the court,
within 10 days, shall send written notice of the fact to the parties,
and any agency through whom payments have been ordered under Seetion
4302 —op--480L F—of-—the-Givil-Lode Article 4 {(commencing with Section
4200) of Chapter 2 of Part 2 of Division 9 of the Family Code or
Chapter 4 (commencing with Section 43503 of Part 3 of Division 9 of the

Family Code. These moneys shall be subject to any procedure avajlable
to enforce an order for support, but if no enforcement procedure lis
commenced after 30 days have elapsed from the date the notice of
receipt is sent, the clerk shall, upon request, return the moneys to
the public entity that delivered the moneys to the court unless the
public entity has informed the court in writing that the moneys shall
be released to the defaulting employee or his or her heirs. A4 court
shall not directly or indirectly condition the issuance, modification,
or termination of, or condition the terms or conditions of, any order
for support upon the issuance of such a request by such an employee,.

Comment. Section 704.114 is amended to substitute references to
the relevant provisions of the Family Code for the former references to
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Sections 4702 and 4801.7 of the Civil Code. "Earnings assignment order
for support" is defined in Section 706.011.

Code Civ., Proc. § 704.115 (technical amendment). Private retirement

plans

SEC. . Section 704,115 of the Code of Civil Procedure is
amended to read:

704,115, (a) As used in this section, "private retirement plan®
means:

(1) Private retirement plans, including, but not limited to, union
retirement plans.

{(2) Profit-sharing plans designed and used for retirement purposes.

(3) Self-employed retirement plans and individual retirement
annuities or accounts provided for in the Internal Revenue Code of 1954
as amended, to the extent the amounts held in the plans, annuities, or
accoumts do not exceed the maximum amounts exempt from federal income
taxation under that code.

(b) All amounts held, contrelled, or in process of distribution by
a private retirement plan, for the payment of benefits as an annuity,
pension, retirement allowance, disability payment, or death benefit
from a private retirement plan are exempt.

{¢) Notwithstanding subdivision (b), where an amount described in
subdivision (b) becomes payable to a person and is sought to be applied
to the satisfaction of a judgment for child, family, or spousal support
against that person:

{1) Except as provided in paragraph (2), the amount 1s exempt only
to the extent that the court determines under subdivision (e) of
Section 703.070.

{2) If the amount sought to be applied to the satisfaction of the
judgment is payable periodically, the amount payvable i1s subject to a
wage—ageienment an earnings assignment order for support as defined in
Section 706.011 or any other applicable enforcement procedure, but the

amount to be withheld pursuant to the assignment order or other

procedure shall not exceed the amount permitted to be withheld on an
earnings withholding order for support under Section 706.052.
{(d) After payment, the amounts described in subdivision (b} and

all contributions and interest thereon returned to any member of a
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private retirement plan are exempt.

(e) Notwithstanding subdivisions (b) and (d), except as provided
in subdivision (f), the amounts described in paragraph (3) of
subdivision {a) are exempt only to the extent necessary to provide for
the support of the judgment debtor when the judgment debtor retires and
for the support of the spouse and dependents of the Jjudgment debtor,
taking into account all resources that are likely to be available for
the support of the judgment debtor when the Judgment debtor retires,
In determining the amount to be exempt under this subdivision, the
court shall allow the Jjudgment debtor such additional amount as 1is
necessary to pay any federal and state income taxes payable as a result
of the applying of an amount described in paragraph (3) of subdivision
{a) to the satisfactlion of the money judgment.

(f) Where the smounts described in paragraph (3) of subdivision
{(a) are payable periodically, the amount of such periodic payment that
may be applied to the satisfaction of 2 money judgment 1s the amount
that may be withheld from a like amount of earnings under Chapter 5
{commencing with Section 706.010) (Wage Garnishment Law}.

Comment, Subdivision (c) of Section 704.115 is amended to conform
to the terminclogy used in the Family Code. See Chapter 6 (commencing
with Section 5200) of Part 5 of Division 9 of the Family Code (earnings
assignment order for support). See Family Code § 4501 (family support
order is enforceable in the same manner and to the same extent as a
child support order). See also Section 680.145 ("child support"
includes family support).

Code Civ, Proc. § 704,120 (technical amendment)., Unemployment benefits

and contributions; strike benefits

SEC. . Section 704,120, as amended by S3ection 1 of Chapter 251

of the Statutes of 1988, 1s amended to read:

704.120. {a) Contributions by workers payable to the Unemployment
Compensation Disability Fund and by employers payable to the
Unemployment Fund are exempt without making a claim.

{b) Before payment, amounts held for payment of the following
benefits are exempt without making a claims

(1) Benefits payable under Division 1 (commencing with Section

100} of the Unemployment Insurance Code,
{2) Incentives payable under Division 2 (commencing with Section

5000) of the Unemployment Insurance Code.
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{3} Benefits payable under an employer's plan or system to
supplement unemployment compensation benefits of the employees
generally or for a class or group of employees.

{4) Unemployment benefits payable by a fraternal organization to
its bona fide members.

{5) Benefits payable by a union due to a labor dispute.

(c) After payment, the benefits described in subdivision (b) are
exempt.

{d) During the payment of benefits described in paragraph (1) of
subdivision (b) to a Judgment debtor under a support judgment, the
Judgment ecreditor may, through the appropriate district attorney, seek
to apply the benefit payment to satisfy the Jjudgment as provided by
Section 11350.5 of the Welfare and Institutions Code.

{e) During the payment of benefits described in paragraphs {2) to
(5), inclusive, of subdivision (b) to a Jjudgment debtor under a support
Judgment, the Judgment creditor may, directly or through the
appropriate district attorney, seek to apply the henefit payments to
satisfy the judgment by a-wage -ascipnment an earnings assipnment order
for support as defined in Section 706.011 or any other applicable
enforcement procedure, If the benefit is payable perlodically, the

amount to be withheld pursuant to the wage assignment order or other

procedure shall be 25 percent of the amcunt of each periocdie payment or
any lower amount specified in writing by the judgment creditor or court
order, rounded down to the nearest whole dollar., Otherwise the amount
to be withheld shall bhe the amount the court determines under
subdivision (c)} of Section 703.070. The paying entity may deduct from
each payment made pursuant to a—-wage an assignment order under this
subdivision an amount reflecting the actual cost of administration
caused by the wage assignment order up to two dollars ($2) for each
payment.

Comment. Subdivision (e) of Section 704.120 is amended to conform
to the terminolegy used in the Family Code. See Chapter 6 (commencing
with Section 5200) of Part 5 of Division 9 of the Family Code (earnings
assignment order for support).

Code Civ. Proc. § 704,950 {(technical amendment). Judgment lien on real

property
SEG, . Section 704,950 of the Code of Civil Procedure is
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amended to read:

704.950. (a) Except as provided in subdivisions (b) and (c), a
judgment 1lien on real property created pursuant to Article 2
(commencing with Section 697.310) of Chapter 2 does not attach to a
declared homestead if both of the following requirements are satisfiled:

(1) A homestead declaration describing the declared homestead was
recorded prior to the time the abstract or certified copy of the
Judgment was recorded to create the Jjudgment lien.

{2) The homestead declaration names the judgment debtor or the
spouse of the judgment debtor as a declared homestead owner.

{b) Thi=z section does not apply to a judgment lien created under
Section 697.320 by recording a certified copy of a judgment for child,
family, or spousal support.

{¢) A judgment lien attaches to a declared homestead in the amount
of any surplus over the total of the following:

{1) All liens and encumbrances on the declared homestead at the
time the abstract of judgment or certified copy of the Jjudgment is
recorded to create the judgment lien.

(2) The homestead exemption set forth in Section 704.730.

Comment. Subdivision (b) of Section 704.950 is amended to make
clear that the section applles to a judgment for family support. See
Family Code § 4501 (family support order is enforceable in the same
manner and to the same extent as a child support order). See also
Section 680.145 ("child support" includes family support).

Code Civ., Proc 11 (technical amendment). Definitions

SEC. . Section 706.011 of the Code of Civil Procedure is
amended to read:

706.011. As used in this chapter:

(a)} "Earnings" means compensation payable by an employer to an
employee for personal services performed by such employee, whether
denominated as wages, salary, commission, honus, or otherwise,

{b) "Employee" means a public officer and any individual who
performs services subject to the right of the employer to control both
what shall be done and how it shall be done.

{c) "Employer” means a person for whom an individual performs
services as an employee.

{d) "Judgment crediter," as applied to the state, means the
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specific state agency seeking to collect a judgment or tax liability.

(e) "Judgment debtor" includes & person from whom the state is
seeking to collect a tax 1liability under Article 4 {commencing with
Section 706.070}, whether or not a judgment has been obtained on such
tax liability.

(f) "Person" includes an individual, a corporation, a partnership
or other unincorporated association, and a public entity.

(g) "Wage—-eooignment Earninpgs assignment order for support"™ means
an order, made pursuant to Ghapter-S-{ecommencing -with-Seetion-43903—of
Title——1-5——ef -Part—5-of-Divigion-4—-of-—the-Livil-Lode Chapter 6
(commencing with Section 52003 of Part 5 of Division 9 of the Family

Code or Section 3088 of the Probate Code, which requires an employer to
withhold earnings for support.

Comment, Subdivision (g} of Section 706.011 is amended to conform
to the terminclogy used in the Family Code, See Chapter & (commencing
with Seetion 5200) of Part 5 of Divislion 9 of the Family Code (earnings
assignment order for support). 4 reference to the relevant Family Code
provislions is substituted for the former reference to provisions of the
Civil Code.

Code Civ, Proc 20 (technical amendment ithholding earnings

SEC. . Section 706.020 of the Code of Civil Procedure is
amended to read:

706,020, Except for a-—wage-—-assignment an earnings assignment
order for support, the earnings of an employee shall not be required to
be withheld by an employer for payment of a debt by means of any
judicial procedure other than pursuant to this chapter.

Comment, Section 706.020 is amended to conform to the terminology
used in the Family Code. See Chapter & {(commencing with Section 5200)
of Part 5 of Division 9 of the Family Code (earnings assignment order
for support).

Code Civ, Proc. § 706.031 (technical amendment)., FEarnings assignment

order for support
SEC. . Section 706.031 of the Code of Civil Procedure is

amended to read:
706.031., (a) Nothing in this chapter affects a-wage—-assignment an
earnings assipgnment order for support.

{b) A-wage—assigament An earnings assignment order for support
shall hbe given priority over any earnings withholding order. An
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employer upon whom as-wage —sssigpment an earnings sgsignment order for
support is served shall withhold and pay over the earnings of the

employee  pursuant to the wage assignment order fer——sSuppert

notwithstanding the requlirements of any earnings withholding order.
When an employer is required to cease withholding earnings pursuant to
an earnings withholding order, the employer shall notify the levying
officer who served the earnings withholding order that a supervening

wage—agsignment parnings assignment order for support is in effect.

{(c) Subject to subdivisions (b), (d), and (e), an employer shall
withhold earnings of an employee pursuant to both a-wage—-aseignment an
earnings agsgignment order for support and an earnings withholding order.

{d} The employer shall withhold pursuant to an earnings
withhelding order only to the extent that the sum of the amount
withheld pursuant to any wage—assignment earnings assignment order for
support and the amount withheld pursuant to the earnings withholding
order does not exceed the amount that may be withheld under Article 23
{commencing with Section 706.050).

(e) The employer shall withhold pursuant to an earnings
withholding order for taxes only to the extent that the sum of the
amount withheld pursuant to any wage—-aseipmrent earnings assignment
order for support and the amount withheld pursuant to the earnings

withholding order for taxes does net exceed the amount that may be
withheld under Article 4 {commencing with Section 706.070).

Comment, Section 706.031 is amended to conform to the terminology
used 1n the Family Code. See Chapter 6 {commencing with Section 5200)
of Part 5 of Division 9 of the Family Code (earnings assignment crder
for support).

Code Civ. Proc 52 {(technical amendment}. Earnings assignment
order for support

SEC, . Section 706.52 of the Code of Civil Procedure is amended
to read:

706.052, (a) Except as provided in subdivision (b)), one-half of
the disposable earnings {(as defined by Section 1672 of Title 15 of the
United States Gode) of the judgment debtor, plus any amount wilthheld
from the judgment debtor's earnings pursuant te any wage-—-assignment
earnings assignment order for support, is exempt from levy under this
chapter where the earnings withholding order is a withholding order for
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support under Section 706.030.

{(b) Except as provided in subdivision (c), upon motion of any
interested party, the court shall make an equitable division of the
Judgment debtor's earnings that takes Into account the needs of all the
persons the judgment debtor is reguired to support and shall effectuate
such division by an order determining the amount toc be withheld from
the Jjudgment debtor's earnings pursuant to the withholding order for
support.

{c) An order made under subdivision (b) may not authorize the
withholding of an amount in excess of the amount that may be withheld
for support under federal law under Section 1673 of Title 15 of the
United States Code.

Comment, Subdivision (a) of Section 706.052 is amended to conform
to the terminology used in the Family Code. See Chapter 6 (commencing
with Section 5200) of Part 5 of Division 9 of the Family Code (earnings
assignment order for support).

Code Civ. Proc. § 706.124 {(technical amendment). Judgment debtor's

financial statement

SEC. . Section 706.124 of the Code of Civil Procedure 1is
amended to read:

706.124. The ™"judgment debtor's financial statement” shall be
executed as provided In Section 703.530 and contain all of the
information required by that section and the following additional
information:

{a) Whether any earnings withholding orders are in effect with
respect to the earnings of the Judgment debtor or the spouse or
dependents of the judgment debtor,

(b} Whether any wage--assignments earnings assisznment orders for

support are in effect with respect to the earnings of the judgment
debtor or the spouse or dependents of the judgment debtor.

Comment, Subdivision (b) of Section 706.124 is amended to conform
to the terminology used in the Family Code. See Chapter 6 (commencing
with Section 5200) of Part 5 of Division 9 of the Family Code (earnings
assignment order for support).

Code Civ. Proc. 06,12 technical amendment Emplover's return
SEC, . Section 706.126 of the Code of Civil Procedure is

amended to read:
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706.126. (a) The "employer's return" shall be executed under
cath, The form for the return provided to the emplover shall state all
of the following information:

(1) The name and address of the levying offiecer to whom the form
is to be returned,

{2) A direction that the form be mailed to the levying officer by
first-class mail, postage prepald, no later than 15 days after the date
of gservice of the earnings withholding order.

(3) The name, the address, and, if known, the social security
number of the Jjudgment debtor.

{hb) In addition, the employer's return form shall require the
employer to supply all of the following information:

(1) The date the earnings withholding order was served on the
employer.

(2) Whether the judgment debtor is employved by the employer or
whether the employer cotherwise owes earnings to the employee.

{3) If the judgment debtor is employed by the employer or the
employer otherwise owes earnings to the employee, the amount of the
employee's earnings for the last pay period and the length of this pay
period.

(4) Whether the employer was required on the date of service to
comply with an earlier earnings withholding order and, if so, the name
of the Jjudgment creditor who secured the earlier order, the levying
officer who served such order, the date it was issued, the date it was
served, the expiration date of such order, and which of the earnings
withholding orders the employer is required to comply with under the
applicable statutory rules concerning the priority of such orders.

(5) Whether the employer was required on the date of service teo

comply with a-wage-assignment an earnings assignment order for support

and, 1f so, the court which issued such assignment order and the date
it was issved and any other information the Judicial Council determines
is needed to identify the order,

{6} The name and address of the person to whom notices to the
employer are to be sent,

Comment. Subdivision (b){(5) of Section 706.126 is amended to
conform to the terminology used in the Family Code. See Chapter 6
(commencing with Section 5200) of Part 5 of Division 9 of the Family
Code (earnings assignment order for support).
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Code Civ. Proc. § 708.510 (technical amendment). Assignment of right

to payment
SEC. . Section 708.510 of the Code of Civil Procedure 1is

amended to read:

708.510. (a) Except as otherwise provided by 1law, wupon
application of the judgment creditor on noticed motion, the court may
order the judgment debtor to assign to the judgment creditor or to a
recelver appointed pursuant to Article 7 {(commencing with Section
708.610) all or part of a right to payment due or to become due,
whether or not the right is conditioned on future developments,
including but not limited to the following types of payments:

(1} Wages due from the federal government that are not subject to
withholding under an earnings withholding order.

(2) Rents.

(3) Commissions.

{(4) Royalties,

(5) Payments due from a patent or copyright.

(6} Insurance policy loan value.

{b)} The notice of the motion shall be served on the judgment
debtor., Service shall be made personally or by mail.

(c) Subject to subdivisions (d), (e}, and (f), in determining
whether to order an assignment or the amocunt of an assignment pursuant
to subdivision (&), the court may take into consideration all relevant
factors, including the fellowing:

{1) The reasonable requirements of a judgment debtor who is a
natural person and of persons supported in whole or in part by the
Judgment debtor.

{2) Payments the Jjudgment debtor 1s required to make or that are
deducted in satisfaction of other Jjudgments and wage assignments,

including earnings assispment orders for support.

{3) The amount remaining due on the money judgment.

(4) The amount being or to be received in satisfaction of the
right to payment that may be assigned.

{d) A right to payment may he assigned pursuant to this article
only to the extent necessary to satisfy the money judgment.

(e} When earnings or periodic payments pursuant to a pension or
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retirement plan are assigned pursuant to subdivision (a), the amount of
the earnings or the periodic payments assigned shall not exceed the
amount that may be withheld from a like amount of earnings under
Chapter 5 (commencing with Section 706.010) (Wage Garnishment Law),

(f) VWhere a specific amount of the payment or payments to be
assigned is exempt by another statutory provision, the amount of the
payment or payments to be assigned pursuant to subdivision {(a) shall
not exceed the amount by which the payment or payments exceed the
exempt amoiunt,

Comment., Subdivision (e¢)(2) of Section 708.510 is amended to make
clear that the court 1s to take into consideration any earnings
assignment order for support.

Code Civ, Proc, § 708.730 (technical amendment), Money owed by public

agency
SEC. . Section 708.730 of the Code of Civil Procedure is

amended to read:

708,730, (a) If money is owing and unpaid to the judgment debtor
by a public entity, the judgment creditor may file, in the manner
provided in this article, an abstract of the money Jjudgment or a
certified copy of the money Jjudgment, together with an affidavit that
states that the judgment creditor desires the relief provided by this
article and states the exact amount then reguired to satisfy the
judgment. The Jjudgment creditor may state in the affidavit any fact
tending to establish the identity of the judgment debtor.

{b) Promptly after filing the abstract or certified copy of the
Judgment and the affidavit with the publie entity, the jJjudgment
creditor shall serve notice of the filing on the judgment debtor.
Service shall be made personally or by mail.

{ec) If the judgment is for support and related costs and money is
owing and unpaid to the judgment debtor by a state agency, including,
but not limited to, money owing and unpaid to the judgment debtor by a
state agency on a clalim for refund from the Franchise Tax Board under
the Personal Income Tax Law, Part 10 (commencing with Section 17001) of
Division 2 of the Revenue and Taxation Code, or the Bank and
Corporation Tax Law, Part 11 (commencing with Section 23001) of
Division 2 of the Revenue and Taxation Code, and the district attorney

is enforcing the support obligation pursuant to Section 11475.1 of the
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Welfare and Institutions Code, the claim may be submitted as follows:
The district attorney may file the affidavit referred to in subdivision
(a} without filing an abstract or certified copy of the judgment. In
lieu thereof, the affidavit shall also state that an abstract of the
judgment could be obtained., Where there is more than one judgment
debtor, the district attorney may include all the judgment debtors in a
gingle affidavit. Separate affidavits need not be submitted for each
judgment debtor. The affidavit need not on its face separately
identify each Jjudgment debtor or the exact amount required to satisfy
the judgment, s¢ long as it incorporates by reference forms or other
automated data transmittals, as required by the State Department of
Social Services, which contain this information. Affidavits submitted
pursuant to this subdivision by the district attorney shall meet the
standards and procedures prescribed by the state agency to vwhich the
affidavit 1is submitted, except that those affidavits submitted with
reapect to moneys owed and unpaid to the judgment debtor as a result of
a claim for refund from the Franchise Tax Board under the Personal
Income Tax Law, Part 10 {commencing with Section 17001) of Division 2
of the Revenue and Taxation Code, or the Bank and Corporations Tax Law,
Part 11 (commencing with Sectlon 23001) of Division 2 of the Revenue
and Taxation Code, shall meet the standards and procedures prescribed
by the Franchise Tax Board.

In serving the notice required by subdivision {b), the Director of
the State Department of Social Services or his or her designee may act
in lieu of the Jjudgment creditor as to Jjudgments enforced under this
division.

{d) If the judgment is for child, spousal, or family support and
related costs and money is owing and unpaid to the judgment debter by a
state agency on a claim for refund from the Franchise Tax Board under
the Personal Income Tax Law, Part 10 {(commencing with Section 17001) of
Division 2 of the Revenue and Taxation Code, or the Bank and
Corporation Tax Law, Part 11 {(commencing with Section 23001} of
Division 2 of the Revenue and Taxation Code, or as a result of the
judgment debtor's winnings in the California State Lottery, the
judgment creditor may file with the court an abstract or a certified
copy of the judgment er—deeree ordering the payment of child, spousal,

or family support, together with a request that the court issue a
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Notice of Support Arrearage, as provided in Section 708.780, to which
any personal income tax refunds and lottery winnings owed the judgment
debtor by the State of Californla will be subject. The request shall
be accompanied by an affidavit which shall state that the judgment
creditor desires the rellef provided by this subdivision and shall
state the exact amount then required to satisfy the judgment ez
deeree. In addition, the affidavit shall specify the beginning and
ending dates of all periods during which the arrearage for support
occurred, specify the arrearage for each month, and state that each
specified arrearage has been delinguent for at least 30 days. It shall
also certify that the child or children are not recipients, and during
the period for which payment is requested, were not recipients, of Aid
to Families with Dependent Children and there was no assignment to a
state or county agency of support and shall certify on information and
belief that there is not current or past action by a district attorney
pending for support or support enforcement on the judgment creditor's
behalf,

The request shall have attached a proof of service showing that
copies of the request, the affidavit, and the abstract or certified
copy of the judgment ez-+depree cordering the payment of support have
been served on the judgment debtor and the district attorney of the
county Iin which the support judgment is entered. Service shall be by
certified mail, postage prepaid, return receipt requested, to the last
known address of the party to be served, or by personal service,.

This subdivision does not apply in any instance in which a
district attorney initiated or participated as counsel Iin the action
for suppert or if support 1s required to be paid through a district
attorney's office.

This subdivision shall be operative only until January 1, 19%4.

(e) For purposes of this section, "support" means an obligation
owing on behalf of a child, spouse, or famlily, or combination thereof.

Comment, Section 708.730 is amended to delete the phrase "or
decree" which was used in several places in the section. See Section
680.230 (defining “"judgment" to include decree).

Code Civ, Proc. § 724.250 (technical amendment). Child and spousal

support
SEC. . Section 724.250 of the Code of Civil Procedure is
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amended to read:

724.250, {a) An acknowledgment of satisfaction of matured
installments under an Iinstallment judgment shall be made in the same
manner and by the same person as an acknowledgment of satisfaction of
judgment and shall contain the following information:

(1} The title of the court.

{2) The cause and number of the action.

(3) The names and addresses of the judgment creditor, the judgment
debtor, and the assighee of record if any. The judgment debtor's name
ghall appear on the acknowledgment of satisfaction of mature
installments as it appears on the certified copy of the judgment that
was recorded to create the judgment lien.

{4) The date of entry of the judgment and of any renewals of the
Judgment and where entered in the records of the court.

{(5) A statement that the matured iInstallments wunder the
installment Judgment had been satisfled as of a specified date,

{(6) A statement whether a certified copy or abstract of the
judgment has been recorded in any county and, if so, a statement of
each county where the certified or abstract copy has been recorded and
the book and page of the county records where the certified copy or
abstract of the judgment has been recorded.

(b) If any amount of child or spousal support provided in a
support order has been directed to be made to an officer desipgnated by
statute or by the court pursuant to Seetieon—47}-eof-—the—Ciwil--Code
Article 4 (commencing with Section 4200) of Chapter 2 of Part 2 of

Divigsion 9 of the Family Code or Chapter 4 {(commencing with Section

4350) of Part 3 of Division 9 of the Family Code or any other provision

of law and the directive is set forth in the certified copy or abstract
of the judgment that was recorded to create the judgment lien on real
property, or in a similarly recorded certified copy or abstract of an
amended or supplemental order, the acknowledgment of satisfaction of
matured installments under the installment judgment is not effective
and does not affect the Judgment lien unless the acknowledgment is
executed by or approved in writing by the designated officer.

Gomment . Subdivision (b} of Section 724.250 18 amended to
substitute references to the relevant provisions of the Family Code in
place of the former referemnce to Section 4702 of the CGivil Code.

-55-~



Code Civ. Proc, § 904.1 {(technical amendment). Appealable judgments

and orders

SEC, . JSection 904,1 of the Code of Civil Procedure is amended
to read:

904.1. An appeal may be taken from a superior court in the
following cases:

(a) From a judgment, except (1) an interlocutory judgment, other
than as provided in subdivisions (h) and (i), (2) a judgment of
contempt which Is made final and conclusive by Section 1222, (3) a
Judgment on appeal from a municipal court or a justice court or a small
claims court, or (4) a Jjudgment granting or denying a petition for
issuance of a writ of mandamus or prohibition directed to a munieipal
court or a Jjustice court or the Judge or judges thereof which relates
toe a matter pending in the municipal or Justice court. However, an
appellate court may, in 1ts discretion, review a judgment granting or
denying a petition for issuance of a writ of mandamus or prohibition,
or a judgment or order for the payment of monetary sanctions, upon
petition for an extraordinary writ,

(b) From an order made after a Judgment made appealable by
subdivision {(a).

{(c) From an order granting a motion to quash service of summonsg or
granting a motion to stay or dismiss the action on the ground of
inconvenient forum,

{d) From an order granting a new trial or denying a motion for
Judgment notwithstanding the verdict,.

{e) From an order discharging or refusing to discharge an
attachment or granting a right to attach crder.

{f) From an order granting or dissclving an injunetion, or
refusing to grant or dissolve an injunction.

{(g) From an order appointing a receiver.

{h) From an interlocutory judgment, order, or decree, hereafter
made or entered in an action to redeem real or personal property from a
mortgage thereof, or a lien thereon, determining the right to redeem
and directing an accounting.

(i) From an interlocutory judgment in an action for partition

determining the rights and Interests of the respective parties and
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directing partition to be made.

{J) From an order made appealable by the provisions of the Probate
Code or the Family-—Iaw-Aetq—-Rart—5--{ecmmeneing—with -Seotdon-4000)
Family Code,

(k) From a superlor court judgment directing payment of monetary
sanctions by & party or an attorney for a party only if the amount
exceeds seven hundred fifty dollars ($750). Lesser sanction Judgments
against a party or an attorney for a party may be reviewed on an appeal
by that party after entry of final judgment in the main action, or, at
the discretion of the court of appeal, may be reviewed upon petition
for an extraordinary writ.

Comment ., Subdivision (j) of Section 904.1 is amended to
gubstitute s reference to the Famlly Code for the former reference to
the Family Law Act.

Code Civ, Proc, § 917.7 {(amended}, Stay of proceedings
SEC. . Section 917.7 of the Code of Civil Procedure 1s amended

to read:

917.7. The perfecting of an appeal shall not stay proceedings as
to those provisions of a Jjudgment or order which award, change, or
ctherwise affect the custody, including the right of wvisitation, of a
minor child in any civil action, in an action filed under the Juvenile
Court Law, or in & special proceeding, or the provisions of a Judgment
or order for the temporary exclusion of a party from the family
dwelling or the dwelling of the other party, as provided in ESeetionr
4350--of-the--Givil -Cede the Family Code. However, the trial court may

in its discretion stay execution of such provisions pending review on
appeal or for such other pericd or periocds as to it may appear
appropriate. Further, in the absence of a writ or order of a reviewing
court providing otherwise, the provisions of the Jjudgment or order
allowing, or eliminsting restrictions against, removal of the minor
child from the state are stayed by operation of law for a periocd of 30
days from the entry of the judgment or order and are subject to any
further stays ordered by the trial court, as herein provided.

Comment. Section 917.7 is amended to substitute a reference to
the Family Code in place of the former reference to Section 4359 of the
Civil Code. For provisions of the TFamily Code relating to the
temporary exclusion of a party from the family dwelling or the dwelling
of the other party, see, e.g., Family Code §§ 2035-2043, 2045, 5550,
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5551, 5600-5807, 7710-7722, 7750.

Code Giv. Proc. § 1006.5 (technical amendment). Appearance of counsel
by telephone; standard cof judicial administration; incorporation by
superlor courts in local rules

SEC. . Section 1006.5 of the Code of Civil Procedure is amended
to read:

1006.5. {a) The Judicial Council shall adopt a standard of
judicial administration governing the appearance of counsel by
telephone at any hearing of a demurrer, an order tc show cause, or a
motion heard before the action is called for trial.

{(b) The standard of Judiclal administration shall provide that
counsel for a party to a civil action may appear by telephone at any of
those hearings unless 5 (1) the action or proceeding is one filed
pursuant to the Family-Law--Aet Family Code, {2) any party notices an
intent to present oral testimony, or (3) the court orders the persocnal
appearance of counsel.

{c) Within six months after the Judiecial Council has adopted that
standard of judicial administration, the superior court of each county
shall advise the Judicial Council whether it will incorporate the
standard, a modified version therecf, or not provide for the appearance
of counsel by telephone in its local rules,

Comment, Subdivision (b) of Section 1006.5 is amended to
substitute a reference to the "Family Code" for the reference to the
"Family Law Act" that formerly appeared In the section., The effect of
this substitution is to extend the exception under subdivision (b) teo
ineclude provisions of the Family Code that were not part of the former
Family Law Act.

Staff Note: Should all or a portion of Section 1006.5 be repealed
because it is obsolete the Judicial Council having adopted the
standard of judicial administration as reguired by the section? See
Standards of Judicial Administration Recommended by the Judicial
Council, Section 21 (Appearance by Telephone, as amended effective
January 1, 1989).

Code Civ, Proc. 1209 technical amendment oncompliance with
order for support of child as contempt
SEGC. . Section 1209.5 of the Code of Civil Procedure is amended

to read:
1209.5. When a court of competent jurisdiction makes an order
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compelling a parent to furnish support or necessary food, c¢lothing,
shelter, medical attendance, or other remedial care for his or her
child, proof that sueh the order was made, filed, and served on the
parent or proof that the parent was present in court at the time the
order was pronounced and proof of-mencempliamee—-therewith-shaell-be that
the parent did net comply with the order is prima facie evidence of a
contempt of court.

Comment., Section 1209.5 is amended to make clear that the section
applies to an order directed to a mother as well as to a father, This
is not a substantive change, See Code Civ. Proc. § 17 (masculine
gender includes the feminine).

Code Civ, Proc, § 1219 (technical amendment). Punishment for contempt
SEC. . Section 1219 of the Code of Civil Procedure 1s amended
to read:
1219. (a) Except as provided in subdivisions (b) and (c), when

the contempt consists of the omission to perform an act which is yet in
the power of the person to perform, he or she may be imprisoned until
he or she has performed it, and in that case the act shall be specified
in the warrant of commitment.

{b) HNotwithstanding any other law, no court may imprison or
otherwise confine or place in custody the victim of a sexual assault
for contempt when the contempt consists of refusing to testify
concerning that sexual assault,

{c) In a finding of contempt for a victim of domestie violence who
refuses to testify, the court shall not incarcerate the victim, but may
require the wvictim to attend up to 72 hours of a domestic wviolence
program for victims or require the victim to perform up to 72 hours of
appropriate community service, provided that in a subsequent finding of
contempt for refusing to testify arising out of the same case, the
court shall have the option of incarceration pursuant toe subdivision
(a).

{(d) As used in this section:

{1) "Sexual assault" means any act made punishable by Section 261,
262, 264.1, 285, 286, 288, 28Ba, or 289 of the Penal Code.

{2} "Domestlic violence" means abuse perpetrated against any of the
following:

{A) A spouse, former spouse, cohabitant, former ecohabitant, any
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other adult person related by consanguinity or affinity within the
second degree, or a person with whom the respondent has had a dating or
engagement relationship.

{B) A person vwho is the parent of a child and the presumption
applies that the male parent 1s the father of any child of the female
pursuant to the Uniform Parentage Act £Rart-7--{-commencing -with-Seetien
F000)-ef-bivision-4-of-the-GCivil-Goder {Part 3 (commencing with Section
7600) of Division 12 of the Family Code).

Comment, Subdivision {d)(2)(B) of Section 1219 {(as amended by
1991 Cal, S5tat. ch, 866, § 4} 1s amended to substitute a reference to
the relevant Family Code provisions for the former reference to Civil
Code provisions.

Code Civ, Proc, 127 technical amendment}). FPetition for change of
name

SEG. . Section 1276 of the Code of Civil Procedure 1s amended
to read:

1276. All applications for change of names shall be made to the
superior court of the county where the person whose name is proposed to
be changed resides either (a) by petition signed by the person or, 1if
the person is under 18 years of age, by one of the person's parents, 1if
living, or if both parents are dead, then by the guardian of the person
and, if there is no guardian, then by some near relative or friend of
the person or (b) as provided in swbdivisien—£{dl-of-Section-7007-eof-the
Giyil-Cede Section 7638 of the Family Code.

The petition or pleading shall specify the place of birth and
residence of the person, his or her present name, the name proposed,
and the reason for the change of name, and shall, if neilther parent of
the person is living, name, as far as known to the person proposing the
name change, the near relatives of the person, and thelr place of
residence,

In an actlon for a change of name commenced by the filing of a
petition:

{a) If the person whose name ls proposed to be changed is under 18
years of age and the petition is signed by only one parent, the
petition shall specify the address, If known, of the other parent If
living.

{b) If the person whose name is proposed to be changed is 12 years
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of age or over, has been relinquished tc an adoption agency by his or
her parent or parents, and has not been legally adopted, the petition
shall be signed by the person and the adoption agency to which the
person was relinguished. The near relatives of the person and their
place of residence shall not be included in the petition unless they
are known to the person whose name 1s proposed to be changed,

GComment., Section 1276 1ls amended to substitute a reference to the
provision of the Family Ccde that superseded subdivision (d) of Section
7007 of the Civil Code.

Code Civ., Proc., § 1277 {(technical amendment)., HNotice of application

for change of name

SEC. . Seection 1277 of the Code of Civil Procedure is amended
to read:

1277. (a) Where an action for a change of name is commenced by
the filing of a petition, the court sghall thereupon make an order
reciting the filing of the petition, the name of the person by whom it
ig filed and the name proposed, and directing all persons interested in
the matter to appear before the court at a time and place specified,
which shall be not less than four or meore than eight weeks from the
time of making the order, to show cause why the application for change
of name should not be granted. A copy of the order to show cause shall
be published pursuant to Section 6064 of the Government Code in a
newspaper of general circulation to be designated in the order
published in the county. If no newspaper of general circulation is
published in the county, a copy of the order to show cause shall be
posted by the clerk of the court in three of the most public places in
the county in which the court i1s located, for a like period. Proof
shall be made to the satisfaction of the court of this publication or
posting, at the time of the hearing of the application.

Four weekly publications shall be sufficient publication of the
order to show cause. If the order is published in a daily newspaper,
publication once a week for four successive weeks shall be sufficient.

Where a petition has been flled for a minor and the other parent,
if living, does not join in consenting thereto, the petitioner shall
cause, not less than 30 days prior to the hearing, to be served notice
of the time and place of the hearing or a copy of the order to show
cause on the other parent pursuant to Section 413.10, 414.10, 415.10,
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or 415.40.

(b) Where application for change of name is brought as part of an
action under Bart-7-{eommeneing-with-Seetion-7000)-of Pivision 4 of-the
Civil-Code the Uniform Parentage Act (Part 3 {(commencing with Section
7600) of Division 12 of the Family Code), whether as part of a petition

or cross-complaint or as a separate order to show cause in a pending

action thereunder, service of the application shall be made upon all
other parties to the action In a like manner as prescribed for the
service of summons, as is set forth in Article 3 (commencing with
Section 415.10) of Chapter 4 of Title 5 of Part 2. Upon the setting of
a hearing on the issue, neotice of the hearing shall be given to all
partles in the action in a like manner and within the time limits
prescribed generally for the type of hearing (whether trial or order to
show cause) at which the issue of the change of name i{s to he decided.

Gomment. Subdivision (b) of Section 1277 is amended to substitute
a reference to the provisions of the Family Code that superseded the
provisions of the Civil Code formerly referred to in Section 1277,

Gode Civ oc 12 technical amendment Heari and order
without hearing in change of name

SEC. . Section 1278 of the Code of Civil Procedure is amended
to read:

1278. (a) Except as provided in subdivision (b), the application
shall be heard at the time designated by the court, only if objections
are filed by any person who can, in those objections, show to the court
good reason against the change of name. At the hearing, the court may
examine on oath any of the petitloners, remonstrants, or other persons,
touching the application, and may make an order changing the name, or
dismissing the application, as to the court may seem right and proper.

If no objection is filed the court may, without hearing, enter the
order that the change of name jis granted,

{b) Where the application for a change of name is brought as part
of an action under Rart-F--{lcommenecing-withSeetion-7000)-of-Divieien4
of-the-{ivil-—Goede the Uniform Parentage Act (Part 3 (commencing with
Section 7600) of Division 12 of the Family Code), the hearing on the

issue of the change of name shall he conduected pursuant te statutes and

rules of court governing those proceedings, whether the hearing is

conducted upon an order to¢ show cause or upon trial.
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Comment. Subdivision (b) of Section 1278 is amended to substitute
a reference to the provisions of the Family Code that superseded the
provisions of the Civil Code formerly referred to in Section 1278.

Code Civ. Proc. § 1279.5 (amended), Common law right to change name

not abropated

SEC. . Section 1279.5 of the Code of Civil Procedure is amended
to read:

1279.5. <£a3 Nothing in this title shall be construed to abrogate
the common law right of any person to change one's name.

£by-No-—pereen——engaped ——4n-—-apy--g—-trade —or--business—of —any—Iind
whaisoever—or-—in—the--previsien—-of-—a-—-service—of——any--kind -vhatcoever
ahall-refiee--to—do--business—with--any -weman —er-refuse—+to--provide—sush
aerviee—to—any-vomair—regapdless of-Rer-marital-scetus~-because -she-haso
eheaer—+to—pe- o —repilarly-ueen-her-birth-name—or—former—namer——No~-aueh
peraon—-shell-—impese——as—-a--2ondition —of--doing—-businens—of-—any--kind
whatoeever—with —any—weman—or-ao—a—eendition—of providing a-serviece-ef
aay——kind ——whatsoever —to-— any--womany——a——freguirement——-that——aBRy——womaRy
gegardlens——of-her—-marital—-etatugy—-use —any—nane-—orther—thanhoee-bisth
ramie—oi-—ferme r—pame— 4 -phe—-has-—ehosen —-to—-use —eor——regunlarly—uses--hesr
birth-name—or—former-pamer

Comment, Subdivision (b} of Section 1279.5, which is deleted hy
the amendment, is continued without substantive change in Section
1279.6.

Code Civ. Proc, § 1279.6 {(added)., Refusal to do business with woman
who uses her birth name or former name

SEC. . Section 1279.6 1s added to the Code of Civil Procedure,

to read:

1279.6., Ko person engaged in a trade or business of any kind or
in the provislon of a gervice of any kind shall do any of the fellowing:

{a) Refuse to do business with a woman, or refuse to provide the
gervice to a woman, regardless of her marital status, because she has
chosen to use or regularly uses her birth name or former name.

{b) Impose, as a condition of doing business with a woman, or as a
condition of providing the service to a woman, a reguirement that the
woman, regardless of her marital status, use a name other than her

birth name or former name if she has chosen to use or regularly uses
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her birth name or former name.

Comment, Section 1279,6 continues without substantive change
former subdivision (b) of Section 1279.5 of the Code of Civil Procedure
and subdivision (d) of former Civil Code Section 4362 and subdivision
{d) of former Civil Code Section 4457 without substantive change.

Code Civ, Proc, § 1710.10 (technical amendment). Sister state money

ud ts

SEC. . Section 1710.10 of the Code of Civil Procedure is
amended to read:

1710.10. As used in this chapter:

{a) "Judgment creditor" means the person or persons who can bring
an action to enforce a sister state judgment.

{(b) “Judgment debtor" means the person or persons against whom an
action to enforce a sister state judgment can be brought,

{c} "“Sister state Jjudgment" means that part of any judgment,
decree, or order of a court of a state of the United States, other than
California, which requires the payment of money, but does not include a
support order as defined in subdivieien—-{k}-ef-Section-1653 Section 155
of the Family Code.

Comment , Subdivision (¢) of Section 1710.10 1s amended to
substitute a reference to the relevant provision of the Family Code for
the reference to subdivision (k) of former Section 1553.

Code Civ, Proc 2 chnical ame t sical or mental
examinations

SEC. . Section 2032 of the Code of Civil Procedure is amended
to read:

2032, {(a} Any party may obtain discovery, subject to the
regtrictions set forth in Section 2019, by means of a physical or
mental examination of (1) a party to the action, (2} an agent of any
party, or {3) a natural person in the custedy or under the legal
control of a party, in any action in which the mental or physical
condition (inecluding the blood group} of that party or other person is
in controversy in the action.

(b) A physical examination conducted under this section shall be
performed only by a licensed physician or other appropriate licensed
health care practitioner. 4 mental examination conducted under this

gection shall be performed only by a 1licensed physician, or by a
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licensed «clinical psychologist who holds a doctoral degree 1in
psychology and has had at least five years of postgraduate experience
in the diagnosis of emotional and mental disorders. Nothing in this
saction affects tests under the Uniform Act on Bleod Tests to Determine
Paternity {Ghapier-2-{commencing--with Seetion 890rofPivisienFoE-the
Evidenece-Code) (Part 2 (commencing with Section 7550) of Division 12 of
the Family Code).

{(c) (1) As wused in this subdivision, plaintiff includes a

cross—complainant, and defendant includes a cross-defendant.

{2) In any case in which a plaintiff is seeking recovery for
personal injuries, any defendant may demand one physical examination of
the plaintiff, provided the examination does not include any dilagnostic
test or procedure that is painful, protracted, or intrusive, and is
conducted at a location within 75 miles of the residence of the
examinee, A defendant may make this demand without leave of court
after that defendant has been served or has appeared In the action,
whichever occurs first. This demand shall specify the time, place,
manner, conditions, scope, and nature of the eXamination, as well as
the identity and the specialty, 1f any, of the physician who will
perform the examination.

(3} A physical examination demanded under this subdivision shall
be scheduled for a date that 1s at least 30 days after service of the
demand for it unless on motion of the party demanding the examination
the court has shortened this time,

(4) The defendant shall serve a copy of the demand fer this
physical examination on the plaintiff and on all other parties who have
appeared In the action.

(5) The plaintiff to whom this demand for a physical examination
has been directed shall respond to the demand by a written statement
that the exzaminee will comply with the demand as stated, will comply
with the demand as specifically modified by the plalntlff, or will
refuse, for reasons specified in the response, to submit to the
demanded physical examination. Within 20 days after service of the
demand the plaintiff to whom the demand 1s directed shall serve the
original of the response to it on the defendant making the demand, and
a copy of the response on all other parties who have appeared in the

action, unless on motion of the defendant making the demand the court
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has shortened the time for response, or unless on motion of the
plaintiff to whom the demand has been directed, the court has extended
the time for response.

(6) If a plaintiff to whom this demand for a physical examination
has been directed fails to serve a timely response to it, that
plaintiff waives any objection to the demand. However, the court, on
motion, may relieve that plaintiff from this waiver on its
determination that (4) the plaintiff has subsequently served a response
that 1is in substantial compliance with paragraph (5), and (B) the
plaintiff's fallure to serve a timely response was the result of
mistake, inadvertence, or excusahle neglect.

The defendant may move for an order compelling response and
compliance with a demand for a physical examination. The court shall
impose a monetary sanction under Section 2023 against any party,
person, or attorney who unsuccessfully makes or opposes a motion to
compel response and compliance with a demand for a physical
examination, unless it finds that the one subject to the sanction acted
with substantial Jjustification or that other circumstances make the
imposition of the sanction unjust.

If a plaintiff then fails to obey the order compelling response
and compliance, the court may make those orders that are just,
including the imposition of an issue sanction, an evidence sanction, or
a terminating sanction under Section 2023. In lieu of or in addition
to that sanction the court may impose a monetary sanction under Section
2023.

{7) If a defendant who has demanded a physical examination under
this subdivision, on recelpt of the plaintiff's response to that
demand, deems that any modification of the demand, or any refusal to
submit to the physical examinatlion is unwarranted, that defendant may
move for an order compelling compliance with the demand. This motion
shall be accompanied by a declaration stating facts showing a
reasonable and good faith attempt at an informal resolution of each
issue presented by the motion.

The court shall impose a monetary sanction under Section 2023
against any party, person, or attorney who unsuccessfully makes or
opposes a motion to compel compliance with a demand for a physical

examination, unless it finds that the one subject to the sanction acted
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with substantial Justification or that other circumstances make the
imposition of the sanction unjust.

(8) The demand for a physical examination and the response to it
shall not be filed with the court. The defendant shall retain both the
original of the demand, with the original proof of service affixed to
it, and the original response until six months after final disposition
of the action. At that time, the original may be destroyed, unless the
court, cn motion of any party and for good cause shown, orders that the
originals be preserved for a longer period.

(d) If any party desires to obtain discovery by a physical
examination other than that described In subdivision {c¢), or by =a
mental examination, the party shall obtain leave of court., The motion
for the examination shall specify the time, place, mamner, conditions,
scope, and nature of the examination, as well as the identity and the
speclalty, If any, of the person or persons who will perform the
examination. The motlion shall be accompanied by a declaration stating
facts showing a reasonable and good faith attempt to arrange for the
examination by an agreement under subdivision ({(e). THotice of the
motion shall be served on the person to be examined and on all parties
who have appeared in the action.

The court shall grant a motion for a physical or mentsal
examination only for good cause shown. If a party stipulates that (1)
no claim is being made for mental and emotional distress over and above
that usually associated with the physical injuries claimed, and (2) no
expert testimony regarding this usual mental and emotional distress
will be presented at trial iIn support of the claim for damages, a
mental examination of a person for whose personal Injuries a recovery
is being sought shall not be ordered except on a showing of exceptional
circumstances, The order granting a physical or mental examination
shall specify the person or persons who may perform the examination,
and the time, place, manner, dlagnostic tests and procedures,
conditions, scope, and nature of the examination., If the place of the
examination 1s more than 75 miles from the resldence of the person to
be examined, the order to submit to it shall be (1) made only on the
court's determination that there is good cause for the travel involved,
and (2} conditioned on the advancement by the moving party of the

reasonable expenses and costs to the examinee for travel to the place
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of examination,

(e) In 1l1lieu of the procedures and restrictions specified in
subdivisions (c) and (d), any physical or mental examination may be
arranged by, and carried out under, a written agreement of the parties.

(f) If a party required by subdivision (¢), (d), or (e) to submit
to a physical or mental examination fails to do so, the court, on
motion of the party entitled to the examination, may make those orders
that are just, including the Imposition of an issue sanction, an
evidence sanction, or a terminating sanction under Section 2023. In
lieu of or in addition to that sanction, the court may, on motion of
the party, impose a monetary sanction under Section 2023.

If a party required by subdivision (c¢), (d), or {(e) to produce
another for a physical or mental examination fails to do so, the court,
on motion of the party entitled to the examination, may make those
orders that are just, including the imposition of an issue sanction, an
evidence sanction, or a terminating sanction under Section 2023, unless
the party failing to comply demonstrates an inability to produce that
person for examination. In lieu of or iIn addition to that sanction,
the court may impose a monetary sanctioen under Section 2023,

(g)(1) The attorney for the examinee or for a party producing the
examinee, or that attorney's representative, shall be permitted to
attend and observe any physical examination conducted for discovery
purposes, and to record stenographically or by audio tape any words
spoken to or by the examinee during any phase of the examination. This
cbserver may monitor the examination, but shall not participate in or
disrupt it.

If in the judgment of the observer the examiner becomes abusive to
the examinee or undertakes to engage in unauthorized diagnostic tests
and procedures, the ohserver may suspend it to enable the party being
examined or producing the examinee to make a motion for a protective
order. If the obhserver begins to participate in or disrupt the
examination, the person conducting the physical examination may suspend
the examination to enable the party at whose instance 1t 1s being
conducted to move for a protective order.

The court shall impose a monetary sanction under S3Section 2023
against any party, person, or attorney who unsuccessfully makes or

opposes a motion for a protective order, unless it finds that the one
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subject to the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction unjust,

If the examinee submits or authorizes access to X-rays of any area
of his or her bedy for inspection by the examining physician, no
additional X-rays of that area may be taken by the examining physiclan
except with consent of the examinee or on order of the court for good
cause shown.

(2) The examiner and examinee shall have the right to record =
mental examination on audic tape., However, nothing in this article
shall be construed to alter, amend, or affect existing case law with
respect to the presence c¢of the attorney for the examinee or other
persons during the examination by agreement or court order.

(h) If a party submits to, or produces another for, a physical or
mental examlnation in compliance with a demand under subdivision (c¢),
an order of court under subdivision (d), or an agreement under
subdivision (e), that party has the option of making a written demand
that the party at whose instance the examination was made deliver to
the demanding party (1) a copy of a detailed written report setting out
the history, examinations, findings, including the results of all tests
made, diagnoses, prognoses, and concluslons of the examiner, and (2) a
copy of reports of all earlier examinations of the same condition of
the examinee made by that or any other examiner. If this option is
exercised, a copy of these reports shall be delivered within 30 days
after service of the demand, or within 15 days of trial, whichever is
earlier, The protection for work product under Section 2018 1s waiwved,
both for the examiner’'s writings and reports and to the taking of the
examiner‘'s testimony.

If the party at whose instance the examination was made fails to
make a timely delivery of the reports demanded, the demanding party may
move for an order compelling their delivery. This moticon shall be
accompanied by a declaration stating facts showing a reasonable and
good faith attempt at an informal resclution of any issue presented by
the motion,

The court shall impose a monetary sanction under Section 2023
against any party, person, or attorney who unsuccessfully makes or
opposes a motion to compel delivery of medical reports, unless it finds
that the one subject to the sanction acted with substantial
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Justification or that other circumstances make the 1mposition of the
sanction unjust.

If a party then falls to obey an order compelling delivery of
demanded medical reports, the court may make those orders that are
Just, ineluding the Imposition of an issue sanction, an evidence
sanction, or a terminating sanction under Section 2023. 1In lieu of or
in addition to those sanctions, the court may Iimpose a monetary
sanction under Section 2023. The court shall exclude at trial the
testimony of any examiner whose report has not been provided by a party.

{1i) By demanding and obtaining a report of a physical or mental
examination under the provisions of subdivision (h), or by taking the
deposition of the examiner, other than under subdivision (i) of Section
2034, the party who submitted to, or produced another for, & physical
or mental examination walves in the pending action, and in any other
action involving the same controversy, any privilege, as well as any
protection for work product under Section 2018, that the party or other
examinee may have regarding reports and writings as well as the
testimony of every other physiclan, psychologist, or licensed health
care practitioner who has examined or may thereafter examine the party
or other examinee in respect of the same physical or mental condition.

{3) A party receiving a demand for a report under subdivision (h)
is entitled at the time of compliance to receive in exchange a copy of
any existing written report of any examination of the same condition by
any other physician, psychologist, or licensed health care
practitioner. In addition, that party is entitled to receive promptly
any later report of any previous or subseguent examination of the same
condition, by any physielan, psychologist, or 1licensed health care
practitioner.

If a party who has demanded and recelved delivery of medical
reports under subdivision (h)} falls te deliver existing or later
reports of previous or subsequent examinations, a party who has
complied with subdivision (h} may move for an order compelling delivery
of medical reports. This motion shall be accompanied by a declaration
stating facts showing a reasonable and good falth attempt at an
informal resolution of each issue presented by the motion,

The court shall impose a monetary sanction under Section 2023

against any party, person, or attorney who unsuccessfully makes or
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opposes a motion to compel delivery of medical reports, unless it finds
that the one subject to the sanction acted with substantial
justification or that other circumstances make the imposition of the
sanction unjust.

If a party then falls to obey an order compelling delivery of
medical reports, the court may make those orders that are just,
including the imposition of an issue sanction, an evidence sanction, or
a terminating sanction under Section 2023, In lieu of or In addition
to the sanction, the court may impose a monetary sanction under Section
2023 against that party. The court shall exclude at trial the
testimony of any health care practitioner whose report has not been
provided by a party ordered to do so by the court.

{k) HNothing in this section shall require the disclosure of the
identity of an expert consulted by an attorney in order to make the
certification required in an action for professional negligence under
Sections 411,30 and 411.35.

Comment, Subdivision (b) of Section 2032 is amended to substitute
a reference to the relevant Family Code provisions in place of the
former reference to Evidence Code provisions.

Corp. Code § 420 (technical amendment). Immmity from liability of

corporation, transfer agent, or registrar

SECGC. . Sectlon 420 of the Corporations Code is amended to read:

420, Reither a domestic nor foreign corporation nor its transfer
agent or registrar is liable: i¢/’

{a) For transferring or causing'to be transferred on the books of
the corporation to the surviving joint tenant or tenants any share or
shares or other securities issued to two or more persons in Jeint
tenancy, whether or mnot the transfer is made with actual or
constructive knowledge of the existence of any understanding,
agreement, condition or evidence that the shares or securities were
held other than in joint tenancy or of a breach of trust by any Jjoint
tenant,

{(b) To a minor or incompetent person in whose name shares or other
gsecurities are of record on its books or to any transferee of or
transferor to either for transferring the shares or other securities on
its books at the instance of or to the minor or incompetent or for the

recognition of or dealing with the minor or incompetent as a
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shareholder o¢r security holder, whether or not the corporation,
transfer agent or registrar had notice, actual or constructive, of the
nonage or Incompetency, unless a guardian or conservator of the
property of the minor or incompetent has been appeinted and the
corporation, transfer agent or registrar has received written notice
thereof.

(c) To any married person or to any transferee of such person for
transferring shares or other securities on its hooks at the instance of
the person in whose name they are registered, without the signature of
such person's spouse and regardless of whether the registration
indicates that the shares or other securities are community property,
in the same manner as if such person were unmarried,.

(d) For transferring or causing to be transferred on the books of
the corporation shares or other securities pursuant to a judgment or
order of a court which has been set aside, modified or reversed unless,
prior to the reglstration of the transfer on the bhooks of the
corporation, written mnotice 1is served upon the corporation or its
transfer agent In the manner provided by law for the service of a
summong in a civil action, stating that an appeal or other further
court proceeding has been or is to be taken from or with regard to such
judgment or order. After the service of such notice neither the
corporation nor its transfer agent has any duty to register the
requested transfer until the corporation or its transfer agent has
received a certificate of the county clerk of the county in which the
judgment or order was entered or made, showing that the judgment or
order has become final.

{e) The provisions of the California Commercial Code shall not
affect the limitations of liability set forth in this section, Seetien
5125-eftheGivil -Gede Chapter 2 (commencing with Section 1150) of Part
4 of Division 4 of the Family Code and Section 1110 of the Family Code

shall be subject to the provisions of this section and shall not be
construed to prevent transfers, or result in 1liability to the
corporation, transfer agent or registrar permitting or effecting
transfers, which comply with this section.

Comment, Subdivision (e) of Section 420 is amended to substitute
a reference to the Family Code provisions that superseded Section 5125
of the Civil Code.
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Educ, Gode 22501 technical amendment Applications for benefits:

spousal signature; exceptions; refusal to sign: actions; purpese

SEC. . Section 22401.6 of the Education Code is amended to read:

22401.6. &n  application for a retirement allowance, an
application for an election, change, or cancellation of a preretirement
option, an application for the withdrawal of accumulated annuity
deposit contributions, and an application for a refund of the member's
accumulated contributions shall contaln the signature of the spouse of
the member, unless the member declares, in writing, under penalty of
perjury, that either: (a) the member does not know, and has taken all
reasonable steps to determine, the whereabouts of the spouse; (b) the
spouse is incapable of executing the acknowledgement because of an
incapacitating mental or physical conditlon; (c) the member and spouse
have executed a marriage settlement agreement pursuant to GChapter—-6
feommeneing-with-—Seetion~-51233)——of-Title--$-wE-Part-5—of-Division—4—of
the-£ivil-Lode Part commencing with Section 15 of Division 4
the Family Code, which makes the community property law inapplicable to
the marriage; (d) the member iz not married; or (e) the current spouse
has no ldentifiable community property interest in the benefit,

If a spouse refuses to sign an application, the member may bring
an action in court to enforce the spousal signature requirement or to
waive the spousal signature reguirement. Elther party may bring an
actlion pursuant to Seetien--5125l-—of—-the -Civdl--Lode Article 2

commencing with Section 1110) of Chapter 1 of Part 4 of Division 4 of

the Family Code to determine the rights of the party.

The scle purpose of this section Is teo provide for spousal
protection in the selection of specified benefits made by a member.

Comment. Section 22401.6 {(as amended by 1991 Cal, Stat. ch., 543,
§ 6) is amended to substitute a reference to the Family Code provisions
that superseded the Civil Code provisions formerly referred to iIn the
section.

Chapter 6 (commencing with Section 5133) of Title 8 of Part 5 of
Division 4 of the Civil Code, which was referred to in Section 22401.6,
was repealed by 1985 Cal, Stat. ch. 1315, § 2. The repealed provisions
were replaced by the provisions which are now compiled as Part 5
{commencing with Section 1500} of Division 4 of the Family Code. See
1985 Cal., Stat, ch. 1315, § 3, enacting Title 11 {commencing with
Section 5200) of Part 5 of Division 4 of the former Civil Code.
Accordingly, a reference to Part 5 (commencing with Section 1500) of
Divisgsion 4 of the Family Code has been substituted for the former
reference to Chapter 6 (commencing with Section 5133} of Title 8§ of
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Part 5 of Division 4 of the Civil Code.

Bduc, Code § 22662 (technical amendment). Betirement allowance:

determination of community property rights; retirant share; rights on
death

SEC. . Section 22662 of the Education Code is amended to read:

22662, Upon the legal separation or dissolution of marriage of a
retirant, the court may include in the judgment or court order a
determination of the community property rights of the parties in the
retirement allowance of the retirant consistent with this sectiomn.
Upon election under subdivision {e}-of-Seetion—48580-8 of-the -Givil-Cede
{d) of Section 2610 of the Family Code, the court order awarding the

nonmember spouse a community property share in the benefits of a
retirant shall be conslstent with this section.

{a) If the court does not award the entire retirement allowance to
the retirant and the retirant 1s receiving a retirement allowance under
any section other than Section 24200, the court shall require only that
the system pay the nonmember spouse, by separate warrant, his or her
community property share of the retirement allowance of the retirant.

{b) If the court does not award the entire retirement allowance to
the retirant and the retirant is receiving an allowance which has been
actuarially modified pursuant to Section 24200, the court shall order
only one cof the followlng:

{1) The retirant shall maintain the retirement allowance without
change; or

(2) The retirant shall cancel the retirement allowance pursuant to
Section 24200.1 and select a new Jjoint and survivor option or a new
beneficiary or both, and the system shall pay the nonmember spouse, by
separate warrant, his or her community property share of the retirement
allowance of the retirant, the option beneficiary, or both.

{(3) The retirant shall cancel the retirement allowance pursuant to
Section 24200.1 and select an unmodified retirement benefit and the
system shall pay the nonmember spouse, by separate warrant, his or her
community property share of the retirement allowance of the retirant.

{(c) If the option beneficiary, other than the nonmember spouse,
dies before the retirant, the court shall order the retirant to select
a new option beneficlary pursuant to Section 24200.2 and shall order

the system to pay the nonmember spouse, by separate warrant, his or her
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share of the community property interest in the retirement allowance of
the retirant or the new option beneficiary, or both.

(d) The right of the nonmember spouse to receive his or her
community property share under this section shall terminate upon the
death of the nonmember spouse. However, the nonmember spouse may
designate a beneficiary to receive his or her community property share
of accumulated retirement contributicns In the event that accumulated
retirement contributions become payable,.

Comment, The introductory portion of Section 22662 is amended to
substitute a reference to the Family Code provision that superseded the
Civil Code provision formerly referred to in the section,

The former reference In Section 22662 to subdivision (e) {(Public
Employees' Retirement System) of Section 4800.8 of the Civil Code
appears to have been In error; the reference apparently was intended to
refer to subdivision (d) (State Teachers' Retirement System) of Section
4800,.8. For this reason, the amendment to Section 22662 refers to
subdivision {d), rather than to subdivision (¢}, of the Family Code
provision that superseded the Civil GCode provision.

Bduc, Code § 23702 (technical amendment). Designation of beneficiary:
revocation

SEC. . Section 23702 of the Education Code is amended to read:

23702. A member or retirant may at any time designate a
beneficiary to receive those benefits as may be payable under this
part, except that no beneficlary designation may be made in derogation
of the community property share of any nonmember spouse when any such
benefit 1s derived, in whole or in part, from communlty property
contributions or service credited during the period of marriage, unless
the nonmember spouse has previously obtained an alternative order for
distribution pursuant to Section 4805+8—ofthe -Givil-Gede 2610 of the
Family Code. Any change of beneficiary shall be in writing on a form
prescribed by the svystem, executed by the member, witnessed by two
witnesses, neither of whom may be beneficiaries, To be valid the
instrument shall be receilved in the office of the system in Sacramento
before the member's death.

Except as otherwise stated in this section, the designation of
beneficiary, other than an option beneficiary, may be revoked at the
pleasure of the person making the nomination, and a different
beneficiary designated in the same manner as herein provided,

Comment. Section 23702 is amended to substitute a reference to

-75-



the Family Code section that superseded the Civil Code section formerly
referred to in Section 23702.

Educ., Code § 24603 (technical amendment). State Teachers' Retirement

System
SEC. . Section 24603 of the Education GCode is amended to read:

24603, Payment pursuant to the board's determination in good
faith of the existence, identity or other facts relating to entitlement
of persons constitutes a complete discharge of and release of the
system from liability for the payment so made.

Kotwithstanding Seetiens-51065-and-5125-ef—theGivil--Gode- Chapter 2
(commencing with Section 1150} of Part 4 of Division 4 of the Family
Code and Sections 751 and 1110 of the Family Code relating to community

property interests, whenever payment or refund is made by this system
to a member, former member, or beneficiary of a member pursuant to this
part, the payment shall fully discharge the system from all adverse
claims thereto unless, before payment is made, the system has received
at its office in Sacramento a written notice of adverse claim.

Comment. Section 24603 1s amended to substitute a reference to
the Family Cocde provisions that superseded Sections 5105 and 5125 of
the Civil Code,

Evidence Code

Evid., Code 2]l (repealed). Motjion for hleod tests
SEG. . Section 621 of the Evidence Code is repealed.
621+——{a)-Except-as—provided——in-subdivisien—{b)--the-issue-of-a
wife—pohabl-ting —with—ker--husband-who-4s--net-impetent—-op-steriler—-ie
aonelusive-presumed-to-be—a-ehild-of-the-marriager
£by—Hetwithostanding - the—provisions—ef--pubdiviasien——(a)y—if—the
court—finde—thet——the -eorelusions—of -ali-the -—expertsr—as—-diseclesed -by
the—-eridence —baged——upon—-blood -Eents—performed--pursuant—+to—-Ghapter-2
{eommeneing-with-Seation-8903-o0£é-Biviplon-7-are-that—the-husband-is-net
the-father—of-thoe —ehild; -the-quentisn-of-paternity-of-the-husband-shall
be-regelved-acesrdingly~
{e)-The-notiee-of-motion-for-blood-testn-under—subdivision—{b)}-may
be-filed-not-later-than—two-vears—from-the-childla-—dateof birth -by-—the
hushandy—or--for-the-purpeses—of-establishingpaternity by -the -preoumed
father-or—the—-ehild-through-er-by—the-ehildlg-guardian-ad-iitems
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{d)-The-notice—of-motion-for-blood testes—under—subdivislon-(b}-may
be—filed-byr-the-mother—of—-the chlild-not-later-than-two-years—£Erem—the
ehildte—date oEf-birth--1£f-the-ehild'e-bislegieal—father—has—{filed-an
affidavit-with-the-eourt-acknewledging-paternity-of-the—ehildr

£e}-Subdivision-{b)-shall net-apply-to-any—-ecase -coming -within-the
provisienn—of-—Seetion-J005-0f -the—-Civid--Cede—-er—to—-a-—casge -in-which
the—sife——with-the--consent -of-—the -husbardy——conceived —by--means —of--a
purgieal-proeedure~

££3——The——netiee——of——motion—— for——the——bhlood —tente ——pursuant——to
subdivision——{b)——sehall---be--supperted —by-—a--deelaration——-under——oath
submitted-by-the-moving-party-atating-the—faetual-basis-for-plaecing—the
{asue—ef-paternd-ty before the—eouri+—Thie—requirement-shall-net-apply
to—any—ecane—perding-before-the—-eourt-on-September-305-1580+

£gr—dubdivisien<{b)--shall--pot-apply—to—any —case whiek-has-reached
final-—judgment-of-paterpity-on-September-305-1080+

th)—-4o-—used--in—this-seetion-presuned - father'—has-—the-meaning
given—in-Seetion-7004-0f-the-GCivil-Codes

Comment , Former Section 621 1s continued without substantive
change 1n Sections 7500 and 7501 of the Family Code. The second
sentence of subdivision (f) has been omitted as obsolete.

Evid, Code 1 technical amendment}. Domestic violence: abuse;
family or household member; other persons
SEC. . Section 1037.7 of the Evidence Code is amended to read:

1037.7. (a) "Domestic vwiolence'" 1s abuse perpetrated against a

family or household member, or against a person as provided in
subdivisions (d) and (e}.

{(b) "Abuse" means intentionally or recklessly causing or
attempting te cause bodily injury, or placing another person iIn
reasonable apprehension of imminent serious bodily injury to herself,
himself, or another.

{c) "Family or household member" means a spouse, former spouse,
parent, c¢hild, any other adult person related by consanguinity or
affinity within the second degree, or any other person who regularly
resides in the household, or who within the last six months regularly
resided in the household.

{d) & person who is the parent of a minor child where (1) there

exists the presumption that the male parent 1s the father of any minor
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child of the female parent pursuant to the Uniform Parentage Act, Par:
F-{eommeneing-with--Seetion-7000)-of-Divisien—4-of-the-Civil-Code Part 3
{commencing with Section 7600) of Division 12 of the Family Code, and

(2) one parent has perpetrated abuse as defined in subdivision (b)
against the other parent.

(e} A person who is in, or has been in, a dating, courtship, or
engagement relationship and abuse as deflned in subdivision (b) has
been perpetrated against that person by the person with whom they have
had a dating, courtship, or engagement relationship.

Comment, Section 1037.7 1s amended to substitute a reference to
the Famlly Code provisions that superseded the Civil Code provisions
formerly referred to in the section.

vid, Code 1107 (technical amendment). ert testimo regardi
battered women's syndrome

SEC. + Section 1107 of the Evidence Code ls amended to read:

11¢7. (a) In a criminal action, expert testimony is admissible by
either the prosecution or the defense regarding battered women's
syndrome, including the physical, emotional, or mental effects upon the
beliefs, perceptions, or behavior of wvictims of domestic viclence,
except when offered against a criminal defendant to prove the
occurrence of the act or acts of abuse which form the basis of the
c¢riminal charge.

(b) The foundation shall be sufficlent for admission of this
expert testimony if the proponent of the evidence establishes its
relevancy and the proper gqualifications of the expert witness. Expert
opinion testimony on hattered women's syndrome shall not be considered
a new sclentific technique whose reliability is unproven.

{c) For purposes of this sgection, "abuse" and "domestic violence"
are defined as provided in Seetien-S542—-of-the-GCode-of--Givil -Procedure
for- purpeses—of the-Domestiec-—Viclenee-Protection-Aet Sections 55 and 70

of the Family Code.
{d) This section is intended as a rule of evidence only and no

substantive change affecting the Penal Code is intended.

Comment, Subdivision (¢} of Section 1107 (added by 1991 Cal.
Stat, ch. 812, § 1) is amended to substitute references to the
provisions of the Family Code that superseded the relevant provisions
of Section 542,
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Evid, Code § 1152,.5 {(technical amendment). Mediation
SEC. . Section 1152.5 of the Evidence Code is amended to read:

1152.5. (a) Subject to the conditions and exceptions provided in
this section, when persons agree to conduct and participate in a
mediation for the purpose of compromising, settling, or reselving a
dispute:

{1) Evidence of anything sald or of any admission made in the
course of the mediaticn 1s not admissible in evidence, and disclosure
of any such evidence shall not be compelled, in any civil action in
which, pursuant to law, testimony can be compelled to be given.

{2) Unless the document otherwlse provides, no decument prepared
for the purpose of, or in the course of, or pursuant to, the mediation,
or copy thereof, is admissible In evidence, and diselosure of any such
document shall not be compelled, in any civil action in which, pursuant
to law, testimony can be compelled tc be given.

(b) Subdivision (&) does not limit the admissibility of evidence
if all persons who conducted or otherwise participated in the mediation
consent to its disclosure.

{¢) This section does not apply unless, before the mediation
begins, the persons who agree to conduct and participate in the
mediation execute an agreement in writing that sets out the text of
subdivisions (a) and (b) and states that the persons agree that this
gection shall apply to the medlation.

(d) This section does not apply where the admissibility of the
evidence is governed by Section 4351:5-er—4607-of-the-Civil-Lode—-or-by
Seetien-1747-of the Gode-of-Livdl-Proeedure 1818 or 3156 of the Family
Code.

{e) HNothing in this section makes admissible evidence that is
inadmissible under Section 1152 or any other statutory provision,
including, but not limited to, the sections listed in subdivision {(d).
Nothing in this section limits the confidentiality provided pursuant to
Section 65 of the Labor Code.

(f) Paragraph {2) of subdivision (a) does not limit either of the

following:
(1) The admissibility of the agreement referred to in subdivision

{c}.
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(2) The effect of an agreement not to take a default in a pending
civil action.

Comment, Subdivision ¢d) of Section 1152.5 {is amended to
substitute a reference to the Family Code provisions that superseded
the provisions of the Cilvil Cocde and Code of Civil Procedure formerly
referred to in the section.

Government Code

Gov't Code 1204 (techhical amendment Designation of heneficia

SEC. . Section 21204 of the Government Code 1s amended to read:

21204, A member may at any time designate a beneficiary to
receive such benefits as may be payable to his or her beneficlary or
estate under this part, by a writing filed with the board, except that
no designation may be made in derogation o¢f the community property
share of any nonmember spouse when any such benefit is derived, in
whole or in part, from community property contributions or service
credited during the period of marriage, unless the nonmember spouse has
previously obtained an alternative order for division pursuant to
Section 4800+8-ef-the-Givil-Coede 2610 of the Family Code.

The designation, subject to such conditions as may be imposed by
board rule, may be by class, In which case the members of the class at
the time of the member’'s death shall he entitled as beneficiaries, The
designation shall also be subject to the Tboard's conclusive
determination, upon evidence satisfactory to 1it, of the existence,
identity or other facts relating to entitlement of any person
degignated as beneficiary, and payment made by the system in reliance
on any such determination made in good faith, notwithstanding that it
may not have discovered a beneficiary otherwise entitled to share in
the benefit, shall constitute a complete discharge and release of the
system for further liability for the benefit.

Comment. Section 21204 is amended to substitute a reference to
the Family Code section that superseded the Civll Code section formerly
referred to in Section 21204.

Gov't Code § 21209 {(technical amendment). Rotice to spouse of member's
selection of benefits or change of beneficiary; spouse's applications

for refund, etc.; exceptions; operative date of section
8EGC. . Bection 21209 of the Government Code is amended to read:
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21209. The sole purpose of this section is to notify the current
spouse of the selection of benefits or change of beneficiary made by a
member. Nothing in this section iz intended to conflict with community
property law. An application for a refund of the member's accumulated
contributions, an election of optional settlement, or a change in
beneficiary designation shall contain the signature of the current
spouse of the member, unless the member declares, in writing under
penalty of perjury, any of the following:

{a) The member is not married.

{(b) The current spouse has no Identifiable community property
interest in the benefit.

(c) The member does not know, and has taken all reasonable steps
to determine, the whereabouts of the current spouse,

{(d) The current spouse has been advised of the application and has
refused to sign the written acknowledgment.

(e) The —current spouse 1is incapable of executing the
acknowledgment hecause of incapacitating mental or physical condition.

(f) The member and the current spouse have executed a marriage
settlement agreement pursuant to FGhapter——6—<{commeneing——with—FSeetion
5133y--of-Title-S-—of-Part—5-ef-Bivieieon 4 —ef-the-Givit-Gode Part 5
{commencing with Section 1500) of Division 4 of the Family Code which
makes the community property law inapplicable to the marriage.

This section shall become operation on January 1, 1990.

Comment , Subdivision (f) of Section 21209 1s amended to
substitute a reference to the Family Code provisions that superseded
the Civil Code provisions formerly referred to in the section.

Chapter 6 (commencing with Section 5133) of Title 8 of Part 5 of
Division 4 of the Civil Code, which was referred to in Section 21209,
was repealed by 1985 Cal, Stat. ch, 1315, § 2. The repealed provisions
were replaced by the provisions which are now compiled as Part 5
{(commencing with Section 1500) of Division 4 of the Family Code, See
198% Cal. Stat. ch. 1315, § 3, enacting Title 11 {(commencing with
Section 5200} of Part 5 of Division 4 of the former Civil Code,
Accordingly, a reference to Part 5 {(commencing with Section 1500) of
Division 4 of the Family Code has been substituted for the former
reference to Chapter 6 {commencing with Section 5133) of Title 8 of
Part 5 of Division 4 of the Civil Code.

GCov't_ GCode 21209.3 (technical amendment). Application for refund of

member's accummlated contributions or eglection of optional settlement
and beneficlary designation; signature of spouse; exceptions; operative
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date of section

SEC. . Section 21209.3 of the Government Code is amended to
read:

21209.3. An application for a refund of the member's accumulated
contributions or an election of optional settlement and beneficiary
designation shall contain the signature of the current spouse of the
member, unless the member makes, In writing under penalty of perjury,
any of the following declarations:

{a) That the member is not married.

{b) That the member does not know, and has taken all reasonable
steps to determine, the whereahouts of the current spouse.

{c) That the current spouse has been advised of the application
and has refused to sign the written acknowledgment.

{d) That the current spouse 1s dincapable of executing the
acknowledgment because of incapacltating mental or physical condition.

(e} That the member and the current spouse have executed a
marriage settlement agreement pursuant to Ghapter—é—(commeneing-—with
Seetion-5133)-e0f-Title-8—ef-Part-5-ef-Bivision—4—of-the Givil-Gode Part
5 (commencing with Section 1500) of Division 4 of the Family Code which

makes the community property law inapplicable to the marriage.

No retirement or refund payment shall be made when there is no
gspousgal signature or when the member has made no declaration under
subdivisions (a) to {(e), inclusive.

The sole purpose of this section is te notify the current spouse
of the selection of specified benefits made by a member.

This section shall become operative on January 1, 1990.

Comment, Subdivision (e) of Section 21209.3 1is amended to
substitute a reference to the Family Code provisions that superseded
the Civil Code provisions formerly referred to in the section.

Chapter é (commencing with Section 5133) of Title 8 of Part 5 of
Division 4 of the Civil Code, which was referred to in Section 21209.3,
was repealed by 1985 Cal. Stat. ch. 1315, § 2. The repealed provisions
were replaced by the provisions which are now compiled as Part 5§
(commencing with Section 1500) of Division 4 of the Family Code. See
1985 Cal. Stat. ch. 1315, § 3, enacting Title 11 (commencing with
Section 5200) of Part 5 of Division 4 of the former Civil Code.
Accordingly, a reference to Part 5 (commencing with Section 1500) of
Division 4 of the Family Code has been substituted for the former
reference to Chapter 6 (commencing with Section 5133) of Title 8 of
Part 5 of Divislon 4 of the Civil Code.
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Gov't Code § 21210 (technical amendment), Public Employees® Retirement

Law
SEC. . Section 21210 of the Government Code 1s amended to read:
21210. BEBotwithstanding the-preovisions--eof-Seetions—-5105-and-5125
ef-the-Civil-Gede Chapter 2 (commencing with Section 1150) of Part 4 of
Division 4 of the Family Code and Sections 751 and 1110 of the Family

Code, whenever payment or refund Iis made by this system to a member,
former member, beneficiary of a member or estate of a member pursuant
to any provision of this part, such payment shall fully discharge this
system from all adverse claims thereto unless, before such payment or
refund is made, this system has received at its office in Sacramento
written notice by or on behalf of some other person that such person
claims teo be entitled to such payment or refund.

Comment, Section 21210 isg amended to substitute a reference to
the Family Code provisions that superseded Sectlons 5105 and 5125 of
the Civil Code.

Gov't Code § 21215 (technical amendment). Marriage dissolutions or

legal separationsi accounts for accumulated contributions and service

credits; rights of nonmembers
SEC. . Section 21215 of the Government Code is amended to read:

21215. {a) Upon the legal separation or dissolution of marriage
of a member, the court shall include in the judgment or a court order
the date on which the parties separated.

(b} If the community property is divided in accordance with
subdivision (e¢) of Section 4800+8-ofthe -Givit-Gode 2610 of the Family

Code, the court shall order that the accumulated contributions and
service credit attributable to periods of service during the marriage
be divided into two separate and distinct accounts in the name of the
member and the nonmember, respectively. Any service credit or
accumulated contributions which are not explicitly awarded by the
judgment or court order shall be deemed the exclusive property of the
member,

{c) The court shall address the rights of the nonmember to the
following:

(1) The right to a retirement allowance, and the consequent right
to elect an optional settlement and designate a beneficiary.

(2) The right to a refund of accumulated contributions.
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{3) The right to redeposit accumulated contributions which are
eligible for redeposit by the member under Sections 20654 and 20654.3.

{4) The right to purchase service credit which is eligible for
purchase by the member under Article 4 {commencing with Section 20890)
and Article 5 (commencing with Section 20930) of Chapter 7 of this part.

{5) The right to designate a beneficiary to receive his or her
accumulated contributions payable where death occurs prior to
retirement,

{6) The right to designate a beneficiary for any unpald allowance
payable at the time of the nonmember's death,

(7) The right to elect coverage in the second tier, provided that
the election iIs made within one year of the establishment of the
nonmember account or prior to the nonmember's retirement, whichever
occurs first. Immediately upon establishment of a nonmember acceount,
the board shall provide, by certified mail, the necessary form and
information so that the election may be made.

{d) In the capacity of nonmember, he or she shall not be entitled
to any disability or industrial disability retirement allowance, any
basic death benefit, any special death benefit, any monthly allowance
for survivors of a member or retired person, any insurance benefit, or
retired member lump sum death benefit, No survivor continuance
allowance shall be payable to a survivor of a nonmember.

Comment , Subdivision (b) of Section 21215 is amended to
substitute & reference to the Family Code provision that superseded the
Civil Code provision formerly referred to in the section.

Cov't Code 26832 (t ical amendment Marriage digsolution record;

certified copies

SEC. . Section 26832 of the Government Code is amended to read:

26832. (a) Notwithstanding the fee authorized by Section 26833, a
fee of three dolliars ($3) shall be paid by a public agency applicant
for a certified copy of a marriage dissolution record that the agency
is required to obtain in the ordinary course of business. A fee of six
dollars ($6) shall be paid by any other applicant for a certified copy
of a marriage dissolution record. Three dollars ($3) of any six-dollar
($6) fee shall be transmitted monthly by each county clerk to the state
for deposit into the General Fund as provided by Section 5183-ef—the

Givil-GCede 1852 of the Family Code.
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{(b) As used in this section, "marriage dissolution record" means
the judgment.

Comment Section 26832 is amended to substitute a reference to
the Family Code section that superseded the Civil Code section formerly
referred to in Section 26832,

Gov't Code § 26833.5 (technical amendment). Certified copies of order

under certain domestic relations laws; indigent plaintiff; exemptions

SEC. . Section 26833.5 of the Govermment Code is amended to
read:

26833.5. HNo fee shall be charged to an indigent plaintiff for
certified copies of any order issued pursuant to Chapter—4—{commencing
with-Seotdon--540)r—of-Title-F—of-Bart--2-of-the—Gode-of£-Givil-Proeceduze
ef—-Beettonr—4350-—05 ~-F020 —of —the-Civil-Goder any of the following

provisions:
{a) Article 2 {commencing with Section 2035) of Chapter 4 of

Division 6 of the Family Code,
{(b) Division 10 (commencing with Section 5500) of the Family Code.

{c) Article 2 {(commencing with Section 7710) or 3 {(commencing with
Section 7720) of Chapter 6 of Part 3 of Division 12 of the Familv Code.

Comment, Section 26833.5 1s amended to substitute references to
the relevant Family Code provisions that superseded the provisions of
the Civil Code and Code of Civil Procedure formerly referred to in the
section.

Gov't Code § 26840.1 {technical amendment)., Marriapge certificate
SEC. . Section 26840.1 of the Government Code is amended to

read:
26840.1. (a) The fee for filing a marriage certificate pursuant
to Seetien-4213-of the-Civil-Code Part 4 (commencing with Section 500)

of Division 3 of the Family Code is fourteen dollars ($14), to be
collected at the time an authorization for the performance of the

marriage 1s issued or a blank authorization form is obtained from the
county clerk pursuant to subdivisien-—{b)--—ef-Seectlon--4213 Part 4
(commencing with Section 500) of Division 3 of the Family Code. Four
dollars ($4) of the fee shall be paid to the State Registrar of Vital

Statistics. One dollar ($1) of the fee shall be paid to the county
treasurer and shall be used to defray any local costs incurred pursuant

to Seetion—4213 Part 4 (commencing with Section 500) of Division
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the Family Code,
(b) Notwithstanding the provisions of subdivision (a), in addition

to the amount authorized by subdivision (a) the county clerk may impose
an additional amount, not to exceed three dollars ($3), if he or she
determines that the additional amount is necessary to defray 1local
costs.

Comment., Sectlon 26840.1 is amended to substitute references to
the Family Code provisions that superseded the Civil Code provisions
formerly referred to in the section.

Staff Notie; The language of Section 26840.1 used in connection
with the former reference to subdivision (b) of Former C(Civil Code
Section 4213 is not consistent with the provisions of subdivision (b)
of former Section 4213,

Gov't Code § 26840,.3 (amended)., Increase of fees for support of family

conciliation court and mediation services: conditions

SEC. « Section 26840.3 of the Government Code 1s amended to
read:

26840.3. (a) The supericr court in any county may, for the
support of the family conciliation court or for conciliation and
mediation services provided pursuant to Seetion-4607-ef-the-Giwvil-Cedey
or—for--mediation-—serviees—provided -pursusnt—to--Secetion-4351.5--of -the

Civil-—GCede Chapter 11 (commencing with Section 3155) of Part 2 of
Division 8 of the Family Code, upon action of the board of supervisors

to provide all space costs and indirect overhead costs from other

sources, increase:

{1) The fee for filing a petition, except a joint petition filed
pursuant to Section 4B51-ef-the-Givii-Gede 24(]1 of the Family Code, for
dissolution of a marriage, legal separation, or nullity of a marriage,
and the fee for a response to such a petition, by an amount not to
exceed Bseventeen—dotlars—{$17):——In-addition—to-the-ameunt—otherwiee
autheriged-by—thie -paregraeph;-the-superier—ecourt—meyr -inerease—that—fee
for-Sfi-Hng -such-a-petition;—and -the -fee-for—a-response-thereto -by—ap
additional-five-dellara—{$5)-for-the-mediatienservices required-by-the
amendmente—to-—Seetion- 4351 5——af-the-Civil-Cede—enacted at-the-1983-84
Regular—Sessien-ef-the-hegistature twenty two dellars ($22).

(2) The fee for issuing a marriage license, by an amount not to
exceed five dollars ($5).
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{3) The fee for issuing a marriage certificate pursuant to Seetien
42313-pf-the--Givil-Coede Part 4 (commencing with Secticn 500) of Division
3 of the Family Code, by an amount not to exceed five dollars ($5).

{b) The funds shall be paid to the county treasury and an amount
equal thereto shall be used exclusively to pay the costs of maintaining
the family conciliation court or conciliation and mediation services
provided pursuant to Seetien-4607—or 43515 -ef-—the-Givil--Gede Chapter
11 (commencing with Section 3155) of Part 2 of Division 8 of the Famil
Code.

Comment, Section 26840.3 iz amended to substitute references to
the Family Code provisions that superseded the Civil Code provisions
formerly referred to in the section. Paragraph {1) of subdivision (a)
ig further amended to consclidate the fee Increase provisions of that
paragraph, thereby making unnecessary the former reference to "the
mediation services required by the amendments to Section 4351.5 of the
Civil Code enacted by the 1983-84 Regular Session of the Leglslature.“

Gov't Code § 2684 technical amendment Marriage authorization

SEC. . Section 26840.8 of the Government Code 1s amended to
read;

26840.8. In addition to the fee prescribed by Section 26840.1 and
as authorized by Section 26840.3, the person issuing an authorization
for the performance of a marriage pursuant to subdivisien—-fa}——of
Seetion—4213-9f-the-Civil-GCede Part 4 (commencing with Section 500) of

Division 3 of the Family Code or the county clerk, upon providing a
blank authorization form pursuant to subdiwisien—{b)—of Section—42li-of

the—Ltivil-GCoede Part 4 (commencing with Section 50 of Division
the Family Code, shall collect a fee of nineteen dollars ($19) at the

time of providing the authorization. The fee shall be disposed of
pursuant to the provisions of Chapter 5 (commencing with Section 18290)
of Part 6 of Division 9 of the Welfare and Institutions Ceode.

Comment. Section 26840.8 is amended to substitute references to
the Family Code provisions that superseded Section 4213 of the Civil
Code.

Staff Note: Section 16840 was drafted in light of the wording of
former Civil Code Section 4213 prior to various amendments made ¢to
Section 4213. Section 16840 should be revised to make its application
clear, There no Ilonger appears to be a provision for a "blank
authorization form.”

Gov't Code 26841 (technical amendment}. Fees for protective order
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SEC. . Section 26841 of the Government Code is amended to read:

26841. The superior court in any county may increase the fee for
the filing of any paper In response to an order or an application for
an order described In paragreph—-C2y-——or—+{3)-of-gubdivision—{aj-—of
geatlon—4350-of-the-—-bivil-Cede subdivision (b} or (c) of Section 2035
of the Family Code, Issued pursuant to that section, or issued to any
person in accordance with GChepter--4--(Ceommensing-with--Seection-5403—of
Part——2——ef--Tiele——F—of—-the--Gode——of--Givil--Preecedure Division 10
{commencing with Section 5500) of the Family Code, by five dollars
($5), upon the adoption of a resolution to that effect by the board of

supervisors. The five dollars ($5) shall be disposed of pursuant to
the provisions of Chapter 5 {commencing with Section 18290) of Part 6
of Division 9 of the Welfare and Institutions Code.

Comment. Section 26841 is amended to substitute references to the
Family Code provisions that superseded the provisions formerly referred
to In Section 26841.

Gov't Cod 26861 (technical amendwent Performance of marriage
SEC. . Section 26861 of the Government Code is amended to read:
26861. A fee of fifteen dollars ($15) may be charged for
performing a marriage ceremony pursuant to Section 4205:i-ef—the -Giwil
Gede 401 of the Family Code, which shall be paid into the county

treasury.

Comment, Section 26861 1s amended to substitute a reference to
the Family Code section that superseded the Civil Code section formerly
referred to in Section 26861.

Cov't Code § 27752 (technical amendment)., Financial evaluations and

collections

SEC. . Sectlon 27752 of the Government Code 1s amended to read:

27752. A county financial evaluation officer is authorized to
make financial evaluations and collect moneys pursuant to Section 4662
ef—the-Givii-Gede 3111 of the Family Code; Sections 987.4, 987.8, 1203,
1203.1, 1203,1b, 1203,1c, 1203.le, 1205, and 1209 of the Penal Code;
and Sections 353, 353.5, 376, 700, 727, 751, 903, 903,1, 603.2, 903.3,
and 903.45 of the Welfare and Institutions Code.

Comment. Section 27752 is amended to substitute a reference to
the relevant Family Code provision that superseded the Civil Code
provigion formerly referred to in the section.
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Gov't Code 31760.3 {(technical amendment). Notice to_ spouse of

member's selection of benefits or change of beneficiary; spouse's

applications for refund; ezceptions; adoption by county

SEC, . Section 31760.3 of the Government Gode iz amended to
read:

31760.3. The sole purpose of this section is to notify the
current spouse of the selection of benefits or change of beneficiary
made by a member. HNothing in this section is intended to conflict with
community property law. An application for a refund of the member's
accumulated contributions, an electlon of optional settlement, or a
change in beneficiary designation shall ceontain the signature of the
current spouse of the member, unless the member declares, in writing
under penalty of perjury, any of the follewing:

{a) The member is not married.

(b) The current spouse has no Iidentifiable community property
interest in the benefit,

{c) The member does not know, and has taken all reasonable steps
to determine, the whereabouts of the current spouse.

{d) The current spouse has been advised of the application and has
refused to sign the written acknowledgment.

{e) The current =spouse 1is incapable of executing the
acknowledgment because of incapacitating mental or physical condition.

{f) The member and the current spouse have executed a marriage
settlement agreement pursuant to GChapter——6-—-<{commeneing——with-Section
51333)—of -Title-8--of-Pare-5-—wef-Bivisden 4 -ef-4the-Livil-Code Part 5
{commencing with Section 1500) of Division 4 of the Family Code which

makes the community property law inapplicable to the marriage.

This section shall not be operative in any county until such time
as the hoard of supervisors shall, by resolution adepted by majority
vote, make this section applicable in the county.

Comment. Subdivigion (f) of Section 31760.3 1is amended to
substitute a reference to the Family Code provisions that superseded
the Civil Code provisions formerly referred to in the section.

Chapter 6 {(commencing with Section 5133) of Title 8 of Part 5 of
Division 4 of the Civil Code, which was referred to in Section 31760.3,
was repealed by 1985 Cal. Stat. ch. 1315, § 2. The repealed provisions
were replaced by the provisions which are now compiled as Part 5
(commencing with Section 1500) of Division 4 of the Family Code. See
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1985 Cal. Stat, ch, 1315, § 3, enacting Title 11 {(commencing with
Section 5200) of Part 5 of Division 4 of the former Civil Code.
Accordingly, a reference to Part 5 {commencing with Section 1500) of
Division 4 of the Family Code has been substituted for the former
reference to Chapter 6 {(commencing with Section 5133) of Title 8 of
Part 5 of Division 4 of the Civil Code.

v't Code 514 (technical amendment Report of administrative
office of California courts; record of motions seeking and orders
granting retroactive child support

SEC, . Section 68514 of the Govermment Code Is amended to read:
68514, (&) The Judicial Couneil shall include as part of the
Council's Annual Report of the Administrative 0ffice of the California

Courts the total number of Order to Show Cause and Hotices of Motions
filed seeking retroactive child support pursuant to Sections 196, 4700,
and 7010 of the Civil Code, or pursuant to Article 3 (commencing with
Section 4100) of Chapter 2 of Part 2 of Division 9 of the Family Code,

and the total number of orders granting retroactive support pursuant to
these sectlons,

{b) This section shall remain in effect only until January 1,
1993, and as of that date Is repealed, unless a later enacted statute,
which is enacted before January 1, 1993, deletes or extends that date,

Comment. Section 68514 1s amended to add a reference to the
Family Code provisions that will supersede the Clvil Code provisions
formerly referred to in the section.

Cov't Code § 75050 (technical amendment). Judges®’ retirement benefits

SEC. . Section 75050 of the Government Code is amended to read:

75050. (a) Upon the legal separation or dissolution of marriage
of 2 member, the court shall include in the Judgment or a court order
the date on which the parties separated,.

(b) If the community property 1s divided pursuant to subdivision
(c) of Section 48060+8--of-the-Givil-Goede 2610 of the Family Code, the
court shall order that the accumulated contributions and service credit
attributable to periods of service during the marriage be divided into
two separate and distinct accounts in the name of the member and
nonmember, respectively. Any service credit or accumulated
contributions which are not explicitly awarded by the judgment or court

order shall be deemed the exclusive property of the member.
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{c) The court shall address the rights of the nonmember to the
following:

(1) The right to a retirement allowance.

{2) The right to a refund of accumulated retirement contributions.

(3) The right to redeposit accumulated contributions which are
eligible for redeposit by the member under Section 75028.5.

{4} The right to purchase service credit which is eligibhle for
purchase by the member under Sections 75029 to 75030.5.

(5) The right to designate a beneficiary to receive his or her
accumulated contributions payable where death occurs prior to
retirement.

{6) The right to designate a beneficiary for any unpaid allowance
payable at the time of the nonmember's death.

{(d} In the capacity of nonmember, the nonmember shall not be
entitled to any disability retirement allowance.

Comment ., Subdivision (b) of Section 75050 1is amended to
substitute a reference to the Family Code provislion that superseded the
Civil Code provision formerly referred to in Section 75050.

Gov't Code § 77003 (technical amendment)._ "Court operations"™
SEC. . Section 77003 of the Government Code is amended to read:

77003, As used in this chapter, "court operations” means the
county share of supericr and municipal court judges' =salaries,
benefits, and public agency retirement contributions, and the salary,
benefits, and public agency retirement contributions for jJustice court
judges, subordinate Jjudicial officers, other court staff including all
municipal court staff positions specifically prescribed by statute,
those deputy marshals, constables, and sheriffs as the court deems
necessary for court operations, court-appointed counsel in juvenile
court dependency proceedings, counsel appointed by the court to
represent a minor pursuant to Seetien-4606-of-the-Livil--Gode Chapter 10

commencing with Section 31 of Part 2 of Division of the Fami
Code, services and supplies relating to court operations, collective
bargaining under the Meyers-Milias-Brown Act with respect to court
employees specified in Section 3501.5, and actual indirect costs, not
to exceed 18 percent of the block grant, for county general services
attributable to court operations, but specifically excluding, but not

limited to, law library operations conducted by a trust pursuant to
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statute; courthouse construction; district attorney services; probation
services; 1indigent criminal defense; grand jury expenses and
operations; and pretrial release services, However, in a county with a
population of 350,000 or less as determined by the Department of
Finance, to the extent that the block grant for a given fiscal vyear
exceeds the 1987-88 funding level for the trial courts in that county,
as adjusted by the current consumer price index, "court operations"
includes probation services, iIndigent criminal defense, and pretrial
releagse services. The salaries, benefits, and public agency retirement
contributions to he used in computing “court operations" are those
salaries, benefits, and public agency contributions in existence on
June 30, 1991, and any reclassification made thereafter primarily for
the purposes of granting a salary increase shall not be applicable for
purposes of this section.

Comment, Section 77003 (as amended by 1991 Cal. Stat. ch. 716, §
99) is amended to substitute a reference to the Family Code provisions
that superseded the Civil Code section formerly referred to in Section
77003,

Health & Safety Code

Health & Safety Code § 1522.4 (technical amendment). Community care
facilities
SEC. . Section 1522.4 of the Health and Safety Code is amended

toe read:

1522.4. {a) In addition to any other requirements of this chapter
and except for foster family homes, small family homes, and certified
family homes of foster family agencles, all of the following apply to
any community care facility providing 24-hour care for children:

{1y The facility shall have one or more facility managers.
"Facility manager,” as used in this section, means a person on the
premises with the authority and responsibility necessary to manage and
control the day-to-day operation of a community care facility and
supervise the clients, The facility manager, licensee, and
administrator, or any combination thereof, may be the same person
provided he or she meets all applicable requirements. If the
administrator is also the facility manager for the same facility, this
person shall be limited to the administration and management of only

one facility.
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(2) The facility manager shall have at least one year of
experience working with the client group served, or equivalent
education or experience, as determined by the department.

{(3) A facility manager shall be at the facility at all times when
one or more clients are present. To ensure adeguate supervision of
clients wvwhen clients are at the facility outside of their normal
schedule, a current telephone number where the facility manager can be
reached shall be provided to the clients, licensing agency, school, and
any other agency or person as the department determines is necessary.
The facility manager shall instruct these agencies and individuals to
notify him or her when clients will be returning to the facility
outside of the normal hours.

{4) The Legislature intends to upgrade the quality of care in
licensed facilities. For the purposes of Sections 1533 and 1534, the
licensed facility shall be inspected and evaluated for gquality of care
at least once each year, without advance notice and as often as
necessary, without advance notice, to ensure the quality of care being
provided,

Paragraphs (1), {(2), and (3) shall apply only to new facllities
licensed for six or fewer children which apply for a license after
January 1, 1985, and all other new facilities licensed for seven or
more children which apply for a license after January 1, 1988.
Existing facilities licensed for seven or more children shall comply by
January 1, 1989,

{b) Ko employee of the state or county employed in the
adminlstration of this chapter or employed in a position that is in any
way concerned with facilities licensed under this chapter shall hold a
license or have a direct or indirect financlal interest in a facility
described in subdivision (a).

The department, by regulation, shall make the determination
pursuant to the purposes of this section and chapter, as to what
employment 1s in the administration of this chapter or in any way
concerned with facilities 1licensed wunder this chapter and vwhat
financial interest is direct or indirect.

Thiz subdivision does not prohibit the state or county from
gsecuring a license for, or operating, a facility that is otherwise

required to be licensed under this chapter.
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(cy A licensed private full-service or noncustodial adoption
agency, as respectively defined in subdivisteas-{h)--and-{I)—eof-Seetion
228+20——of-the-Livil--Code Sections 8521 and 8533 of the Famlly Code,
which advises a person as specified in Section 234-50-ef—the-Givil--GCede
B812 of the Family Code or which assesses the prospective adoptive
family as specified in subdivision-{ej—-of-Seation-224-50 ef-the--Civil
Gede gubdivisions (g) and (h) of Section 8812 of the Family Code shall

not have received financial contributions in excess of five hundred

dollars ($500) or volunteer or paid services from the adoption
petitioners, the attorneys advising the petitioners in connection with
the adoption, members of the immediate families of the petitioners or
the attorneys advising them in connection with the adoption, or members
or emplovees of any such attorney's firm during a one-year period
immediately prier to the beginning of the advice or assessment services
and shall not accept financial contributions In excess of five hundred
dollars ($500) or volunteer or paid services from any of those persons
for at least one vear after the advice or assessment service is
completed. This does not include fees for services charged by the
agency. This subdivision shall be inoperative on January 1, 1994.

Comment Subdivision (c) of Section 1522.4 {as amended by 1991
Cal. Stat. ch. 697, § 6) is amended to substitute references to the
Family Code provisions that superseded the Civil Code provisions
formerly referred to in Section 1522.4.

Health & Safety Code § 10125.5 (technical amendment), Confidentiality
of certificate of 1ive birth
SEC. . Section 10125.5 of the Health and Safety Code is amended

to read:

10125.5. (a) The second section of the certificate of live birth
ag specified in subdivision (b) of Section 10125 shall be
confidential. Access to such portion of any certificate of live birth
shall be limited to the following:

(1) State Department of Health Services staff.

(2) Local registrar's staff and local health department staff when
approved by the local registrar or local health offlcer, respectively.

{3) Persons with a valid sclentific interest as determined by the
State Registrar, who are engaged in demographic, epidemiological or

other similar studies related to health, and who agree te maintain
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confidentiality as prescribed by this division and by regulation of the
State Registrar.

(4) The parent who signed the certificate or, if no parent signed
the certificate, the mother.

{5) The person named on the certificate.

{6) Any person who has petitioned to adopt the person named on the
certificate, subject to Section 10439 of the Health and Safety Code and
Sections 229+10--and-229:48--ef-—the-Givil-Gode 9200 and 9203 of the
Family Code.

(b) The State Department of Health Services shall maintain an

accurate record of all persons who are given access to the confldential
portion of the certificate. The record shall include: the name of the
person authorizing access; name, title, and organizational affiliation
of persons given access; dates of access; and specific purpose for
which informsation is to be used. The record of access shall be open to
public inspection during normal operating hours of the State Department
of Health Services,

{c) All research proposed to be conducted using the confidential
medical and social information on the birth certificate shall first be
reviewed by the appropriate committee constituted for the protection of
human subjects which is approved by the federal Department of Health
and Human Services and has a general assurance pursuant to Part 46 of
Title 45 of the Code of Federal Regulations. No information shall be
released until the request for informaticon has been reviewed by the
Vital Statistics Advisory Committee and the committee has recommended
to the State Registrar that the information shall he released.

Comment, Subdivision (a){6) of Section 10125.5 1is amended to
gubstitute a reference to the Family Code provisions that superseded
the Civil Code provisions formerly referred to in subdivision (a)(6) of
Section 10125,5,

Health & Safety Code § 10125.6 (technical amendment), HNotice to mother
of newborn
SEC. . Section 10125.6 of the Health and Safety Code 18 amended

to read:
10125.6. (a) The State Department of Health Services and the
State Department of Social Services shall cooperatively develop an

informational notice which advises the mother of a newborn child of her
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right to retroactive child support as provided by Seetions—1064--4F00

ard—7010-ef—the tivil-Code Article 3 (commencing with Section 4100) of
Chapter 2 of Part 2 of Division 9 of the Family Code. The notice shall

also advise the mother of her right to have a certified copy of the
public portion of the certificate of birth mailed to the father
pursuant to subdivision (b) of Section 10061l.

(b) The State Department of Health S8ervices and the State
Department of Social Services sghall distribute copies of the notice
formulated pursuant to subdivision {a) to each health facility that
provides maternity services. Each such health facility shall provide a
copy of the notice to each pregnant woman admitted for delivery of a
child,

(e} This section shall remain in effect only until January 1,
1993, and as of that date is repealed, unless a later enacted statute,
which is enacted before January 1, 1993, deletes or extends that date.

Comment , Subdivision {a) of Section 10125.6 is amended to
substitute a reference to the Family Code provisions that superseded
the Civil Code provisions formerly referred to in subdivision {a) of
Section 10125.6,.

Health & Safety Code § 10351 (technical amendment), Marriages of
members of religious society or denomination
SEC, « Section 10351 of the Health and Safety Code 1s amended

to read:

10351. (a) Sections 10325 and 10350 do not apply to marriages
entered into pursuant to Sectlon 4216--oF-the-Tivil-—LGede 306 of the
Family Code. Subdivisions (b} and (c) govern the registration and the
content of the License and Certificate of Declaration of Marriage of
those marriages.

(b) Each marriage entered into pursuant to Section 4216--eof--the
Civil-Code 306 of the Family Code shall be registered by the parties

entering inte the marriage or by a witness who signed under paragraph
(2) of subdivision (a) of Section 4216 306 within four days after the
ceremony with the local registrar of marriages for the county in which
the License and Certificate of Declaration of Marriage was issued.

{c) The License and Certificate of Declaration of Marriage entered
into pursuant to Section 42}é-ef—-the-Givil-Cede 306 of the Family Code

shall contain as nearly as can be ascertained the following:
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(1) The personal data of parties married, including the date of
birth, full name, birthplace, residence, names and birth places of
their parents, maiden name of their mothers, the number of previous
marriages, marital status, and the maiden name of the female, if
previously married and if her name has been changed.

(2) The license to marry.

(3) The county and date of issuance of the license.

{4) The marriage license number.

(5) The certification of the parties entering into the marriage,
which shall show the following:

(A) The fact, time, and place of entering into the marriage.

(B) The signature and address of two witnesses te¢ the marriage
ceremony.

{(C) The religious society or denomination of the parties married,
and that the marriage was entered into in accordance with the rules and
customs of the religious soclety or denomination.

(6} The signatures of the parties married.

(7) Any other items that the State Reglstrar shall designate,.

The License and Certificate of Declaration of Marriage shall not
contaln any reference to the race or color of parties married or to a
person performing or scolemnizing the marriage.

Comment, Section 10351 is amended to substitute references to the
Family Code provisions that superseded the Civil Code provisions
formerly referred to in Section 10351.

Health & Safety Code § 10433.2 (technical amendment), Inclusion of

name of deceased adopting parent
SEG. . Section 10433.2 of the Health and Safety Code 1s amended

to read:

10433.2. If both adopting parents were in the home at the time of
the initilal placement of the child for adoption the newly amended birth
record may include the names of hoth adopting parents despite the death
of one of the adopting parents, upon receipt of an order from the court
granting the adoption which directs under the authority of Section
221,¥2-0f-the-Civili-Code 8615 of the Family Code that the names of both

adopting parents shall be included on the newly amended birth record.

Comment. Section 10433.2 is amended to substlitute a reference to
the Family Code section that superseded the Civil Code section formerly
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referred to in Section 10433.2.

Health & Safety Code § 10433.3 (technical amendment). Additional

amended record
SEG. + Section 10433.3 of the Health and Safety Code is amended

to read:

10433.3. Notwithstanding any other provision of law, an adopting
parent who has adopted a child for whom an amended record has already
been prepared under authority of this article may have ancther amended
record prepared for such child, upon application, furnishing a copy of
the court order made in an action brought pursuant to Section 2231.F3-ef
the-Givil-Cede 8615 of the Family Code, and payment of the required fee,

Comment. Section 10433.3 is amended to substitute a reference to
the Family Code section that superseded the Civil Code section formerly
referred to in Section 10433.3.

Health & Safety Code § 10605 (technical amendment}. Certified coples
SEG. . Section 10605 of the Health and Safety Code is amended

to read:

10605. (a) A fee of three dollars ($3) shall be paid by the
applicant for a certified copy of a fetal death or death record.

(b) A fee of three dollars ($3) shall be paid by a public agency
or licensed private adoption agency applicant for a certified copy of a
birth certificate that the agency is required to obtain in the ordinary
course of business. A fee of seven dollars ($7) shall be pald by any
other applicant for a certified copy of a birth certificate. Four
dollars ($4) of any seven-dollar ($7) fee is exempt from subdivision
{e) and shall be paid to elther a county children's trust fund or to
the State Children's Trust Fund, in conformity with Article 5
{commencing with Section 18965) of Chapter 11 of Part 6 of Division 9
of the Welfare and Institutions Code,.

{(¢) A fee of three dollars ($3) shall be paid by a public agency
applicant for & certified copy of a marriage record, that has been
filed with the county recorder or county clerk, that the agency is
required to obtain In the ordinary course of business. A fee of six
dollars ($6) shall be pald by any other applicant for a certified copy
of a marrlage record that has been fliled with the county recorder or

county clerk. Three dollars ($3) of any six-dollar {($6) fee 1s exempt
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from subdivision (e) and shall be transmitted monthly by each local
registrar, county recorder, and county clerk to the state for deposit
into the General Fund as provided by Section 5183—eof -the-8ivil-—Gede
1852 of the Family Code.

(d) A fee of three dollars ($3) shall be paid by a public agency

applicant for a certified copy of a marrlage dissolution record

obtained from the State Reglistrar that the agency is required to obtain
in the ordinary course of business. A fee of six dollars ($6) shall be
paid by any other applicant for a certified copy of a marriage
dissolution record obtained from the State Registrar.

(e) Bach local registrar, county recorder, or county clerk
cellecting a fee pursuant to this section shall transmit 15 percent of
the fee for each certified copy to the State Registrar by the 10th day
of the month following the month in which the fee was received.

(f) The additional three dollars ($3) authorized to be charged to
applicants other than public agency applicants for certifled copies of
marriage records by subdivision (¢} may be increased pursuant to
Section 114.

Comment . Subdivision ({c) of Section 10605 1is amended to
substitute a reference to the Family Code section that superseded the
Civil Code section formerly referred to in Section 10505.

Insurance Code

Ins, Code § 10172 (technical amendment). Life insurance
SEC. . Section 10172 of the Insurance Code is amended to read:
10172. Notwithstanding ithe-previsiens--ef-Sections—5155-—and-5135
of-the-Giwil--Gode Chapter 2 {(commencing with Section 1150) of Part &4 of
Division &4 of the Family Code and Sections 751 and 1110 of the Family

Code, when the proceeds of, or payments under, a life insurance policy

become payable and the insurer makes payment thereof In accordance with
the terms of the policy, or in acccrdance with the terms of any written
assignment thereof 1f the policy has been assigned, such payment shall
fully discharge the insurer from all claims under such policy unless,
before such payment is made, the insurer has received, at its home
cffice, written notice by or on behalf of some other person that such
other person claims to be entitled to such payment or some Interest iIn

the policy.
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Comment, Section 10172 is amended to substitute a reference to
the Family Gode provisions that superseded Sections 5105 and 5125 of
the Civil Code.

Labor Code

Lab. Code technical amendment), Assignment of wages

SEC. . Sectlon 300 of the Labor Code is amended to read:

300. (a) As used In this section, the phrase "assignment of
wages" includes the sale or assignment of, or giving of an order for,
wages or salary but does not Include an order or assignment made
pursuant to Seetien——470k—or-4801b-—0f—the-Givil —Gede Chapter 6
{commencing with Section 5200) of Part 5 of Divigion 9 of the Family
Code or Section 3088 of the Prohate Code.

{b) No assignment of wages, earned or to be earned, is valid

unless all of the following conditions are satisfled:

{1) The assignment is contained in a separate written instrument,
signed by the person by whom the wages or salary have been earned or
are to be earned, and identifying specifically the transaction to which
the assignment relates.

{2) Where the assignment is made by a married person, the written
congent of the spouse of the person making the assignment 1s attached
to the assignment. No such consent is required of any married person
(i) after entry of a judgment decreeing a legal separation from such
person‘'s spouse or (ii) 1f the married person and the spouse of the
married person are 1living separate and apart after entry of an
interlocutory Jjudgment of dissclution of their marriage, if a written
statement by the person making the assignment, setting forth such
facts, is attached to or Iincluded in the assignment.

(3} Where the assignment 1s made by a miner, the written consent
of a parent or guardian of the minor is attached to the assignment.

(4) Where the assignment i1s made by a person who is unmarried or
whe is an adult or who is both unmarried and an adult, a written
statement by the person making the assignment, setting forth such
facts, is attached to or included in the assignment.

(5) HNo other assignment exists in connection with the same
transaction or series of transactions and a written statement by the

person making the assignment to that effect is attached te or included
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in the assignment.

(6) A copy of the assignment and of the written statement provided
for in paragraphs (2), (4}, and (5), authentlcated hy & notary public,
is filed with the emplover, accompanied by an itemized statement of the
amount then due to the assignee.

(7) At the time the assignment is filed with the employer, no
other assignment of wages of the employee is subject to payment and no
earnings withholding order against the employee's wages or salary is in
force.

{c} Under any assignment of wages, a sum not to exceed 50 per
centum of the assignor's wages or salary shall be withheld by, and be
collectible from, the assignor's employer at the time of each payment
of such wages or salary,

{d) The employer 1is entitled to rely upon the statements of fact
in the written statement provided for in paragraphs (2}, (4), and (5)
of subdivision (b), without the necessity of inquiring Into the truth
thereof, and the employer shall incur no liability whatsoever by reason
of any payments made by the employer to an assignee under any
asgignment in reliance upon the facts so stated,

(e) An assignment of wages to be earned is revocable at any time
by the maker thereof. Any power of attorney to assign or collect wages
or salary is revocable at any time by the maker thereof. No revocation
of such an assignment or power of attorney is effective as to the
employer until the employer receives written notice of revocation from
the maker,

{f) No assignment of wages, earned or to be earned, is wvalid under
any circumstances if the wages or salary earned or to be earned are
paid under a plan for payment at a central place or places established
under the provisions of Section 204a.

(g} This section does not apply to deductions which the employer
may be requested by the employee to make for the payment eof life,
retirement, disability or unemployment insurance premiums, for the
payment of taxes owing from the employee, for contribution to funds,
plans or aystems providing for death, retirement, disability,
unemployment, or other benefits, for the payment for goods or services
furnished by the employer to the employee or the employee's family at

the request of the employee, or for charitable, educational, patriotic
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or similar purposes.

{(h) Ho assignment of wages is wvalid unless at the time of the
making thereof, such wages or salary have been earned, except for
necessities of 1life and then only to the person or persons furnishing
such necesslties of life directly and then only for the amount needed
to furnish such necessities.

Comment., Subdivision (a) of Section 300 is amended to substitute
a reference to the Family Code provisions that superseded Sections 4701
and 4801.6 of the Civil Code. Section 4701 and 4801.6 were repealed by
1989 Cal. Stat. <c¢h. 1359, which enacted Civil Code Sections
4390--4390,19 to supersede Sections 4701 and 4801.6. Civil Code
Sections 4390-4390.19 were superseded by the Famlily Code provisions to
which reference is now made in Section 300.

Penal Code

Penal Code § 70.5 (technical amendment). Commissioner of civil

marriages; acceptance of fees or gratuities
SEC. . Section 70.5 of the Penal Code 1is amended to read:

70.5. Every commissioner of c¢ivil marriages or every deputy
commissioner of civil marriages who accepts any money or other thing of
value for performing any marrlage pursuant to Section 43@5-1--of--the
Civil-Lode 401 of the Family Code, including any money or thing of
value voluntarily tendered by the persons about to be married or who
have been married by the commissioner of civil marriages or deputy
commlssioner of civil marriages, other than a fee expressly imposed by
law for performance of a marriage, whether the acceptance occcurs before
or after performance of the marriage and whether or not performance of
the marriage is conditioned on the giving of such money or the thing of
value by the persons being married, is guilty of a misdemeanor.

It is not a necessary element of the offense described by this
section that the acceptance of the money or other thing of value be
committed with intent to commit extortion or with cother eriminal intent.

This section does not apply to the request or acceptance by any
retired commissioner of civil marriages of a fee for the performance of
a marriage.

The provisions of this section are inapplicable to the acceptance
of a fee for the performance of a marriage on Saturday, Sunday, or a
legal holiday.

Comment. Section 70.5 is amended to substitute a refercvive to the
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Family Code section that superseded the Civil Code section formerly
referred to in Section 70.5.

Penal Code & 208 (technical amendment). Punishment: victims under 14

years of age; probation; intent to commit rape or other sex-related

offenses

SEG. . Section 208 of the Penal Code is amended to read:

208, (a) Kidnapping is punishable by imprisonment in the state
prison for three, five, or eight years.

(b) If the person kidnapped is under 14 years of age at the time
of the commission of the c¢rime, the kidnapping 1s punishable by
imprisonment in the state prison for 5, 8, or 11 years. This
subdivision i1s not applicable to the taking, detalning, or concealing,
of a minor child by a bilological parent, a natural father, as specified
in subdivisien-£{a)--of--Seetion-F004-of-the-Givil-Lode Section 7611 of

the Family Code, an adoptive parent, or a person who has been granted

access to the minor child by a court crder.

{c) In all cases in which probation is granted, the court shall,
except In unusual cases where the interests of justice would best be
served by a lesser penalty, require as a condition of the probation
that the person be confined in the county jail for 12 months., If the
court grants probation without requiring the defendant to be confined
in the county jail for 12 months, it shall specify its reason or
reasons for Imposing a lesser penalty.

(d) If the person is kidnapped with the intent to commit rape,
oral copulation, sodomy, or rape by instrument, the Xkidnapping 1s
punishable by imprisonment in the state prison for 5, 8, or 1l years.

Comment. Subdivision (bh) of Section 208 is amended to substitute
a reference to the Family Code section that superseded the Civil Code
provision formerly referred to in Section 208.

Penal Code & 270c (technical amendment). Fallure of child teo_ support

indigent parent
SEC. . Section 270c of the Penal Code is amended to read:

270c. Except as provided in Seetion—-2065-of--the-Livil—Cede

Chapter 2 (commencing with Section 4410) of Part 4 of Division 2 of the

Family Code, every adult child who, having the ability so to do, fails

to provide necessary food, clothing, shelter, or medical attendance for
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an indigent parent, is guilty of a misdemeanor.

Comment, Section 270c is amended to substitute a reference to the
Family Code provisions that superseded Section 206.5 of the GCivil Code.

Penal Code § 270h {(technical amendment), Support_ order included in

order granting probation; issuvance of execution; earnings assignment

order

SEC. . Section 270h of the Penal Code i3 amended to read:

270h, In any case where there is a conviction under either
Section 270 or 270a and there 1s an order granting probation which
includes an order for support, the court may:

{a) Issue an execution on the order for the support payments that
accrue during the time the probation order is in effect, in the same
manner as on a Jjudgment in a civil action for support payments. This
remedy shall apply only when there is no existing civil order of this
state or a forelgn court order that has been reduced to a Jjudgment of
this state for support of the same person or persons included in the
probation support order.

{b) Reguire—assigament—of razes —pursuvant-—to—LChapter—S5-(eommencing
with-Seetion 4390 oF-Fitle-1-5—of-Part 5—ef-Division4-of the -Ciwvil

GCeode Issue an earnings assignment order for support pursuant to Chapter

6 (commencing with Section 52003 of Part 5 of Division 9 of the Family

Code as & condition of probation. This remedy shall apply only when
there is no existing civil order for support of the same person or
persons included in the probation support order upon which an ezdezr—eof
assignment order has been entered pursuant teo Chapter 6 (commencing
with Section 5200) o¢f Part 5 of Division 9 of the Family Code or

pursuant to former Chapter 5 (commencing with Section 4390} of Title
1.5 of Part 5 of Division &4 of the Civil Code.

These remedies are in addition to any other remedies avallable to

the court,

Comment, The first sentence of subdivision (b) of Section 270h
(as amended by 1991 Cal., Stat. ch. 1091, § 118) is amended to
substitute a reference to the Family Code provisions that superseded
the Civil Code provisions formerly referred to in the sentence. The
second sentence of subdivision (b} 1s amended to add a reference to the
Family Code provisions that superseded the Civil Code provisions
referred to in the sentence., The terminology used in subdivision (D)
has been revised to conform to the terminology used in the Family
Code. BSee Family Code § 5208 (“"earnings assignment order for support").
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Penal Code 273.5 (technical amendment). Willful inju to spouse or
aothers

SEC. . Section 273,5 of the Penal Code is amended to read:

273.5. (a) Any person whoe willfully infllicts upon his or her
spouse, or any person who willfully inflicts upon any person of the
opposite sex with whom he or she 1z cchabiting, or any person whe
willfully inflicts upon any person who is the mother or father of his
or her child, corporal injury resulting in a traumatic condition, is
guilty of a felony, and upon coenviction thereof shall be punished by
imprisonment in the state prison for 2, 3 or 4 years, or in the county
jall for not more than one year, or by a fine of up to six thousand
dollars ($6,000) or by both.

(b) Holding oneself out to be the husband or wife of the person
with whom one is cohabiting is not necessary to constitute cohabitation
as the term is used in this sectiom.

{c) As wused in this =section, "traumatic condition" means a
condition of the hody, such as a wound or external or internal injury,
whether of a minor or serious nature, caused by a physical force.

{d) For the purpose of this section, a person shall be considered
the father or mother of another person's child if the alleged male
parent is presumed the natural father as set forth in Seetiop~F004-—of
the-Eivil-Cede Sections 7611 and 7612 of the Family Code.

{e} In any case in which a person is convicted of violating this

section and probatlon 1s granted, the court shall require participation
in a batterer's treatment program as a condition of probation unless,
consldering all of the facts and the circumstances, the court finds
participation in a batterer's treatment program inappropriate for the
defendant,

{f) If probation is granted, or the execution or imposition of a
sentence 1is suspended, for any person convicted under subdivision (a)
who previously has been convicted under subdivision (a) for an coffense
that occurred within seven years of the offense of the second
conviction, it shall be a condition thereof that he or she be
imprisoned in the county jail for not less than 96 hours and that he or
she participate in for no less than one year, and successfully

complete, a batterer's treatment program, as designated by the court.
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However, the court, upon a showing of good cause, may find that the
mandatory minimum imprisonment, or the participation in a batterer's
treatment program, or both the mandatory minimum imprisonment and
participation in a batterer's treatment program, as required by this
subdivision, shall not be imposed and grant probation or the suspension
of the execution or Imposition of a sentence.

(g) If probation is granted, or the execution or imposition of a
gsentence 1s suspended, for any person convicted under subdivision (a)
who previously has been convicted of twoe or more violations of
subdivision (a) for offenses that occurred within seven years of the
most recent conviction, it shall be a condition thereof that he or she
be imprisoned in the county jail for not less than 30 days and that he
or she participate in for no less than one year, and successfully
complete, a batterer's treatment program as designated by the court,
However, the court, upon a showing of good cause, may find that the
mandatory minimum imprisonment, or the participation Iin a batterer's
treatment program, or both the mandatory minimum imprisonment and
participation in a batterer's treatment program, as required by this
subdivision, shall not be imposed and grant probation or the suspension
of the execution or imposition of a sentence.

Comment . Subdivision (d) of Section 273.5 is amended to
substitute a reference to the Family Code provisions that superseded
Section 7004 of the Civil Code.

Penal Gode 273.6 {technical amendment). Willful viclation of court
order

SEC. . Section 273.6 of the Penal Code is amended to read:

273.6. (a) Aay A willful and Kknowing violation of any of the
court orders set-—forth-din—this—eubdivieion described in subdivision
{¢), when obtained pursuant to the Family Code or Section 4350,-44584
45165-FOE—or-—F2 Lo f~the-Eivil-Code-Section 412:21-ar 527.6 of the
Code of Civil Procedure -—exr—Ghapter—4-{ecommencing-with-Seetion-540)-of

Title——F—of-Fart—2-—-ef--the—Code -pf--Civil-—Precedure——whall-be iz a

misdemeanor punishable by a fine of net more than one thousand dollars
($1,000), or by imprisonment in the county jail for not more than one
year or by both the fine and imprisonment,

(b) In the event of a violation of subdivision (a) which results

in a physical injury, the person shall be imprisoned in the county jail
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for at least 48 hours, wvwhether a fine or imprisonment is imposed, or
the sentence 1s suspended.

(c) Subdivisions (a) and (b) shall apply to the following court
orders:

(1) An order enjoining any party from molesting, attacking,
striking, threatening, sexually assaulting, hattering, harassing, or
disturbing the peace of the other party, or other named family and
household members.

{2) An order excluding one party from the family dwelling or frem
the dwelling of the other.

{3) An order enjoining a party from specified behavior which the
court determined was necessary to effectuate the orders wunder
subdivision (a} or {(d).

(d) A second or subsequent convictlion for a vioclation of an order
issued pursuant to subdivision (a) occcurring within seven wvears of a
prior conviction for a vioclation of such an order and involving an act
of violence or "a credible threat" of violence as defined in
gsubdivision (b) of Section 139 is punishable by imprisonment in the
county Jjalil not to exceed one year, or in the state prison for 16
months or two or three years.

{e) The prosecuting agency of each county shall have the primary
responsibility for the enforcement of orders issued pursuant to the
provigions listed in subdivisions (a), (b), and (d).

Comment, Subdivision (a) of Section 273.6 1s amended to
substitute a reference to the Family Code for the former references to
provisions that have been superseded by provisions of the Family Code.

Staff Note: The references to subdivisions (¢) and (e) of Section
273.6 in Section 273.6 should be reviewed and some replaced by a
reference to “this section" or some other language. Since the
enactment of Section 273.6 by 1985 Cal. 3Stat. ch. 1387, numerous
amendments to the section have made revisions of Internal section
references that should be reviewed.

Penal GCode § 277 (technical amendment). Child concealment

SEC. . Section 277 of the Penal Code is amended to read:

277, In the absence of a court order determining rights of
custody or visitation to a minor child, every person having a right of
custody of the child who maliciously takes, detalns, conceals, or
entices away that child within or without the state, without good
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cause, and with the intent to deprive the custody right of ancther
person or a public agency also having a custody right to that child,
shall be punished by imprisonment in the county jail for a period of
not more than one year, a fine of one thousand dollars ($1,000), or
both, or by Imprisonment in the state prison for 16 months, or two or
three years, a fine of not more than ten thousand dollars ($10,000), or
both.

A subsequently obtained court order for custedy or visitatiom

shall not affect the application of this section.
As used in this section, "good cause" means a good falth and reasonable
bellef that the taking, detaining, concealing, or enticing away of the
child is necessary to protect the child from immediate bodily injury or
emotional harm. "Good cause" alsco includes the good faith and
reasonakle belief by a person with a right of custody of the child who
has been the victim of domestic violence by another person with a right
of custody of the child, that the child, if left with the other persocn,
will suffer immediate bodily injury or emotional harm. The person who
takes, detalns, or conceals the child shall file a report with the
district attorney's office of his or her action, and shall file a
request for custody, within a reasonable time In the jurisdiction where
the child had been living, setting forth the basis for the immediate
bodily injury or emotional harm to the child. The address of the
parent, or a person who has been granted access to the minor child by a
court order, who takes, detalns, or conceals the child, with good
cause, shall remain confidential until released by court order.

As used in this section:

{a) "Domestic violence" means abuse perpetrated against any of the
following persons:

(1) A spouse, former spouse, cohabitant, former cchabitant, any
other adult person related by consanguinity or affinity within the
second degree, or a person with whom the person has had a dating or
engagement relationship.

{2) A person who is the parent of a child and the presumption
applies that the male parent 1ls the father of any child of the female
parent pursuant to the Uniform Parentage Ace (Part 7-<{ecommencing -with
Seetion—F00G)—of-DBivision—4--of-the-Livil 3 (commencing with Section
7600) of Division 12 of the Family Code).
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(b) "Emotional harm" includes having a parent who has committed
domestic violence against the parent who iIs taking and concealing the
child.

Comment. Section 277 is amended to substitute a reference to the
Family Code provisions that superseded the Civil Code provisions
formerly referred to in the section.

Penal Code 27 technical amendment). Protective custody:; return to
lawful charpge; resolution of conflicting custodial orders: order:

enforcement; appeal; expenses; jurisdiction
SEC. . Sectlon 279 of the Penal Code 1s8 amended to read:

279. (a) A peace offlicer investigating a report of a violation of
Section 277, 278, or 278.5 may take a minor child into protective
custody if it reasonably appears to the officer that any person
unlawfully will flee the jurisdictional territory with the minor chiid.

(k) 4 child who has been detained or concealed shall be returned
to the person, guardlan, or public agency having lawful charge of the
child, or to the court in which a custody proceeding is pending, or to
the probation department of the juvenile court in the county in which
the wvictim resides. Notwithstanding any other provision of law, when
a person 1is arrested for an alleged violation of Section 277, 278, or
278.5 the court shall, at the time of the arraignment, impose the
condition that the child shall be returned to the person or publie
agency having lawful charge of the child, and the court shall specify
the date by which the child shall be returned. If conflicting
custodial orders exist within this state, or between this state and a
foreign state, the court shall set a hearing within five court days to
determine which court has jurisdiction under the laws of this state, if
the conflicting custodial orders are within this state, or if the
conflict exists between this state and a forelgn state, the court shall
determine which state has subject matter jurisdiction to issue a
custodial order under the laws of this state, the Uniform Child Custody
Jurisdiction Act (Title-O--—{eemmenecing-with-Seectdon-5150>-o0E-Part-5-of
the-Civil-GCode Part 3 (commencing with Section 3400) of Division 8 of
the Family Code}, or federal law, if applicable., At the conclusion of

the hearing, the court shall enter an order as to which custody order
iz valid and is tc be enforced. If the child has not been returned at

the coneclusion of the hearing, the court shall set a date within a
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reasonable time by which the child shall be returned to the person or
agency having lawful charge of the child, and order the defendant to
comply by this date, or to show cause on that date why he or she has
not returned the child as directed. The court shall only enforce its
order, or any subsequent orders for the return of the child, under
subdivision (a) of Section 1219 of the Code of Civil Procedure, to
ensure that the child 1is promptly placed with the person or agency
having lawful charge of the child. 4An order adverse to eilther the
prosecution or defense is reviewable by a writ of mandate or
prohibition addressed to the appropriate court.

{c) The offenses enumerated in Sections 277, 278, and 278.5 are
continucus in nature, and continue for so long as the minor child is
concealed or detained.

(d) Any expenses incurred in returning the <child shall bhe
reimbursed as provided Iin Section 4605--of-the-Eivil--Gode 3134 of the
Family Code. Those expenses, and costs reaseonably incurred by the
victim, shall be assessed against any defendant convicted of a
violation of Section 277, 278, or 278.5,

{e) Pursuant to Sections 27 and 778, violation of Section 277,
278, or 278.5 i=s punishable in California, whether the intent to commit
the offense is formed within or without the state, if the child was a
resident of California or present in California at the time of the
taking, 1f the child thereafter is found In Csalifornia, or if one of
the parents, or a perscn granted access to the minor child by a court
order, is a resident of California at the time of the alleged viclation
of Section 277, 278, or 278.5 by a person whe was not a resident of or
present in California at the time of the alleged offense,

{f) For purposes of Sections 277, 278, and 278.5:

(1) "A person having a right of custody” means the legal guardian
of the child, a person who has a parent and child relationship with the
child pursuant to Section 2197--of -the-E£iwvil--Coede 3000 of the Family

Code, or a person or an agency that has been granted custody of the

child pursuant to a court order.

{2) A "right of custody" means the right to physical custody of
the child. In the ahsence ¢f a court order to the contrary, a parent
loses his or her right of custody of the child te the other parent if
the parent having the right of custody is dead, is unable or refuses to
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take the custody, or has abandoned his or her family.

Comment. Section 279 is amended to substitute references to the
Family Code provisions that superseded the Givil Code provisions
formerly referred to in the section.

Penal Code § 280 (technical amendment), Concealment or removal of

child in adoption proceeding
SEC. . Section 280 of the Penal Code is amended to read:

280. Every person who willfully causes or permits the removal or
concealment of any child in vioclation of Section 222+:58y--224334-er
226+40—-0£~the—-Ghvil-Lode 8714, 8803, or 8912 of the Family Code is
punishable as follows:

{a) By imprisonment in the county jail for not more than one year
if the child is concealed within the county in which the adoption
proceeding is pending or in which the child has been placed for
adoption, or is removed from that county to a place within this atate;
or

{(b) By impriscnment in the state prison, or by imprisonment in the
county Jjail for not more than one year if the child is removed from
that county to a place outside of this state.

Comment, Section 280 Is amended to substitute references to the
Family Code provisions that superseded the Civil Code Sections formerly
referred to in the section.

Penal Code § 360 (technical amendment). Solempizing marriages; license
not firat presented; false returny; fallure to file license and

certificate; false record
SEC. . Section 360 of the Penal Code 1s amended to read:

360. Every person authorized to solemnize any marriage, who
solemmizes a marriage without first being presented with the marriage
license, as required by Section 4287--ef—the-Givil-Lode 421 of the
Family Code: or who solemnizes a marriage pursuant to Seetien-4213--of

the—ivil-fode Part 4 {(commencing with Section 500) of Division 3 of

the Family Code without the authorization required by that seetier

art; or who wlllfully makes a false return of any marriage or
pretended marriage to the recorder or clerk; or who, having solemnized
a marriage, fails for more than 30 days, to file with the recorder or

clerk the marriage license with the certificate indorsed thereon, as
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required by Section 4208-ef-the--Givil—Gode 423 of the Family Code; or
who having solemnized a marriage pursuant to Seetien—42d3--ofthe-Givil
Gede Part 4 {(commencing with Section 50 of Division 3 of the Famil

Code, fails for more than 30 days to flle the certificate required to
be filed by sthat--sectien Section 506 of the Family Code, and every

person who willfully makes a false record of any marrlage return, is
guilty of a misdemeanor,

Comment. Section 360 is amended to substitute references to the
Family Code provisions that superseded the Civil Code provisions
formerly referred to in the section.

P 1l Code 262 technical am ent Actions affectdi risoner's
parental or marital rights; dependency guardianship; notice; order for

appearance
SEC. . Section 2625 of the Penal Code is amended to read:

2625. In any aetiem proceeding brought under Seetion-232—-of -the
Eivil-GCede Part 4 {(commencing with Section 7200) of Division 12 of the

Family Code, and Section 366.26 of the Welfare and Institutions Code,
where the aetien proceeding seeks to terminate the parental rights of
any prisoner or any aetier proceeding brought under Section 300 of the
Welfare and Institutions Code, where the aetien proceeding seeks to
adjudicate the child of a prisoner a dependent child of the court, the
superlor court of the county in which the aetien proceeding is pending,
or a Judge thereof, shall order notice of any court proceeding
regarding the sefier proceeding transmitted to the prisoner.

For the purposes of this section only, the term "prisoner"
includes any Individual in custody in a state prison, in the California
Rehabilitation Center, or a county Jjall, or who is a ward of the
Department of the Youth Authority or who, upon a verdict or finding
that the Individual was insane at the time of committing an offense, or
mentally incompetent to be tried or adjudged to punishment, is confined
in a state hospital for the care and treatment of the mentally
disordered or in any other public or private treatment facilitcy.

Service of notice shall be made pursuant to Seetior-235-of-—the
Givil-Code Sectiong 7881 or 7882 of the Family Code or Section 337 or
366.23 of the Welfare and Institutions Code, as appropriate.

Upon receipt by the court of a statement from the prisoner or his

or her attorney indicating the prisoner's desire to be present during
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the court's proceedings, the court shall issue an order for the
temporary removal of the prisoner from the Institution, and for the
prisoner's production before the court. HNo proceeding may be held
under Seetion-233-—-oF-the Glvil-Cede Part 4 (commencing with Section
7800) of Division 12 of the Family Code or Section 366.26 of the
Welfare and Institutions Code and no petition to adjudge the child of a

prisoner a dependent child of the court pursuant to subdivision (a),
by, (e), (d), (e), (£), (i), or (j) of Section 300 of the Welfare and
Institutions Code may be adjudicated without the physical presence of
the prisoner or the prisoner's attorney, unless the court has before it
a knowing waiver of the right of physical presence signed by the
prisoner or an affidavit sipgned by the warden, superintendent or other
person In charge of the institution, or his or her designated
representative stating that the prisoner has, by express statement or
action, indicated an intent not to appear at the proceeding.

In any other action or proceeding in which a prisoner's parental
or marital rights are subject to adjudication, an order for the
prisoner's temporary vremoval from the institution and for the
prisoner's production before the court may be made by the superior

court of the county in which the action or proceeding is pending, or by

a judge thereof. A copy of the order shall bhe transmitted to the
warden, superintendent, or other person in charge of the institution
not less than 48 hours before the order is to be executed, The order
shall be executed by the sheriff of the county In which it shall be
made, whose duty it shall be to bring the prisoner before the proper
court, to keep the prisoner safely, and when the prisoner’s presence is
no longer required, to return the prisoner to the institution from
which he or she was taken; the expense of executing the order shall bhe
a proper charge against and shall be paid by, the county in which the
order shall be made.
The order shall be to the following effect:

County of {as the case may be).

The people of the State of California to the warden of :

An order having been made this day by me, that A.B. be produced in
this court as a party in the case of s, You are commanded to
deliver A.B. into the custody of for the purpose of (recite

purpeses).
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Dated this day of , 19_ .

When a prisoner is removed from the institution pursuant to this
section, the prisoner shall remain in the constructive custody of the
warden, superintendent, or other person in charge of the institution.

Comment., Section 2625 {as amended by 1991 Cal. Stat. ch., 820, §
1) is amended to substitute references to the Family Code provisions
that superseded the Civil Code provisions formerly referred to in the
gection. The word "proceeding" has been substituted for "action" in
various places in the section. This reflects the terminology used in
the Family Code. See, e.g., Famlly Code § 7802 ("proceeding” to have
minor child declared free from custody and control of either or both
parents).

Penal Code § 11105.3 (technical amendment). Record of conviction

involving sex crimes, drug crimes, or crimes of violence; availlability
to emplover or human resource agency for applicants for positions with

supervigory or disciplinary power over minors
SEC. . Section 11105.3 of the Penal Code is amended to read:

11105.3. ({a) Notwithstanding any other provision of law, a human
resource agency or an employer may request from the Department of
Justice records of all convictions or any arrest for which the person
1s released on bail or on his or her own recognizance pending trial,
involving any sex crimes, drug crimes, or crimes of violence of a
person who applies for a license, employment, or volunteer position, in
which he or she would have supervisory or disciplinary povwer over a
minor or any person under their care. The department shall furnish the
information to the requesting employer and shall alsc send a copy of
the information to the applicant.

{(b) Any request for records under subdivision (a) shall include
the applicant's fingerprints, which may be taken by the requester, and
any other data specified by the department. The request shall be on a
form approved by the department, and the department may charge a fee to
be paid by the requester for the actual cost of processing the
request. However, no fee shall be charged a nonprofit organization or
any agency responsible for the licensing of facilities pursuant to
Article 1 {commencing with Section 1500) of Chapter 3, Chapter 3.2
{commencing with Section 1569), and Chapter 3.4 {(commencing with
Section 1596.70) of Division 2 of the Health and Safety Code for
processing the request. The department shall destroy an application
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within six months after the requested information 1is sent to the
employer and applicant.

{(c) A human resource agency may request from the Department of
Justice full criminal history records, to the extent those records are
otherwise available under Seetisn—-226-55-of--the-Givil-Cede Sections
8712, 8811, and 8908 of the Family Code, or Section 1522 of the Health
and Safety Code, for persons who apply to the agency to adopt a child

or to be a foster parent. Reguests for criminal history information
obtained pursuant to this subdivision shall be used only for the
purposes stated and in compliance with any requirements or conditions
provided in those sections.

{d) The department shall adopt regulations to implement the
provisions of this section.

(e) As wused in this section, "employer" means any nonprofit
corporation or other organizatlions specified by the Attorney General
which employs or uses the services of volunteers in positions in which
the volunteer or employee has supervisory or disciplinary power over a
child or children.

(f} As used in this section, "human resource agency" means a
public or private entity, excluding any agency responsible for
licensging of facilities pursuant to the California Community Care
Facilities Act (Chapter 3 (commencing with Section 1500)), the
Galifornia Residential Care Facilities for the Elderly Act (Chapter 3.2
{commencing with Section 1569)), Chapter 3.0l (commencing with Section
1568.01), and the California Child Day Care Facilities Aect (Chapter 3.4
{commencing with Section 1596.70)) of Division 2 of the Health and
Safety Code, responsible for determining the character and fitness of a
person whe is (1) applying for a license, employment, or as a volunteer
within the human services field that involves the care and security of
children, the elderly, the handicapped, or the mentally impaired, or
{2) applying to adopt a child or to be a foster parent.

{g) As used in this section, "sex crime" means a conviction for a
violation or attempted wviolation of Section 220, 261, 261.5, 264.1,
267, 272, 273a, 2734, 285, 286, 288, 288a, 289, 314, 647.6, or former
Section 647a, or subdivision {(d) of Section 647, or commitment as a
mentally disordered sex offender under former Article 1 (commencing

with Section 6300) of Chapter 2 of Part 2 of Division 6 of the Welfare
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and Institutions Code.

(h) As used in this section, "drug crime" means any ecrime
described in the California Uniform Controlled Substances Act (Division
10 {commencing with Section 11000) of the Health and Safety Code),
provided that, except as otherwise provided in subdivision <{c}, no
record of a misdemeanor conviction shall be transmitted to the
requester unless the subject of the request has a total of three or
more misdemeanor or felony convictions defined in this subdivision or
subdivision (g) within the immediately preceding 1l0-year period.

{1) As used in this section, "crime of wviolence" means any felony
or misdemeanor conviction within 10 years of the date of the emplover's
request under subdivision (a), for any of the offenses specified in
subdivision (c) of Section 667.5 or a violation or attempted violation
of Chapter 3 (commencing with Section 207), Chapter 8 {(commencing with
Section 236), or Chapter 9 {commencing with Section 240) of Title 8 of
Part 1, provided that, except as otherwlse provided in subdivision (¢},
no record of a misdemeanor conviction shall be transmitted to the
requester unless the subject of the regquest has a total of three or
more misdemeanor or felony convictions defined in this subdivision or
subdivision (g) within the immedlately preceding l10-year period.

(j) Conviction for a wviolation or attempted vioclation of an
offense committed outside the State of California is a sex crime, drug
crime, or crime of violence 1f the offense would have been a crime as
defined in this sectlon if committed in California.

(k) Any criminal history information obtained pursuant to this
sectlon 1s confidential and no recipient shall disclose its contents
other than for the purpese for which It was acquired.

Comment. Subdivision (c¢) of Section 11105.3 (as amended by 1991
Cal, Stat. ch. 937, § 5) is amended to substitute a reference to the
Family Code sections that superseded the C(ivil Code section formerly
referred to 1n Sectlon 11105.3. The former reference in Section
11105.3 to Section 226.55 of the Civil Code was a reference to Section
226.55, relating to fingerprinting and ecriminal record of persons
desiring to adopt, which was repealed by 1990 Cal. Stat. ch. 1363 § 2.

Penal Code § 11167 (technical amendment). Report; contents
SEC. . Section 11167 of the Penal Code is amended to read:

11167. (a) A telephone report of a known or suspected instance of

child abuse shall include the name of the person making the report, the
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name of the child, the present location of the child, the nature and
extent of the iInjury, and any other information, including information
that led that person to suspect child abuse, requested by the child
protective agency.

(b} Information relevant to the incident of child abuse may also
be given to an 1nvestigator from a child protective agency who is
investigating the known or suspected case of child abuse.

{c) Information relevant to the incident of child abuse may be
given to the licensing agency when it 1s investigating a known or
suspected case of child abuse, including the investigation report, and
other pertinent materials,

{(d) The identity of all persons who report under this article
shall be confidential and disclosed only between child protective
agencies, or to counsel representing a child protective agency, or to
the district attorney in 2 criminal prosecution o¢r in an action
initiated wunder Section 602 of the Welfare and Institutions Code
arising from alleged child abuse, or to counsel appointed pursuant to
Section 318 of the Welfare and Institutions Code, or to the county
counsel or district attorney in an-—aetien-dnitiated--under-Seetien-232
ef-the-Givil-—Gode a_proceeding under Part 4 {commencing with Section
7800) of Division 12 of the Family Code or Section 300 of the Welfare

and Institutions Code, or to a licensing agency when abuse in
out-of-home care is reascnably suspected, or when those persons waive
confidentiality, or by court order.

Ne¢ agency or person listed in this subdivision shall disclose the
identity of any person who reports under this article to that person's
employer, except with the employee's consent or by court order.

{e) Persons who may report pursuant to subdivision (d) of Section
11166 are not required to include their names.

Comment. Subdivision {(d) of Section 11167 1s amended to
substitute a reference to the Family Code provisions that superseded
the Civil Code provision formerly referred to in the section.

Penal Code § 11170 {(technical amendment}. Indexed reports
SEC. . Section 11170¢ of the Penal Code is amended to read:
11170. ({a) The Department of Justice shall maintain an Index of

all reports of child abuse submitted pursuant to Section 11169, The
index sghall be continually updated by the department and shall not
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contain any reports that are determined to be unfounded. The
department may adopt rules governing recordkeeping and reporting
pursuant to this article.

{(b){1} The Department of Justice shall immediately notify a child
protective agency which submits a report pursuant to Section 11169, or
a district attorney who requests mnotification, of any information
maintained pursuant to subdivision (a) which is relevant to the known
or suspected instance of child abuse reported by the agency. A child
protective agency shall make that information available to the
reporting medical practitioner, c¢hild custodian, guardian ad litem
appointed under Section 326, or counsel appeinted under Section 317 or
318 of the Welfare and Institutions Code, or the appropriate licensing
agency, if he or she is treating or investigating a case of known or
suspected child abuse.

(2) When a report is made pursuant to subdivision (a) of Section
11165, the investigating agency shall, wupon completion of the
investigation or after there has been a final disposition in the
matter, inform the person required to report of the results of the
investigation and of any action the agency is taking with regard to the
child or family.

(3) The department shall make avallable to the State Department of
Social Services or to any county licensing agency which has contracted
with the state for the performance of licensing duties any Information
recelved subsequent to January 1, 1981, pursuant to this section
concerning any person who is an applicant for licensure or any adult
who resides or is employed in the home of an applicant for licensure or
who is an applicant for employment In & position having superviserial
or disciplinary power over a child or children, or who will provide
24-hour care for a child or children in a residential home or facility,
pursuant to Section 1522,1 or 1596.877 of the Health and Safety Code or
Section 222+707-224+304—226~-520F-227+10-ofthe Givilk-GCode 8713, 8802,
8911, or 9000 of the Family Code. If the department has information
which has been received subsequent to January 1, 1981, concerning such
a person, it shall also make avallable to the State Department of
Social Services or the county licensing agency any other information
maintained pursuant to subdivision (a).

(4) Persons or agencles, as specified in subdivision (b), if
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investigating a case of known or suspected child abuse, or the State
Department of Soclal Services or any county licensing agency pursuant
to paragraph (3), to whom disclosure of any information maintained
pursuant tco subdivision (a) 1s authorized, are responsible for
obtaining the original investigative report from the reporting agency,
and for drawing Independent conclusions regarding the quality of the
evidence disclosed, and its sufficiency for making decisions regarding
investigation, prosecution, or licensing.

Comment ., Subdivision (b}{3) of Section 11170 1is amended to
substitute references to the Family Code provisions that superseded the
Civll Code Sections formerly referred to in the section.

Penal Code § 12021 (amended). Firearms
SEG. . Section 12021 of the Penal Code is amended to read:

12021. (s} Any person who has been convicted of a felony under
the laws of the United States, of the State of California, or any other
state, government, or country, or of an offense enumerated in Section
12001.6, or who 1s addicted to the use of any narcotic drug, who owns
or has in his or her possession or under his or her custody or control
any firearm is guilty of a felony.

(b} Notwithstanding subdivision (a), any person who has been
convicted of a felony or of an offense enumerated in Section 12001.6,
when that conviction results from certification by the Juvenile court
for prosecution as an adult in an adult court under Section 707 of the
Welfare and Institutions Code, who owns or has In his or her possession
or under his or her custody or control any firearm 1s gullty of a
felony.

{c)(1) Except as provided 1in subdivision (a) or paragraph (2) of
this subdivision, any person who has been convicted of a misdemeanor
violation of Section 136.5, 140, 171b, 171le¢, 171d, 241, 243, 244.5,
245, 245.5, 246.3, 247, 417, 417.2, 626.9, subdivision (b) or (d) of
Section 12034, subdivision (a) of Section 12100, 12320, or 12590 and
who, within 10 years of the conviction, owns, or has in his eor her
possession or wunder his or her custody or control, any firearm is
guilty of a public offense, which shall be punishable by imprisonment
in the state prison or in a county jall not exceeding one year, by a

fine not exceeding one thousand dollars ($1,000), or by both that
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imprisonment and fine. The court, on forms prescribed by the
Department of Justice, shall notify the department of persons subject
to this subdivision. However, the prohibition in this paragraph may be
reduced, eliminated, or conditioned as provided in paragraph {2).

(2) Any person vwhose continued employment or 1livelihood 1is
dependent on the ability to legally possess a firearm, who is subject
to the prohibition imposed by this subdivision because of a conviction
prior to the effective date of the amendments which added this
paragraph to this sectlon, at any time until January 1, 1993, may
petition the court for relief from this prohibition. The court may
reduce or eliminate the prohibition, impose conditions on the
elimination or reduction of the prchibition, or otherwise grant relief
from the prohibition as the court deems appropriate. In making 1its
decision, the court may consider the petiticner's continued employment,
the Interest of justice, any relevant evidence, an the totality of the
circumstances. It 1is the intent of the Lepgislature that courts
exercise broad discretion in fashioning appropriate relief under this
paragraph in cases in which relief is warranted. However, nothing in
this paragraph shall be construed to require courts to grant relief to
any particular petitioner, It is the intent of the Legislature in
enacting this paragraph to permit persons who were convicted of an
offense specified in this subdivision prior to the effective date of
the amendments which added this paragraph to this section to seek
relief from the prohibition imposed by this subdivision.

{d} Any person who, as an express cenditlion of probation, is
prohibited or restricted from owning, possessing, controlling,
receiving, or purchasing a firearm and who owns, or has In his or her
possession or under his or her custody or control, any firearm but whe
is not subject to subdivision (a) or {c} is guilty of a public coffense,
which shall be punishable by imprisonment in the state prison or in a
county jail not exceeding one year, by a fine not exceeding one
thousand dollars ($1,000), or by both that imprisonment and fine. The
court, on forms provided by the Department of Justice, shall notify the
department of persons subject to this subdivision. The notice shall
include a copy of the order of probation and a copy of any minute order
or abstract reflecting the order and conditions of probation.

{e) Any person who (1) 1s alleged to have committed an offense
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listed in subdivision (b) of Section 707 of the Welfare and
Institutions Code, (2) is found to be a fit and proper subject to be
dealt with wunder the juvenile court law, and (3) is subsequently
adjudged a ward of the juvenile court within the meaning of Section 602
of the Welfare and Institutions Code because the person committed an
offense listed In subdivision (b) of Section 707 of the Welfare and
Institutions Code shall not own, or have in his or her possession or
under hils or her custody or control, any firearm until the age of 30
years. A wviolation of this subdivision shall be punishable by
imprisonment in the state prison or in a county Jjail not exceeding one
year, by a fine not exceeding one thousand dollars ($1,000), or by both
that imprisonment and fine. The juvenile court, on forms prescribed by
the Department of Justice, shall notify the department of persons
gubject to this subdivision. HNotwithstanding any other law, the forms
required to be submitted to the department pursuant to this subdivision
may be used to determine eligibility to acquire a firearm.

(f) Subdivision (a) shall not apply to a person who has been
convicted of a felony under the laws of the United States unless elther
of the following criteria is satisfied:

{1 Conviction of a like offense under California law can only
result in imposition of felony punishment.

{2) The defendant was sentenced to a federal correctional facility
for more than 30 days, or recelved a fine of more than one thousand
dollars ($1,000), or received both punishments.

{g) Every person who purchases or recelves, or attempts to
purchase or receive, a firearm knowlng that he or she is subject to a
restraining order issued pursuant to subdivisien—{a)-of Seetion-546—of
the--Gode—of--Givil-Preeedure;——or-paragraph-{2)>—of-subdivicien La}-ef
Seetien—H4F--of-the--Gode—of-Givil-Procedure; Division 10 {(commencing
with Section 5500) of the Family Code and predicated on paragraph—£{23y
{335—or~{6)-—-of-subdivision-{a)—of-Seetion 4359 -0f-the-Livil-—Cede
gubdivision (b)Y, (), or {(d) of Section 2035 of the Family Code, is
guilty of a public offense, which shall be punishable by Iimprisonment

in the state prison or in a county jail not exceeding one year, by a
fine not exceeding one thousand dollars ($1,000), or both that
imprisonment and fine. This subdivision does not apply unless the copy

of the restraining order personally served on the person against whom
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the restraining order is issued contains a notice in bold print stating
{1) that the person 1is prohibited from purchasing or receiving or
attempting to purchase or recelve a firearm and (2) specifying the
penalties for viclating this subdivision, or a court has provided
actual verbal notice of the firearm prohibition and penalty as provided
in esubdivisien——(f)—bf-Section-550--of—-the—Gode—ef-Ghvil —Precedure
Section 5515.5 of the Family Code, However, this subdivision does not
apply if the firearm is received as part of the disposition of
community property pursuant to Seetien-4806—of the-Givil-GCede Division

7 {commencing with Section 250Q0) of the Family Code.

Comment, Subdivision (g) of Section 12021 {as amended by 1991
Cal, Stat. ch. 955, § 3) is amended to substitute references to the
Family Code provisions that superseded the Civil Code provisions that
formerly were referred to in the subdivision,

The former reference in subdivision (g) of Section 12021 to the
Gode of Civil Procedure 1s replaced by a reference to Section 5515.5 of
the Family Code, which requires the court to give the respondent notice
that the respondent is prohibited from purchasing or receiving or
attempting to purchase or receive a firearm, including a notice of the
penalty for violation.

Penal Code § 12025.5 (technical amendment). Justifiable violations of
Section 12925
SEG. . Section 12025.5 of the Penal Code is amended to read:
12025.5. A violation of Section 12025 is justifiable when a

person who possesses a firearm reasonably believes that he or she is in
grave danger because of circumstances forming the basis of a current
restraining order issued by a court against another person or persons
who has or have been found to pose a threat to his or her life or
safety. This section may not apply when the circumstances involve a
reeiproeal mutual restraining order issued pursuant to Seetien—4359—of
the-Givil-Code Sections 2035 and 2036 of the Family Code, or Sections
5514 and 5550 of the Family Code, or Sections 7710 and 7711 of the

Family Code, absent a factual finding of a specific threat to the
person's life or safety. It is not the intent of the Legislature to
limit, restrict, or mnarrow the applicatien of current statutory or
judicial authority to apply this or other justifications to defendants
charged with violating Section 12025 or of committing other similar
offenses.

Upon trial for violating Section 12025, the trier of fact shall
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determine whether the defendant was acting out of a reasonable bellef
that he or she was in grave danger.

Comment. Section 12025.5 iz amended to substitute a reference to
the Famlly Code provisions that superseded the Civil Code provision
formerly referred to in the section and teo ineclude similar mutual
restralning orders issued under other domestic violence provisions.
The word "mutual"™ has been substituted for '"reciprocal™” in Section
12025.5 to conform to the terminology used in the Family Code
provisions referred to in Section 12025.5.

Penal Code 12028.5 (technical amendment), Custody of firearm or
other deadly weapon

SEC. . Section 12028.5 of the Penal Code is amended to read:

12028.5. (a) As used in this section, the following definitions
shall apply:

{1) "Abuse" means Iintentionally or recklessly causing or
attempting to cause bodily iInjury, or placing another person in
reasonable apprehension of imminent serious bodily injury to himself,
herself, or another.

(2) "Domestic violence" is abuse perpetrated against any of the
following:

(A} A spouse, former spouse, cohabitant, former cohabitant, any
other adult person related by consanguinity or affinity within the
second degree, or a person with whom the respondent has had a dating or
engagement relationship.

(B} A person who is the parent of a child and the presumption
applies that the male parent is the father of any child of the female
pursuant to the Uniform Parentage Act {Part—F-{commencing-with-Seetien
7000~ ef--Dlvivdon—4—-oFE—the-Givil-GCode} (Part 3 {(commencing with Section
7600) of Division 12 of the Family Code).

{3) "Deadly weapon" means any weapon, the possession or concealed
carrying of which is prohibited by Section 12020,

{(b) A sheriff, undersheriff, deputy sheriff, marshal, deputy

marshal, or police officer of a city, as defined in subdivision (a) of
Section 830.1, a member of the University of Californla Pelice
Department, as defined in subdivision (c) of Section 830.2, an officer
listed in Section 830.6 while acting in the course and scope of his or
her employment as a peace officer, a member of a California State

University Police Department, as defined in subdivision (d) of Section
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830.2, and a peace officer of the Department of Farks and Recreation,
as defined In subdivision (g) of Section 820.2, who is at the scene of
a domestic wviolence iIncident involving a threat to human life or a
physical assault, may take temporary custody of any firearm or other
deadly weapon in plain sight or discovered pursuant to a consensual
search as necesgsary for the protection of the peace officer or other
persons present. Upon taking custody of a firearm or other deadly
weapon, the officer shall give the owner or person who possessed the
firearm a receipt. The recelpt shall describe the firearm or other
deadly weapon and list any identification or serial number on the
firearm, The receipt shall indicate where the firearm or other deadly
weapon can be recovered and the date after which the owner or possessor
can recover the firearm or other deadly weapon. No firearm or other
deadly weapon shall be held less than 48 hours. BExcept as provided in
subdivision (e}, if a firearm or other deadly weapon is not retained as
use for evidence related to criminal charges brought as a result of the
domestic viglence ineident or is not retained because it was illegally
possessed, the firearm or other deadly weapon shall be made avallable
to the owner or person who was in lawful possession 48 hours after the
seizure or as scon thereafter as possible, but no later than 72 hours
after the seizure. In any civil action or proceeding for the return of
firearms or ammunition or other deadly weapon seized by any state or
local law enforcement agency and not returned within 72 hours following
the initial selzure, exXcept as provided in subdivision (e¢), the court
shall allow reasonable attorney's fees to the prevalling party.

{c) Any firearm or other deadly weapon which has been taken into
custody which has been stclen shall be restored to the lawful owner, as
soon as 1its use for evidence has been served, upon his or her
identification of the firearm or other deadly weapon and procf cof
ownership.

{(d) Any firearm or other deadly weapon taken into custody and held
by a police, university police, or sheriff's department or by a
marshal's office, or by a peace officer of the Department of Parks and
Recreation, as defined in subdivision (g) of Section 830.2, for longer
than 12 months and not recovered by the owner or person who has lawful
possession at the time it was taken into custody, shall be considered a

nuisance and sold or destroyed as provided in subdivision (c) of
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Section 12028. Firearms or other deadly weapons not recovered within
12 months due to an extended hearing process as provided in subdivision
(i}, are not subject to destruction until the court issues & decision,
and then only if the court deoes not order the return of the firearm or
other deadly weapon to the owner.

{e) In those cases where a law‘enforcement agency has reasonable
cause to believe that the return of a firearm or other deadly weapon
would be likely to result in endangering the victim or the person
reporting the assault or threat, the agency shall advise the owner of
the firearm or other deadly weapon, and within 10 days of the seizure,
initiate a petition in superior court to determine if the firearm or
other deadly weapon should be returned.

(f) The law enforcement agency shall inform the owner or person
who had lawful possession of the firearm or other deadly weapon, at
that person's last known address by registered mall, return recelpt
requested, that he or she has 30 days from the date of receipt of the
notice to respond to the court clerk to confirm his or her desire for a
hearing, and that the failure to respond shall result in a default
order forfeiting the confiscated firearm or other deadly weapon. For
the purposes of this subdivision, the person's last known address shall
be presumed to be the address provided to the law enforcement cofficer
by that person at the time of the domestic viclence incident, 1In the
event the person whose firearm or other deadly weapon was seized does
not reside at the last address provided to the agency, the agency shall
make a diligent, good falth effort to learn the vhereabouts of the
person and to comply with these notificatioen requirements.

{g) If the person requests & hearing, the court clerk shall set a
hearing no later than 30 days from receipt of that reguest. The court
clerk shall notify the person, the law enforcement agency invelved, and
the district attorney of the date, time, and place of the hearing.
Unless it is shown by clear and convincing evidence that the return of
the firearm or other deadly weapon would result in endangering the
vietim or the person reporting the assault or threat, the court shall
order the return of the firearm or other deadly weapon and shall award
reasonable attorney's fees to the prevalling party.

{(h) If the person does not request a hearing or does not otherwise

respond within 30 days of the receipt of the mnotice, the Ilaw
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enforcement agency may file a petition for an order of default and may
dispose of the firearm or other deadly weapon as provided in Section
12028.

(i) If, at the hearing, the court does not order the return of the
firearm or other deadly weapon to the owner or person who had lawful
possession, that person may petition the court for a second hearing
within 12 months from the date of the initial hearing. If the owner or
person who had lawful possession does not petition the court within
this l1l2-month period for a second hearing or 1s unsuccessful at the
second hearing in gaining return of the firearm or other deadly weapon,
the firearm or other deadly weapon may be disposed of as provided in
Section 12028.

{]) The law enforcement agency, or the individual law enforcement
officer, shall not be liable for any act In the good faith exercise of
this section,

Comment, Subdivision (a)}(2){(B) of Section 12028.5 {as amended by
1991 Cal. Stat., ch., 866, § 6) 1s amended to revise the reference to the
Uniform Parentage Act.

Penal Ceode § 12031 (technical amendment). Carrying loaded firearms:
misdemeanor; punishment; exceptions
SEC. . Section 12031 of the Penal Code is amended to read:
12031. (a) (1) Except as provided in subdivision (b}, (c¢) or {(d),

every person who carries a loaded firearm on his ¢r her person or in a

vehicle while in any public place or on any public street in an
incorporated city or in any public place or on any public street in a
prohiblted area of unincorporated territery is gullty of a misdemeanor.

{2) Notwithstanding subdivisions 2 and 3 of Section 836, a peace
pfficer may make an arrest without a warrant:

(A} When the person arrested has violated this seection, although
not in the officer's presence.

{(B) Whenever the officer has reasonable cause to believe that the
person to be arrested has violated this section, whether or not this
gection has, in fact, been violated.

(3) (A) Every person convicted under this section who has
previously been convicted of an offense enumerated in Section 12001.6,
or of any crime made punishable under this chapter, shall serve a term

of at least three months in a county jail, or, if granted probation, or
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if the executlion or imposition of sentence 1s suspended, it shall be a
condition thereof that he or she be imprisoned for a period of at least
three months,

{B) The court shall apply the three-month minimum sentence except
in unusual cases where the interests of justice would best be served by
granting probation or suspending the imposition or execution of
sentence without the minimum imprisonment regquired in this subdivision
or by granting probation or suspending the imposition or execution of
sentence with conditions other than those set forth in this
subdivision, in which case, the court shall specify on the record and
shall enter on the minutes the circumstances Iindicating that the
interests of justice would best be served by such a dispositicn.

(b} Subdivision (a) shall not apply to any of the following:

(1} Peace officers listed in Section 830.1 or 830.2, whether
active or honorably retired, other duly appointed peace officers,
honorably retired peace officers listed in subdivision (c} of Section
830.5, full-time pald peace officers of other states and the federal
government who are carrying out official duties while in California, or
any person summoned by any of those officers to assist in making
arrests or preserving the peace while the person is actually engaged in
assisting that officer, Any peace officer described in this paragraph
who has been honorably retired shall be issued an didentification
certificate by the agency from which the officer has retired. The
igsuing agency may charge a fee mnecessary to cover any reascnable
expenses incurred by the agency in issuing certiflecates pursuant to
this paragraph and paragraph (3).

Any officer retired after January 1, 1981, shall have an
endorsement on the identification certificate stating that the issuing
agency approves the officer's carrying of a loaded firearm.

No endorsement or renewal endorsement issued pursuant to paragraph
(2) shall be effective wunless it is in the format set forth in
subparagraph (D) of paragraph (1) of subdivision (a) of Section 12027,
except that any peace officer listed in subdivision (f) of Section
2830.2 or in subdivision (c) of Section 830.5, who is retired between
January 2, 1981, and on or before December 31, 1988, and who is
authorized to carry a loaded firearm pursuant to thls section, shall

not be required to have an endorsement in the format set forth in
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subparagraph (D) of paragraph (1) of subdivision (a) of Seéction 12027
untll the time of the issuance, on or after January 1, 1989, of a
renevwal endorsement pursuant to paragraph (2).

{2) A retired peace officer who retired after January 1, 1981,
shall petition the issuing agency for renewal of his or her privilege
to carry a loaded firearm every flve years, An honorably retired peace
officer, described in paragraph (1), retired prior to January 1, 1981,
shall not be required to obtain an endorsement from the issuing agency
to carry a flrearm. The agency from which a peace officer 1s honorably
retired may, upon inltial retirement of the peace officer, or at any
time subsequent thereto, deny or revoke, for good cause, the retired
officer's privilege to carry a firearm.

{3} An honorably retired peace officer listed In subdivision (c)
of BSectlon 830.5 authorized to carry loaded firearms by this
subdivision shall meet the tralning requirements of Section 832 and
shall qualify with the firearm at 1least annually. The individual
retired peace officer shall he responsible for maintaining his or her
eligihility to carry a loaded firearm, The Department of Justice shall
provide subsequent arrest notification pursuant to Section 11105.2
regarding honorably retired peace officers listed in subdivision (c) of
Section 830.5 to the agency from which the officer has retired.

{4) Members of the military forces of this state or of the United
States engaged In the performance of their duties,

{5) Persons who are using target ranges for the purpese of
practice shooting with a firearm or who are members of shooting clubs
while hunting on the premises of those clubs,

{(6) The carrying of pistols, revelvers, or other firearms capable
of being concealed upon the person by persons whe are authorized to
carry those weapons pursuant to Article 3 {commencing with Section
12050) of Chapter 1 of Title 2 of Part 4.

{7) Armored vehicle guards, as defined In Section 7521 of the
Business and Professions Code, (A) 1f hired prior to January 1, 1977;
or (B) if hired on or after that date, if they have received a firearms
qualification card from the Department of Consumer Affairs, in each
case while acting within the course and scope of their employment.

{8) Upon approval of the sheriff of the county In which they

reside, honorably retired federal officers or agents of federal law
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enforcement agencies including, but not limited to, the Federal Bureau
of Investigation, the Secret Service, the United States Customs
Service, the Federal Bureau of Alecochol, Tobacco, and Firearms, the
Federal Bureau of Narcotics, the Drug Enforcement Administration, the
United States Border Patrol, and officers or agents of the Internal
Revenue Service who were authorized to carry weapons while on duty, who
were assigned to duty within the state for a period of not less than
one year, or who retired from active service in the state.

Retired federal officers or agents shall provide the sheriff with
certification from the agency from which they retired certifying their
service in the state, the nature of thelr retirement, and indicating
the sagency's concurrence that the retired federal officer or agent
should be accorded the privilege of carrylng a loaded firearm.

Upon approval, the sheriff shall i1ssue a permit to the retired
federal officer or agent Iindicating that he or she may carry a loaded
firearm in accordance with this paragraph. The permit shall be valid
for a period not exceeding five years, shall be carried by the retiree
while carrying a loaded firearm, and may be revoked for good cause,

The sheriff of the county in which the retired federal officer or
agent resides may require recertification pricr te a permit renewal,
and may suspend the privilege for cause. The sheriff may charge a fee
necessary to cover any reasonahle expenses incurred by the county.

{¢) BSubdivision (a) shall not apply to any of the following who
have completed a regular course In firearms training approved by the
Commission on Peace Officer Standards and Training:

(1) Patrol special police officers appointed by the police
commission of any city, county, or city and county under the express
terms of its charter who also, under the express terms of the charter,
(A) are subject to suspension or dismissal after a hearing on charges
duly filed with the commission after a fair and Iimpartisl trial, (B)
are not less than 18 vyears of age nor more than 40 years of age, (C)
possess physical gqualifications prescribed by the commission, and (D)
are designated by the police commission as the owners of a certain beat
or territory as may be fixed from time to time by the police commission.

{2) The carrying of weapons by animal control officers or
zookeepers, regularly compensated as such by a governmental apency when

acting in the course and scope of their employment and when designated
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by a local ordinance or, 1f the governmental agency is not authorized
to act by ordinance, by a resolution, either individually or by class,
to carry the weapons, or by persons who are authorized to carry the
weapons pursuant to Section 607f of the Civil Code, while actually
engaged in the performance of their duties pursuant to that section.

(3) Harhor police officers designated pursuant to Section 663.5 of
the Harbhors and Navigation Code.

{d) S8ubdivision (a) shall not apply to any of the following who
have been 1Issued a certificate pursuant to Section 12033, The
certificate shall not be required of any person who is a peace officer,
who has completed all training required by law for the exercise of his
or her power as a peace officer, and who is employed while not on duty
as 8 peace officer.

{1) Guards or messengers of common carriers, banks, and other
financlal institutions while actually emplovyed In and about the
shipment, transportatiom, or delivery of any money, treasure, bullion,
bonda, or other thing of value within this state.

{2) Guards of «contract carriers operating armored vwvehicles
pursuant to California Highway Patrol and Public Utilities Commission
authority (A} if hired prior to January 1, 1977; or (B) if hired on or
after January 1, 1977, if they have completed & course in the carrying
and use of firearms which meets the standards prescribed by the
Department of Consumer Affairs,

{3} Private investigators and private patrol operators who are
licensed pursuant to Chapter 11.5 (commencing with Section 7512) of,
and alarm company operators who are licensed pursuant to Chapter 11.6
(commencing with Section 7590) of, Division 3 of the Business and
Professions Code, while acting within the course and scope of thelr
employment.

{4) Unlformed security guards or night watch persons employed by
any public agency, while acting within the scope and in the course of
their employment,

{5) Uniformed security guards, regularly employed and compensated
in that capaclty by persons engaged In any lawful business, and
uyniformed alarm agents employed by an alarm cowmpany operater, while
actually engaged in protecting and preserving the property of their

employers or on duty or en route to or from their residences or their
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places of employment and security guards and alarm agents en route to
or from their residences or employer-required range training. Nothing
in this paragraph shall be construed to prohibit cities and counties
from enacting ordinances requiring alarm agents to register their names.

{6) Uniformed employees of private patrol operators and private
investigators licensed pursuant te Chapter 11.5 {(commencing with
Section 7512) of Division 3 of the Business and Professions Code while
acting within the course and scope of their employment,

(e) In order to determine whether or noet a firearm is locaded for
the purpose of enforcing this section, peace officers are authorized to
examine any firearm carried by anyone on his or her person or in a
vehicle while in any public place or on any public street in an
incorporated city or prohibited area of an unincoerporated territory.
Refusal to allow a peace officer to inspect a firearm pursuant to this
section constitutes probable cause for arrest for violation of this
section,

(f) As used in this section, '"prohibited area" means any place
where it is unlawful to discharge a weapon.

(g) A firearm shall be deemed to be loaded for the purposes of
this section when there is an unexpended cartridge or shell, consisting
of a case which holds a charge of powder and a bullet or shot, In, or
attached in any manner to, the firearm, including, but not limited to,
in the firing chamber, magazine, or c¢lip thereof attached to the
firearm; except that a muzzle-lcader firearm shall be deemed to be
loaded when it 1s capped or primed and has a powder charge and ball or
shot in the barrel or cylinder,

(h) Hothing in this section shall prevent any person engaged in
any lawful business, including a mnonprofit organization, or any
officer, employee, or agent authorized by that person for lawful
purposes connected with that business, from having a loaded firearm
within the person's place of business, or any person in lawful
possession of private property from having a loaded firearm on that
property.

(i) Nothing In this section shall prevent any person from carrying
a loaded firearm in an area within an incorporated city while engaged
in hunting, provided that the hunting at that place and time is not
prohihited by the city council.

-131-~



(J) (1) Nothing in this section is intended to preclude the
carrying of any loaded firearm, under circumstances where it would
otherwise be Jlawful, by a person whoe reasonably believes that the
person or property of himself or herself or of another is in immedisate,
grave danger and that the carrying of the weapon is necessary for the
preservation of that person or property. 4As used In this subdivision,
"immediate" means the brief interval before and after the local law
enforcement agency, when reasonably possible, has been notified of the
danger and before the arrival of its assistance.

{2) A violation of thls section is Jjustifiable when a person who
possesses a firearm reascnably believes that he or she is in grave
danger because of circumstances forming the basis of a current
restralning order issued by a court against ancther person or persons
who has or have been found to pose a threat to his or her life or
safety. This paragraph may not apply when the circumstances involve a
reeipreeal mutual restraining order 1ssued pursuant to Seetiern—4359——af
the—Givil-Gode Sections 203% and 2036 of the Family Code, or Sections
5514 and 5550 of the Famlly Code, or Sections 7710 and 7711 of the
Family Code absent a factual finding of a specific threat to the
person’s life or safety. It is not the intent of the Legislature to

limit, restrict, or narrow the application of current statutory or
judicial authority to apply thils or other justifications to defendants
charged with wviolating Section 12025 or of committing other similar
offenses,

Upon trial for wviolating this =section, the trier of fact shall
determine whether the defendant was acting out of a reasonable bellef
that he or she was in grave danger.

{X) Nothing in this section is intended to preclude the carrying
of a loaded firearm by any person while engaged in the act of making or
attempting to make a lawful arrest.

(1) Nothing this section shall prevent any perscn from having a
loaded weapon, if 1t is otherwise 1lawful, at his or her place of
residence, including any temporary residence or campsite,

Comment, Paragraph (2) of subdivision (j) of Section 12031, as
amended by 1991 Cal. Stat, ch. 1022, § 1.1, is amended to substitute a
reference to the Family Code provisions that superseded the Civil Code
provision formerly referred to in the section and to include similar
mutual restraining orders issued wunder other domestic violence
provisions., The word "mutual" has been substituted for "reciprocal” in
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Section 12031 to conform to’the terminology used in the Family Code
provisions referred to in Section 12031,

Penal Code § 12076 (technical amendment)}, Register of firearm gales
SEC. . Section 12076 of the Penal Code is amended to read:

12076. (a) The purchaser or transferee of any firearm shall be
regquired to present clear evidence of his or her identity and age, as
defined in Section 12071, to the dealer, and the dealer shall require
him or her to sign his or her current legal name and affix his or her
residence address and date of birth to the reglster in quadruplicate.
The salesperson shall affix his or her signature to the register in
quadruplicate as a witness to the slgnature and identification of the
purchaser or transferee. Any person furnishing a fictitious name or
address or knowingly furnishing any incorrect information or knowingly
omitting any information required to be provided for the register and
any person vieclating any provision of this section iz guilty of a
misdemeanor.

(b) Two coples of the original sheet of the register, on the date
of sale or transfer, shall be placed in the mail, postage prepaid, and
properly addressed to the Department of Justice in Sacramento. The
third copy of the original shall be mailed, postage prepald, to the
chief of police, or other head of the police department, of the city or
county wherein the sale or transfer is made, Where the sale or
transfer is made in a district where there i1s no municipal police
department, the third copy of the original sheet shall be mailed to the
sheriff of the county wherein the sale or transfer is made.

The third copy for firearms, other than plstols, revolvers, or
other firearms capable of belng concealed upon the person shall be
destroved within five days of receipt and neo information shall be
compiled therefrom.

{c) The department shall examine its records, as well as those
records that it is authorized to request from the State Department of
Mental Health pursuant to Section 8104 of the Welfare and Institutions
Code, in order to determine if the purchaser or transferee ls a person
described in Section 12021 or 12021.1 of this code or Section 8100 or
8103 of the Welfare and Institutions Code.

If the department determines that the purchaser or transferee is a
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person described In Section 12021 or 12021.1 of this code or Section
B1l00 or 8103 of the Welfare and Institutions Code, it shall immediately
notlfy the dealer and the chief of the police department of the city or
county in which the sale or transfer was made, or 1f the sale or
transfer was made in a district in which there is no municipal police
department, the sheriff of the county in which the sale or transfer was
made, of that fact.

If the department determines that the copies of the register
submitted to it pursuant to subdivision (b) contain any blank spaces or
inaccurate, illegible, or incomplete information, preventing
identification of the purchaser or transferee or the pistol, revolver,
or other firearm to be purchased or transferred, or 1If any fee required
pursuant to subdivision {d} is not submitted by the dealer in
conjunction with submission of coples of the register, the department
may notify the dealer of that fact. Upon notification bWy the
department, the dealer shall submit corrected copies of the register to
the department, or shall submit any fee required pursuant to
subdivigion (d), or both, as appropriate and, if notification by the
department is received by the dealer at any time prior to delivery of
the firearm to be purchased or transferred, the dealer shall withhold
delivery until the conclusion of the waiting pericd described 1In
Sections 12071 and 12072,

{dy The Department of Justice may charge the dealer a fee
sufficient to reimburse all of the following:

(1)(AY The department for the cost of furnishing this
information. All money received by the department pursuant to this
gection shall be deposited in the Dealers' Record of Sale Special
Account of the General Fund, which is hereby created, to be avallable,
upon appropriation by the Legislature, for expenditure by the
department to offset the costs incurred pursuant to this section and
Section 12289.

{B) The department for the cost of meeting its obligations under
paragraph (2) of subdivision (b) eof Section 8100 of the Welfare and
Institutions Code.

(2) Local mental health facilities for state-mandated local costs
resulting from the reporting requirements imposed by the amendments to
Section 8103 of the Welfare and Institutions Code, made by the act
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which also added this paragraph.

(3) The State Department of Mental Health for the costs resulting
from the reguirements Iimposed by the amendments to Section 8104 of the
Welfare and Institutions Code made by the act which alsco added this
paragraph.

{4) Local mental hospitals, sanitariums, and institutions for
state-mandated local costs resulting from the reporting requirements
imposed by Section 8105 of the Welfare and Institutions Code.

{5) Local law enforcement agencies for state-mandated local costs
resulting from the notification requirements set forth in subdivision
£b)—of-Seetion B3 —-of-the-Lode—of--Givil--Procedure (a) of Section 5304
of the Family Code created by the act which alsc added thils paragraph.

(6) Local law enforcement agencies for state-mandated local costs
resulting from the notification regquirements set forth in subdivision
{c} of Section 8105 of the Welfare and Institutions Code.

The fee established pursuant to this subdivision shall not exceed
the sum of the actual processing costs of the department, the estimated
reasonable costs of the local mental health facilitles for complying
with the reporting requirements 1mposed by the act which added
paragraph (2) to this subdivision, the costs of the State Department of
Mental Health for complylng with the requirements imposed by the act
which added paragraph (3) tce this subdivision, the estimated reasonable
costs of local mental hospitals, sanitariums, and institutions for
complying with the reporting requirements imposed by the act which
added paragraph (4) to this subdivision, the estimated reasonable costs
of local law enforcement agencles for complying with the notification
requirements set forth in subdivisieon-(b}-of-Seetion-550--of-the-Code-of
Giwvil--Procedure subdivision (a) of Section 5804 of the Family Code
created by the act which added paragraph (5) to this subdivision, and

the estimated reasonable costs of local law enforcement agencies for
complying with the notification reguirements set forth in subdivision
{c) of Section 8105 of the Welfare and Institutions Code created by the
act which added paragraph (6) to this subdivision.

(e} Whenever the Department of Justice acts pursuant to this
section as it pertains to firearms other than pistols, revolvers, or
other firearms capable of being concealed upon the person, its acts or

omissions shall be deemed to be discretionary within the meaning of the
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California Tort Clalms Act pursuant to Division 3.6 (commencing with
Section 810) of Title 1 of the Government Code.

Comment. Section 12076 (as amended by 1991 Cal. Stat. ch. 954, §
1.7) is amended to substitute references to the Family Code provision
that superseded the Code of Civil Procedure provision formerly referred
to in the section.

Probate Code

Prob, Code & 104 {technical amendment), Community property held in

revocable trusts

SEC. . Section 104 of the Probate Code is amended to read:

104, Notwithstanding Section 100, community property held in a
revocable trust described in Section 5316+150-ef-theGivil-GCede 761 of
the Family Code 1s governed by the provisions, if any, In the trust for
disgposition in the event of death.

Comment. Section 104 is amended to substitute a reference to the
Family Code section that superseded the Civil Code section formerly
referred to in Section 104.

Prob, Code § 143 (technical asmendment). Enforceability
SEC. . Section 143 of the Probate Code is amended to read:

143, (a) Subject to Section 142, a waiver is enforceable under
this section unless the surviving spouse proves either of the following:

{1) A fair and reasonable disclosure of the property or financial
obligations of the decedent was not provided to the surviving spouse
prior to the signing of the waiver unlesg the surviving spouse waived
such a falr and reasonable disclosure after advice by independent legal
counsel,

(2) The surviving spouse was not represented by independent 1legal
counsel at the time of signing of the waiver,

{b) Subdivision (b) of Section 5183-ef--the -Givil -Cede 721 of the
Family Code does not apply if the walver is enforceable under this
section.

Comment. Subdivision (b} of Section 143 is amended to substitute
a reference to the Family Code section that superseded the Civil Code
section formerly referred to in Section 143,

Prob, Code 8§ 144 (technicszl amendment). Enforceability wunder certain
circumstances
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SEC. . 8ection 144 of the Probate Code is amended to read:

144, {a) Except as provided in subdivision (b), subject to
Section 142, a waliver is enforceable under this section if the court
determines either of the following:

(1) The waiver at the time of signing made a fair and reasonable
disposition of the rights of the surviving spouse.

(2) The surviving spouse had, or reasonably should have had, an
adequate knowledge of the property and financial obligations of the
decedent and the decedent did not viclate the duty 1mposed by
subdivision (b) of Section 5363--eof -the-Givil--Gode 721 of the Pamily
Code,

{b) If, after considering all relevant facts and circumstances,
the court finds that enforcement of the walver pursuant to subdivision
{a) would be unconscionable under the circumstances existing at the
time enforcement is sought, the court may refuse to enforce the waiver,
enforce the remainder of the waiver without the unconscionable
provisions, or limit the application of the unconscionable provisions
to avoid an unconscionable result.

(c) Except as provided in paragraph (2) of subdivision (a),
subdivision (b) of Section 5103-eof —the-Givil-Gode 721 of the Family
Code does not apply i1f the waiver is enforceable under this sectlon.

Comment. Section 144 is amended to substitute references to the
Family Code section that superseded the Civil Code section formerly
referred to in Section 144,

Prob. Code, § 146 (technical amendment). Agreement; requirements
SEC. . Section 146 of the Probate Code is amended to read:

146. {(a) As used in this section, "agreement" means a written
agreement signed by each spouse or prospective spouse altering,
amending, or revoking a waliver under thils chapter.

(b} Except as provided in subdivisions (e¢) and (d) of Section 147,
unless the walver specifically otherwisze provides, a waiver under this
chapter may not be altered, amended, or revoked except by a subsequent
written agreement signed by each spouse or prospective spouse.

{c) Subject to subdivision {(d), the agreement 1is enforceable only
if it satisfies the requirements of subdivision (b} and is enforceable
under either subdivision (e) or subdivision (f).

(d) Enforcement of the agreement against a party to the agreement
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is subject to the same defenses 'as enforcement of any other contract,
except that:

(1} Lack of consideration is not a defense to enforcement of the
agreement,

{2} A minor intending to marry may enter into the agreement as if
married, but the agreement becomes effective only upon the marriage.

{e) Subject to subdivision (d), an agreement is enforceable under
this subdivision wunless the party to the agreement against whom
enforcement is sought proves either of the following:

(1) 4 fair and reasonable disclosure of the property or financial
obligations of the other spouse was not provided to the spouse against
whom enforcement is sought prior to the signing of the agreement unless
the spouse against whom enforcement is sought walved such a fair and
reasonable disclosure after advice by independent legal counsel.

(2} The spouse against whom enforcement 18 =sought was not
represented by independent legal counsel at the time of signing of the
agreement,

(f) Subject to =subdivisions (d) and (g), an agreement 1s
enforceable under this subdivision if the court determines that the
agreement at the time of signing made a fair and reasonable disposition
of the rights of the spouses.

{g) If, after consldering all relevant facts and circumstances,
the court finds that enforcement o¢of the agreement pursuant to
subdivigion (f) would be unconscionable under the clrcumstances
existing at the time enforcement is sought, the court may refuse to
enferce the agreement, enforce the remainder of the agreement without
the +unconscionable provisions, or limit the application of the
unconscionable provisions to aveid an unconscionable result,

(h) Subdivision (b) of Section 5153-ef-the Giwil Gede 721 of the
Family Code does not apply if the agreement 1s enforceable under this
section,

Comment. Section 146 is amended to substitute a reference to the
Family Code sectlon that superseded the Civil Code sectlon formerly
referred to in Section l146.

Prob. Code § 1514 (technical amendment). Appecintment of guardian

SEC. . Sectlon 1514 of the Probate Code is amended to read:
1514, {a) Upon hearing of the petition, if it appears necessary
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or convenient, the court may appoint a guardian of the person or estate
of the proposed ward or both.

{(b) In appointing a guardian of the person, the court is governed
by the provisions of Seetien-4686--ef-—-the-Givil-—Lede Chapters 1
(commencing with Section 3020) and 2 (commencing with Section 3040) of

Part 2 of Division & of the Family Code, relating to custody of a minor.
{c¢) The court shall appoint a guardian nominated under Section

1500 insofar as the nomination relates to the guardianship of the
estate unless the court determines that the nominee Is unsuitable.

{d} The court shall appoint the person nominated under Section
1501 as guardian of the property covered by the nomination unless the
court determines that the nominee is unsuitable. If the person so
appointed is appeinted only as guardian of the property covered by the
nomination, the letters of guardianship shall so indicate.

(e} Subject to subdivisions {c) and (d), in appointing a guardian
of the estate:

{1) The court 1s to be guided by what appears to be in the best
interest of the proposed ward, taking iInto account the proposed
guardian's ability to manage and to preserve the estate as well as the
proposed guardian'zs concern for and interest In the welfare of the
proposed ward.

{2) If the proposed ward 1s of sufficient age to form an
intelligent preference as to the person to be appointed as guardian,
the court shall give consideration to that preference In determining
the person to be so appointed.

Comment. Subdivision (b) of Section 1514 1s amended to substitute
a reference to the Family Code provisions that superseded the Civil
Code provisions formerly referred teo in the section.

Prob, Code § 1901 (technical amendment). Order respecting capacity
SEC. . Section 1901 of the Probate Code is amended to read:

1901, {a) The court may by order determine whether the
conservatee has the capacity to enter into a valid marriage, as
provided in Part-5--(eommencing-with-Sectlen—40003—ef-Divieion—4-of-the
Eivil-Lede Part 1 (commencing with Section 300) of Division 3 of the
Family Code, at the time the order is made.

{b) A petition for an order under this section may be filed by the

conservator of the person or estate or both, the conservatee, any
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relative or friend of the conservatee, or any interested person.

(c) Kotice of the hearing on the petition shall be given for the
period and In the manmer provided in Chapter 3 {(commencing with Section
1460) of Part 1,

Comment, Subdivision {(a) of Section 1901 is amended to substitute
a reference to the relevant provisions of the Family Code that
superseded the Civil Code provisions formerly referred to in the
subdivision,.

Prob., Cede § 3002 {(technical amendment). Community property
SEG. . Section 3002 of the Probate Code 1s amended to read:

3002, "Community property" means community real property and
commmity personal property, including, but not limited to, a community
property business that is or was under the primary management and
control of one of the spouses, but does not include community property
in a revocable trust described Iin Section 53310+150--ef--the-GCivil-Gode
761 of the Family Code.

Comment. Section 3002 is amended to substitute a reference to the
Family Code section that superseded the Civil Code section formerly
referred to in Section 3002.

Prob, GCode § 3057 ({technical amendment)., Protection of rights of

spouse lacking legal capacity
SEC. . Section 3057 of the Probate Code 1Is amended to read:

3057. (a) Where a spouse lacks legal capacity and does not have a
conservator, any Iinterested person who has knowledge or reason to
believe that the rights of such spouse in the community property are
being prejudiced may bring an action on behalf of such spouse to
enforce the duty ef-geed-faith--in Ilmposed by Sections 721 and 1110 of

the Family Code with respect to the management and control of the
community property and to obtain such relief as may be appropriate.

(b} If one spouse has a conservator and the other spouse is
managing or controlling community property, the conservator has the
duty to keep reasonably informed concerning the management and controel,
including the disposition, of the community property. If the
conservator has knowledge or reason to believe that the rights of the
conservatee 1In the community property are being prejudiced, the

conservator may bring an action on behalf of the conservatee to enforce
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the duty ef-geod-Ffalth-dn imposed by Sections 721 and 1110 of the

Family GCode with respect to the management and control of the community

property and to obtain such relief as may be appropriate,

Comment. Section 3057 is amended to substitute a reference to the
relevant Family Code provisions in place of the former reference to
the "duty of good faith." The relevant provisions of the Civil Code,
now compiled in the Family Code, were amended in 1991 to replace the
"duty of good faith" with "the general rules governing fidueciary
relationships which control the actions of persons having relationships
of personal confldence as specifled in Section 721" of the Family
Code. See Section 1110 of the Family Code.

Prob. Code & 3071 {technical amendment). Satisfaction of joinder or

consent requirement where spouse lacks legal capacity
SEC. . Section 3071 of the Probate Code is amended to read:

3071. (a) In case of a transaction for which the Joinder or
consent of both spouses 1s reguired by Seetien—5125-—-or-S127--0f£—-the
Givil-—Lode Chapter 2 (commencing with Section 11 or Chapter
{(commencing with Section 1200) of Part 4 of Division 4 of the Family

Code or by any other statute, if one or both spouses lacks 1legal

capacity for the transaction, the reguirement of joinder or consent
shall be satisfied as provided in this section.

{b) Where one spouse has legal capacity for the transaction and
the other spouse has a conservator, the requirement of joinder or
consent is satisfled if both of the following are obtalned:

(1) The joinder or consent of the spouse having legal capacity.

(2) The jolnder or consent of the conservator of the other spouse
given in compliance with Section 3072.

{c) Where both spouses have conservators, the Jjoinder or consent
requirement is satisfied by the Joinder or consent of each such
conservator given in complliance with Section 3072.

(d) In any case, the requirement of Jjoinder or consent 1is
satisfied if the transaction 1s authorized by an order of court
obtained in & proceeding pursuant to Chapter 3 (commencing with Section
3100).

Comment. Subdivision {(a) of Section 3071 is amended to substitute
a reference to the provisions of the Family Code that superseded the
Civil Code provisions formerly referred to in the subdivision.

Prob, Code § 3072 {technical amendment}, _Joinder or consent by
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conservator

SEC. . Section 3072 of the Probate Code is amended to read:

3072. (a) Except as provided in subdivision (b), a conservator
may Jjoin in our consent to a transaction under Section 3071 only after
authorlzation by either of the fellowing:

{1) An order of the court obtained in the conservatorship
proceeding upon a petition filed pursuant to Section 2403 or under
Article 7 (commencing with Section 2540) or 10 {commencing with Section
2580) of Chapter 6 of Part 4.

(2) An order of the court made In a proceeding pursuant to Chapter
3 {(commencing with Section 3100).

(b} A conservator may consent without court authorization to a
sale, conveyance, or encumbrance of community personal property
requiring consent under subdivisien-{-o)>-of-SectionHlah-of—the -Civil
Gode Section 1152 of the Family Code if the conservator could sell or

transfer such property under Section 2545 without court authorization
if the property were a part of the conservatorship estate,

Comment. Subdivision (b) of Section 32072 is amended to substitute
a reference to the provision of the Family Code that superseded the
Civil Code provision formerly referred to in the subdivision.

Prob, GCode § 3073 {technical amendment). Manner of joinder or consent
SEC. . Section 3073 of the Probate Code is amended to read:

3073, (a) The joinder or consent under Section 3071 of a spouse
having legal capacity shall be in such manner as complies with Seetiern
5125-er- 5327 £ -the-Givil-Gode Chapter 2 (commencing with Section 1150)
or Chapter 3 {commencing with Section 1200} of Part 4 of Division 4 of

the Famlly Code or other statute that applies to the transaction.

(b) The joinder or consent under Section 3071 of a conservator
shall be in the same manner as a spouse would join in or consent to the
transaction under the statute that applies to the transaction except
that the joinder or consent shall be executed by the conservator and
shall refer to the court order, if one is required, authorizing the
conservator to join in or consent to the transaction,

Comment, Subdivision (a) of Section 3073 is amended toc substitute
a reference to the provisions of the Family Code that superseded the
Civil Code provisions formerly referred to in the subdivision.
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Brob. Code technical amendment Application of income and

principal for support and maintenance; circumstances: periodic

a te; Jjurisdiction to modify or vacate; order

SEC. . Section 3088 of the Probate Code 1s amended to read as
follows:

3088. (a) The court may order the spouse who has the management
or control of community property to apply the income or principal, or
both, of the community property to the support and maintenance of the
conservatee (including care, treatment, and support of a conservatee
whe 1s a patlent in a state hospital under the jurisdiction of the
State Department of Mental Health or the State Department of
Developmental Services) as ordered by the court,

(b} In determining the amount ordered for support and maintenance,
the court shall consider the following clircumstances of the spouses:

{1} The earning capacity and needs of each spouse.

{2) The obligations and assets, including the separate property,
of each spouse.

{3} The duration of the marriage.

(4} The age and health of the spouses.

(5) The standard of living of the spouses.

(6) Any other relevant factors which it considers Just and
equitable.

(¢) At the regquest of any interested person, the court shall make
appropriate findings with respect to the circumstances.

{(d) The court may order the spouse who has the management or
control of community property to make a specified monthly or other
periodic payment to the conservator of the person of the conservatee or
to such other person as is designated in the order. The court may
order the spouse regquired to make the periodic payments to gilve
reasonable security therefor.

{(e) The court may order the spouse required to make the periocdic
payments to assign, to the person designated in the order to receive
the payments, that portion of the earnings of the spouse due or to be
due in the future as will he sufficient to pay the amount ordered by
the court for the support and maintenance of the conservatee. Such
order operates as an assignment and is binding upon any existing or

future employer upon whom a copy of the order is served. The order
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shall be in the form for an erder—assipning -saleary-or--Wwages earnings
assignment order for support prescribed by the Judieial Council for use
in family law proceedings., The employer may deduct the sum of one
dollar ($1) for each payment made pursuant to the order, Any such
assignment made pursuant to court order shall have priority as against
any execution or other assignment unless otherwise ordered by the court
or unless the other assignment is made pursuant to Seesien-4701-of +the
Eivil--Cede Chapter commencing with Section 5200) of Part

Division 9 of the Family Code. No employer shall use any assignment

authorized by this subdivision as grounds for the dismissal of such
employee. As used in this subdivision, "employer" includes the United
States government and any public entity as defined in Section 811.2 of
the Government Code. The provisions of this subdivision apply to the
money and benefits described in Sections 704,110 and 704.113 of the
Code of Civil Procedure to the extent that such moneys and benefits are
subject to & wage assignment for support under Chapter 4 {commencing
with Section 703.010) of Division 2 of Title 9 of Part 2 of the Code of
Civil Procedure.

{f) The court retains Jurisdiction to modify or to vacate an order
made under this section where justice regquires, except as to any amount
that may have accrued prior to the date of the filing of the petition
to modify or revoke the order. At the request of any Iinterested
person, the order of modification or revocation shall include findings
of fact and may be made retroactive to the date of the filing of the
petition to revoke or modify, or to any date subsequent thereto. At
least 15 days before the hearing on the petition to modify or vacate
the order, the petitioner shall mail a notice of the time and place of
the hearing on the petition, accompanied by a copy of the petition, to
the spouse who has the management or control of the community
property. Notice shall be given for the periecd and in the manner
provided in Chapter 3 {commencing with Section 1460) of Part 1 to any
other persons entitled to notice of the hearing under that chapter.

(g) In a proceeding under-Title -3 -{esmmeneing-with--Seetlon-—4560)
of—-Papt-S5—-of-Piviston-4-—ef-the-Givil-Gode for dissolution of the
marriage or for legal separation, the court has Jurisdiction to medify
or vacate an order made under this section to the same extent as it may

modify or vacate an order made in & the proceeding urder—thet-titde for
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dissolution of the marriage or for legal separation.

Comment. Section 3088 1s amended to substitute appropriate
references for the references to repealed Civil Code provisions.
Section 4701, which was referred to in Section 3088, was repealed by
1989 Cal. Stat. ch. 1359, which enacted <Civil Code Sections
4390-4390.19 to  supersede Section 4701. Civil Code Sections
4390-4390.19 were superseded by the Family Code provisions teo which
reference is now made in Section 3088,

Prob, Code § 3301 (repealed). Consent for hospital or medical care or
enlistment in armed services
SEC. . Section 3301 of the Probate Code is repealed.
3301+——-Whenever-it——-appears—to-—-the——vatisfaction-—of--the-supezies
eaurt—-byr—applieation—-of--the -mirer-concerned —+that—-the—-consent--gf-—a

parent—-or-guardian-de--necessary -to-permit-hespital-or--mediecal-—eare-or
enltistment—dn-the--armed-sesvices—for—eor-by-sa-minor—of -the—age-of-16
years—e¥—-over—-residing —in-this—state-and that-such-miner-has-no-parent
o¥—guerdian—available —to—-give —-oueh-—congenty —the——eourt—may—summarily
grant—such-—eonsent -— No--Fee-may-be-charged—for -proceedings —under-this
seetdeny

Comment, Former Section 3301 is continued in substance in Family
Code Sections 200, 6911, and 6950.

Prob, Code § 3302 {repealed). Contract for attorney's fees
SEC. . Section 3302 of the Probate Code Is repealed.
3302 +——A--contract-for-attorneyla—feee—for--services—in-lisigationy

made-by-er—en-behalf-of-a-minory—is-veid-unless—the contact-is-appreved
b¥—-the—eourt—in--whieh-the--litigation-is-pending -or-—the--court-having
jusisdietion~eof—-the guardianship -estate—ef-the minor,--upen-petition-of
any-interested-persoi——When-no-ouch-eontackt-is—approved-and-a—judgment
is-reeevered-by—or-on-behalf-of-a-—minory—-the -attornev's—fees-chargeable
againet-the-minor-shall-be-fixed-by-the-eeurt-rendering-the—Judgment~

Comment, Former Section 3302 i1s continued in substance in Family
Code Section 6602.

Prob. Code § 5305 (technical amendment}, Presumption that married

persong hold their funds in deposit account as community property

SECG. . Section 5305 of the Probate Code is amended to read:
5305. (a) Notwithstanding Sections 5301 to 5303, inclusive, if

parties to an acecount are married to each other, whether or not they
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are so described in the deposit agreement, their net contributlon to
the account is presumed to be and remain thelr community property.

(b} Notwithstanding Sections 4800-1-and 48002-of+the-Civili-—Code
2580 and 2640 of the Family Code, the presumption established by this

sectlon is & presumption affecting the burden of proof and may be
rebutted by proof of either of the following:

{1) The sums on deposit that are claimed to be separate property
can he traced from separate property unless 1t 1s proved that the
married persons made an agreement that expressed thelr clear intent
that such sums be thelr community property.

(2) The married persons made a written agreement, separate from
the deposit agreement, that expressly provided that the sums on
deposit, claimed not to be community property, were not to be community
property.

{c) Except as provided in Section 5307, a right of survivorship
arising from the express terms of the account or under Section 5302, a
beneficiary designation in a trust account, o¢or a P.0.D. payee
designatien, may not be changed by will.

{d) Except as provided in subdivisions (b) and {(c), a
multiple-party account created with community property funds does not
in any way alter community property rights.

Comment. Subdivision (b) of Section 5305 is amended to substitute
a reference to the provisionsz of the Family Code that superseded the
Civil Code provisions formerly referred to in the subdivision,

Prob, Code & 6408 (technical amendment}, Relationship of parent and
child
SEC, . Section K408 of the Probate Code is amended to read:
6408. (a) A relationship of parent and child 1s established for

the purpose of determining intestate succession by, through, or from a
person in the following circumstances:

(1) Except as provided in subdivisions (b), (c¢), and (d), the
relationship of parent and child exists between a person and his or her
natural parents, regardless of the marital status of the mnatural
parents.

{2) The relationship of parent and child exists between an adopted
person and his or her adopting parent or parents.

(b) The relationship of parent and child does not exist between an
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adopted person and the person's natural parent unless both of the
following requirements are satisfied:

(1)} The natural parent and adopted person lived together at any
time as parent and child, or the natural parent was married to, or was
cohablitating with, the other natural parent at the time the child was
conceived and died before the birth of the child.

(2} The adoption was by the spouse of elther of the mnatural
parents or after the death of either of the natural parents.

{c) Neither a parent nor a relative of a parent (except for the
issue of the child or a wholeblood brother or sister of the child or
the issue of that brother or sister) inherits from or through a child
on the basis of the relationship of parent and child if the child has
been adopted by someone other than the spouse or surviving spouse of
that parent.

{(d) If a child is born out of wedlock, neither a parent nor a
relative of a parent (except for the issue of the child or a natural
brother or sister of the child or the issue of that hrother or sister)
inherits from or through the child on the basis of the relationship of
parent and child between that parent and child unless both of the
following requirements are satisfied:

{1) The parent or a relative of the parent acknowledged the child.

{2) The parent or a relative of the parent contributed to the
support or the care of the child.

{e) For the purpose of determining intestate succession by a
peraon or his or her descendants from or through a foster parent or
stepparent, the relatlonship of parent and child exists between that
person and his or her foster parent or stepparent if (1) the
relationship ©began during the person's minority and continued
throughout the parties' joint lifetimes and (2) it 1s established by
clear and convineing evidence that the foster parent or stepparent
would have adopted the person but for a legal barrier.

{f) For the purpose of determining whether a person is a 'matural
parent”" as that term 1s used in this section:

(1) A natural parent and child relationship 1s established where
that relationship is presumed and not rebutted pursuant to the Uniform
Parentage Act, Part—F--{ecmmeneing-with-SectionF000)--of-bivisten-4-of
the-Civil-Gode Part 3 (commencing with Section 7600) of Division 12 of
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the Family Code.
(2) A natural parent and child relationship may be established

pursuant to any other provisions of the Unlform Parentage Act, except
that the relationship may not be established by an action wunder
subdivision (c¢) of Section 7006-of-the-£ivil--Code 7630 of the Family

Code unless elther (A) a court order was entered during the father's

lifetime declaring paternity or (B) paternity is established by clear
and convincing evidence that the father has openly and notoriocusly held
out the child as hils own.

{g) HNothing in this section affects or limits application of the
judicial doctrine of eguitable adoption for the benefit of the child or
his or her descendants,

Comment. Subdivislon (f) of Section 6408 1is amended to substitute
references to the provisions of the Family Code that superseded the
Civil Code provisions formerly referred to in the subdivision.

Revenue and Taxation Code

Bev, & Tax, Code § 11927 (technical amendment). Deed, instrument or

other writing which purports to transfer, divide or allocate property

asgsets between sgpougses under Judgment of dissolution of marriage

separation or agreement in contemplation of judgment or order
SEC. . Section 11927 of the Revenue and Taxation Code is

amended to read:

11927. (a) Any tax imposed pursuant to this part shall not apply
with respect to any deed instrument, or other writing which purports to
transfer, divide, or allocate community, quasi-community, or
quasi-marital property assets between spouses for the purpose of
effecting a division of community, quasi-community, or quasi-marital
property which is required by a Judgment decreeing a dissolution of the
marriage or legal separation, by a judgment of nullity, or by any other
judgment or order rendered pursuant to Part-S—{cormencing -with-Seetion
4008)—ef-Division-b4-of-the Civil Gede the Family Code, or by a written

agreement between the spouses, executed in contemplation of any such
Judgment or order, whether or not the written agreement is incorporated
as part of any of those judgments or orders.

{b) In order to qualify for the exemption provided In subdivision

(a), the deed, instrument, or other writing shall include a written
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recital, signed by either spouse, stating that the deed, instrument, or
cther writing is entitled to the exemption.

Comment. Section 11927 is amended to substitute a reference to
the Family Code for the former reference to Part 5 {commencing with
Section 4000) of Division 4 of the Civil Code (the Family Law Act),
which has been superseded by the Family Code, The Family Code
includes some provisions that were not included within the former
Family Law Act.

Vehicle Code

Veh, Code § 17150.5 (technical amendment), Limitatlon on civil code

presumptions
SEC. . Section 17150.5 of the Vehicle Code is amended to read:
17150.5, The presumptions created by Section 5110-sof-the-Ciwvil

Gode 803 of the Famlly Code as to the acquisition of property by a

married woman by an instrument in writing shall not apply In an action
based on Section 17150 with respect to the acquisition of a motor
vehicle by a married woman and her husband.

Comment. Section 17150.5 is amended to substitute a reference to
the Family Code provision that superseded the Civil Code provision
formerly referred to in the section.

Welfare & Institutions Code

Welf, & Inst. Code 04 (technical amendment Custody of dependent
child of the court

SEC. « Section 304 of the Welfare and Institutions Code is
amended to read:

304. Vhen a minor has been adjudged a dependent child of the
juvenile court pursuant to subdivision (¢} of Section 360, no other
division of any superior court may hear proceedings pursuant to See:ier
4600-—pf--the—Givil-Gode Part 2 {(commencing with Section 3020) of
Division 8 of the Family Code reparding the custody of the minor,

While the minor is a dependent child of the court all issues regarding
his or her custody shall be heard by the juvenile court. In deciding
issues between the parents or between a parent and a guardian regarding
custody of a minor who has been adjudicated a dependent of the juvenile
court, the Jjuvenile court may review any records that would be
available to the domestic relatlions division of a superlor court

hearing such a matter. The juvenile court, on its own motion, may
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issue an order directed to either of the parents enjoining #ny action
specified in peragraph-£23-o0r-{3}-of-subdivisien-—{a)—of Seotion—4350-af
the—-Giwil-Cede subdivision (B}, {(c), or {d) of Section 2035 of the

Family Code. The Judicial Council shall adopt forms for these
restraining orders. These form orders shall not be confidential and
shall be enforceable in the same manner as any other order issued

pursuant to Sectlion 4356-ef-the-Ciwvil-Cede 5550 of the Family Code.

This =section sghall not be construed to divest the domestic
relations division of a superior court from hearing any issues
regarding the custody of a minor when that minor Is no longer a
dependent of the juvenile court.

Comment, Section 304 is amended to substitute references to the
provisions of the Famlly Code that superseded the Civil Code provisions
formerly referred to in the section, The reference to subdivision (c¢)
of Section 2035 of the Family Code 13 added to conform to various
provisions of the Family Code. 0See, for example, Family Code Sections
5650(b), 5804(a), 5805(a), 5807.

Welf, & Inst. Code § 361,5 (technical amendment), Child welfare

services; reunification of family; adoption assessments
SEC. . Section 361.5 of the Welfare and Institutions Code is

amended to read:

361.5. {a) Except as provided in subdivision (b), whenever a
minor is removed from a parent's or guardian's custody, the juvenile
court shall order the probation officer te provide child welfare
services to the minor and the minor's parents or guardians for the
purpose of facilitating reunification of the family within a maximum
time period not to exceed 12 months., The court also shall make
findings pursuant to subdivision (a) of Section 366. VWhen counseling
or other treatment services are ordered, the parent shall be ordered to
participate in those services, unless the parent's participation is
deemed by the court to be inappropriate or potentially detrimental to
the child, Services may be extended up to an additional six months if
it can be shown that the objectives of the service plan can be achieved
within the extended time peried. Physical custody of the minor by the
parents or guardians during the 18-month period shall not serve to
interrupt the running of the period.

Except in cases where, pursuant to subdivision (b), the court does

not order reunification services, the court shall inform the parent or
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parents of Section 366.2% or 366.26 and shall specify that the parent's
or parents' parental rights may be terminated.

{b) Reunification services need not he provided to a parent
described in this subdivision when the court finds, by clear and
convincing evidence, any of the following:

{1) That the whereabouts of the parents Is unknown. 4 finding
pursuant to this paragraph shall be supported by an affidavit or by
proof that a reasonably diligent search has failed to locate the
parent. The posting or publication of notices is not required in such
a search.

(2) That the parent is suffering from a mental disability that is
described in Seetien-P37—ef-the-Livil--Code Chapter 2 (commencing with
Section 7820) of Part 4 of Division 12 of the Family Code and that

renders him or her incapable of utilizing those services.

{3) That the minor had been previously adjudicated a dependent
pursuant to any subdivision of Section 300 as a result of physical eor
sexual abuse, that following that adjudication the minor had been
removed from the custody of his or her parent or guardian pursuant to
Section 361, that the minor has been returned to the custody of the
parent or parents or guardian or guardians from whom the minor had been
taken originally, and that the minor is being removed pursuant to
Section 361, due to additional physical or sexual abuse. However, this
gection 1s not applicable if the jurisdiction of the juvenile court has
been dismissed prior to the additional abuse,

{(4) That the parent of the minor has been convicted of causing the
death of another child through abuse or neglect.

{5) That the minor was brought within the jurisdiction of the
court under subdivision (e) of Section 300 because of the conduct of
that parent.

{¢) In deciding whether to order reunification in any case in
which this section applies, the court shall hold a dispositional
hearing. The probation officer shall prepare a report which discusses
whether reunification services shall be provided., When it is alleged,
pursuant to paragraph (2) of subdivision (b), that the parent Iis
incapable of utilizing services due to mental disabllity, the court
shall order reunification services unless competent evidence from

mental health professionals establishes that, even with the provision
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of services, the parent 1s unlikely to be capable of adequately caring
for the child within 12 months.

When paragraph (3), (4}, or (5), inclusive, of subdivision (b) is
applicable, the court shall not order reunification unless it finds
that, based on competent testimony, those services are 1likely to
prevent reabuse or continued neglect of the child or that failure to
try reunification will be detrimental to the child because the child is
closely and positively attached to that parent. The probation officer
shall investigate the clrcumstances leading teo the removal of the minor
and =advise the court whether there are circumstances which indicate
that reunification 1is 1likely to be successful or unsuccessful and
whether failure to order reunification is likely to be detrimental to
the child,

The failure of the parent to respond to previous services, the
fact that the child was abused while the parent was under the influence
of drugs or alcchol, a past history of vioclent behavior, or testimony
by a competent professional that the parent's behavior is unlikely to
be changed by services are among the factors indicating that
reunification services are unlikely to be successful. The fact that a
parent or guardian is no longer living with an individual who severely
abused the minor may be considered in deciding that reunification
services are likely to be successful, provided that the court shall
consider any pattern of behavior on the part of the parent that has
exposed the child to repeated abuse.

(d) If reunification services are not ordered pursuant to
paragraph (1) of subdivision (b) and the whereabouts of a parent become
known within six months of the out-of-home placement of the minor, the
court shall order the probation officer to provide family reunification
gervices in accordance with this subdivision. However, the time limits
specified in subdivision (a) and Section 366.25 are not tolled by the
parent's absence.

{e) (1 If the parent or guardlan is incarcerated or
institutionalized, the court shall order reasconable service unless the
court determines those services would be detrimental to the minor. In
determining detriment, the court shall consider the age of the child,
the degree of parent-child bonding, the length of the sentence, the

nature of the treatment, the nature of crime or illness, the degree of
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detriment te the child if services are not offered and, for minors 10
vears of age or older, the minor's attitude toward the implementation
of family reunification services, and any other appropriate factors.
Reunification services are subject to the 18-month limitation imposed
in subdivision (a). Services may include, but shall not be limited to,
all of the following:

(A) Maintaining contact between parent and child through collect
phone calls.

(B) Transportation services, where appropriate.

{C) Visitation services, where appropriate,

(D) Reasonable services to extended family members or foster
parents providing care for the child I1f the services are not
detrimental to the child.

An incarcerated parent may be reguired to attend counseling,
parenting classes, or vocational training programs as part of the
gservice plan if these programs are available,

{(2) The presiding judge of the juvenile court of each county may
convene representatives of the county welfare department, the sheriff’'s
department, and other appropriate entitles for the purpose of
developing and entering into protocols for ensuring the notification,
transportation, and presence of an incarcerated or institutionalized
parent at all court hearings involving proceedings affecting the minor
pursuant to Section 2625 of the Penal Code.

{3) HNotwithstanding any other provision of 1law, if the
incarcerated parent is a woman seeking to participate in the community
treatment program operated by the Department of Corrections pursuant to
Chapter 4 {(commencing with Section 3410) of Title 2 of Part 3 of the
Penal Code, the court shall determine whether the parent's
participation in a program is in the child's best interest and whether
it is sultable to meet the needs of the parent and child,

(f) If a court, pursuant to paragraph (2}, (3), (4), or {(5) of
subdivision (b), does not order reunification services, it shall
conduct a hearing pursuant to Section 366.25 or 366.26 within 120 days
of the dispositional hearing. However, the court shall not schedule a
hearing so long as the other parent 1is being provided reuwnification
services pursuant to subdivision (a). The court may continue to permit

the parent to visit the minor unless it finds that visitation would be
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detrimental to the minor,

{g) Whenever a court orders that a hearing shall be held pursuant
toe Section 366.25 or 366.26 it shall direct the agency supervising the
child and the licensed county adoption agency, or the State Department
of Social Services when it is acting as an adoption agency in counties
which are not served by a county adoption agency, to prepare an
assessment which shall include:

(1} Current search efforts for an absent parent or parents.

(2) A review of the amount of and nature of any contact between
the minor and his or her parents since the time of placement.

(3) A&n evaluation of the minor's medical, developmental,
scholastic, mental, and emotional status,

(4) A preliminary assessment of the eligibility and commitment of
eny Identified prospective adoptive parent or guardian, particularly
the caretaker, to include a social history 1including screening for
criminal records and prior referrals for child abuse or neglect, the
capability to meet the miner's needs, and the understanding of the
legal and financial rights and responsibilities of adoption and
guardianship.

{5) The relationship of the minor to any identified prospective
adoptive parent or guardian, the duration and character of the
relationship, the motivation for seeking adoption or guardianship, and
a statement from the minor, if the minor is 10 years of age or older,
concerning placement and the adoption or guardianship.

(6) An analysis of the likelihood that the minor will he adopted
if parental rights are terminated.

Comment. Paragraph (2) of sgubdivision (b) of Section 361.5 {as
amended by 1991 Cal, Stat. ch. 820, § 3) is amended to substitute a
reference to the Family Code provisions that superseded the Code of
Civil Procedure provisions formerly referred to in the section,

Welf, & Inst, Code § 362.4 (technical amendment). Order of juvenile

court concerning custody or visitation
SEC. . Section 362.4 of the Welfare and Institutions Code is

amended to read:
362.4. When the juvenile court terminates its Jjurisdiction over a
minor who has been adjudged a dependent child of the juvenile court

prior to the minor's attainment of the age of 18 years, and proceedings
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for the declaration of the nullity or disselution of the marriage, or
for legal separation, of the minor's parents, or proceedings to
establish the paternity of the minor child brought under the Uniform
Parentage Act {Rart-F—(Ceommepecinpg-with-SeectionFO00)-o£-Divinion—4—of
the-Ciwil-Ceded , Part 3 (commencing with Section 7600) of Division 12

of the Familv Code, are pending in the superior court of any county, or
an order has been entered with regard to the custody of that minor, the
juvenile ccurt on its own motion, may issue an order directed to either
of the parents enjoining any action specified in paragreph-{(3r-er—<£35
of—subdivision—ta)-of--beectien4359%-of-the-Givil-Gede subdivision (b},
{e), or (d) of Section 2035 of the Family Code or determining the

custody of, or vislitation with, the child.

Any order issued pursuant to thils sectlion shall centinue until
modified or terminated by & subsequent order of the supericr court.
The order of the Juvenile court shall he filed in the proceeding for
nullity, dissolution, or 1legal separation, or in the proceeding to
establish paternity, at the time the Jjuvenile court terminates its
jurisdiction over the minor, and shall become a part thereof.

If no action is filed or pending relating to the custody of the
minor in the superior court of any county, the juvenille court order may
be used as the sole basls for opening a file in the superior court of
the county in which the parent, who has been given custody, resides.
The court may direct the parent or the clerk of the juvenile court to
transmit the order to the clerk of the superior court of the county in
which the order is to be filed. The clerk of the superior court shall,
immediately upon receipt, open a file, without a filing fee, and assign
a case number,

The c¢lerk of the superior court shall, upen the filing of any
juvenile court custody order, send by first-class mail a copy of the
order with the case number to the Jjuvenile court and to the parenta at
the address listed on the order.

The Judicial Council shall adopt forms for any custedy or
restraining order issued under this section. These form orders shall
net be confidential.

Comment, Section 362.4 is amended to substitute references to the
provisions of the Family Code that superseded the Civil Code provisions
formerly referred to in the section. The reference to subdivision (c¢)
of Section 2035 of the Family Code is added to conform to various
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provisions of the Family Code. See, for example, Family Code Sections
5650{b), 5804(a), 5805(a}, 5807.

Welf, & Inst. Code & 366.2 (technical amendment}, Status review

hearings
SEC. . Section 366.2 of the Welfare and Institutions Code is

amended to read:

366.2. {a) Every hearing conducted by the juvenile court
reviewlng the status of a dependent child sghall be placed on the
appearance calendar. The court shall advise all persons present at the
hearing of the date of the future hearing, of their right to be present
and represented by counsel.

(b) Except as provided in Section 366.3, notice of the hearing
shall be mailed by the probatlon officer to the same persons as in the
original proceeding, to the minor's parent or guardian, to the foster
parents, community care facility, or foster family agency having
physical custody of the minor in the case ¢of a minor removed from the
physical custody of hls or her parent or guardian, and to the counsel
of record, by certified mail addressed to the last known address of the
person to he notiflied, or shall be personally served on those persons,
not earlier than 30 days nor later than 15 days preceding the date to
which the hearing was continued.

{c) At least 10 calendar dasys prior to the hearing the probation
officer shall file a supplemental report with the court regarding the
services offered to the family, the progress made, and, where relevant,
the prognosis for return of the minor to the physical custody of his or
her parent or guardian, and make his or her recommendation for
disposition, The probation officer shall provide the parent or parents
with a copy of the report, inecluding his or her recommendation for
disposition, at least 10 calendar days prior to the hearing. In the
case of a minor removed from the physical custody of his or her parent
or guardian, the probation officer shall provide a summary of his or
her recommendation for disposition to the counsel for the minor, any
court appointed child advocate, foster parents, community care
facllity, or foster family agency having the physical custody of the
minor at least 10 calendar days before the hearing.

(d) Prior to any hearing involving a minor in the physical custody

-156-



of a community care facility or foster family agency that may result in
the return of the minor to the physical custody of his or her parent or
guardian, or in adoption or the creation of a legal guardianship, the
facility or agency shall file with the court a report containing its
recommendation for disposition. Prior to any such hearing invelving a
miner in the physical custody of a foster parent, the foster parent may
file with the court a report containing its recommendation for
disposition. The court shall congider any such report and
recommendation prior to determining any dispeosition.

{e) The court shall proceed as follows at the review hearing: The
court shall order the return of the minor to the physical custody of
his or her parents or guardians unless, by a preponderance of the
evidence, it finds that the return of the c¢hild would create a
substantial risk of detriment to the physical or emoticnal well-being
of the minor. The probation department shall have the burden of
establishing that detriment. The fallure of the parent or guardian to
participate regularly In any court-cordered treatment programs shall
constitute prima facle evidence that return weould be detrimental. In
making 1its determination, the «court shall review the probation
officer's report and shall consider the efforts or progress, or heth,
demonstrated by the parent or guardian and the extent to which he or
she cooperated and availed himself or herself of services provided;
shall make appropriate findings; and where relevant, shall order any
additional services reasonably believed to facilitate the return of the
minor to the custody of his or her parent or guardian. The court shall
also inform the parent or guardian that if the minor cannot be returned
home by the next review hearing, a proceeding pursuant to Seetien-232
of—the-Givil-Gode Part 4 (commencing with Section 7800) of Division 12
of the Family Code may be instituted. This section dces not apply in a
case where, pursuant to Section 361.5, the court has ordered that
reunification services shall not be provided.

(f) This section shall apply only to minors made dependenta of the
court pursuant to subdivision (c) of Section 360 prior to January 1,
1989,

Comment , Subdivision (e) of Section 366.2 is amended to
substitute a reference to the provisions of the Family Code that
superseded the Civil Code provision formerly referred to in the section.
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Welf, & Inst, Code § 366.25 (technical amendment), Permanency planning
hearing
SEC. . Section 366.25 of the Welfare and Institutions Code is

amended to read:

366.25. (a) In order to provide stable, permanent homes for
children, a court shall, if the minor cannot be returned home pursuant
to subdivision (e} of Section 366.2, conduct a hearing to make a
determination regarding the future status of the minor no later than 12
months after the original dispositional hearing In which the child was
removed from the custody of his or her parent, parents, or guardians,
and in no case later than 18 months from the time of the minor's
original placement pursuant to Section 319 or 16507.4 and periodically,
but no less frequently than ocnce each 18 months, thereafter during the
continuation of foster care. The hearing may be combined with the six
months' review as provided for in Section 366. In the case of a minor
vho comes within subdivision (b) of Section 361.5 and for whom the
court has found that reunification services should not be provided, a
hearing shall be held pursuant to Section 361.5.

{b) Notice of the proceeding tc conduct the review shall be mailed
by the probation officer to the same persons as in an original
proceeding, to the minor's present custodian, and to the counsel of
record, by certified mall addressed to the last known address of the
person to be notified, or shall be personally served on those persons
not earlier than 30 days, nor later than 15 days prior to the date the
review is to be conducted.

{c¢) Except in cases where permanency planning is conducted
pursuant to Section 361.5, the court shall first determine at the
hearing whether the minor should be returned toc his or her parent or
guardian, pursuant to subdivision {e) of Section 366.2. If the minor
is not returned to the custody of his or parent or guardian the court
shall determine whether there 1is a substantial probability that the
minor will be returned to the physical custody of his or her parent or
guardian within six months. If the court so determines it shall set
another review hearing for not more than six months, which shall be a
hearing pursuant to this section,

(d) If the court determines that the minor cannot be returned to
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the physical custody of his or her parent or guardian and that there is
not a substantlal probability that the minor will be returned within
8ix months, the court shall develop a permanent plan for the miner. In
order to enable the minor to obtain a permanent home the court shall
make the following determinations and orders:

(1) If the court finds that it is 1likely that the minor can or
will be adopted, the court shall authorize the appropriate county or
state agency to proceed to free the minor from the custody and control
of his or her parents or guardians pursuant to Seetish-z232-ef-the-Giwvil
Cede Part 4 (commencing with Section 78007 of Division 12 of the Family

Code unless the court finds that any of the following conditions exist:

{A) The parents or guardians have maintalned regular visitation
and contact with the minor and the minor would benefit from continuing
this relationship.

(B) A minor 10 years of age or older objects to termination of
parental rights.

{C) The minor's foster parents, including relative caretakers, are
unable to adcpt the minor because of exceptional circumstances which do
not include an unwillingness to accept legal responsibility for the
minor, but are willing and capable of providing the minor with a stable
and permanent environment and the removal of the minor from the
physical custody of his or her foster parents would be seriocusly
detrimental to the emotional well-being of the minor.

{2) If the court finds that it is not likely that the minor can or
will be adopted or that one of the conditions in subparagraph (A}, (B),
or (C) of paragraph (1) applies, the court shall order the appropriate
county department to initiate or facilitate the placement of the minor
in a home environment that can be reasonably eXpected to be stable and
permanent. This may be accomplished by initiating legal guardianship
proceedings or long-term foster care. Legal guardianship shall be
considered before long-term foster care, if it Is in the best interests
of the child and if a suitable guardian can be found. When the minor
is in & foster home and the foster parents, including relative
caretakers, are willing and capable of providing a stable and permanent
environment, the minor shall not be removed from the home if the
removal would be seriously detrimental to the emotional well-being of

the minor because the minor has substantial psychological ties to the
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foster parents. The court shall also make orders for visitation with
the parents or guardians unless the court finds by a preponderance of
evidence that the wvisitation would be detrimental to the physical or
emotional well-being of the minor.

(3)(A) If the court finds that it is not likely that the minor can
or will be adopted, that there is no suitable adult available to become
the legal guardian of the miner, and that there are no suitable foster
parents except certified homes avallable to provide the minor with a
stable and permanent environment, the court may order the care,
custody, and control of the minor transferred from the county welfare
department or probatlon department to a licensed foster family agency.
The court shall consider the written recommendation of the county
welfare director or chief probation officer regarding the suitability
of such a transfer. The transfer shall be subject to further court
orders.

(B) The licensed foster family agency shall only use a suitable
licensed or other family home which has been certified by the agency as
meeting licensing standards. When the care, custody, and control has
been transferred to a foster family agency, 1t shall be responsible for
supporting the minor and for providing appropriate services to the
minor, including those services ordered by the court. Responsibility
for support of the minor shall not In and of itself create liability on
the part of the foster famlly agency to third persons injured by the
minor. Those minors whose care, custody, and control are transferred
to a foster family agency s8hall not be eligible for foster care
maintenance payments or child welfare services, except for emergency
response services pursuant to Section 16504,

{C) Subsequent reviews for these minors shall be conducted every
six months by the ccurt., The licensed foster family agency shall be
required to submit reports for each minor in its care, custody, and
control to the court concerning the continuing appropriateness and
extent of compliance with the minor's permanent plan, the extent of
compliance with the case plan, and the type and adequacy of services
provided to the minor.

(e} The proceeding for the appointment of a guardian for a minor
who I3 a dependent child of the juvenile court shall be in the juvenile

court, The court shall recelve iIinto evidence a report and
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recommendation concerning the proposed guardianship. The report shall
include, but not be limited te, a discussion of all of the following:

(1) A social history of the proposed guardian, including screening
for criminal records and prior referrals for child abuse or neglect.

{2) A social histery of the minor, including an assessment of any
jdentified developmental, emotional, psychological, or educational
needs, and the capability of the proposed guardian to meet those needs,

{3) The relationship of the minor to the proposed guardian, the
duration and character of the relationship, the motivation for seeking
guardianship rather than adoption, the proposed pguardian's long-term
commitment to provide a stable and permanent home for the minor, and a
statement from the mincr concerning the proposed guardilanship.

(4) The plan, if any, for the mnatural parents for continued
involvement with the minor,

(5) The proposed guardian's understanding of the legal and
financial rights and responsibilities of guardianship.

The report shall be read and considered by the court prior to
ruling on the petition for guardianship, and this shall be reflected in
the minutes of the court. The person preparing the report may be
called and examined by any party to the proceeding.

{f) Physical custody of a minor by his or her parents or guardians
for dinsubstantial perileds during the 12-month period prior to a
permanency planning hearing shall not serve to interrupt the running of
those periocds.

(g) Notwithstanding any other provision of law, the application of
any person who, as a foster parent, including relative caretakers, has
cared for a dependent child for whom the court hasg approved a permanent
plan for adoption, or who has been freed for adoption, shall be gilven
preference with respect to that child over all other applications for
adoptive placement if the agency making the placement determines that
the c¢hild has substantial emotional ties to the foster parent and
removal from the foster parent would be seriously detrimental to the
child's well-being.

As used in this subdivision, “preference" means that the
application shall be processed and, If satisfactory, the family study
shall be completed before the processing of the application of any
other person for the adoptive placement of the child.
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(h)Subsequent hearings need not be held if (1} the child has been
freed for adoption and placed in the adoptive home identified in the
previous hearing and is awaiting finalization of the adoption or (2)
the child 1s the ward of a guardian.

(i) This section applies to minors adjudged dependent children of
the juvenile court pursuant to subdivision (c¢) of Section 360 prior to
January 1, 1989,

(J) An order by the court that authorizes the filing of a petition
to terminate parental rights pursuant to Seetien-232 Part 4 (commencing
with Section 0) of Division 12 of the Family Code or that authorizes
the 1Initiation of guardlanship proceedings is not an appealable order
but may be the subject of review by extraordinary writ,

Comment. Subdivisions (d) and (i) of Section 366.25 are amended
to substitute a reference toc the provisions of the Famlly Code that
superseded the Civil Code provisions formerly referred to In the
subdivisions.

Welf, & Inst. Code § 366,26 (technical amendment). Termination of

parental rights
5EC. . Section 366.26 of the Welfare and Institutions Code is

amended to read:

366.26. {a) This section applies to minors who are adjudged
dependent children of the juvenile court pursuant to subdivision {c¢) of
Section 360 on or after January 1, 1989, The procedures specified
herein are the exclusive procedures for conducting these hearings;
Section—4600—-of--the Givil-Gede Part 2 (commencing with Section 3020) of
Division 8 of the Family Code is not applicable te these proceedings.

For minors who are adjudged dependent children of the juvenile court

pursuant to subdivision {(c) of Section 360 on or after January 1, 1989,
this section and Sections 221+307-22e30—-and-JFOlT--of-the-Livil-Lode
8604, 8605 and 87 of the Family Code and Chapter 5 {commencin

with Section 7660) of Part 3 of Division 12 of the Family Code specify

the exclusive procedures for permanently terminating parental rights
with regard to, or establishing legal guardianship of, the minor while
the minor is a dependent child of the juvenile court.

{b) At the hearing, which shall be held in juvenile court for all
minors who are dependents of the juvenile court, the court, in order to

provide stable, permanent homes for these minors, shall review the
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report as specified in Section 361.5, 366.21, or 366.22, shall indicate
that the court has read and considered it, shall receive other evidence
that the parties present, and then shall do cone of the followling:

(1) Permanently sever the pareat—er--parents' rights of the parent

or parents and order that the child be placed for adoption.

(2) Without permanently terminating parental rights, identify
adoption as the permanent placement goal and order that efforts be made
to locate an appropriate adoptive family for the minor for a period not
to exceed 60 days.

{3) Without permanently terminating parental rights, appoint a
legal guardian for the minor and issue letters of guardianship.

{4) Order that the minor be placed in Ilong-term foster care,
subject to the regular review of the juvenile court.

In choosing among the above alternatives the court shall proceed
pursuant to subdivision {c).

{c) At the hearing the court ghall proceed pursuant te one of the
following procedures:

{1 The court shall terminate parental rights only if it
determines by clear and convincing evidence that it is likely that the
minor will be adopted. If the court so determines, the findings
pursuant to subdivision (b) of Sectlion 361.5 that reunification
services shall not be offered, or the findings pursuant to subdivision
{e) of Section 366.21 that the whereabouts of a parent have been
unknown for six months or that the parent has failed to wvisit or
contact the child for six months or that the parent has heen convicted
of a felony indicating parental unfitness, or pursuant to Seection
366.21 or Section 366.22 that a minor canmot or should not be returned
to his or her parent or guardian, shall then constitute a sufficient
basis for termination of parental rights unless the court finds that
termination would be detrimental to the minor due to one of the
followlng circumstances:

{(A) The parents or guardians have maintained regular visitation
and contact with the minor and the minor would benefit from continuing
the relationship.

(B) A minor 10 years of age or older objects to termination of
parental rights,

{C) The child is placed in a residential treatment facility,
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adoption is unlikely or wundesirable, and continuation of parental
rights will not prevent finding the child s permanent family placement
if the parents cannot resume custody when residential care is no longer
needed.

{D) The minor is living with a relative or foster parent who is
unable or unwilling to adopt the minor because of exceptional
cireumstances, which do not include an unwillingness to accept legal
responsibility for the minoer, but who is willing and capable of
providing the miner with a stahle and permanent environment and the
removal of the minor from the physical custody of his or her relative
or foster parent would he detrimental to the emotional well-being of
the minor,

{2)The court shall not terminate parental rights if at each and
every hearing at which the court was required to consider reasonable
efforts or services, the court has found that reasonable efforts were
not made or that reasonable services were not offered or provided,

(3) If the court finds that termination of parental rights would
not be detrimental to the minor pursuant to paragraph (1) and that the
minor has a probability for adoption but is difficult te place for
adoption and there is no identified or avallable prospective adoptive
parent, the court may identify adoption as the permanent placement goal
and without terminating parental rights, order that efforts be made to
locate an appropriate adoptive family for the minor for a perloed not to
exceed 60 days. During this 6é0-day period, the public agency
reaponsible for seeking adoptive parents, for each child shall, to the
extent possible, contact other private and public adoption agencies
regarding the availabiiity of the child for adoption. At the
expliration of this perlod, another hearing shall be held and the court
shall proceed pursuant to paragraph {1), (3), or {(4) of subdivision
(b). For purposes of this section, & minor may only be found to he
difficult te place for adoption if there is no identified or avallable
prospective adoptive parent for the minor because of the minor's
membership in a sibling group, or the presence of a diagnosed medical,
physical, or mental handicap, or the minor is the age of seven years or
more.

(4) If the court finds that adoption of the minor or termination

of parental rights is not in the interests of the minor, or that one of
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the conditions in subparagraph (A), (B), (C) or (D} of paragraph (1) or
in paragraph (2) applies, the court shall elther order that the present
caretakers or other appropriate persons shall become legal guardians of
the minor or order that the minor remain in long-term foster care.
Legal guardianship shall be considered before long-term foster care, if
it 1s in the best Interests of the child and if a& suitable guardian can
be found. When the miner is living with a relative or a foster parent
wvhe 1s willing and capable of providing a stable and permanent
environment, but not willing to become a legal guardian, the minor
shall not be removed from the home if the court finds the removal would
be geriously detrimental to the emotional well-being of the minor
because the minor has substantial psychological ties to the relative
caretaker or foster parents. The court shall alsoe make an order for
vigitation with the parents or guardians unless the court finds by a
preponderance of the evidence that the visitation would be detrimental
to the physical or emctional well-being of the minor.

(5) If the court finds that the child should not be placed for
adoption, that legal guardianship shall not he established, and that
there are no suitable foster parents except exclusive-use homes
available to provide the minor with a stable and permanent environment,
the court may order the care, custody, and control of the minor
transferred from the county welfare department or probation department
to a licensed foster family agency. The court shall consider the
written recommendation of the county welfare director or chief
probation officer regarding the suitability of such a transfer. The
transfer shall be subject to further court crders.

The 1licensed foster family agency shall place the miner 1in a
suitable licensed or exclusive-use home which has been certified by the
agency as meeting licensing standards. The 1licensed foster family
agency shall be responsible for supporting the minor and for providing
appropriate services to the minor, including those services ordered by
the court. Responsibility for the support of the minor shall not, in
and of itself, create liability on the part of the foster family agency
to third persons injured by the minor. Those minors whose care,
custody, and control are transferred to a foster family agency shall
not be eligible for foster care maintenance payments or child welfare

service, except for emergency response services pursuant to Section
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16504.

{(d) The proceeding for the appointment of a guardian for a minor
who is a dependent of the Juvenile court shall be In the Juvenile
court. If the court finds pursuant to this section that legal
guardianship is the appropriate permanency plan, it shall appeint the
legal guardian and issue letters of guardianship, The assessment
prepared pursuant to subdivision (g) of Section 361.5, subdivision (i)
of Section 366.21, and subdivision (b) of Section 366.22 shall be read
and considered by the court prior to the appointment, and this shall be
reflected in the minutes of the court. The person preparing the
assessment may be called and examined by any party to the proceeding.

{e) At the beginning of any proceeding pursuant to this section,
if the minor or the parents are not being represented by previously
retained or appointed counsel, the court shall proceed as follows:

{1} The court ghall consider whether the interests of the minor
require the appointment of counsel. If the court finds that the
interests of the minor do require such protection, the court shall
appoint counsel to represent the minor. If the court finds that the
interests of the minor require the representatlon of counsel, counsel
shall be appointed whether or not the miner is able to afford counsel.
The minor shall not be present in court unless the minor so requests or
the court so orders.

{(2) If a parent appears without counsel and is unable to afford
counsel, the court shall appoint counsel for the parent, unless this
representation is knowingly and intelligently waived. The same counsel
shall not be appointed to represent both the minor and his or her
parent. The public defender or private counsel may be appointed as
counsel for the parent.

(3) Private counsel appointed under this section shall receive a
reasonable sum for compensation and expenses, the amount of which shall
be determined by the court. The amount shall be paid by the real
parties in interest, other than the minor, in such propertions as the
court deems just. However, if the court finds that any of the real
parties in interest are unable to afford counsel, the amount shall be
paid out of the general fund of the county.

(f) The court may continue the proceeding for not to exceed 30

days as necessary to appoint counsel, and to enable counsel to become
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acquainted with the case,

{g) At all termination proceedings, the court shall consider the
wishes of the child and shall act in the best Interests of the child.

The testimony of the minor may be taken in chambers and outside
the presence of the minor's parent or parents if the minor's parent or
parents are represented by counsel, the counsel is present, and any of
the following circumstances exist:

{1) The court determines that testimony in chambers is necessary
to ensure truthful testimony.

{2) The minor is likely to be intimidated by a formal courtroom
setting.

{3) The minor 1s afraid to testify in front of his or her parent
or parents,

After testimony in chambers, the parent or parents of the minor
may elect to have the court reporter read back the testimony or have
the testimony summarized by counsel for the parent or parents.

The testimony of a minor also may be taken in chambers and outside
the presence of the guardian or guardians of a minor wunder the
circumstances specified in this subdivision.

{(h) Any order of the court permanently terminating parental rights
under this section shall bhe conclusive and binding upon the minor
person, upon the parent or parents and upon all other persons who have
heen served with citation by publication or otherwise as provided in
this chapter. After making such an order, the court shall have no
power to set aside, change, or modify 1t, but nothing in this section
shall be construed to limit the right to appeal the order.

(i} If the court, by order or judgment declared the minor free
from the custody and control of both parents, or one parent 1f the
other no longer has custody and control, the court shall at the same
time order the minor referred to a licensed county adoption agency for
adoptive placement by the agency. However, no petition for adoption
may be heard until the appellate rights of the natural parents have
been exhausted, The 1licensed county adoption agency shall be
responsible for the care and supervision of the minor and shall be
entitled to the exclusive care and control of the minor at all times
until a petition for adoptlon is granted.

{j) Notwithstanding any other provision of law, the application of
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any person who, as a relative caretaker or foster parent, has cared for
a dependent child for whom the court has approved a permanent plan for
adoption, or who has been freed for adoption, shall be given preference
with respect to that child over all other applications for adoptive
placement if the agency making the placement determines that the child
has substantial emotional ties to the relative caretaker or foster
parent and removal from the relative caretaker or foster parent would
be sericusly detrimental to the child's well-being.

As wused In this subdivision, ‘“preference™ means that the
application shall be processed and, if satisfactory, the family study
shall be completed before the processing of the application of any
other person for the adoptive placement of the child.

(k) An order by the court directing that a hearing pursuant to
this section be held 1s not an appealable order, but may be the subject
of review by extraordinary writ.

Comment, Subdivision {a) of Section 366.26 (az amended by 1991
Cal. Stat. ch. 820, § 5) is amended to substitute a reference to the
provigions of the Family Code that superseded the Civil Code provisions
formerly referred to in the subdivision.

Welf, & Inst. Code § 11155.5 (technical amendment)}. Retention of cash

savings
SEC. . Section 11155.5 of the Welfare and Institutions Code is

amended to read;

11155.5. <(a) In addition to the personal property permitted by
other provisions of this part, a child declared a ward or dependent
child of the juvenile court, who is age 16 years or older, and who is a
participant iIn the Independent Living Program pursuant to the
Consolidated Omnibus Budget Reconciliation Act of 1985 (P.L. 99-272)
may retain any cash savings, including interest, accumulated pursuant
to the child's Independent Living Pregram case plan. The cash savings
shall be the child's own money and shall be deposited by the child or
on behalf of the child in any bank or savings and loan institution
whose deposits are insured by the Federal Deposit Insurance Corperatioen
or the Federal Savings and Loan Insurance Corporation, The cash
savings shall be for the chlld's use for purposes directly related to
emancipation pursuant to Part--2-7-—(comnencing-with-Seetieon--603——of

Divisien—1 —-of-the (ivil-GCode Part 6 (commencing with Section 7000} of
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Division 11 of the Family Code. -

{b) The cash savings accumulated and deposited pursuant to this
section shall be Lkept separate from other types and socurces of cash
savings. The withdrawal of the savings shall require the written
approval of the child's probation officer or social worker and shall be
directly related to the goal of emancipation.

Comment. Subdivision {a) Section 11155.5 is amended to substitute
a reference to the provisions of the Family Code that superseded the
Civil Code provisions formerly referred to in the subdivision.

Welf. & Inst, Code § 11350.1 (technical amendment), Action for support
SEC, . Section 11350.1 of the Welfare and Inatitutions Code is

amended to read:

11350.1. {a) Notwithstanding any other statute, in any action
brought by the district attorney for child support of a minor child or
children, the action may be prosecuted In the name of the county on
behalf of the child, children, or caretaker parent, The caretaker
parent shall not be a necessary party 1n the action but may be
subpoenaed as a witness. In an action under this section there shall
be no Joinder of actlons, or coordination of actions, or
cross—complaints, and the dissues shall be limited strictly to the
gquestion of paternity, if applicable, and child support, including an
order for medical support. A final determination of parentage may be
made in any action under this section as an incident to obtaining an
order for support. An action for support or paternity pursuant to this
section shall not be delayed or stayed because of the pendency of any
other action between the parties. Judgment in an action brought
pursuant to this section, and in an actlon brought pursuant te Section
11350, if at issue, may be rendered pursuant to a noticed motion, which
shall inform the defendant that in order te exercise his or her right
to trial, he or she must appear at the hearing on the motion.

If the defendant appears at the hearing on the motion, the court
shall inquire ¢f him or her if he or she desires to subpoena evlidence
and witnesses, if paternity is at issue and bloeod tests have not
already been conducted whether he or she desires bloocd tests, and if he
or she desires a trial. If his or her answer is in the affirmative, a
continuance shall be granted to allow him or her to exercise those

rights. ©Unless the case is determined to be complex as defined In
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paragraph (2) of subdivision (e} of Section 11475.1, the continuance
shall not postpone the hearing to more than 75 days from the date of
service of the summons and complaint. In the event that a continuance
is granted, the court may make an order for temporary support without
prejudice to the right of the court to make an order for temporary
support as otherwlse allowed by law.

{b) In any action to enforce a spousal support order the action
may be pled in the name of the county in the same manner as an action
to establish a c¢hild support obligation. The same restrictions on
Jeinder of actions, coordination of actions, and cross-complaints, and
delay because of the pendency of any other action as relates to actions
to establish a child support obligation shall alsc apply to actionz to
enforce a spousal support order. Nothing contained In this section
shall be construed to prevent the parties from bringing an independent
action under the Family Law-Aet-{Part-5-(commencing-with-Seetion— 40005
ef-Divigion—-4-of-the -Givit-GCede}y Code or otherwise, and litigating the
issue of support. In that event, the court in those proceedings shall
make an independent determination on the issue of support which shall
supersede the support order made pursuant to this section,

Comment. Subdivision (b) of Section 11350.1 (as amended by 1991
Cal. Stat. ch. 542, § 4.7) is amended to substitute a reference to the
Family Code for the former reference to the Family Law Act.

¥Welf, & Inst, Code 11475,.]1 (technical amendment Action by district
attorney to enforce child and spousal support
SEC. . Section 11475.1 of the Welfare sand Institutions Code is

amended to read:

11475.1. (a) Each county shall maintain & =ingle orgznizational
unit located in the office of the district attorney which shall have
the responsibility for promptly and effectively establishing,
modifying, and enforcing child support obligations, including medical
support, enforcing spousal support orders established by a court of
competent jurisdiction, and determining paternity in the case of a
child born out of wedlock. The district attorney shall take
appropriate action, both civil and criminal, to establish, modify, and
enforce child support and when appropriate enforce spousal support
orders when the c¢hild is receiving public assistance, including

Medi-Cal, and, when appropriate, to take the same actions on behalf of
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a child who is not recelving public assistance, including Medi-Cal.

{b) To the extent required by federal law, actions brought by the
district attorney to establish or enforce support cbligations in all
cases, other than paternity cases or those cases invelving complex
issues, shall be completed within the following time limits: (1) 90
percent of the actions shall be completed within three months from the
date of sgervice; (2) 98 percent of the actions shall be completed
within six menths from the date of service; and (3) 100 percent of the
actions shall be completed within 12 months from the date of service.
As used 1in this section, "“service" means the service of process
required by law for the particular proceeding. The district attorney's
responsibility applies to spousal support only where the spousal
support obligation has been reduced to an order of a court of competent
jurisdiction. In any action brought for modification or revocation of
an order that is being enforced under Title IV-D of the Social Securlty
Act (42 U.S.C. 8ec. 651 et =eq.}, the effective date of the
modification or revocation shall be as prescribed by federal law (42
U.5.C. Sec. 666(a)(9)), or any suhsequent date.

{c) In any action brought or enforcement proceedings instituted by
the district attorney pursuant to this section for payment of child or
spousal support, an action to recover an arrearage in support payments
may be maintained by the district attorney at any time within the
period otherwise specified for the enforcement of a support Judgment,
notwithstanding the fact that the child has attained the age of
majority.

{d) The county shall undertake an outreach program tec Iinform the
public that the services described in subdivisions {(a) to {c¢),
inclusive, are available to persons not receiving public assistance,
There shall be prominently displayed in every public area of every
office of the units established by this section a notice, in clear and
simple language prescribed by the Director of Social Services, that the
services provided in subdivisions (a) to (c), inclusive, are provided
to all individuals whether or not they are recipients of publiec social
services.

(e} In any action to establish a child support order brought by
the district attorney in the performance of duties under this section,

the district attorney may make a motion for an order effective during
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the pendency of that action, for the support, maintenance, and
education of the child or children that are the subject of the action.
This order shall be referred to as an order for temporary support.
This order shall have the same force and effect as a like or similar
order under the Family Lew-Aet--{Part--5-Leommeneing-with-Seetion-4000)
of-Divisien-4-of-the-Givil-GCode} Code.

The district attorney shall file a motion for an order for
temporary support within the following time limits:

{1) If the defendant is the mother, a presumed father under
subdiviaten—{a)—of--Section-7004-of-the-GCivil--Gode Section 7611 of the
Family Code, or any father where the child is at least six months old
when the defendant files his answer, the time 1limit is 90 days after
the defendant files an answer,

{2) In any other case where the defendant has filed an answer
prior to the birth of the child or not more than six months after the
birth of the child, then the time 1limit i1s nine months after the birth
of the child.

If more than one child is the subject of the action, the
limitation on reimbursement ghall apply only as to those children whose
parental relationship and age would bar recovery were a separate action
brought for support of that child or those children.

If the district attorney fails to file a motion for an order for
temporary support within time 1limits specified in this section, the
district attorney shall bhe barred from obtaining a judgment of
reimbursement for any support provided for that child during the pericd
between the date the time limit expired and the motlion was filed, or,
if no such motion is filed, when a final judgment 1s entered.

Nothing in this section prohibits the district attorney from
entering into cooperative arrangements with other county departments as
necegsary to carry out the responsibilities imposed by this section
pursuant to plans of cooperation with the departments approved by the
State Department of Sccial Services.

Nothing in this section shall otherwise limit the ability of the
district attorney from securing and enforcing orders for support of a
spouse or former spouse as authorized under any other provision of law.

As used in subdivision (b), "complex issues" means issues arising

in the following types of cases: (1) any case which could directly
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result in a person's incarceration; (2) any case Involving the right teo
Jury trial; and (3) any case so deemed by a commissioner, a referee, or
a superior court judge.

In counties which operate an expedited process in accordance with
Section 640.1 of the Code of Civil Procedure, commissioners and
referees shall order a temporary support obligation under the expedited
process in complex cases, as defined in this section, prior to
referring those cases to the full judicial system.

(f) As used In this article, "enforcing obligations" includes, but
is not limited to, (1) the use of all interception and notification
systems operated by the State Department of Social Services for the
purposes of aiding in the enforcement of support c¢bligations, (2) the
obtaining by the district attorney of an Initial order for child
support, which may iInclude medical =support or which is for medical
support only, by civil or criminal process, (3) the initiation of a
motion or order to show cause to increase an existing c¢hild suppert
order, and the response to a motion or order to show cause brought by
an obligor parent to decrease an existing c¢hild support order, or the
initiation of a motion or order to show cause te obtaln an order for
medical support, and the response to a motion or order to show cause
brought by an obligor parent to decrease or terminate an existing
medical support order, without regard to whether the child is receiving
public assistance, and (4) the response to a notice of motion or order
to show cause brought by an obligor parent to decrease an exlsting
spousal support order when the child or children are residing with the
obligee parent and the district attorney is also enforcing a related
child support obligatlion owed to the obligee parent by the same obligor.

(g} As used in this section, “out of wedlock" means that the
blological parents of the child were not married to each other at the
time of the child's conception,

{h) The district attorney is the public agency responsible for
administering wage withholding for the purposes of Title IV-D of the
Social Security Act (42 U.5.C. B8Sec. 651 et seg.)., The distriet
attorney shall seek a-wage--asseignment an earnings assignment order for

support in any case as soon as the obligor is In arrears in payment of
support pursuant to Ghapter-5-{ecommenecing-with-Seetien--4300)—of-Title
iy 5—of-Part-5-of-Bivision-4—ef-—the--Givil-Cede Chapter 6 (commencing
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with Section 5200} of Part 5 of Division 9 of the Family Code.
Nothing in this section shall limit the authority of the district

attorney granted by other sections of this code or otherwise granted by
law,

{1) In the exercise of the authority granted under this article,
the distriet attorney may intervene, pursuant to subdivision (b) of
Section 387 of the Code of Civll Procedure, by ex parte application, in
any action under the Family Law-Adct—{Part-5-——{ecommencing-with-Seetion
40003 —of-Pivision--4-of-the-Givil-Code)}y-the-Uniform-Parentage-Aet-{Part
F-teommeneing-with-Seetion-7000}-o0f-Bivinion—4—of—-the GivilGede) Code,
or other proceeding wherein child support is an issue or a reduction in
spousal support is sought, By notice of motion, order to show cause,
or responsive pleading served upon all parties to the action, the
district attorney may request such relief as appropriate which the
district attorney is authorized to seek.

{(j) The district attorney shall comply with any guldelines
established by the State Department of Soclal Services which set time
standards for responding to requests for assistance in locating absent
parents, establishing paternity, establishing child support awards, and
collecting child support payments,

{k) As used in this article, medical support activitles which the
district attorney 1s authorized to perform are limited to the following:

{1) The obtaining and enforcing of court orders for health
insurance coverage,.

{2) Any other medical support activity mandated by federal law or
regulation.

Comment. Section 11475.1 is amended to suhstitute a reference to
the Family Code for the former reference to the Family Law Act and to
substitute references to the provizions of the Family Code that
superseded the Civil Code provisions formerly referred to 1in the
section. The terminolegy used in subdivision (h) is conformed to the
terminology used in the Family Code.

Hel & Ingt., Code 11475.3 (repealed Eeport concerni compatible

family law forms
SEC. . Section 11475.3 of the Welfare and Institutions Code 1is

repealed.
11475+ 3+——-fa)}—-The —Judi-eial--Leuvneil-—shall-——sollelt——comment—£rom
digtriet-atterneya-throughout-the-ntate-regarding—-the-need for—eomputer
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sempatible—family-taw-—forme—the-ourrent-wmetheds —of--form -preparationy
and-——existing-——word ——procesoing ——er-—-computesr———systems——and-—--their
compatibility—with-computer-ecompatible-family-Iavw—fermar
£by——-Commeneing—-on~January—iy--1085—+the--Judieial —Gouneil--shall
condtet—a—statewlde project-on-the-useof-computer—eompatible—-Judieial
Coureil——Ffamily—Jaw-—forms———In——evaltiating —the-projeecty—the--~Judieial
Couneil-—-shall -eonsider—-the-vomment——o f—-dietriot—attorneys —and——other
membera-ef-the-8tate-Bar-ef-GCaliferniay-eourt—elerkoar—and-Judgens
{e)--Fhe--Judicial--Counedl--shall-~report——to——the--Leginlature-—by
Deeember-314-3985,--on-the-regults-ef-the-projeet-and-the-feasibility-of
the-expanded-use—-ef-computer-compatible-forma~

Comment., Former Section 11475.3 is repealed as obsolete.

Welf, & Inst, Code § 11476.1 (technical amendment}, Agreements with

noncustodial parents
SEC. . Section 11476.1 of the Welfare and Institutions Code is

amended to read:

11476.1. (a} In any case where the district attorney has
undertaken enforcement of support, the district attorney may enter into
an agreement with the noncustodial parent, on behalf of a minor chiid
or children, a spouse, or former spouse for the entry of a judgment
without action determining paternity, 1f applicable, and for periodic
child and spousal suppeort payments based on the noncustodial parent's
reasonable ability to pay or, if for spousal support, an amount
previously ordered by a court of competent jurisdiction. An agreement
for entry of a judgment under this section may be executed prior to the
birth of the child and may include a provision that the judgment is not
to be entered until after the birth of the child.

{b) A judgment based on the agreement shall be entered only if one
of the following requirements is satisfied:

(1) The noncustodial parent Is represented by legasl counsel and
the attorney signs a certificate stating: "I have examined the
proposed judgment and have advised my client concerning his or her
rights in connection with this matter and the consequences of signing
or not signing the agreement for the entry of the judgment and my
client, after being so advised, has agreed to the entry of the

judgment."
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(2) A Jjudge of the court in which the judgment is to be entered,
after advising the noncustodial parent concerning his or her rights in
connection with the matter and the consequences of agreelng or not
agreelng to the entry of the Jjudgment, makes a finding that the
noncustodial parent has appeared before the judge and the Jjudge has
determined that under the circumstances of the particular case the
noncustodial parent has willingly, knowingly, and intelligently waived
his or her due process rights in agreelng to the entry of the Judgment.

{c) The clerk shall file the agreement, together with any
certificate of the attorney or finding of the court, without the
payment of any fees or charges, If the requirements of this section
are satisfled, the court shall enter judgment thereon without action.
The provisions of Seetisn-4H02—-er--Sectien—4801-F—of-the--Givil-Gede
Article 4 {(commencing with Section 4200) of Chapter 2 of Part 2 of
Division ¢ of the Family Code or Chapter 4 (commencing with Section
4350) of Part 3 of Division ¢ of the Family Code shall apply te such
Judgment. A judgment for support so entered may be enforced by any

means by which any other judgment for support may be enforced.

{d} Upon request of the district attorney in any case under this
section, the clerk shall set the matter for hearing by the court. The
hearing shall be held within 10 days after the clerk receives the
request. The district attorney may require the person who signed the
agreement for the entry of judgment to attend the hearing by process of
subpoena in the same manner as the attendance of a witness in a civil
action may be required. The presence of the person whe signed the
agreement for entry of judgment at the hearing shall constitute the
presence of the person in court at the time the order 1s pronounced for
the purposes of Section 1209.5 of the Code of Civil Procedure if the
court makes the findings required by paragraph (2) of subdivision (b).

(e) The district attorney shall cause the following to be served,
in the manner specified in Section 415.10, 415.20, 415.30, or 415.40 of
the Code of Civil Procedure, upon the person who signed the agreement
for entry of the judgment and shall file proof of service thereof with
the court:

{1) A copy of the judgment as entered.

{2) If the judgment includes an order for child or spousal support

payments, a notice stating the substance of the following: "The court
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has continuing authority to make an order Increasing or decreasing the
amount of the child or spousal support payments. You have the right te
request that the court order the child and spousal support payments be
decreased or eliminated entirely."

(f) An order for child and spousal support Iincluded in a judgment
entered under thils section may be modified or revoked as provided in
Seekien—-4700-or-Section--430 -of-the Givil-GCoede Article 1 {commencing
with Section 3650) of Chapter 6 of Part 1 of Division 9 of the Family
Code and in (1} Articles 1 {(commencing with Section 4000} and 3

{commencing with Section 4100) of Chapter 2 of Part 2 of Division 9 of

the Family Code or (2) Chapters 2 {(commencing with Section 4320) and 3
{commencing with Section 4330} of Part 3 of Division 9 of the Family

Code. The court may modify the order to make the support payments
payable to a different person.

{(g) For the purposes of this section, in making a determination of
the mnoncustodial parent's reascnable ability to pay, any relevant
circumstances set out in Sestion-346-—-of -the-Civil-Gode Section 4005 of
the Family Code shall be considered.

{h) After arrest and before plea or trisal, or after conviction or

plea of guilty, under Section 270 of the Penal Code, if the defendant
appears before the court in which the criminal action 1is pending and
the requirements of paragraph (1) or (2) of subdivision (b) have heen
satisfied, the court may suspend proceedings or sentence in the
criminal action, but this does not limit the later institution of a
civil or ecriminal action or 1limit the use of any other procedures
available to enforce the judgment entered pursuant to this section.

{i) Nothing In this section applles to a case where a civil action
has been commenced.

Comment, Section 11476.1 is amended to substitute references to
the provisions of the Family Code that superseded the Civil Code
provisions formerly referred to in the section.

Welf, & Inst, Code 8§ 11478 (technical amendment). Cooperation of

agencies
SEC. . Section 11478 of the Welfare and Institutions Code is

amended to read:
11478. All state, county, and local agencles shall cooperate in

the enforcement of any child support obligation or to the extent
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required under the state plan under Section 11475.2 of this code and
Seetion—1650--of -the GCode-of-Givil-Precedvre and Chapter 4 (commencing
with Section 4800) of Part 5 of Division 9 of the Family Code, spousal

support ordera and in the locatien of parents who have abandoned or
deserted children, irrespective of whether the children are or are not
recelving aid to families with dependent children, and shall, on
request, supply the county department, the Department of Justice, any
county probation cfficer, the district attorney of any county in this
state, or the California Parent Locator Service with all Information on
hand relative to the location, income, or property of any absent
parents, spouses, or former spouses, notwithstanding any other
provision of law making the information confidentlal, and with all
information on hand relative to the location and prosecution of any
person who has, by means of false statement or representation or by
impersonation or other fraudulent device, obtalned ald for a2 child
under this chapter.

Comment., Section 11478 (as amended by 1991 Cal. Stat. ch. 943, §
1) {s amended to substitute references to the provisions of the Family
Code that superseded former Section 1650 of the Code of Civil Procedure.

A rteference to the Uniform Reciprocal Enforcement of Support Act,
now compiled in the Family Code, has been substituted for the reference
to Section 1650 of the Code of Civil Procedure formerly referred to in
Section 11478. Former Section 1650 merely provided the short title for
the uniform act. The substituted reference in Section 11478 includes
the entire uniform act.

Welf. & Inst, Code § 11478.1 (amended)., Confldentiality of reccrds
SEC. . Sectlon 11478.1 of the Welfare and Institutions Code is

amended to read:

11478.1. {a) It 1is the iIntent of the Legislature to protect
individual rights of privacy, and ¢to facilitate and enhance the
effectiveness of the child and spousal support enforcement program, hy
ensuring the confidentiality of support enforcement records, and to
thereby encourage the full and frank disclosure of information relevant
to all of the following:

{1) The establishment or maintenance of parent and child
relatlonships and support obligations.

{2) The enforcement of the child support 1liability of absent
parents.

{3) The enforcement of spousal suppert liability of the spouse or
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former spouse to the extent required by the state plan under Section
11475.2 of this code and-Section-1650-ef-+the-Code-of--Civil-Precedure
and Chapter 4 (commencing with Section 4800) of Part 5 of Division 9 of

the Family Code.
{4) The location of absent parents.

(b} ©Except as provided in subdivision (c), all files,
applications, papers, documents, and records established or maintained
by any public entity pursuant to the administration and implementation
of the child and spousal support enforcement program established
pursuant to Part D (commencing with Section 651) of Subchapter IV of
Chapter 7 of Title 42 of the United State Code and this article, shall
be confidential, and shall not be open to examination or released for
disclosure for any purposes not directly connected with the
administration of the child and spousal support enforcement program.
No public entity shall disclose any file, application, paper, document,
or record, or the Information contained therein, except as expressly
authorized by this section.

{c)} Disclosure of the information described in subdivision (b) is
authorized as follows:

(1) All files, applications, papers, documents and records as
described in subdivision (b) shall be available and may be used by a
public entity for all administrative, eivil, or criminal
investigations, actions, proceedings, or prosecutions conducted ijin
connection with the administration of the child and spousal support
enforcement program approved under Part D {(commencing with Section 651)
of Subchapter IV of Chapter 7 of Title 42 of the United State Code, and
any other plan or program described in Section 303.21 of Title 45 of
the Code of Federal Regulations.

(2) A document requested by a person who wrote, prepared, or
furnished the document may be examined by or discleosed to that person
or his or her designee.

(3} The payment history of an c¢bligor pursuant to a support order
may be examined by or released to the court, the obligor, or the person
on whose behalf enforcement actlons are being taken or that person's
designee.

{4) Public records subject to disclosure under the Public Records
Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of the
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Government Code} may be released.

(5) After a noticed motion and a finding by the court, in a case
in which enforcement actions are heing taken, that release or discharge
to the obligor is required by due process of law, the court may order a
public entity, which possesses an application, paper, document, or
record as described in subdivision (b)) to make that item available to
the obligor for examination or copying, or to disclose to the obligor
the contents of that item. Article 9 (commencing with Section 1040} of
Chapter 4 of Division 3 of the Evidence Code shall not be applicable to
proceedings under this part.

{6) To the extent not prohibited by federal law or regulation,
information indicating the exlstence or imminent threat of a crime
against a minor child, or location of a concealed or abducted child or
the location of the concealing or abducting person, may be disclosed to
any appropriate law enforcement agency, or to any state or county child
protective agency, or may be used in any Jjudicial proceedings to
prosecute that crime or to protect the child.

(7) The soclal security number, most recent address, and the place
of employment of the absent parent may be released to an authorized
person as defined in Section 653(c) of Title 42 of the United States
Code, only if the authorized person has filed a request for the
information, and only if the Information has been provided to the
California Parent Locator Service by the federal Parent Locator Service
pursuvant to Section 653 of Title 42 of the United States Code,

{d)(1) "Administration and implementation of the child and spousal
support enforcement program,” as used in this section, means the
carrying out of the state and local plans for establishing, modifying,
and enforeing child support obligations, enforcing spousal support
orders, and determining paternity pursuant to Part D {commencing with
Section 651) of Subchapter IV of Chapter 7 of Title 42 of the United
States Code and this article,

(2) For purposes of this section, "obligor" means any person owing
a duty of support.

{(e) Any person who willfully, knowingly, and Intentionally
violates this section is guilty of a misdemeanor.

(f) HNothing In this section shall be construed to compel the

disclosure of information relating to a deserting parent who is a
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recipient of aid under a public assistance program for which federal
ald is paid to this state, if that information is required to be kept
confidential by the federal law or regulations relating to the program.

Cormment, Subdivision (a) of Section 11478.,1 (added by 1991 Cal.
Stat, ch., 943, § 2) 1s amended to substitute references to the
provisions of the Family Code that superseded former Sectlion 1650 of
the Code of Civil Procedure,

Welf, & Inat, Code § 11478.2 (technical amendment). Actions involving

paternity or support; representation by district attorney and attorney

general; notices; independent actions; consent to stipulations
SEC. . Section 11478.2 of the Welfare and Institutions Code is

amended to read:

11478.2. (a) In all actions 1invelving paternity or support,
including, but not limited to, proceedings under Fitle-S-{commeneing
with-Seetden-241)-of-Part-3-of-Divisien-1-of-the-Civil-Cedey-under-Part
S—-{eommeneing-with-Seetion-4060)-of-Division—4-of--the--Givll-Leoder—under
Rart-J-{commencing-with-—Seetion-700053—of—Divislon 4 —of—the-Civil-Codey
under-Title-10a—{ecommeneing-with-8eetion-1650)-of-Part—3—of the -Gede—of
6ivil-Preeedure the Family Code, and under this division, the district

attorney and Attorney General represent the publie Interest iIn
establishing, modifying, and enforcing support obligations. No
attorney-client relationship shall he deemed to have been created
between the district attorney or Attorney General and any person by
virtue of the action of the district attorney or the Attorney General
in carrying out these statutory duties.

{b) The provisions of subdivision (a) are declarative of existing
law.

{c) In all requests for services of the district attorney or
Attorney General pursuant to Section 11475.1 relating to actions
involving paternity or support, mnot later than the same day an
individual makes a request for these services in person, and not later
than five working days after either (1) a case is referred for services
from the county welfare department, (2) receipt of a request by mail
for an application for services, or (3) an Iindividual makes a request
for services by telephone, the district attorney or Attorney General
shall give notice te the individual requesting services or on vhose

behalf services have been requested that the district attorney or
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Attorney General deoes not represent the individual or the children who
are the subject of the case, that no attorney-client relationship
exists between the district attorney or Attorney General and those
persons, and that no such representatlion or relationship shall arise if
the distriet attorney or Attorney General provides the =ervices
requested. Notice shall be in bold print and in plain English and
shall be translated inte the language understandable by the recipient
when reasonable. The notiece shall include the advice that the absence
of an attorney-client relationship means that communications from the
recipient are not privileged and that the district attorney or Attorney
General nay provide support enforcement services to the other parent in
the future.

{d) The district attorney or Attorney General shall give the
notice required pursuant to subdivision (c) to all reciplents of
services under Section 11475.1 who have not otherwise been provided
that notice, not later than the date of the next annual notice required
under Section 11476.2., This notice shall inelude notification to the
recipient of services under Section 11475.1 that the recipient may
inspect the clerk's file at the county clerk's office, and that, upon
request, the district attorney, or, if appropriate, the Attorney
General, will furnish a copy of the most recent order entered in the
case.

{e) The district attorney, or, 1f appropriate, the Attorney
General, shall provide to reciplents of suppert services under Section
11475.1, not later than 30 calendar days after the filing of a
complaint for paternity or support, or both, information sufficlent to
jdentify the cases, including the case name and docket number and
address of the court where the complaint has been filed. In this
initial notice, the district attorney or Attorney General shall Inform
the recipient that the district attorney or Attorney General may enter
into a stipulated order resclving the complaint, and that if the
recipient wishes to assist the prosecuting attorney, he or she should
send all Information on the noncustodial parent's earnings and assets
to the prosecuting attorney.

(f) The district attorney or Attorney General shall give
reagsonable notice to reclpients of services under Section 11475.1 of

the initial date and time, and purpose of every hearing in a civil
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action for paternity or support. The district attorney or Attorney
General shall make reasonable efforts to ensure that the district
attorney or Attorney General has current addresses for recipients of
support enforcement services. The notice shall be made ne later than
seven calendar days prior to the hearing, or within two days of the
receipt of notice of the hearing by the district attorney or Attorney
General, if notice is recelved less than seven calendar days prior to
the hearing. The fallure of the distriect attorney or Attorney General
to comply with this subdivision shall not affect the wvalidity of any
order.

(g) The district attorney or Attorney General shall give notice to
recipients of services under Section 11475.1 of every order obtained by
the district attorney or Attorney General that establishes or modifies
the support obligation for the recipient or the children who are the
subject of the order, by sending a copy of the order to the reciplent.
The notice shall be made within 30 calendar days after the order has
been filed. The district attorney or Attorney General shall alsc give
notice to these recipients of every order obtained in any other
jurisdiction, that establishes or modifies the support cbligation for
the recipient or the children who are the subject of the order, and
which is received by the district attorney or Attorney General, by
sending a copy of the order to the recipient within 30 calendar days
after the district attorney or Attorney General has received a copy of
the order. In any actlon enforced under TFitle—-lGa—{commeneing--with
Seetion—-1650F—of —Part——3-—of --the--Gede—-of-Eivil--Preeedure Chapter 4
(commencing with Section 4800) of Part S5 of Division 9 of the Family

Code, the notice shall be made in compliance with the regquirements of

that seetiom chapter. The failure of the district attorney or Attorney
General to comply with this subdivision shall not affect the valldity
of any order,

(h) The district attorney or Attorney General shall give notice to
the noncustodial parent against whom a civil action is filed that the
district attorney or Attorney General is not the attorney representing
any individual, including, but not limited to, the custodial parent,
the child, or the noncustodial parent.

(1) Nothing in this section shall be construed to preclude any

person who is receiving services under Section 11475.1 from filing and
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prosecuting an independent action to establish, modify, and enforce an
order for current support on hehalf of himself or herself or a child if
that person is not receiving public assistance,

{J) A person who is receiving services under Section 11475.1 but
who is not currently receiving public assistance on his or her own
behalf or on behalf of a child shall be asked to execute, or consent
to, any stipulation establishing or modifying a support order in any
action in which that person is named as a party, before the stipulation
is filed. The district attorney or Attorney General ghall not submit
te the court for sgpproval a stipulation to establish or modify a
support order in such an action without first obtaining the signatures
of all parties to the action, their attorneys of record, or persons
autherized to act on their behalf,

{k) The district attorney or Attorney General shall not enter into
a stipulation which reduces the amount of past due suppert, Iincluding
interest and penalties accrued pursuant to an order of current support,
on behalf of a person who 1s receiving support enforcement services
under Section 11475.1 and who is owed support arrearages that exceed
unreimbursed public assistance pald to the recipient of the support
enforcement services, without first obtaining the consent of the person
whe 1s receiving services under Section 11475.1 on his or her own
behalf or on behalf of the child,

(1) The notices required in this section shall be provided in the
following manner:

{1 In all cases Iin which the person recelving services under
Section 11475.1 resides in California, notice shall be provided by
mailing the item by first-claszs mall to the last known address of, or
personally delivering the item to, that persom.

{2) In all actions enforced under Title—-Ha—{ecomrencing-with
Seetion—1650)—of--Rart—3-—of--the -Lode——ef-Givil - Precedure Chapter &
{commencing with Section 4800) of Part 5 of Division 9 of the Family
Code, unless otherwise specified, notice shall be provided by mailing
the item by first-class mail to the Initiating court.

Comment. Subdivision {a) of Sectlon 11478.2 (as amended by 1991
Cal. Stat. ch. 495, § 4) is amended to substitute a reference to the
Family Code for the provisions formerly referred to in the subdivision
vhich have been superseded by provisions of the Family Code.
Subdivision (g) and subdivision (I)(2) are amended to substitute a
reference to the Family Code provisions that superseded the Code of
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Civil Procedure provisions formerly referred to those subdivisions.

Welf, & Inst, Code § 11478.8 ({(amended). PRequest by district attocrney

for information

SEC. . Section 11478.8 of the Welfare and Institutions Code is
amended to read:

11478.8, (a) Upon recelpt of a written request from a district
attorney enforcing the obligation of parents to support their children
pursuant to Section 11475.1, every employer and labor organization
shall cooperate with and provide relevant employment and income
information which they have In thelr possession to the district
attorney for the purpose of establishing, modifying, or enforcing the
support obligation. No employer or labor organization shall incur any
liability for providing this information to the district attorney.

{b) Relevant employment and income information shall include, but
not be limited to, all of the following:

(1) Whether a named person has or has not been employed by an
employer or whether a named person has or has not been employed to the
knowledge of the labor organization.

(2) The full name of the employee or member or the first and
middle initial and last name of the employee or member.

(3) The employee's or member's last known residence address.

(4) The employee's or member's date of birth.

(5) The emplovee's or member's social security number

{(6) The dates of employment,

(7) All earnings paid to the employee or member and reported as
W-2 compensation in the prior tax year and the employee's or member's
current basic rate of pay.

{8) Whether the dependent health insurance coverage is avallable
to the emplovyee through employment or membership in the labor
organization.

{e) The district attorney shall notify the employer and labor
organization of the district attorney case file number in making a
request pursuant to this section. The written request shall include at
least three of the following elements regarding the person who is the
subject of the inquiry: (A) first and last name and middle initial, if

known; (B) social security number; (C) driver's license number; (D)
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birth date; (E) last known address; or (F) spouse's name,

{d) The district attorney shall send a notice that a request for
this information has been made to the last known address of the person
who is the subject of the inguiry,

£b3

{e) An employer or labor organization which fails to provide
relevant employment information to the district attorney within 26 30
days of recelving a request pursuant to subdivision (a) may be assessed
a civil penalty of a maximum of five hundred dollars ($500), plus
attorney's fees and costs. Proceedings to impose the civil penalty
shall be commenced by the filing and service of an order to show cause.

ted

{f) "Labor organization," for the purposes of this section means a
labor organization as defined in Section 1117 of the Labor Code or any
related benefit trust fund covered under the federal Employee
Retirement Income Security Act of 1974 (Chapter 18 {commencing with
Section 1001) of Title 29 of the United States Code).

£d3

{g) Any reference to the district attorney In this section shall
apply only when the distriect attorney is otherwise ordered or required
to act pursuant to existing law., Nothing in this section shall bhe
deemed to mandate additional enforcement or collection duties upon the
district attorney beyond those imposed under existing law on the
effective date of this sectiom.

Comment, Section 11478.8 (as amended by 1991 Cal. Stat. ch. 542,
§ 7) 1s amended to change the time under subdivision (e} from 20 to 30
days., The 30-day period is drawn from former Civil Code Section
4390.16 as amended by 1991 Cal., Stat, ch, 542, § 4. Subdivisions (a)
and (c) of former Civil Code Section 4390.16 {as amended by 1991 Cal.
Stat. ch. 542, § 4) overlapped and duplicated Section 11478.8, but
Section 11478.8 was broader In scope because it applied to a labor
organization as well as to an employer. This duplication caused a
problem. The employer was required to provide information within 30
days under subdivision {c¢) of former Civil Code Section 4390.16 by
virtue of an amendment to that section (by 1921 Cal. Stat., ch. 542, §
4) which increased the time therein provided for the report from 20 to
30 days, but Section 11478.8 (as amended by 1991 Cal. Stat. ch. 542, §
7) was not amended to increase the time therein provided in that
section for the report from 20 to 30 days. Both sections dealt with
the same report from an employer and the Civil Code section allowed 30
days for the report and the Welfare and Institutions Code section
allowed 20 day for the same report. The provisions of subdivisions (a)
and (c) of the Civil Code section are no longer continued and the
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Welfare and Institutions Code section 1s amended to adopt the 30 day
time allowed for the report.

Welf, & Inst. Code § 11489 ({(technical amendment). Assipnment of

earnings

SEC. . Section 11489 of the Welfare and Institutlons Code is
amended to read:

11489, After judgment in any court action brought to enforce the
support obligation of an absent parent pursuant to the provisions of
this chapter, the court may erder-an-assdigament—-of--earnings-pursuant-te
chaptes--b-—{ecomneneing-—with-Seetdon-43003-o&-Title-I. 5 of-Part—S5-of
Divipien—4 of—theGlwil -Code issue an earnings assignment order for

support pursuant to Chapter 6 {commencing with Sectlon 5200) of Part §
of Division 9 of the Family Code.

Gomment, Section 11489 1s amended to substitute a reference to
the provisions of the Family Code that superseded the <Civil Code
provisions formerly referred to in the section and to adopt the
terminology used in the Family Code,

Welf, & Inst, Code § 11490 (technical amendment). Medical insurance
SEC. . Section 11490 of the Welfare and Institutions Code is

amended to read:

11490. (a) The state medical insurance form required in Seetieon
4F36——of—the—Givil-Code Article 1 {(commencing with Sectio
Chapter 7 of Part 1 of Division 9 of the Family Code shall include, but
ghall not be limited to, all of the following:

(1) The parent or parents' names, addresses, and social security
numbers,

{2) The name and address of each parent's place of employment.

{3) The name or names, addresses, pellicy number or numbers, and
coverage type of the medical insurance pelicy or policies of the
parents, if any.

{4) The name, AFDC case number, social security number, and Title
IV-E foster care case number or Medi-Cal case numbers of the parents
and children covered by the medical insurance pelicy or policies,

(b) In any action brought or enforcement proceeding instituted by
the district attoerney under this article for payment of child or

spousal support, a completed state medical insurance form shall be
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obtained and sent by the district attorney to the State Department of
Health Services in the manner prescribed by the State Department of
Health Services.

Where it has been determined under Section 4¥26—ef--the-Givll GCede

3751 of the Family Code that health insurance coverage is not available
at no or reasonable cost, the district attorney shall seek a provision
in the support order which provides for health insurance coverage
should it become available at no or reasonable cost.

Health insurance coverage shall be considered reasonable in cost
if it is employment-related group health insurance or other group
health insurance, regardless of the service delivery mechanism. As
used in this section, "health insurance coverage™ also Iincludes
provision for the delivery of health care services by a fee for
service, health maintenance organization, preferred provider
organization, or any cother type of health care delivery system under
which medical services could be provided to the dependent child or
chlldren of an absent parent.

(c)(1) The district attorney shall request employers and other
groups offering health insurance coverage that is being enforced under
this article to notify the district attorney if there has been a lapse
in insurance coverage., The district attorney shall be responsible for
forwarding information pertaining to the health insurance policy
secured for the dependent children for whom the district attorney is
enforcing the court ordered medical support to the custodial parent,

{2) The district attorney shall periodically communicate with the
State Department of Health Services to determine 1f there have been
lapses in health insurance coverage for public assistance applicants
and recipients. The State Department of Health Services shall notify
the district attorney when there has been a lapse in court-crdered
insurance coverage.

{3) The district attorney shall take appropriate action, civil or
criminal, to enforce the obligation to obtain health insurance when
there has been a lapse In insurance coverage or failure by the
responsible parent to obtain insurance as ordered by the court,

(4) The district attorney shall inform all individvwals upon their
application for child support enforcement services that medical support

enforcement services are available.
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If the spouse or child does not receive public assistance or aid
and is not a Medi-Cal applicant or recipient, the district attorney
shall obtaln the applicant's consent prior to providing medical support
enforcement services.

Comment. Section 11490 1s amended to substitute references to the
provisions of the Family Code that superseded the Civil Code provisions
formerly referred to in the section.

¥Welf, & Inst, Code 12 technical amendment Purpose: inclusionss

remuneration of perscons under a legal duty to provide services; respite

care

SEC. . Section 12300 of the Welfare and Institutions Code is
amended to read:

12300. The purpose of this article is to provide in every county
in a manner consistent with this chapter and the annual Budget Act
those suppoertive services identified in this section to aged, blind, or
disabled persocns, as defined under this chapter, who are unable to
perform the services themselves and who cannot safely remaln in their
homes or abodes of thelr own choosing unless these services are
provided,

Supportive services shall iInclude domestic services and services
related to domestic services, heavy cleaning, nonmedical personal
services, accompaniment by a provider when needed during necessary
travel to health-related appeintments or to alternatlive resource sites
and other essential transportation as determined by the director, yard
hazard abatement, protective supervision, teaching and demonstration
directed at reducing the need for other supportive services, and
paramedical services which make it possible for the reciplent to
establish and maintain an independent living arrangement.

Where these supportive services are provided by a person having
the legal duty pursuant to the Giwil-Gode Family Code to provide for
the care of his or her child whe 1z the reciplent, the provider of
supportive services shall receive remuneration for the services only
when the provider leaves full-time employment or is prevented from
obtaining full-time employment because no other suitable provider is
avallable and where the inabllity of the provider to provide supportive
services may result in inappropriate placement or inadequate care.

These providers shall be paid only for the following supportive
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services: services related to domestic services, nonmedical personal
gervices, accompaniment hy a provider when needed during necessary
travel to health-related appointments or to alternative resource sites,
other essential transportation as determined by the director, and
protective supervision only as needed because of the functional
limitations of the child and paramedical services,

To encourage maximum voluntary services, so as to reduce
governmental costs, respite care shall also he provided., Respite care
is temporary or periodic service for eligible recipients to relieve
persons who are providing care without compensation.

Comment. Section 12300 is amended to substitute a reference to
the Family Code for the former reference to the Civil Code, The
provisions of the Civil Code relating to support have been superseded
by provisions of the Family Code. See ,e.g., Sections 3900-4414 of the
Family Code,

W Inst Code 12 technical amendment Liabilit of
relatives under state supplementa rogram for aged blind and
disabled

SEC. . Section 12350 of the Welfare and Institutlions Code is
amended to read:

12350. No relative shall be held legally liable to support or to
contribute to the support of any applicant for or recipient of aid
under this chapter. HNo relative shall be held liable to defray in
whole or in part the cost of any medical care or hospital care or other
service rendered to the recipient pursuant to any provision of this
code if he is an applicant for or a recipient of alid under this chapter
at the time such medical care or hospital care or other service lis
rendered,

Hotwithstanding the--provisions -sf-Seotion-206-of--the-Givil-Leode
Sectlons 3910, 4400, and 4401 of the Family Code, or Section 270c of

the Penal Code, or any other provision of this code, no demand shall be

made upon any relative to support or contribute toward the support of
any applicant for or reciplent of aid under this chapter. No county or
city and county or officer or employee thereof shall threaten any such
relative with any legal action against him by or in behalf of the
county or city and county or with any penalty whatscever,.

Comment. Section 12350 is amended to substitute references to the
provisions of the Family Code that superseded the Civil Code section
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formerly referred to in the section.-

Welf, & Inst, Code 14010 {(technical amendment Responsibility of
parents for person under 21 years for health care

SEC. . Section 14010 of the Welfare and Institutions Code is
amended to read:

14010. {a) Notwithstanding any other provision of law, the parent
or parents of a person under 21 years of age shall not be held
financially responsible, ner shall financial contribution be requested
or required of such parent or parents for health care or related
services to whiech the person may consent under any express provision of
law, ineluding, but not limited to, Sections 25<-95—B34 534 Fr—23b4+8
340 y—-and—-34v10—-of~the~-Livil--Gode 6924, BI25 2 92 6928, and
6929 of the Family Code, and inecluding, but not limited to, maternity

home care, soclal service counseling, and other services related to
pregnancy of the person which are provided by a licensed maternity home.

Federal financial participation in providing such services shsall
not be claimed to the extent that the exemption from financial
responsibility provided by this section 1is inconsistent with federal
law.

{b) HNotwithstanding the provisions of subdivision {(a), the parent
or parents of a person under 21 years of age, who is living in the home
of the parent or parents, shall be held financlally responsible for
health care or related services to which the person under 21 years of
age may consent pursuant to Seeiien—25--b—ofF-—the--Ghril-—Gode paragraph
(1Y of subdivision (e) of Section 7050 of the Family Code, but

excluding health care and or related services to which a person may
consent under Sections 25+93-34<55~3F-H 8340 - and—34-10- -0 £-the
Givil-GCede 6924, 6925 926, 6927, 6928, and 6929 of the Family Code,

Comment. Section 14010 is amended to substitute references to the
provisions of the Family Code that superseded the Civil Code provisions
formerly referred to In the section.

Welf., & Inst, Code § 16100 (technical amendment). License
SEC. . Section 16100 of the Welfare and Institutions Code is

amended to read:
16100. Any county may apply for, and the department may issue
pursuant to Chapter 3 (commencing with Section 1500) of Division 2 of
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the Health and Safety Code to any county agency designated by the
county making the application, a license to perform the home-finding
and placement functions, to investigate, examine, and make reports upon
petitions for adeption filed 1n the superior court, to act as a
placement agency in the placement of children for adoption, to accept
relinquishments feor adoption, and to perform such other functions in
connection with adoption as the department deems necessary, or to do
any of them. Nothing in this section shall be construed to authorize
licensed county adoption agencies to provide intercountry adoption
services,

In order to extend the services of county adoption agencies to the
maximum number of countles practicable within the 1limits of funds
appropriated therefor, the department may llcense a county adoption
agency to operate In such other counties in the general area of the
agency aa it deems conducive to the effective and efficient
administration of the adoption program.

A license issued to a county agency pursuant to this section
constitutes the holder therecof a "county adoption agency” and the
holder shall be deemed to be an "organization" within the meaning of
this code and of Ghapter—2-{commenoing -with-Seetlon-23})-of-Title-2—of
Part—3-of-Divieion-l-eof-the-Givil-Code Division 13 (commencing with

Section 8500} of the Familvy Code.

Comment, Section 16100 is amended to substitute a reference to
the provisions of the Family Code that superseded the Cilvil Code
provisions formerly referred to In the section.

Welf. & Inst, ©Code & 16101 (technical amendment}. Cost  of
administration
SEC. . Section 16101 of the Welfare and Institutions Code is

amended to read:

16101. The cost of administering the adoption programs undertaken
by a county under license issued pursuant to Section 16100 of this code
ghall be borne by the state in the amount found necessary by the
department for proper and efficient administration. The state shall
reimburse the county for all such necessary administrative costs, after
deducting therefrom the amount of fees collected by the county agency
pursuant to Section 222-72-ef-the-Givil-Gede 8716 of the Family Code.

Comment. Section 16101 is amended to substitute a reference -
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the Family Code section that superseded the Civil Code section formerly
referred to in Section 16101,

Welf, & Inst, Code § 16106 (technical amendment). Adjustments
SEG. . Section 16106 of the Welfare and Institutions Code 1is

amended to read:

16106. The state shall reimburse each county for the cost of care
of any child placed under the custody of a county department pursuant
to Section 224+3F—eor-2i6-66--of-the--Givil-Code 8805 or 2918 of the

Family Code. County claims for relmbursement of expenses incurred
pursuant to Section 224+3F-er--226-66--0f-the-Givil-Gede B305 or 80918 of
the Family Code shall be filed with the department at the time and in

the manner specified by the department, and the claims shall be subject
to audit by the department. Whenever a claim covering a prior fiscal
year is found to have been Iin error, adjustment may be made on a
current claim without the necessity of applying adjustment to the
appropriation for the prior fiscal year.

Comment, Section 16106 is amended to substitute references to the
provisions of the Family Code that superseded the Civil Code provisions
formerly referred to in the section.

Welf, & Inst, Code § 16120 {technical amendment). Pavment of henefits
SEC. . Section 16120 of the Welfare and Institutions Code is

amended to read:

16120. Adoption Assistance Program benefits shall be provided
only on behalf of special needs children for whom all of the following
conditions are met:

{a) The department or licensed adoptlion agency and the prospective
adoptlve parent have signed an adoption assistance agreement which
stipulates the need for and the amount of Adoption Assistance Program
benefits. The adoption assistance agreement shall, at a minimum,
specify the duration of assistance, the responsibility of the adopting
family for reporting changes in circumstances, and the periocdic
recertification required for reevaluating the continuing needs of the
family.

{b) The child is under 18 years of age, or under 21 years of age
and has a mental or physical handicap which warrants the continuation

of assistance.
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(c) The adoptive family is responsible for the child pursuant to
the terms of an adoptive placement agreement or a final decree of
adoption and have signed an adoption assistance agreement.

(d) The adoptive family is legally responsible for the support of
the child and the child is receiving support from the adoptive parent.

{e) The child has been either relinguished for adoption to a
California agency or freed for adoption through termination of parental
rights by a Californla court, or committed to the department pursuant
to Section 234+3F--0r--22666—of—-the-Givil-Cede 8805 or 8918 of the

Family Code.

Comment. Subdivision (e) of Section 16120 is amended to
substitute references to the provisions of the Family Code that
superseded the Civil Code provisions formerly referred to In the
section.

Welf, & 1Inst, Code § 16507.6 (technical amendment}. Voluntary

out—of-home placement

SEC, . Section 16507.6 of the Welfare and Institutions Code is
amended to read:

16507.6. (a) If a minor has been wvoluntarily placed with the
county welfare department subsequent te¢ January 1, 1982, for
out—of-home placement by his or her parents or guardians pursuant to
this chapter and the minor has remalned out of their physical custody
for six consecutlve months, the department shall do one of the
following:

{1) Return the minor to¢ the physical custedy of his or her parents
or guardians.

(2) Refer the minor to a licensed adoption agency for
consideration of adoptive planning and receipt of a permanent
relinquishment of care and custody rights from the parents pursuant to
Section 22arl0-ef-the-Givil-Code 3700 of the Family Code.

(3) Apply for a petition pursuant to Section 332 and file the
petition with the juvenile court to have the minor declared a dependent
child of the court under Section 300.

(4) Refer the minor placed pursuant to paragraph (2) of
subdivision (a) of Section 16507.3 to an interagency administrative
review board as may be required in federal regulations. One member of

the board shall be a licensed mental health practitioner. The review
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board shall review the appropriateness and continued necessity of six
additional months of voluntary placement, the extent of the compliance
with the voluntary placement plan, and the adequacy of services to the
family and child, If the minor cannot be returned home by the 12th
month of voluntary placement services, the department shall proceed
pursuant to paragraph (2) or (3).

(5) Refer the minor placed pursuant to paragraph (1) of
subdivision (a) of Section 16507.3 to an administrative review board as
may be required in federal regulations and as described in subdivision
(b) of Section 16503. If the minor cannct be returned home by the 12th
month of voluntary placement services, the department shall proceed as
described in paragraph (1) or (2).

(b} For those children placed voluntarily prior to January 1,
1981, the six-month consecutive time pericd for provision of child
welfare services shall commence October 1, 1982,

Comment, Subdlvision (a)(2) of Section 16507.6 {(as amended by
1991 Cal. Stat. ch. 1203, § 24) is amended to substitute a reference to
the Family Cede section that superseded the Civil Code section formerly
referred to in Sectlon 16507.6.

Uncodified Savipngs Clause for Qther Enactments jin 1992

SEC. . Any section of any act enacted by the Legislature during
the 1992 calendar year, which takes effect on or before January 1,
1993, and which amends, amends and renumbers, adds, repeals and adds,
or repeals a sectlon amended, amended and renumbered, repealed and
added, or repealed by thls act, shall prevail over this act, whether
that act is enacted before or after this act. The repeal, or repeal
and addition, of any article, chapter, part, title, or division of any
code by this act shall not become operative if any section of any other
act amends, amends and renumbers, adds, repeals and adds, or repeals
any section contained in that article, chapter, part, title, or
division,

Comment, This section is drawn from Section 167 of Chapter 1091
of the Statutes of 1991. It provides that & provision of another act
enacted in 1992 is not 'chaptered out" by a provision of thisg act, even
though this act is "chaptered" after the other act. The effect of this
section is that the provision of the other act will become operative on
the operative date of the other act, and the provision of this aect will
not become operative. In this situation, 1t may be necessary to make a
technical amendment at the 1993 legislative session to the provision
{as contained in the other 1992 act) to make the conforming amendment
that otherwlse would have been made to the provision by this act.
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