
IL-S12, 3010, 3051, 3052 

Memorandum 91-42 

nsll3 
05/31/91 

Subject: Study L-812, 3010, 3051, 3052 - COlllllents of State Bar on 
Various Meeting Materials 

Enclosed are Comments of Team 1 of the State Bar Estate Planning, 

Trust and Probate Law Section on various I18tters on the Commission' s 

agenda for the June 1991 meeting. The comments will be discussed in 

separate memoranda for the meeting or will be raised orally at the 

meeting in connection with the matters to which they relate. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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May 31,1991 

ESTATE PLANNING, TRUST AND 
PROBATE LAW SECTION 

THE STATE BAR OF CALIFORNIA 

888 FRANKl.IN STUET 

SAN FRANCISCO, CA 94103 

(418)881_9 

BBPLYTQ, 

California Law Revision Commission 
4000 Middlefield Road 
Suite D·2 
Palo Alto, CA 943Q3.4739 

Re: Team 1's Report to LRC Memorandums 91·33, 91·36, 91·37 and 91·39 

Gentleman: 

... i ...... 
JKwtN O. GOl.DIDIG, '-""" 
AfilMf: IIC, KnoX'1, ... ....,.,... 
W1,.u~M l. HOlIING1'C*..Iu ,~ 
BU'l'ZlCI.r... lA'WIOIII, '-~ 
v AI.RI7JI J. ".IIIIn'2'. '- .AoIIWfH 
IIADAIU\ .... IIffUJII:. o.u-I 
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1'<ItM.I..wNwt 
'k4lTHW\'W A. uu...nt. ,".u,rn. 
IU.ftMn '.IN:, .18., 1M""... 

~t.&"I' oJ.. tPm.Q, ... .rr-n--~W. PCM.LAIDU.IM,...,. 

..... 4 .. i •• '_ 
llI&Uf JI. oa&.On, 1M"." .. 

Enclosed please find a copy of Team 1's Report on LRC Memos 91-33, 91·36, 91·37 and 91-
39. 

After receipt of Team I's Report, Valerie J. Merritt transmitted the Report to the State Bar 
of California for approval under the Keller decision. Unfortunately, the State Bar both 
misplaced and mismanaged the approval process, We just received approval yesterday. I 
apologize for any inconvenience the delay in transmitting this Report may cause the 
Commission. 

Sincerely, 

cc: Valerie J. Merritt 
Bruce Ross 
Robert L Sullivan, Jr. 

----------_._------
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ESTATE PLANNING. TRUST AND 
PROBATE LAW SECTION 

THE STATE BAR OF CALIFORNIA. 

May 3,1991 

Valerie J. Mcrri&t 

Robert L Sullivan, Jr. 
Captaill, Tcam 1 

.n PilAMlCUN STUIIT 
SAN PIIAIIC1800. 0 .... ·1101 

14111 HI·'" 

LRGBBJlORT 

LRC Mcmos 91·33, 91.36, 91·37 aud 91·39 

SUMMARY 

Subject 

PreliIllinary distnbutio!l without 
court supervision 

Transfer or unintentionally omitted 
property by COIISClVItor 

Trustee fees-aolice of iIlcrc:a$e 
(115686) 

Notice to beneficiaries (§1S804) 

NOl1probatc transfers to testamentary 
trust 

t 
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DISCUSSION 

Team t conferred by coafereuce call OD May 2, 1991. Saudra Clan, Monica 
DelI'Osso, Richard S. KlDyoa, William V. SchmIdt aud Robert L SuIlivaD, Jr. particiPlted 
IDd developed the remmmendations summarized above with re5peet to the CoI1owiDg 
CaIifomia Law R.eWioD IIIt:IIIOtIDCIa 

91-33 - lDdopelident Adminjatlldioa of Estates Act 
lPreJjmjpm Djatrihpllgg without C'purt Superylslop) 

1be memorandum Will eoasidered by the Executive Committee It its March, 1991 
meetiDg It wbiah specific c:ouceptual aud drafting modlBcations were recommended. 'Ibesc 
~tiOllS were iDccxporatcd by the staff Into I reviaed statute [Probate Code §10520) 
which ja let out in full on Page l.ofMemorandum 91-33. Team 1 pneraI.'y CODcurred that 
all of these ad ehanps were rc:IpODSi\'e to the pmloua suggestions of the Ezecutive 
Committee. In our eonfercDce ca1I, however, we dcvdopcd further modifications which 
addrea the followiDl conc:erm: 

(a) The statute should c:Iarify that the $50,000 cap OD distributions of 
taagiblc personal property applies to all devisees aDd is COIlIputed cumulatively 
through the date of any liveD distribution, Le., multiple 01' succmive distnbu­
tioJIS must in the aarepte remain below the $50,000 maximum. 

(b) 1be pnMsicm Ihould be equally applkable in intestate as well as 
testate atuatiollS, tbercl!y requiring the deletion of the reference to "uDder the 
decedent's Wall". 

In rspollSC to the $Iatl's questioD toDceming the determiDation of value, it was our 
UUanimOllS COIISCIlIU5 that fair market value should be determined OD the basis of the 
Inventory aDd Appraisal. 

Accordingly. we rec:ormnend that the statute be furtber modified to read as Collows: 

Prob, Code § 10520 (added), Preliminary d\stnbutiog or specified penonaI 
property 

10S20. 00 If the lime Cor fI1iIIg claims bas expired and it appears that 
lite llillrilliliisa .., II ••• 11. YMha". there Wi be no 10ss to creditors or injury 
to the estate 01' any interested person, the personal tepre5CDtative bas the power 
to ~8 the felierMiag make Pre6minary dis1npytfons of. 

.en Te ",aile pnliri-, 4illiMilliell eC iIl'''II. atul income received 
during administratioD to the persons entitled under Otaptcr 8 (commencing with 
SeclioD 120(0) of Part 10; . 

m Te Iftake ,feIiRI!II." diMftllllliaa la .,'Bifie de'.oiIliIlI& at hoU5ebold 
furniture and furnishings, "", .. tiM'S, mocor vehicles. clothina:. jewelry, and 
p, .. aaal eifMII 2!b2l ta""pte art. or a personal nature to the rIerjgn 
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eptitled to the propetty 81111e •• he i'8._."'. 'My, got to C!'irt4 a an amcgate 
fair mvket value to aD dev!sec:s of atty tl'rn"'pd do0an '$5O,OOOl comwted 
cumulli. through the date of djstributjog .s all "Il· U! I.. Ihe Bl!lI'FaRl'''i 
!D!l 

ill 'Fe m.li. ,fir In.,. "lMuB,. eI cash to tee general mIDi!"' 
deYisca IBlidell • it 'IIIId8f .. "ande.". 'JJiII, DOt to extaId 1m thousand 
dollars (Sto.oool to any ODe deYiaee. 

fI!) *e_.1M1lia1! uJ8I1irJilia. Ea)J 1IIa"..rilMlliee .If .a' II. I58de _liIar 
.ail •••• te lite ,.8IlIIl fllflra.I.'.-e. 

(b) For PV!!'9"'II pt thi IeCtjgn. fair mem.t yalue &ba" be detmpjpsl 
on the WI of the Ipyeptory and Apppigb 

91-36 - Traaa£er of UDintentioaally 
Omitted Pmperty by O>usemt9r 

P.S/7 

1bis memorandum proposes III addition to Probate Code §lS8O(b) in order to 
autho:izc the conservator to tramfc:r to a trust any property wbich is discovered 10 have 
bceu unintMtioJIaDy omitted from the trust at the time of its original Connation and fuuding 
While Team t was in aeueraI agreement with this concept, we CeIt that the statutory 
modlr""'tioa as drafted by the staff was too narrow in that it allowed Cor IrIIIsfcrs of 
aftcr.dIscovelc propcny 0DIy to ttuats created by the cxmservator. We Celt that this 
provision should 1lkewisc be operative with respect to trusts created by the comcrvatce prior 
to the establishment of the conservatorship. 

Accordingly, Team 1 ~eommcads that the addition proposed 10 f2S80(b)(5) be deleted 
and that a new §2S8O(b)(6) be added to read as follows: 

"(6) TramferrinJ to a trust created by the conservator or the couservatce 
any property ulliatentionally omitted therefrom." 

The above modification will require renumbcrina: old Subsections (6)-{1l) as Subsections 
(7)-{12). 

II .hould also be pointed out that Team 1 has a concern with respect to the overall 
operation of the statute as amended above. The Executive Commi«ec previously opposed 
a sugcsted provision which 'NOUld authorize the conservator to make a will for the 
conscrvatce. Our concern is that this provision would allow the coun to authorize a 
CODSClYator to accomplish thi:I very result in effect "through the back door". In other words, 
property held in a COlISCIVatorship would, at the conscrvatee's death, be transmitted pursUlllt 
to the provisions of the decedent's will. If, 11owever, the conservator is able 10 lransfer the 
property out of the COllSClVlltorship into a lrust, aad the trust bas dispositive provisions 
which arc difretenl from the wiI~ the conservat~·by making the transfer, can indirectly 
change the dispositive pJ'OYisions of the decedent's wilL On the other hand, our concerns 
were somewhat tempered by the fact tbal courts typically tend to proceed with great caution 
in cxercisin& the substituted judsment provisions. 

3 
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') 

91·37 • Trustees Fees 
lCallfomja Bapkm AyMatjpp P"9P9"I) 

This memorandum iDYolvca two subjects: 

(a) The DOtice required to be given 10 bcr.Ie&iariea when a trustee 
iDea. I. its fees; aDd 

(b) A techDic:al midaa 10 Probate Code 11$804(a) wbJch limits the 
cIlIIICI of bcDcficiaric:I wbo arc required. 10 recciYc DOtice of 811 ICCOUIIq 

P.6/7 

(a) ft* Probate Code 115686 plOVideI that before inacasiDg its fee a truStee 
IIIWt pc notice of the pIOpOIed iDcreuc 10 acb beDdiciary "whose iDtuest may be 
affcc:ted by the inae.cd fcc". The caJifomia Bankers AMotiation proposaIls 10 modify 
tills rcquiremcDt 10 ~ that notlc:c must be Jiven 0Dly 10 those beDeflciarlea who are 
entltled to receive notice of 811 accounting. 

Team 1 has two problems with tbla proposal: 

(1) The propoul would modify the curtCIlt notice requirements so that 
the 0IIly beDcfidarles eutitled 10 nodce of III iDerelled fee would be those who 
arc entitled to cuueDt diatrlbutioas of Income or priDclpal. Under the principal 
and ineome law, however, tru5tce's fees are generally char&eable one-half to 
income and ouc-half to prillCipaL AceordiaJly, the portion of the fee chargeable 
to priaclpal could have a substantial Impact upoG the iutereas of remainder 
beDcficiarIes who arc not reccivinl current dlltnbudons of principal Team 1 
feels that tbae bendlciaries should stD! be entitled to notice and tbat, therefore, 
the ameaclment proposed by the CaIiComia Bankers Association sbould not be 
approved. 

(2) Bven if the amendment proposed by the CaIifonIia Bankers 
AIIIociation weIe acceptable from a coaccptual standpoiDt, there remains a 
mecbanical PfObIcm. Under the proposed alllCDdmcnt, notice of a proposed fee 
incrcaae is required to be Jiven only to those beneficiaries who arc entitled to 
aD 1CCOUI1t, tbereby implyina: that notice of a fee increase would be required 
oply in cases where III acc:ouut 1& required. However, CVCD in cases where an 
accoU!lt is not required (i.e., IMng trusts and testamentary trusts created before 
July 1, 1987). the bCDcficiaries eDtitled to current dl&tributions of Income or 
principal should at a miaimum be Jiven notice of the proposed fee increase.. 
The propased amendmCDI does not make It clear tbat thae benefic:iarla would 
be entitled to a notice of proposed fee inereue in situati0n5 where an 
ICCOUI1tinl is not required. 

(b) I] 1f!!J.t(ll. Team 1 IUpports the proposed technica1 amendment to Probate 
Code § 15804( a). In its present rorm, tbe statute limits the clases of beneficiaries entitled 
to notice only in the case of ·proccedinp·. These limitations should apply with equal force 
~ in cases where judicial proceedings are not pendiDIo The proposal abo bas tbe effect 
of expanding the limitations of § 1S804 50 thai they apply DOt only to notices, but 10 accounts 
aod reports III well 

4 
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91-39 • Noaprobale 1'rInIf'er 
to , Trystee Nams;4 jp Dem!mJt's Will 

'Ibis mcmotODdum propose8 'numdmCUD to Probate Code §632O which would have 
tho effect of erpamtiu, tho catcpies of ISlets wbic;h may be traDsfemd to a tcstamcDtaty 
auat wilhout being IUbjm to probate adminjstraliOD. Aa CIpIaded, the scc:tioa would be 
operative with rcfaalcc to multiple party ICCOUDD and to all other form5 of "btrumeut" 
described in 15000. Teaza 1 supports tbc propoeed ameudmcuL 

ec: Bruce S. Rca 
Wiliaaa V. Sc:hmldt 
SterliD& L RaIl, Jr. 
Robert E. TemmenDau, Jr. 
DonE. GreeD 
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