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At the November meeting, the Commission had a wide ranging 

discussion of various matters in connection with the revision of the 

California Statutory Will prepared by a Subcommittee of the Estate 

Planning, Trust and Probate Law Section. It is the purpose of this 

memorandum to present the key policy issues in connection with the 

Subcommittee redraft for review and determination by the Commission. 

SHOULD TJIB COMKISSION UNDERTAKE TO PREPARE A 

REVISED CALlFORBlA STATIJTORY WILL FORM? 

The Subcommittee has prepared a draft of a revised California 

Statutory Will form. At the last meeting, the Commission's staff 

presented a memorandum which raised various policy issues in connection 

with the revised form prepared by the Subcommittee and set out a staff 

redraft the existing statutory provisions to conform to the revised 

form recommended by the staff. 

It was apparent at the meeting that the Subcommittee is satisfied 

with its revised form and would make revisions in it only with 

reluctance. The question is whether the contribution the Commission 

could make to this project justifies the expenditure of the time and 

resources that would be required. 

This is an important project. A great number of statutory will 

forms are used. It is reported that many--perhaps half--of the persons 

who use the existing form are unable to produce a completed form that 

will be admitted to probate. This is the reason that the Subcommittee 

is working on preparing a revised form. 

If the Commission is involved in this project, the staff would 

anticipate that we would use the same procedures we use on our other 

reconnnendations. We will review the policy issues, make decisions on 
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those issues, and prepare a tentative draft of our recommendation. The 

tentative draft will be distributed to our probate law consultants and 

the persons on our mailing list who have indicated a desire to review 

tentative recommendations relating to probate law. The Commissi~n will 

review the comments we receive, make any needed revisions, and submit 

its recommendation to the Governor and the Legislature. The time 

required to go through this process will mean that legislation to 

effectuate our recommendation could not be considered until the 1992 

legislati ve session. (On an important project like this, the staff 

believes that it would be a serious mistake not to solicit comments on 

our tentative recommendation.) On the other hand, the Subcommittee 

apparently has substantially completed its work, and it is likely that 

the Subcommittee proposal could be presented by the Subcommittee at the 

1991 legislative session. The restrictions on the State Bar in 

presenting legislation appear to have been interpreted to permi t the 

State Bar to sponsor the Subcommittee proposal at the 1991 session. 

The Commission will recall that the material considered at the 

November meeting indicated that the staff has serious concerns about 

some of the policy issues presented by the Subcommittee draft of the 

new statutory will form. The staff believes that the Commission could 

make a significant contribution in developing an outstanding statutory 

will form. The question is: Does the Commission wish to devote its 

staff and Commission time in an attempt to work out with the 

Subcommittee a mutually acceptable form? If the Commission decides 

that it wishes to continue work on this project, this memorandum 

presents various policy issues for consideration and determination by 

the Commission. If the Commission decides that it wishes to abandon 

work on this project, the Subcommittee can review the staff discussion 

of the policy issues and make the changes (if any) it considers 

desirable in its statutory form. 

OUESTIONS AlID AIfSWERS PORTION OF FORM 

Attached as Exhibit 2 is a revised draft of the Questions and 

Answers that will accompany the California Statutory Will Form. 

Various revisions have been made, and the material may need additional 

revision as a result of Commission decisions to be made at the January 

meeting. In the Tentative Recommendation we will place these Questions 

and Answers before the text of the Statutory Will form. 
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We note for your special attention two significant revisions. The 

staff has added Question 8 to the Questions and Answers. The State Bar 

Subcommittee representative suggested that the testator should be 

informed of the 120 hour survival requirement and of the effect of the 

anti-lapse statute. The answer to this question provides this 

information. 

Several writers expressed concern about the definition of a trust 

in the previous version of the Questions and Answers. The staff has 

revised this material in Question 18. 

THK REVISED FORM PREPAREO BY THK SUBCOMMITTEE 

At the last meeting, the Commission briefly reviewed a revised 

Statutory Will form prepared by the staff to implement the staff 

suggested revisions. However, some Commissioners expressed a desire to 

review the redrafted form prepared by the Subcommittee. To deal with 

this concern, we have attached as Exhibit 1 to this memorandum the 

redrafted form prepared by the Subcommittee. 

PARAGRAPH 2. IDENTITY OF MY FAMILY 

The redrafted Subcommittee form (Exhibit 1) includes a new 

paragraph recommended by the Subcommittee. Paragraph 2 of the 

Subcommittee form requires a listing of "my spouse" and "my children 

now living." 

Purpose of lIew Provision 

The staff is advised that the Subcommittee included the new 

provision requiring a listing of family members in an attempt to 

foreclose claims by children who were included in the listing but not 

given anything by the will. This listing is required to make clear 

that the testator was sware of the living child st the time the will is 

executed. "If at the time of execution of the will the testator fails 

to provide in the will for a living child aolely because the testator 

believes the child to be dead or is unaware of the birth of the child, 

the child shall receive a share in the estate equal in value to that 

which the child would have received if the testator had died 

intestate." Prob. Code § 6572. 

-3-



However, there is nothing in the form that indicates the reason 

why a listing of family members is required. There is no warning that 

failure to list a living child might lead to a will contest by the 

child not listed on the ground that the omission is evidence that the 

testator believed the child to be dead (even though the testator 

actually was aware that that child was living at the time the will was 

executed) . 

Rev Provision May Create Uncertainty 

The staff is also concerned that the new provision will create 

uncertainty as to who takes as a child under the statutory will. 

Section 6408 provides detailed rules for determining who is considered 

a child for the purpose of the statutory will. These rules deal with 

the situation of the adopted child, the stepchild, and the foster 

child. The testator will not know these rules, and the failure to list 

a person considered under Section 6408 to be a child is bound to result 

in a will contest unless the child is given something in the will. 

The staff also fears that the new provision will cause some 

testators mistakenly to construe the class gift to "children" 

provisions of the Statutory Will to include only living children at the 

time the will is executed, since only "living" children must be 

listed. This construction of the class gift provisions would exclude 

the issue of children who died before the will was executed, a 

construction that is not a correct construction of the class gift 

provision of the statutory will. 

There are other possibilities of confusion created by the listing 

of "living" children. Suppose the testator interprets the new 

provision to mean that the testator should list only the children he or 

she wants to take property under the will. In other words, the 

testator will omit from the listing the names of the living children 

the testator does not want to take a share of the estate. Is this 

incomplete listing a defini tion of "children" for the purpose of the 

class gift disposition clause of the statutory will? In other words, 

is the child not listed excluded from the class "children"? If so, 

this invites a will contest. 
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Suppose the testator includes in the list of "living children" an 

unadopted stepchild or foster child that the testator regards as one of 

his or her children, even though the listed "child" does not satisfy 

the statutory requirements in order to be considered a "child"? Is the 

listed person considered a "child" for the purposes of the class gift 

disposition clause of the statutory will?" It is not an easy matter to 

determine who is a "child" when the testator has stepchildren or foster 

children. A careful study of the statute--Probate Code Section 

6408--is required. 

Are we sure that the testator will list a child born out of 

marriage in the listing of living children? 

Staff Recam.ppd'tion For Dealing with Problem of Disinberited Child 

The staff does not believe that Probate Code Section 6572 

(statutory share of omitted child living at time will executed who 

testator believes to be dead or is unaware of the birth of the child) 

creates a serious problem of a will contest if a living child of the 

testator is omitted from the will. The person contesting the will must 

prove that the testator believed the child to be dead or was unaware of 

the birth of the child. The Commission's revision of the Probate Code 

greatly reduced the opportunity of an omitted child to contest the 

will. Former Probate Code Section 90 protected any omitted child in 

existence when the will was made, not just those children who the 

testator believed were dead or was unaware had been born. The need for 

the Subcommittee provision would be much greater if the rule of former 

Probate Code Section 90 had been continued in the new Probate Code. 

At the same time, as discussed above, the requirement that "living 

children" be listed in the statutory will may result in problems in 

interpreting the class gift provision in the statutory will and may 

create confusion in the mind of the testator as to the effect the will 

will have. The staff is also concerned that the new provision 

recommended by the Subcommittee may create problems where the testator 

fails accurately to list all the testa tor' s "living children." 

However, this would cause no problem if the "living child" not listed 

were given a gift in the will. But the statutory will form makes it 

difficult for the testator to give the omitted child something in the 
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will. This is because the statutory will form does not permit the 

teatator to give a gift of a particular item of personal property. The 

staff would be much less concerned about the Subcommittee's new 

provision if the statutory will form permitted a specific gift of a 

particular item of personal property, because if the testator gave a 

gift to the "living child" not listed, that would make clear that the 

child was not an omitted child within the meaning of Probate Code 

Section 6572. 

PARAGRAPH 3. ITEMS OF PERSONAL PROPERTY 

Paragraph 3 of the Subcommittee draft reads: 

3. Items of Personal Property. I give all my furniture, furnishings, 
household items, clothing, jewelry, automobiles and personal items as 
follows (SELECT ONE CHOICE ONLY BY SIGNING IN THE APPROPRIATE BOX): 

a. Choice One: If I am now married, to my 
present spouse, if living; otherwise equally among 
my children (with any deceased child's share passing 
to the deceased child's descendants). 

b. Choice Two: Nothing to my spouse (if I am 
married); all equally among my children (any 
deceased child's share shall pass to that child's 
descendants) • 

c. Choice Three: All to the following person: 

d. Choice Four: Equally among the following 
persons who survive me (INSERT EACH PERSON'S NAME): 

Names of persons: 

There are a number of technical problems with the Subcommittee's 

provision: 

Choice One 

There are several problems with Choice One of the Subcommittee 

draft: 

(1) Choice One uses the language: "If I am now married, to my 

present spouse, if living." Contrast this language with the language 
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used in the existing statute: "To my spouse, if living." The staff 

would substitute for the Subcommittee language, the following: "To my 

spouse if my spouse survives me." We believe that this language is 

clearer. 

(2) Choice One uses the language "otherwise equally among my 

children (with any deceased child's share passing to the deceased 

child's descendants)." Contrast the Subcommittee language with the 

language used in the existing statute: "To my spouse if living; if not 

living then to my children and the descendants of any deceased child." 

The problem with the Subcommittee language is that it conveys the 

impression that the property is divided at the level of children, even 

though all children are dead and the distribution is to be made to 

descendants of the deceased children. This is not the distribution 

rule under the Statutory Will statute; distribution is made at the 

first generation having a living member. In other words, if all the 

children are dead, the grandchildren take equal shares, not a share 

based on the share their parent would have taken if their parent had 

survived the testator. 

Section 6205 of the existing statute defines "descendants" to mean 

children, grandchildren, and their lineal descendants of all 

genera tions. 

Section 6209 of the existing statute provides: 

6209. Whenever a distribution under a California 
statutory will is to be made to a person's descendants, the 
property shall be divided into as many equal shares as there 
are then living descendants of the nearest degree of living 
descendants and deceased descendants of that same degree who 
leave descendants then living; and each living descendant of 
the nearest degree shall receive one share and the share of 
each deceased descendant of that same degree shall be divided 
among his or her descendants in the same manner. 

When the Commission studied the manner of distribution, the 

Commission reviewed empirical studies that demonstrate that the 

distribution rule stated in Section 6209 is most likely to reflect the 

desires of the average person. The staff believes it would be a 

serious mistake to change the distribution scheme of the existing 

California Statutory Will statute. Accordingly, we would retain the 

substance of the existing statute by substituting "otherwise to my 

descendants (my children and the descendants of deceased children)" for 
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the phrase "otherwise equally among my children (with any deceased 

child's share passing to the deceased child's descendants)." 

Accordingly, the staff recommends that Choice One read: "To my 

spouse if my spouse survives me; otherwise to my descendants (my 

children and the descendants of deceased children)." 

Choice Two 

Based on the staff analysis of Choice One (above), the staff would 

revise Choice Two to read: 

b. Choice Two: To my descendants (my children and the 
descendants of deceased children); nothing to my spouse 
if I am married. 

Choice Three 

The staff has no problem with Choice Three. However, note that 

under Choice Three of the Subcommittee draft, if the named beneficiary 

does not survive the testator, the anti-Iapae statute will determine 

whether the descendants of the deceased beneficiary take the share 

given the beneficiary. Under Probate Code Section 6147, the 

descendants of the deceased beneficiary take if the beneficiary is a 

relative of the testator or the spouse of the testator. Question 8 of 

the revised Questions and Answers would give the person using the 

Statutory Will this information. 

Choice Four 

Unlike Choice Three, Choice Four requires survival. Note also 

that the comparable provision governing the distribution of the balance 

of the estate adds additional language (underscored) to the provision: 

"Equally among the following persons who survive me (any deceased 

person's share shall be added equally among the survi viM person's 

shares)." The staff doubts that the average person can understand the 

underscored language. 

The staff strongly recommends that Choice Four be revised to 

delete the survival requirement. The Commission drafted the anti-lapse 

statute in the form it is drafted because it was generally agreed that 

the anti-lapse statute reflects the view of the aversge person if a 

named beneficiary of a will dies before the testator. For example, if 

the testator names two children to take under Choice Four, and one 
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child dies before the testator, the average person would want the 

children of the deceased child to take in place of their parent; the 

average testator would not want the surviving child to take 

everything. If the testator divides the property among two brothers 

and one sister, and one brother dies before the testator, the average 

testator would want the children of the deceased brother to take the 

deceased brother's share. 

The Commission and others devoted a great deal of time and thought 

to developing the anti-lapse rule so that it would be consistent with 

the likely intent of the testator. The staff believes that it would be 

a serious mistake to word the Statutory Will in a manner that will make 

the anti-lapse statute not applicable. Accordingly we urge the 

Commission to delete the words "who survive me" from Choice Four, so 

that the anti-lapse statute will determine whether the descendants of 

the named beneficiary take the lapsed gift. 

STAFF RECOMMKN!)KD PROVISIOll GIFTS OF SPECIFIC PKRSOBAL PROPERTY 

All the other states that have statutory wills permit the testator 

to make a specific gift of a particular item of personal property. 

California was the first state with a statutory will form. The other 

states made this modification when they revised the California form for 

use in their state. It is not uncommon for a testator to desire to 

leave a particular item of personal property to one of his or her 

children or to a friend. The statutory will form should recognize this 

desire. Professor Beyer did not find that the specific gift provision 

in other states has created any problems. 

Assume that the testator has three children. One is a 

professional who has a large income; the other two are needy. The 

testator is likely to make a choice to give the estate to the two 

children who are needy. The testator does not wish to give a cash gift 

(as permitted by the revised form prepared by the Subcommittee) to the 

wealthy child, because the child does not need cash. But the testator 

would like to give something to the wealthy child, but the revised 

Subcommittee form does not permit the testator to give a particular 

item of personal property to the wealthy child, such as "my 

grandfather's watch, " "my gold ring," "my tools, " "my coin 

collection," or "my stamp collection." 
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At the last meeting, the staff presented a form which would have 

permitted the testator to give a particular item of property (real or 

personal) to one child and give the balance of the estate to the other 

two children. The State Bar Subcommittee opposed this provision. 

Several reasons were given for the opposition. First, the specific 

gift might be sold or no longer be in existence when the testator 

dies. But this is a problem whether the will is a statutory will or an 

attorney drawn will, and the Probate Code contains provisions providing 

rules to govern the various situations that might occur. Second, the 

description of the gift may be inadequate. This may be a problem in 

some cases, but the staff believes that in the usual case there will be 

li ttle doubt about what the testator gave to the specific devisee. 

Third, concern was expressed that the provision that no death taxes be 

paid from the gift would operate unfairly if the gift were a valuable 

one. This is a good point, and the staff would delete the death tax 

provision, thereby leaving this matter to the statutory provisions 

governing proration of taxes. The State Bar representative also 

expressed concern that there might be encumbrances on the property, 

such as a loan on a house, and the testator would not know whether the 

property given was to be taken subject to the loan or whether the 

estate would payoff the loan. The Probate Code contains provisions 

dealing with this, based on what an ordinary person would expect--that 

is, that the property is taken subject to the loan unless the will 

otherwise provides. 

On balance, the staff believes that the need to provide a form 

that will meet the testator's needs outweighs the reasons given by the 

State Bar representative in opposing the provision. 

At the last meeting, the Commission reviewed a staff redraft of a 

Statutory Will form that would have permitted specific gifts of real 

and personal property. Some suggestions were made by individual 

Commissioners for revision of the form to provide more space for a 

description of the property, but ultimately a motion was adopted to 

restrict the specific gifts provision to specific cash gifts and to a 

specific gift of the testator's personal residence at the time of the 

testator's death. 
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Attached as Exhibit 3 is a provision (revised in light of the 

suggestions made at the last meeting) that would permit a specific 

devise of cash or personal property (but not real estate). The staff 

recommends that this provision be added to the statutory will form, 

thereby conforming the scheme of our statute to that used in all of the 

other states that have a statutory will form. 

PARAGRAPH 4. CASH GIFTS 

Paragraph 4 of the Subcommittee draft reads: 

4. Cash Gifts. I make the following cash gifts in the amounts stated, 
and I sign my name in the box after each gift. If I don't sign in the 
box, I do not make a gift. If a named person does not survive me, the 
gift to that person is void. No death tax shall be paid from these 
gifts. SIGN AFTER EACH GIFT. 

Name of Person or Charity Amount of Cash Gift You sign here 

The staff would substitute for this paragraph, the paragraph set 

out on Exhibit 3 attached which permits not only gifts of cash but also 

gifts of personal property. If the Subcommittee paragraph is to be 

retained, we suggest the following revisions in the paragraph: 

(I) We would add a provision making clear that the paragraph is 

"Optional. " 

(2) We would delete the survival requirement, for the reasons 

given above in the discussion of the anti-lapse statute. 

(3) We would delete the provision that no death tax shall be paid 

from the gifts. A gift of cash could be of a substantial portion of 

the estate. It would be unfair to require the death tax to be paid 

only from the balance of the estate. We doubt that the testator using 

the form will understand the effect of the death tax provision. Upon 

Commission recommendation, a general death tax proration statute has 

been enacted as a part of the Probate Code, and the staff believes that 

the statute should apply to the Statutory Will. Moreover, the death 

tax does not apply unless the portion of the estate passing to persons 

other than the surviving spouse exceeds $600,000, so it will be a rare 

case where proration of death taxes will be required. 
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lEW PROVISION ADOPTED BY COMMISSION AT LAST MKlTIIG 

At its November· meeting, the Commission adopted a motion to add 

the substance of the following to the Statutory Will form: 

X. Personal Residence. (Optional. Use only if 
you want to give your personal residence to a 
different person or persons than you dye your 
other property. SRT.JCT ORE CHOICE OllLY BY 
SIGNING IN THE APPROPRIATE BOX.) I give my 
personal residence at the time of my death as 
follows: 
(a) Choice One. To my spouse if my spouse 
survives me; otherwise to my descendants (my 
children and the descendants of deceased 
children) 

(b) Choice Two. To my descendants (my children 
and the descendants of deceased children); 
nothing to my spouse if I am married. 

(a) Choice Three: To the following person: 

(b) Choice Four: Equally among the following 
persons: (INSERT EACH PERSON'S NAME) 

This provision will supplement the provision for specific gifts of 

cash and other personal property recommended by the staff. Note that 

we do not provide for specific gifts of real property other than the 

personal residence of the testator at the time of death. 

PARAGRAPH 5. MUNCE OF MY ASSETS 

Paragraph 5 of the Subcommittee draft reads: 

5. Balance of My Assets. I give the balance of my other assets as 
provided below (SELECT Qm; CHOICE ONLY BY SIGNING IN THE APPROPRIATE 
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BOX). If I sign in more than one box or if I don't sign in any box, the 
court will distribute my assets as if I did not make a Will. 

a. Choice One: If I am now married, to my 
present spouse, if living; otherwise equally among my 
children (with any deceased child's share passing to 
the deceased child's descendants). 

b. Choice Two: Nothing to my spouse (if I am 
married); all equally among my children (any deceased 
child's share shall pass to that child's descendants). 

c. Choice Three: 
persons who survive me 
shall be added equally 
shares): 
Names of persons: 

Equally among the following 
(any deceased person's share 
among the surviving person's 

d. Choice Four: To those persons designated 
under California law as if I did not have a Will. 

The staff recommends that Choice One, Choice Two, and Choice Three 

be revised to conform to the staff suggestions concerning paragraph 3 

of the Subcommittee draft. 

The staff questions whether Choice Four of the Subcommittee draft 

should be retained. Note that the introductory language for this 

paragraph of the Subcommittee draft includes a statement, which the 

substance of which the staff would retain: "If I sign in more than one 

box or if I don't sign in any box, the court will distribute these 

assets as if I did not make a will." 

ORDER OF ARRI,JO!GEM!!il'IT IX STATllTORY FORM OF 

PROPERTY DISPQSITION PROVISIONS 

A will ordinarily sets out the specific devises and then makes a 

disposition of the balance of the testator's property. However, in the 

Statutory Will, the specific devises are optional provisions. A 

testator should use the specific devises only if the testator wants to 

make a different disposition of property under an optional provision 

than the disposition the testator makes of the balance of the 

testator's property. The staff believes that the testator will be able 

to make a more intelligent choice of the optional, specific gift 
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provisions if the testator first specifies the disposition of the 

balance of the estate. We have prepared a draft of the reordered 

disposition provisions for Commission consideration." See Exhibit 4 

attached. 

PARAGRAPH 6. SPECIAL PROVISIOlfS FOR PERSOlfS UIlDER 25 

Paragraph 6 of the Subcommittee draft reads: 

6. Special Provisions for Persons Under 25. If a portion of my estate 
passes to a person under age 25, that portion shall be held as follows. 
Choice One applies if I don't sign either box. (SELECT ONE CHOICE ONLY 
BY SIGNING IN THE APPROPRIATE BOX): 

a. Choice One: Outright to the person (and if 
the person is under age 18, to the Guardian of 
person's Property designated in paragraph 7 below) 

b. Choice Two: To the persons named below 
in the order designated as custodian for the person 
until age (insert any age between 18 and 25; 
if you do not select an age, age 21 will apply) 
under the California Uniform Transfers to Minors Act 
(and if I don't name a custodian, the court may 
designate one): 

Name of First Custodian To Serve 

Name of Second Custodian To Serve 

Name of Third Custodian To Serve 

This is an exceedingly complex provision. Even assuming that the 

user of the statutory form knows what the California Uniform Transfers 

to Minors Act is, we doubt that the person could understand the 

provision and fill in the spaces correctly. 

Moreover, there are several technical problems with the 

Subcommittee provision. These are noted in the following discussion. 

Choice One requires the Executor to use a guardianship of the 

property if the beneficiary is under age 18. This deprives the executor 

of the discretion now given by the mandatory clause set out in Section 

6245 of the existing statute. Section 6245(b)(2) provides in part: 

(2) The executor may distribute estate assets otherwise 
distributable to a minor beneficiary to (A) the guardian of 
the minor's person or estate, (B) any adult person with whom 
the minor resides and who has the care, custody, or control 
of the minor, or (C) a custodian, serving on behalf of the 
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minor under the Uniform Gifts to Minors Act of any state or 
the Uniform Transfers to Minors Act of any state. 

It will often be the case that the amount given to a minor 

beneficiary is so small that it would be too costly to establish a 

guardianship. Under the provision set out above, the executor will 

either elect to pay the amount over to the parents of the child to hold 

in trust for the child or to a custodian under the Uniform Transfers to 

Minors Act. 

The existing provision of the statute set out above provides 

needed flexibility and the staff strongly urges the Commission to 

retain this provision. 

The policy issue is: "Should the statute give to the testator the 

ability to require that property passing to a beneficiary under age 25 

be transferred to a custodian under the California Uniform Transfers to 

Minors Act or should this discretion be given to the executor? 

The staff's proposal at the last meeting was to give this 

discretion to the executor. To deal wi th concerns expressed at the 

last meeting, we now propose to amend Section 624S(b)(2) to read 

(additions shown in underscore): 

(2) The executor may distribute estate assets otherwise 
distributable to a minor beneficiary to (A) the guardian of 
the minor's person or estate, (B) any adult person with whom 
the minor resides and who has the care, custody, or control 
of the minor, or (C) a custOdian, serving on behalf of the 
minor under the Uniform Gifts to Minors Act of any state or 
the Uniform Transfers to Minors Act of any state. 

The executor may distribute estate assets otherwise 
distributable to a beneficiary under age 25 to a custodian 
under the California Uniform transfers to Minors Act, Part 9 
(commencing with Section 3900). If the executor elects to 
make such a transfer, the executor shall provide. in making 
the transfer. that the transfer of the custodial property to 
the beneficiary is to be delayed until the beneficiary 
attains the age of 25 years. 

If the testator has nominated a guardian of the property 
of the beneficiary for whom estate assets are to be 
transferred to a custOdian, the guardian so nominated shall 
serve as the custodian if willing and able to do so. 

The executor is free of liability and is discharged from 
any further accountability for distributing assets in 
compliance with this paragraph. 

Nevertheless, the Subcommittee strongly believes that the testator 

(rather than the executor) should make the decision on how long beyond 
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age 18 the property should be retained in a custodianship. For this 

reason, the Commission may wish to adopt the following provision as a 

substitute for paragraph 6 (Special Provisions for Persons Under 25) 

(set out above) of the Subcommittee draft: 

6. SPECIAL PROVISION FOR BENEFICIARY UNDER AGE 25. 
(Optional. Unless you otherwise provide, assets that go 
under your will to a beneficiary who is 18 or older will be 
paid or delivered outright to the beneficiary. However, you 
can provide those assets will instead be held in a 
custodianship for a beneficiary between the ages of 18 and 25 
until the beneficiary reaches the age your indicate below. 
I f you want to do this, complete this paragraph.) I f any 
portion of my estate passes to a beneficiary between the age 
of 18 and 25 years of age, I desire that that portion be held 
by a custodian until the beneficiary reaches the following 
age: 

1===1 (Insert any age between 18 and 25) 

This provision is much easier to understand than the provision 

contained in the Subcommittee draft. If this provision is adopted, the 

statute (not the form itself) should include the provision that "If the 

testator has nominated a guardian of the property of the beneficiary 

for whom estate assets are to be transferred to a custodian, the 

guardian so nominated shall serve as the custodian if willing and able 

to do so." 

The statement in the Subcommittee provision that the court will 

select the custodian if the testator does not designate one is not 

correct in view of Section 3905(c). 

PARAGRAPH 7. GUARDIAl'I 

Paragraph 7 of the Subcommittee draft reads: 

7. Guardian. If I have a child under age 18 and the child does not 
have a living parent at my death, I nominate the following persons to 
serve in the order designated as guardian of each of my children who 
requires one (a person can serve as guardian of the Person, or of the 
Property, or of both. A corporation can serve only as guardian of the 
Property): 
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Name of First Guardian Name of First Guardian 
of the Person of the Property 

Name of Second Guardian Name of Second Guardian 
of the Person of the Property 

Name of Third Guardian Name of Third Guardian 
of the Person of the Property 

At the last meeting, one Commissioner questioned whether the person 

using the statutory will form will understand this provision. The use 

of the phrase "to serve in the order designated" and the terminology 

"First Guardian of the Person" were thought to be confusing. 

The Commission may prefer something drawn from the introductory 

portion of the existing form which provides considerably more 

information concerning guardians and the meaning of "First Guardian," 

"Second Guardian," and "Third Guardian": 

3.3. GUARDIAN (If you have a child under 18 yeara of 
age, you should name at least one guardian of the child's 
person and at least one guardian of the child's property. 
The guardian of the child's person and the guardian of the 
child's property may, but need not, be the same. An 
individual can serve as guardian of either the person or the 
property, or as guardian of both. An institution can serve 
only as a guardian of the property.) 

If a guardian is needed for any child of mine, then I 
nominate the individual named in the first box in this 
paragraph 3.3 to serve as guardian of the person of that 
child, and I nominate the individual or institution named in 
the second box of this paragraph 3.3 to serve as guardian of 
the property of that child. If that person or institution 
does not serve, then I nominate the others to serve in the 
order I list them in the other boxes. 

To deal with the concern expressed at the last meeting, the staff 

recommends that the introductory portion of paragraph 7 of the 

Subcommittee draft be revised along the lines of the existing statute 

to read: 
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7. Guardian. (If you have a child under 18 years of age, you should 
name at least one guardian of the child's person and at least one 
guardian of the child's property. The guardian of the child' s person 
and the guardian of the child's property may, but need not, be the 
same. An individual can serve as guardian of either the person or the 
property, or as guardian of both. A corporation can serve only as a 
guardian of the property.) 

If a guardian is needed for any child of mine, then I nominate the 
individual named below as First Choice for Guardian of the Person to 
serve as guardian of the person of that child, and I nominate the 
individual or corporation named below as First Choice for Guardian of 
the Property to serve as guardian of the property of that child. If 
the individual or corporation named as First Choice does not serve, 
then I nominate the others to serve in the order I list them in the 
other boxes. 

Name of First Choice for 
Guardian of the Person 

Name of Second Choice for 
Guardian of the Person 

Name of Third Choice for 
Guardian of the Person 

PARAGRAPH 8. 

Name of First Choice for 
Guardian of the Property 

Name of Second Choice for 
Guardian of the Property 

Name of Third Choice for 
Guardian of the Property 

EXECUTOR 

Paragraph 8 of the Subcommittee draft reads: 

8. Executor. I nominate the following persons or corporations to serve in 
the order designated as executor (YOU MAY NAME ONE, TWO OR THREE PERSONS OR 
CORPORATIONS TO SERVE CONSECUTIVELY; IF YOU DON'T NAME ANY, THE COURT WILL 
APPOINT ONE FOR YOU): 

Name of First Executor To Serve 

Name of Second Executor To Serve 

I Name of Third Executor To Serve 
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The staff would modify this provision along the lines suggested 

above for modifying the guardian provision. 

revise the provision to read: 

Specifically, we would 

8. Executor. I nominate the individual or corporation named below as 
First Choice for Executor to serve as executor. If the individual or 
corporation named as First Choice does not serve, then I nominate the 
others to serve in the order I list them in the other boxes. (If you 
don't name an executor, the court will appoint one for you.) 

Name of First Choice for Executor 

Name of Second Choice for Executor 

I Name of Third Choice for Executor 

PARAGRAPH 9. BOIID 

Paragraph 9 of the Subcommittee draft reads: 

9. Bond. MY signature in this box means a bond is not required for any 
person named as executor or guardian. A bond must be required if I do 
not sign in this box: 

No bond shall be required. 1------______________ __ 

The staff would add to this provision the following: "(Your estate 

must pay for the bond if one is required.)" The staff believes that it 

is important that the testator be aware that the estate pays for the 

bond. This is the only change we propose in this paragraph of the 

Subcommittee draft. The Subcommittee draft, with this addition, is a 

clear improvement over the provision of existing law, which is set out 

below: 

3.4. BOND. MY signature in this box means that a bond is 
not required for any individual named in this will as 
executor or guardian. If I do not sign in this box, then a 
bond is required for each of those persons as set forth in 
the Probate Code. (The bond provides a fund to pay those who 
do not receive a share of your estate to which they are 
entitled, including your creditors, because of improper 
performance of duties by the executor or guardian. Bond 
premiums are paid out of your estate.) 
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SIGKATl1RE AIm AlTESTATIOlf 

The Subcommittee draft further provides: 

(NOTICE: YOU MUST SIGN THIS WILL IN THE PRESENCE OF TWO 
(2) WITNESSES. THE WITNESSES MUST SIGN THEIR NAMES IN YOUR 
PRESENCE AND IN EACH OTHER'S PRESENCE. YOU MUST FIRST READ 
TO THEM THE FOLLOWING TWO SENTENCES). 

This is my Will. I 
witnesses. Signed 
Cali fornia. 

ask the persons who sign below to be my 
on _____ _ at _______ _ 

(date) (City) 

I I 
Signature of Maker of Will 

(NOTICE TO WITNESSES: TWO (2) ADULTS MUST SIGN AS 
WITNESSES. EACH WITNESS MUST READ THE FOLLOWING CLAUSE 
BEFORE SIGNING. THE WITNESSES MUST NOT BE RELATED TO THE 
MAKER AIm SHOULD NOT RECEIVE ASSETS UNDER THIS WILL). 

Each of us declares under penalty of perjury under the laws 
of the State of California that the following is true and 
correct: 

(i) on the date written below the maker of this Will 
declared to us that this instrument was the maker's Will and 
requested us to act as witnesses to it; 

(ii) we understand this is the maker'S Will; 

(iii) the maker signed this Will in our presence, all of 
us being present at the same time; 

(iv) we now, at the maker's request, and in the maker's 
and each other's presence, sign below as witnesses; 

(v) we believe the maker is of sound mind and memory; 

(vi) we believe that this Will was not procured by 
duress, menace, fraud or undue influence; 

(vii) the maker is age 18 or older; and 

(viii) each of us is now age 18 or older, is a competent 
wi tness, and resides at the address set forth after his or 
her name. 

Dated: 
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Signature Address: 

Print Name Here: 

Signature Residence Address: 
Print Name Here: 

AT LEAST TWO WITNESSES MUST SIGN 
A NOTARY IS NOT REQUIRED OR SUFFICIENT 

The only change the staff would make in the Subcommi ttee draft is 

to delete the phrase in the instructions "THE WITNESSES MUST NOT BE 

RELATED TO THE MAKER." This will leave the sentence reading: "The 

WITNESSES MUST NOT RECEIVE ASSETS UNDER THIS WILL." The language to be 

deleted does not reflect existing law. 

OTHER SIGlIIFICAIT CHAPS III RXTSTIlIG LAW 

The staff has prepared two other significant provisions to be 

included in the new statutory will statute. These were briefly 

discussed at the last meeting. 

provisions. 

There were no objections to the 

TECBInCAL ERllOIlS III 1m!CUTIOll OF FORM 

There is reason to believe that statutory will forms are often 

improperly completed or are not properly executed. For example, Alameda 

County Court Commissioner Barbara J. Miller has stated that most 

statutory wills are not completed correctly. An article in the 

California Lawyer states that one half of the statutory wills offered 

for probate in Los Angeles County are rejected because they are 

improperly completed or not signed. 

The staff suspects that the most common errors are the result of 

failure to follow the execution and witnessing requirements and the 

testator's making additions or deletions on the form that are not 

permitted by the statute. The staff has drafted provisions to deal with 

these situations. 

Substantial compliance with execution requirements. The Committee 

recommended that a provision be included to permit the court to admit a 
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statutory will to probate if there is "substantial" compliance with the 

execution requirements. 

The staff has drafted a provision to deal with this matter: 

§ 6270 Validity of will where lack of full compliance with 
execution requirementB 
6270. Notwithstanding Section 6110, a document executed 

on a California Statutory Will form provided by Section 6275 
is valid as a will if all of the following requirements are 
shown to be satiSfied by clear and convincing evidence: 

(a) The form is signed by the maker. 
(b) The court is satisfied that the maker knew and 

approved of the contents of the will and intended it to have 
testamentary effect. 

(c) The testamentary intent of the maker as reflected in 
the document is clear. 

COlBDent. Section 6270 is a new provision. Since the 
great majority of statutory wills are executed by persons who 
do not have the advice of legal counsel, it is important that 
some provision be made to save statutory wills that otherwise 
would be invalid because of the failure to comply with the 
technical execution requirements. Under Section 6270, the 
court may find a California Statutory Will form to be a valid 
will even though the form was not executed wi th the 
formalities required by Section 6110. For example, the 
wi tnesses might not be "present at the same time" to witness 
the signing of the will, or one of the witnesses to the will 
may not be competent to be a witness (see Section 6112), or 
there may be only one or no witnesses to the will. 

There were no objections at the last meeting to the concept of 

this provision. All persons who commented supported the concept. The 

State Bar Subcommittee states: '" Clear and convincing evidence' seems 

a proper standard for the court to admit a 'technically' defective 

Statutory Will." 

Effect of additions or deletions on statutory form. The staff 

recommends the following provision: 

§ 6269. Additions or deletions made on face of will 
6269. Where an addition to or deletion from the 

California Statutory Will is made on the face of the 
California Statutory Will form, other than in accordance with 
the instructions, the addition or deletion shall be given 
effect only where that would effectuate the clear intent of 
the maker. If the intent is unclear, the court either may 
determine that the addition or deletion is ineffective and 
shall be disregarded or may determine that all or a portion 
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of the California Statutory Will is invalid, whichever is 
more likely to be consistent with the intent of the maker. 

Comment. Section 6269 supersedes subdivision (b) of 
former Section 6225 (repealed California Statutory Will 
statute) which provided that an addition to or deletion from 
the California Statutory Will on the face of the California 
Statutory Will form, other than in accordance with the 
inatructions, is ineffective and shall be disregarded. 
Section 6269 gives effect to the maker's testamentary intent 
where the intent is clear. Thus, the court will give effect 
to the will with the addition or deletion where that is 
consistent with the clear intent of the maker. Or the court 
may ignore the addition or deletion, or may find all or a 
portion of the will invalid, whichever is more likely to be 
consistent with the intent of the maker. 

Beyer approved the staff suggested provision and there were no 

objections to it. 

DRAFTIBG A REVISED STAT!!TORY WILL STATUTE 

When the Commission has determined the policy issues presented in 

this Memorandum, the staff will be in a position to prepare a Tentative 

Recommendation for the Commission'S February 21-22 meeting. After that 

meeting, the Tentative Recommendation (revised to reflect decisions at 

the February meeting) will be distributed to interested persons and 

organizations for review and comment. The comments we receive could be 

reviewed at the April, May, or June meeting, and the recommendation 

could be submitted to the 1992 legislative session. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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Memo 91-2 Exhibit 1 
CIT,! fgtaA STl4tlICEi !TTl, 0; I _ 

1. lWl. 'Ih1a is 7IIf Will. I raYakia all prier Wills ani mel 1 ci' s. 

3. ,.,.... of PaUAal pmety. I giw all 7IIf turnit:ure, fUmiahiD;a, housabcld itaas, 
cl.cth1nq, jaMl%y, at«.M.rn. ani paz:saal. ita. lIS follCHa (mIX!!' gm ama: CIml BY 
SIGN]lI; IN 'mE Al'flCOlBUJm!: 8lX): 

a. Qpioa CIlI: If I II1II nat 1IIIIZried, to my pz: It spCJJH, 
if livin;; ct:hcwiaa .,18lly Den; 7IIf ctdldran (with any 
de nad child's .abare papin; to tlle MoM ..... dUld's 
descerDmta). 1-1 _____ --' 

b. Qp1m 'l'Wp: Nathin; to 7IIf spcuse "(if I all married) I all 
"eqvtlly IIIII:nJ 7IIf c:hi.l.dnn (any ciegM....:I child', share shall 
pus to that child's c:lMcsnSants). 

C. QplQ' UgH: All to the follordn;J paz:acn: 

d. OpiQl FrPy: E'qJally!III:IIq tlle follcwinq perar:rs 
'<41D SUlViw _ (DSERl' EIQ{ PERiSCio"S lWE): 
~ of \Hfpa: 

4. Cuh Gifts. I IIIIka tlle follcwinq cash gitt:s in tlle I!IIII:IImta stated, anc:t I sign my 
IIIIIDa in tlle lXIIC attar 8Idl qift. If I den't sign in tlle lXIIC, I do nat maka a qift. If a 
NIIIIad parscI'i doas nat surviw _, the qift to that paz:sc:n is void. No death tax shall be 
paid frcm thasa qifts. SIGN APmR EIQ{ GD'l'. 

Yal sian here 

5. Ha''!!?' of It( an q. I giw tlle bal.m::=e of J1tf ct:har arata as prcvi.dad balGi 
(m:mr !III ama: ~ BY SIGHIR; IN 'I!IB AmOtRJ:AD: 8JX). If I sign in mara than one 
lXIIC or if I den't sign in any lXIIC, the a:m.t will cl.ist:ril::A1t my asacts as if I cti<1 not 
mlca a Will. 

a. Qnl9' Qw: If I l1li nat.arriad, to 'IIIf pz: • lit: sp:I.IM, 
if living-; at:b8lW:iM .,1I1ly IIIII:nJ 7IIf ctd'dran (with any ......... ead r---------, 
dUld's share puein; to the .,....." dUld', da8oandants). ...1 ______ --' 

b. Qpiga 'DIp: Nathin; to my spaIM (if I IIIIIl11i!1Zrle1) I all 
equally !III:IIq J1tf chil.dran (any decw!sw' child's share shall 
pus to that dlil.d's deacan:Iants). 
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C. Qplpa lhrpa: Equally IIIIII:n; the fcl.lcwin; paLSiJUB 
We SIlrIi. .... 1118 (any dwweecl paLsa,'. share shall be adja:l 
equally IIIIII:n; the SIlrIi.vinq pam:IIS' shares): HI'De' of T" NO: ______________ _ 

d. Qpi,,!, Fcm': To t:hcI!Ie paLsalS clssigMted under 
california law as if I did net have a Will. 

6. §R'gbJ PJ:pvisiaJs for PenqJs !!J:t:ler 25. If a partial of my estate pess .. to a 
paLSCIl under age 25, that partial shall be held as follcwll. Qpice one ~ies if I 
dal't sign either bcac. (SPurr gm cmICE CH:l BY SIGNllD IN '!HE APFR:IEmATE BJX) : 

a. Qpice ona: Qltright to the paLa:&l (ani if the pascn 
is under age 18, to the GuarcIian of the pcsal'S PIq;er;ty 
clss1gnatad in patagzcq:il 7 bala.r) 

b. Qpi,,!, 'l'W: To the penralB MIIIBd below in...J;h! order 
dMignatea as 0lSt0dian for the parson IlIltil aga LJ (insert any 
age ~ 18 ani 25, if ya1 do net selact an aga, aga 21 will 
~Y) under the california Unif= 'l'I1msfera to HinorB Act (ani 
if I dcn't MIlIa a cust:a1ian, the ocurt 1IJ1J:f designata CZIB): 

Nama of Fil:st: 0JstcdJ..an To sar.... 

7. G"mbn. If I hava a ctUl.d under age 18 ani the ctUl.d clces net have a llvin3' parent 
at my death, I naainata the followin; pam:IIS to sazya in the order designatecl as 
guamian of each of my chil.dran ...no raquirea CI'I8 (a paLSCIl can seve as guardian of the 
PerscI1, or of the PIopaL"ty, or of both. A OJLpJtaticn can sazya ally as guardian of the 
PIqat:y) : 

Nama of Fil:st: GuarcIian of the ~ 

!Nama of 5eccn:l. GuarcIian of the Pat ... 

IN- of 'Ihil:d GuaXIilim of the PcIlQ1 

of Fil:st: Guarc:lian of the PIcpetty 

of 5ecc:n:l GuaXIilim of the PIopeLty 

8. EPrttrr. I raainata the followin; perscllS or OJLpJtatiaw to suva in the order 
clssignatea as elCIIaltar (~J9.Y 1WIE em:, 'It«) CB'lHREE :t>J!:kSQjS CR ~CtIS 'Ie SERVE 
~, IF ~ IXII'T NAME ANY, mE CXllRr WILL APPOINl' em: FeR 'YCI1) : 

of Fil:st: Exacutor To Serve 
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9. flQrQ. My signature in this I:x:Dc means a barJ:i is nat required for any persa'1 named. as 
executor or guardian. A barJ:i IIIJSt be required if I do nat sign m this 1:x:Dc: 

No J::ond shall be required. 

(OOI'ICE: yru MUST SIGN 'lliIS WILL m 'lHE PRESENCE OF 'm:) (2) WI'l'NESSFS. 'lHE WI'mESSES 
MUST SIGN '!HEIR NAMES IN YCXlR PRESENCE AND m EACH amER'S PRESENCE. ym MUST FIRST READ 
ro 'lliEM 'lHE FOU,CMIN:; 'm:) SENl'ENCES) • 

'This is my will. I ask the persons who sign belc:w to be my witnesses. Signed 
on , at , california. 

(date) (City) 

signature of Maker of Will 

(NOl'ICE ro WI'INES5ES: 'm:) (2) AIllIl!'S MOST SIGN AS WI'1NFSSE9. EAai WI'INESS MOST m.D THE 
FOLI.CmN:; CIAIJSE BEl'ORE S~. 'lHE wrmE'3SE9 MUST N:Il' BE REIATED 'IO 'lHE MAKER AND 
SB:XJID N:Il' RECEIIJE ASSEl'S UNDER 'lliIS WILL). 

Each of us declares unr::ler penalty of perjury unier the laws of the state of california 
that the foll~ is true an:!. CXJIlOe.."t: 

(i) on the date written belc:w the IIIIker of this Will declared to us that this 
instrumerrt: was the maker's Will an:!. :requested us to act as witnesses to it; 

(ii) we 1ll'Xierstard this is the 1IIaker' s will; 
(iii) the 1IIaker signed this will m cur presence, all of us bein; pusent at the same 

tilre: 
(iv) we rt:M, at the maker's request, an:!. m the maker's an:!. each other's pzesence, 

sign belc:w as witnesses; 
(v) we believe the maker is of soun:i min::l an:!. lIIE!IIICl:y; 
(vi) we believe that this Will was nat p%OCUl:'ed by duress, menace, fraud or un:iue 

Utfluenc:e; 
(vii) the maker is age 18 or older; an:!. 
(viii) each of us is rt:M age 18 or older, is a cc:mpetent witness, an:!. resides at the 

address set forth after his or her nama. 

Date:i: , 19 

Signature .... ' __________ ..... 1 Resi.den::e 1Iddress: __________ _ 
Print Name Hel:e: ___________________________ _ 

Signature' I Residence 1Iddress: __________ _ 
PrintName~Her~-e-:--------~ __________________ __ 

NI! IEAST 'm:) WI'1NFSSE9 KJST SIGN 
A NCIl7IRi IS N:Il' ~ OR SUFFICIENI' 
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Memo 91-2 Exhibit 2 

QUESTIONS AND ANSWERS ABOUT TInS 
CALIFORNIA STATUTORY WILL 

The following information, in question and answer fonn, is 
not a part of the California Statutory Will. It is designed to 
help you understand about wills and to decide if this will 
meets your needs. 

I. What happens in die without a will? If you die without 
a will, what you own (your "assets") in your name alone will 
be divided among your spouse, children, or other relatives 
according to state law. The court will appoint a relative to 
collect and distribute your assets. 

2. What can a will do for me? In a will you can designate 
who will receive your assets at your death. You can designate 
someone (called an "executor") to appear before the court, 
collect your assets, pay your debts and taxes, and distribute 
your assets as you specify. You can nominate a guardian to 
raise your children who are under age 18. You can nominate a 
guardian to manage assets for your children until they reach 
age 18, or you can provide that a custodian will manage the 
assets for your children until they reach age 25. 

3. Does a will avoid probate? No. Whether or not you die 
with a will, assets in your name alone usually go through the 
court probate process. The court's first job is to detennine if 
your will is valid. 

4. What is community property? Call I give away my 
share in my will? If you are married and you or your spouse 
earned money during your marriage from work and wages, 
that money (and the assets bought with it) is community 
property. Your will can only give away your one-half of 
community property. Your will cannot give away your 
spouse's one-half of community property. 

5. Does my will give away all of my assets? Do all assets 
go through probate? No. Money in a joint tenancy bank 
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account automatically belongs to the other named owner 
without probate. If your spouse or child is on the deed to your 
house as a joint tenant, the house automatically passes to him 
or her. Life insurance and retirement plan benefits may pass 
directly to the named beneficiary. A will does not necessarily 
control how these types of "non-probate" assets pass at your 
death. 

6. Are there different kinds of wills? Yes. There are 
handwritten wills, typewritten wills, attorney-prepared wills 
and statutory wills. All are valid if done precisely as the law 
requires. You should see a lawyer if you do not want to use 
this statutory will or if you do not understand this fonn. 

7. Who may use this will? This will is based on California 
law. It is designed for only California residents. You may use 
this fonn if you are single, married, or divorced. You must be 
age 18 or older and of sound mind. 

8. What happens if I make a gift in this Statutory Will to 
someone and they die before I do? To take a gift under this 
Statutory Will the person must survive you (by 120 hours). 
Otherwise, the gift goes with the balance of your assets to the 
person or persons you designate in this Statutory Will to take 
the balance of your assets. A special rule applies if the person 
who does not survive you is a relative of you or your spouse. 
In that case, the gift goes to the descendants (children and 
descendants of deceased children) of the person you gave the 
gift to. 

9. Are there any reasons why I should not use this 
Statutory Will? Yes. This is a simple will. It is not designed 
to reduce death or any other taxes. Talk to a lawyer to do tax 
planning, particularly if (i) your assets will be worth more 
than $600,000 at your death, or (ii) you own business related 
assets, or (iii) you want to create a trust fund for your 
children's education or other purposes, or (iv) you own assets 

2 



in some other state, or (v) you want to disinherit your spouse 
or descendants, or (vi) you have valuable interests in pension 
or profit sharing plans. You should talk to a lawyer who 
knows about estate planning if this will does not meet your 
needs. This will treats most adopted children like natural 
children. You should talk to a lawyer if you have step­
children or foster children whom you have not adopted or if 
you have children born while you were not married. 

10. May I add or cross out any words on this will? No. If 
you do, the will may be invalid. You may only fill in the 
blanks. You may amend this will by a separate document 
(called a codicil). Talk to a lawyer if you want to do 
something with your assets which is nol allowed in this form. 

11. May I change my will? Yes. A will is not effective until 
you die. You may make and sign a new will. You may change 
your will at any time, but only by an amendment (called a 
codicil). You can give away or sell your assets before your 
death. Your will only affects what you own at death. 

12. Where should I keep my will? After you and the 
witnesses sign the will, keep your will in your safe deposit 
box or other safe place. You should teU trusted family 
members where your will is kept. 

13. When should I change my will? You should make and 
sign a new will if you marry or divorce after you sign this 
will. Divorce (dissolution of marriage) or annulment 
automatically cancels (a) all property stated to pass to a 
former husband or wife under this will, and (b) designation of 
a former spouse as executor or guardian. You should sign a 
new will when you have more children, or if your spouse or a 
child dies. You may want to change your will if there is a 
large change in the value of your assets. 

14. What can I do if I do not understand something in this 
will? If there is anything in this will you do not understand, 
ask a lawyer to explain it to you. 
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15. What is an executor? An "executor" is the person you 
name to collect your assets, pay your debts and taxes, and 
distribute your assets as the court directs. It may be a person 
or it may be a qualified bank or corporation. 

16. What is a guardian? Do I need to designate one? If 
you have children under age 18, you should designate a 
"guardian of the person" to raise them. You may also want to 
designate a "guardian of the property" to manage their assets 
for them until they reach age 18. At age 18, they receive their 
assets outright. However, this will permits you to provide that 
the assets be transferred to a "custodian" who will manage the 
assets until your children reach a higher age, but not later than 
the time they reach age 25. 

17. Should I require a bond? You may require that a 
guardian or executor provide a "bond". A bond is a fonn of 
insurance to replace assets that may be mismanaged or stolen 
by the guardian or executor. The cost of the bond is paid from 
the assets of your estate. 

18. What Is a trust? There are a number of kinds of trusts, 
but the most popular is the revocable living trust. If this type 
of trust is used, you place the titles to real estate, securities, 
and other assets in trust while you are still alive. The trust 
document outlines instructions for managing your assets and 
distributing them after you die. While you are alive, you can 
act as your own trustee, and you can deal with your property 
in any way you want. You can change the trust at any time. 

Living trusts have advantages over a will. Under a will, 
your estate usually must be settled in probate court when you 
die. A probate proceeding can last for several years, and the 
lawyer's fees and other expenses often are substantial. In 
contrast, a living trust is settled without a court proceeding; 
the successor trustee (the person you designate in your trust to 
act as trustee when you die) simply distributes assets 
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according to the trust's instructions, with the assistance of a 
professional if necessary. The process is much quicker, 
cheaper, and more private than settling a will. 

A living trust also permits you to specify in advance the 
person you want to manage your affairs if you ever become 
unable to manage your property and fInancial affairs. This 
avoids the need for you to be placed under a court-appointed 
conservatorship. A will can't cover this problem. 

H your estate is over $600,000, you may find that a trust 
will save on federal estate taxes. 

There are other types of trusts, including trusts created in 
wills. Trusts are too complicated to be used in this simple 
will. You should see a lawyer if you want to establish a trust. 

19. Should I ask people if they are willing to serve before I 
designate them as an executor or guardian? Probably yes. 
Some people and entities may not consent to serve or may Dot 
be qualified to act. 

INSTRUCTIONS 

1. Read the entire wiH form carefuHy before you begin tiUiDg 
in tilt blanks. H there Is anything you do not understand, 
you should ask a lawyer to explabllt to you. 

2. Complete the blanks on the will form. Follow the 
instruetions ou the form carefully. Warning! Do not add 
or cross out any words on tbe form (except for fiRing ill the 
blanks) because all or part of this will may not be vaUd if 
you doso. 

3. Date and sign the will and have two witnesses sign it. You 
and the witnesses must read and follow the witnessing 
procedure described at the end of this will. 
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Memo 91-2 Exhibit 3 

3. Gifts of Cash or Items of Personal Property (Do not include real estate.) (Optional.) I make the 
following gifts of cash or of the items of personal property described, and I sign my name in the box for each 
gift. H I don't sign in the box, I do not make a gift. (Sign in the box for each gift you make.) 

Amount of Cash Gift or Description of Property FuD Name of PersOft 
or Charity to Receive Gift 
(Name only one. Please Print.) 

Sign Your Name 1ft 
This Box for This Gift 

Amouftt of Cash Gift or Descriptioft of Property FuH Name of Person 
or Charity to Receive Gift 
(Name only one. Please Print.) 

Sip Your Name In 
This Box for This Gift 

Amount of Cash Gift or DescriptiOll of Property FaD Name of Person 
or Charity to Receive Gift 
(N_e only ODe. Please Print.) 

Sign Your Name In 
This Box for This Gift 

Amount of Cash Gift or Description of Property Full Name of Person 
or Charity to Receive Gift 
(Name only one. Please Print.) 

Sign Your Name In 
This Box for This Gift 
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Amount of Cash Gift or Descriptwn of Property Full Name of Person 
or Charity to Receive Gift 
(Name only one. Please Print.) 

Sip Your Name In 
This BOI for This Gift 
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Memo 91-2 Exhibit 4 

2. Disposition of My Assets. Except for the specific gifts (if any) in paragraphs 3,4, and 5 below, I give 
everything that I own as provided below. (Select SIlK choice only by signing in the appropriate box.) 

a. Choice One: To my spouse if my spouse survives me; 
otherwise to my descendants (my children and the 
descendants of deceased children). 

b. Cboice Two: To my descendants (my children and the 
descendants of deceased children); if I am married, nothing 
to my spouse. 

c. Choice Tbree: All to the following person: 
(Insert tbe name 01 tile penon.) 

d. Choice Four: Equally among the following persons: 
(laaert the names 01 two or more per_s.) 

3. Spedftc Gift of Personal Residence. (Optional. Use only if you want to give your personal residence 
to a different person or persons than you give your assets under paragraph 2 above.) I give my personal 
residence at the time of my death as provided below: (Select lUll: choice only and sign in the appropriate box.) 

a. Choice One: To my spouse if my spouse survives me; 
otherwise to my descendants (my children and the 
descendants of deceased children). 

b. Choice Two: To my descendants (my children and the 
descendants of deceased children); if I am married, nothing 
to my spouse. 

c. Choice Three: All to the following person: 
(lasert the Dame 01 tile penon.) 

d. Choice Four: Equally among the following persons: 
(Insert tile names of two or more persons.) 
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4. Specific Gift ofHousehoklaoo Personal Property. (Optional. Use only if you want to give these items 
of personal property to a different person or persons than you give your assets uooer paragraph 2 above.) 
Except for the specific gifts (if any) in paragraph 5 below, I give all my furniture, furnishings, household items, 
clothing, jewelry, automobiles and personal items as provided below. (Select.lUll choice only by slgmOll iD 
the appropriate box.) 

a. Choice One: To my spouse if my spouse survives me; 
otherwise to my descendants (my children and the 
descendants of deceased children). 

b. Choice Two: To my descendants (my children and the 
descendants of deceased children); if I am married, nothing 
to my spouse. 

c. Choice Three: All to the following person: 
(lasert the Dame of the person.) 

d. Choice Four: Equally among the following persons: 
(Insert the Dames of two or more persons.) 

S. SpecifIC Gift of Cash or Item of Personal Property (Do not include real estate.) (Optional.) I make 
the following gifts of cash or of the items of personal property described below, and I sign my name in the box 
for each gift. In don't sign in the box, I do not make a gift. (Sip in the box for each gift you make.) 

Amount of Cash Gift or Description of Property hI! Name of Person 
or Charity to Receive Gift 
(Name only one. Please Print.) 

Sign Your Name In 
This Box for This Gift 

Amount of Cash Gift or Description of Property hI! Name of Person 
or Charity to Receive Gift 
(Name only one. Please Print.) 

Sip Your Name In 
This Box for This Gift 
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Amount of Cash Gift or Description of Property Full Name of Person 
or Charity to Receive Gift 
(Name only one. Please Print.) 

Sign YoU]' Name In 
This Box tor This Gift 

Amount of Cash Gift or Description of Property Fun Name of Person 
or Charity to Receive Gift 
(Name only ODe. Please Print.) 

Sign Your Name In 
This Box tor This Gift 

Amount of Cash Gift or Deseription of Property Full Name of Person 
or Charity to Receive Gift 
(Name only ODe. Please Print.) 

Sign YOBr Name In 
This Box tor This Gift 
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