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Second Supplement to Memorandum 90-89

Subject: Study F-103 — Administrative Adjudication (ALJ Central
Panel-—odds and ends)

California Law

California was the first, and for many years the only,
Jurisdiction to create a central panel of administrative law judges,
However, the GCalifornia central panel has always been limited in
scope, The creation of the central panel, and its limited scope, are
the result of the 1944 study and recommendations of the Judicial
Council. The Council, while it saw advantages to the central panel,
also saw limitationms:

It was suggested to the CGCouncil that all hearing
officers should be drawn from the panel maintained by the
Department of Administrative Procedure without exception.
The theory behind such a requirement 1s, of course, that a
complete separation of the functions of prosecuting and
hearing would thus be achieved. Any such requirement would
have produced such a drastic alteration in the existing
structure of some agencies, however, that it was thought
unwise, A few of the agencies Included within the Council’'s
proposals have such a velume of business that four or five
hearing deputies are now used, These deputies are full-time
employees though other duties are assigned to them when they
are not engaged in hearings. It is the Council's conclusion
that these agencies should be permitted to hire full-time
employees qualified as hearing officers where the State
Personnel Board and other proper State officials are
satisflied that the need exists. The Council's statute does
not prohibit the use of such hearing officers by the various
agencles or by the Department itself for purposes other than
the hearing of cases. In view of the disqualification
provisions of the proposed act, however, 1t is apparent that
such other duties can not be connected in any way with the
investigation or prosecution of cases by the agency.

Federal Law
Attached to this memorandum is a note from Paul Wyler indicating
that the Senate Judiciary Committee, sharply divided along party lines,

has approved Senator Heflin's bill for creation of a centralized corps
of federal administrative law judges. The Bush administration objects




to the bill. Debate over the bill is familiar: Proponents argue that
the bill will solve the perception of bias 1n the current federal
syatem, whereas opponents argue that ne sclution is needed because
there is no problem and the bill might cripple regulatory programs that
have been working well.

The staff mnotes that Senator Heflin has sponscred similar
legislation in the past. As Professor Asimow states in his background
study for the Commission, the <c¢entral panel concept has been

"repeatedly proposed (but never adopted) at the federal level”.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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JUL 161990
PLEASE REPLY TO:

FPAUL WYLER ®ECEIVED
1300 W, Olympic Blvd., 5th F1,

Los Angeles, CA 90015

(213) 744-2250

July 12, 1990

California Law Revision Commission
4000 Middlefield Road , Suite D-2
Palo Altco, CA 94303-4739

RE: STUDY OF ADMINISTRATIVE LAW
REFORM ADMINISTRATIVE ADJUDICATICN

Dear Persons:

Enclosed herewith for the information of the Commission, if it has not
already learned about it, is anm article from the Los Angeles Daily Journal

dated June 28,

respect to the proposals for a centralize

judges.

PW: kc
Enclosure

1990, regarding action taken by a Senate committee with
orps of administrative law
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mously approved President Bush’s

rior Court judge, to head the third largest

USmney’nnﬁcemﬂwuhmbe-_ :

Hind Manhsttan and Miami.

Given that endorsement, Senate oon-
Srmation is virtually assured, -

‘The apparent ease with which Baird |
daredthssmmlminmﬂeehurﬂhbe—
&dhﬂ'ﬁmﬂtym reaching this point.

The post of U.S. attorney for the Cen-

_gince lest June when Robert C. Bonner,
since named to head the US. Drug En-
forcement Administration, departed to
become 8 federal district judge.

Baird waited until November sfier that
for Wilson to submit her aame to the
Whmﬂnauudunﬁlhnmhﬁrthe

Commlttee Also Votes fdr
Centralized Judges’ Corps

ByChar!eyRoberb
) Diuily Journal Stafy Repoviay
- WASHINGTON ~ A sharply divided
Senate Judiciary Committee approved
Wednesday creation of a centralized corps
of federal sdministrative lyw judges.

+ By 295 vote the committee overrode
&emdmﬂushmm
and sent the bill to the full Senate for ac-
tion. The vote was largely along pasty
Jnes; only Sen. Arlen Specter
of Pennsylvania voted with the panel's
eight Democrats to pass the measure.

. Sen. Howell Heflin, D-Ala., said his bill
ia the solution to a perception of bias in
the current system, in which administra-
tive law judges work for the same agen-
cies against which they may have to rule.

Heflin, a former elected chief j of
Alabama, is chairman of the Judiciary |
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.ing minority member on the Coarts sub-

committee, argued that no solution is
needed becsuse there is no problem. -
“The bill, 5594, would remove all ALJs
medmﬂwmddepm
ments snd gether them into an indepen-
dent unit within the executive branch.
The corps would be governed by s chief
jndzemdwmﬂdhedmdedmtomqn-
cialived divisions. The chief judge and the
dvision chiefs would be appointed by the

" president mnd confirmed by the Senate.

These chiefs would form a council that |

- would be the policymaking body of the |

cu'ps.‘l'hecoulm'lmldappmntmdge'
assign them to divisions, write the rules
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the Justice Department doing ite due dili-
gence as thoroughly as it felt it had to.
Unfortunately, that took Jonger than we
would have liked."” e :
As for Wison's § Bush to
2&1\& lai‘l an Or-
Wellas ‘Wem:kunreoom

nmnmhm.uher o -
haddots of good candidates,” be §

added. “We wanted to check the field.”

“The delay fueled a rumor that political |-

mmummmummm g
Hon were  at Baird's nomination |
‘because sheis s iutGokhun
said that party
do with it. *It was never AR
cept in jest,” he said. “The president’s
and the senator's views on this ace the
‘same: they want the best.”"

Baird, 54, finished college after having
thmeebildrm. urnmgherhwdqru

list of qualified candidates maintatned by
the Office of Personnel Management, be
entitied 10 a written explanation of any
permanent reassignment, and be subject
to removal or disciplinary action only for
mcplgduct.ng!ectﬁdnnrurdxwﬂity.;

posed the measure, while those d the
American Bar Association supported it. -
Deputy Assistant Attorney General

Steven R. Valentine testified that cre- |
ation of the corps “Wpuld sacrifice the {4 -
tharacteristic

strengths “that have deen

serveko tripple regulatory
have been working wel)."”

But John V!ttone. chairman of the
ABA's National Conference of Adviinistrs- -
tive Law Judges, argued that “creation of
the corps would axsure the public, the
cosnpanies and the counsael that appear be-
fore administrative law judges that hear-.
ings before such judges are fir.”

“Often the impartiality of 3 ;udgc'uh .

is als0 an agency employee is questioned
by those who must appear before the

judge,” said Vittone, an ALJ af the De- |,

‘partment of Labor. “At the very least, "
ﬂmappmdapouiblehckdn-
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