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Subject: Study L-3022 Access to Decedent's Safe Deposit Box 
(Comments on Tentative Recommendation) 

Attached is the Tentative Recommendation relating to Access to 

Decedent's Safe Deposit Box. We received 18 letters commenting on the 

TR. These are attached as Exhibits 1 through 18: 

Exhibit 1: 
Exhibit 2: 
Exhibit 3: 
Exhibit 4: 
Exhibit 5 : 
Exhibit 6: 
Exhibit 7: 
Exhibit 8: 
Exhibit 9: 
Exhibit 10: 
Exhibit 11: 
Exhibit 12: 
Exhibit 13: 
Exhibit 14: 
Exhibit 15: 
Exhibit 16: 
Exhibit 17: 
Exhibit 18: 

Wilbur L. Coats 
Paul Gordon Hoffman 
Dan L. Kirby, Western Surety Company 
Alvin G. Buchignani 
Jerome Sapiro 
Ruth E. Ratzlaff 
Richard E. Llewellyn, II 
Thomas R. Thurmond 
Robert J. Berton (former CLRC Chairman) 
Kenneth M. Klug (the originator of this proposal) 
Linda A. Moody 
Henry Angerbauer 
Mary J. Pierce 
Ruth A. Phelps 
Michael J. Anderson 
David W. Knapp, Sr. 
Frank M. Swirles 
Stuart D. Zimring 

Fourteen letters support the TR without qualification (Exhibits 2, 

3, 5 through 10, 12, and 14 through 18). Three support it with 

suggested revisions (Exhibits 1, 4, and 13). One supports it with a 

question (Exhibit 11). None oppose it. Many expressed enthusiasm for 

the proposal: 

-- "I commend you for reintroducing your recommendation on 
this subject." (Exhibit 1.) 

-- "I am particularly pleased that something less than the 
death certificate may be adequate for access." (Exhibit 6.) 

"I strongly support" the TR. (Exhibit 7.) 

The TR "is excellent." (Exhibit 10.) 

"This recommendation is a good idea." (Exhibit 14.) 

"I highly approve the recommendation and it is long 
overdue." (Exhibit 16.) 

The suggested revisions are discussed below. 
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Removal of Inter Vivos Trust Instrument 

The TR permits a person with a key to decedent's safe deposit box 

to remove decedent' s will and instructions for disposition of 

decedent's remains. Two commentators suggested the person should also 

be authorized to remove any inter vivos trust instruments in the box 

(Exhibits 1 and 13). The staff thinks this is a good suggestion. 

Ordinarily the personal representative is the one who removes the 

contents of the decedent's safe deposit box. But instructions for 

disposition of remains are needed immediately so the disposition may be 

done in accordance wi th the decedent's wi shes. The will is needed 

before letters are issued so it may be determined who is entitled to 

appointment as executor. 

There is no urgent need to remove a trust instrument. If a 

personal representative is appointed, he or she is the best person to 

take custody of the trust instrument, along with other contents of the 

box. 

But Mary Pierce (Exhibit l3) points out that there may not be a 

probate proceeding. In that case, there is no provision for removal of 

trust instruments from decedent's safe deposit box. It may be 

necessary to petition for probate just to get the trust instrument. 

This seems like an unnecessary expense to the petitioner. 

A requirement that the financial institution make and keep a 

photocopy of any trust instrument removed from the box, like the 

requirement now in the TR for wills, should be sufficient protection 

against fraud. Accordingly, the staff recommends that subdivision (d) 

of proposed Section 331 be revised as follows: 

(d) When the person seeking 
requirements of subdivision (b), 
shall do all of the following: 

access has satisfied the 
the financial institution 

(1) Keep a record of the identity of the person. 
(2) Permit the person to open the safe deposit box under 

the supervision of an officer or employee of the financial 
institution, and to make an inventory of its contents. 

(3) Make a photocopy of all wills and trust instruments 
removed from the safe deposit box, and keep the photocopy on 
file for a period of five years. The financial institution 
may charge the person given access with a reasonable fee for 
photocopying. 

(4) Permit the person given access to remove 
instructions for the disposition of the decedent T s remains, 
and, after a photocopy is made, to remove the wills and trust 
instruments. 
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Rights of Surviving Co-owner of Safe Deposit Box 

The TR applies only to a safe deposit box held in decedent's sole 

name, or held by decedent and others where all are deceased. If the 

box is jointly held and a co-owner is still living, only the co-owner 

has access to the box. 

Alvin Buchignani suggests a parallel section specifying the rights 

of the co-owner after decedent's death (Exhibit 4). The staff is 

reluctant to try to draft a statute to say what the rights of a 

surviving co-owner are. Such a statute might have the unintended 

effect of limiting those rights. However, the staff has no objection 

to adding the underscored sentence to subdivision (a) of Section 331: 

(a) This section applies only to a safe deposit box in a 
financial institution held by the decedent in the decedent's 
sale name, or held by the decedent and others where all are 
deceased. Nothing in this section affects the rights of a 
surviving co-owner. 

Attorney as Keyholder 

Linda Moody (Exhibit 11) asks what happens where the decedent has 

given a key to the safe deposit box to his or her attorney, along with 

written authorization for access? Under the TR, an attorney with a key 

has the same access to the box as a family member or anyone else with a 

key. It is not necessary to have written authorization from the 

decedent -- possession of the key is sufficient. 

I f the key is lost and no one has a key, then the box must be 

drilled by the financial institution. Section 331 will not apply, and 

letters will have to be obtained to gain access. It is not necessary 

to expand our proposed statute to cover this situation. A petition for 

letters will bring the matter under court supervision as in other cases. 

Respectfully submitted, 

Robert J. Murphy III 
Staff Counsel 
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WILBUR L. COATS 
ATIORNEY AND COUNSELOR AT LAW 

California ~aw Revision Ccmrnission 
4000 Mid61cfield Road. Seite C-2 
Falo Altc. CA 94303-~739 

2t'..ldy L- ':;C22 

TELEPHONE (619) 748-6512 

~S90 

SfP 27 1990 
~n Re: Tentative Recommenciations relating co: ' ( .,,, f I) 

~eco~nition of ~rusteers ?owersi 
?ecognition of Agentrs AJthority--Statutory Power cf Attorney: 
Gifts in View of Death; 
~epeal of Civil ecce Section 704; 
:::'2co;;n i t i on of ~ruE-:'ees r ?c1,Ter 3; a:td 
~ccess to Decedent's Safe Deposit Box. 

Dear Sirs: 

conc~r 1n all of ~~e abcve cited reccmmendations except the 
~roposal concerning Access to Ceceten~r~ Sa~e Qepcsit ?cx. 

:ften individuals place the original o~ an inter vivos trust in 
their safe deposit box. ~~erefcre. i-=. may 8e 2ust as important to 
~emove 2 -:.rust document as it is to remove 3 Will. 

- sucgest an additional oaragrap~ (5) be added to Section 331. (d) 
~hich would read: 

~~1 ?Er~it the person give~ aCCGSS to remove a~y -:'rust documents. 

~ery truly yours. 

m-/I .. 
. -1 / 

. '1 
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12759 Poway Road, Suite 104. Poway, California 92064 



>'Ierne 90-142 

HOFFMAN 
SABBAN 

BRUCKER & 
W"TENMAKER 

111880 \Vilshire 
Boulevard 
Suite 1200 
Los l\ngele<, 
C alifomia 90024 
(213) 470-6010 
FAX (213) 470-6::-35 

September 25, 1990 

California Law Revision commission 
4000 Middlefield Rd 
suite D-2 
Palo Alto, CA 94303-4739 

~tt.;.dy L- JC22 

,c; EP 2 7 1990 
- ': ,. ,. , ., I' 0 

Re: study L-3022-Tentative Recommendation Relating to 
Access to Decedent's Safe Deposit Box 

Ladies and Gentlemen: 

I commend you for reintroducing your recommendation on 
this subject. I am particularly pleased by the idea that proof 
of the decedent's death could be made by a document other than a 
certified copy of the decedent's death certificate, since it 
often takes a substantial amount of time to obtain a certified 
copy of a death certificate. 

Very truly yours, 

" ./"/ /: /' / ~ 
~/ ~ Pi.uI1w--

Paul Gordon Hoffman 

PGH:mem 

PGH'OO'\LA~REV2.LTR 

-,1:-

A PROFESS[O.\lAl CORPORATIOK 



:,~emo 90-142 :::X!CI"n: 3 
'---

~y Western Surety Company 

5eptemoer ~5, ~990 

California Law Revision COQIDission 
~OOO Middlefield Road, Ste. D-2 
?alo Alto, CA 94303-~739 

Dear Sir/Madam: 

CA l~W m. (OMM'N 

SEP ~I 7 '990 
l"~f.r.,\rEO 

F.e: Tentative Recommendations iIL-3022, ;iL-~046, ,.:L-0"4, 
!!L-3034 
Our Special File CA-3949 

:~ank you for i~rnishing ~s with ccpies of ~~ese :entative 
F.ecommendations. This Company is in agreement with each of 
:hese recommendations, and would appreciate jeing kent on 
your mailing list. 

Sincerely, 
.' ,1 

l ... / ( '-" 
IJ L.t1..\. v 1.,/. ... '-"-'\ 

:Jan L. Kirby I 

J:"K:gm 



:: l~;'; 1l<V. ~QMIf.'N _ ~_ 
:c:ua:r ;.-JO"" 

SEP 2~· 1990 
ALYIX G-. BUCHIGKAXI 

r I 'I E 0 

.\SSOCIATED WITH ,UO ~1();'\.T(;n\IEh'Y ~TH:EET, selTE 450 

,JEDEIKDO, Gl~EE':-'·. SPRAGl.~L & BISHOP ~.-\:-.; FRA ...... CISCO, CA '!J4104-1906 

FAX ''';'1_31 4:21-5f:>,iH -1-1.,' -i-:.!J-.-,fj.,-,O 

Septe~be~ 25, 1990 

Califc~nia Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 94303-4739 

Re: Access to Decedent's Safe Deposi~ Box 

Dear Ladies & Gentlemen 

= do not believe ~he proposed recommendatic~ regarding 
Access to Decedent's Safe Deposit Box is broad encugh. " 
believe it should also address ~he rights o~ access of a 
person who not cnly holds a key ~o the box but is also 3 

joint owner of the box. Such a person should have access to 
the box, even in the even~ of a decedent's death, solely on 
presentation of the key, and proof of his identity as a joint 
cwner. 

- have no objection to the other requirements of the 
proposal relating ~o making of copies and imposing the duty 
to file the will with the Clerk of the Cou~t on the person 
who removes it from the box. 

Prcposed Probate Code §331 specifically states that it 
only applies in the case of a safe deposit box held by the 
decedent in the decedent's sole name, or held by the decedent 
and others where all are deceased. In order to avoid 
confusion and to promote consistency, a related probate code 
section, with a number that is reasonably close, should 
specify the rights of the co-owner of the box in the event of 
death. 

very, simcerely, 

AlvlnG. Buchig~ani 

AGB/pzg 



JEROME SAPIRO 
ATTORt-.EY AT LAW 

S.JTTER P~~2'-' 5..1 TE 158~ 

USB S_'--£R S-fH:E:T 

c::." F",..",( ,,:.:.:; C,6, 94'09-5452 

·!~5 <;1;:>81515 " "7 1990 

·=3.1ifO~:1i2 =Jl~~.',r S.2\T':,,::::~\; C8:r~~SS=-' 

~ooo ~iddle~~eld ?oaa, Suite 
?'·3.=-o A~-::or Ci::', 94303-47~~' 

~_l-: ,:::,~"'pt=-~t-=-ve ?_2co;.uncncL3t~c:-: 

~21~t-=-~0 ~~ ~CCGSS to 
~2cedEnt's Safe Denoslt Br;x, 
S2Dt. 1990 ~ L-3022 

:-=:In ~ C-=:-TlJni 55 ion: 

UndersiGned aporoves tte a0ove-men~=-one~ Te~tativ2 
?CCCT!':1T.e:tdatio~. a 

Persof1.311': 
indicc::2d since State 

Eo',;e~Icr, ~~~.e r'::::::::8::LTTtcn-:-; J. :'l.on 
~~eat~e~r to t~~s ~~tter fin2~::::::ial inst..:...t: .. r:io1is. 

Resoect:ullj.' , 

<~-« 

JcrCl:l1e S2:=:·iro 
~-:--S:Des 

-$-

t ,. E 0 



~ .. 1e::-.o 90-142 

RUTH E. RATZLAFF 
Attorney at Law 

925 "N" street, suite 150 
P.O. Box 411 

Fresno, California 9370B 
(209) 442 -B01B 

September 28, ~990 

California Law Revision Co~mission 
4000 Middlefield Road Suite 0-2 
Palo Alto, California 94303-4739 

RE: Access to the Deceden~'s Safe Deposit Box 

Dear Commissioners: 

2-':t;.dy- ~- 3022 
,'. ' ~ •• : (!lIAM.'N 

OCT 011990 
~ r, f' ,., H E 0 

I have reviewed your tentat:ve recommendation relating to access 
to the decedent's safe deposit box. I suppor~ the 
recommendation. 

I am particularly pleased with the recommendation that something 
less than the death certifica~e may be adequate for access. This 
is necessary because death certificates are not issued until the 
cause of death has been iden~ified, and in some cases that can be 
days or even weeks. Those types of cases may be exactly the ones 
where there is some urgency about getting a special administrator 
appointed to run a business or take over some other activity of 
the decedent's. If the execu~or has to wait for the death 
certificate in order to get the will, the delay may be damaging 
to the business or other activity. 

Sincerely, .' t--L 
~~ /2cJj'LJ 

Ruth E. Ratzlaff 

RER:pp 



.... LBE.RT J. G ..... LE'" 

··Xo·. MICHAEL JOH"'SO ..... 

RICHARD f. LLE.\"E.LLY"J II 

~. STE.VP·" BROW""l'o< 

'.~!CHAE.L ..... DLCKWORTH 

'l..IT ..... MQ ...... COVE. ..... V;ILLER. 

i.. ..... w OFFICES 

HOLLEY 8 C!\LE'< 
~OO SOUTH FICUERC ..... STREET. SL1TE ;!UO 

:"C-S ..... '-."jCELE5. C:a. .. LI FO flN IA 900 17 - 2542 

213: 629-:880 

october 2, 1990 

California Law Revision commission 
4000 Middlefield Road 
Suite D-2 
Palo Alto, CA 94303-4739 

Re: Recent Tentative Recommendations 

Dear Commission: 

:::"YDE f. ,OLL£Y (1891-1980) 

"7"ELECOP1ER 

~:31 895-0363 

(A lAW RtV. COMM'N 

leT 041990 
- ~ , I' I 'f E n 

In response to your request for comment en the Commission's 
Tentative Conclusions, I strongly support and am in agreement with 
the Commissions's recommendations relating to ;1) Recognition of 
Agent's Authority Under statutory Form Power of Attorney, and (2) 
Access to Decedent's Safe Deposit Box. 

I have no approval or disapproval as to the tentative 
recommendation concerning Recognition of Trustee's Powers, since 
although I have occasionally had problems with persons or 
institutions acknowledging a trustee's authority, I have found that 
most of such problems are easily remedied by simply providing an 
abstract or a full copy of the trust instrument. 

Lastly, with regard to the Commissions's tentative 
recoIT~endation relating to Gifts in View Of Death, I would prefer 
to see the repeal rather than the clarification of the eXlsting old 
law. Gifts of this nature are largely problematical and they are 
often impossible to verify with anything other than the donee's 
testimony. 

REL:art 
0000004EL.REL 

Very truly yours, 

HOLLEY & GALEN 

~~Z~~fF 
Richard E. Llew~llyn, II 

By 



THOMAS R. THURMOND 
AT"1'"OR~EY AT LAW 

o! 1 9 ....... SON ST::;-EET. SuiTE' 1!3 

""CAVILLE. CALIFORNIA 95688 

~:)71 448·40 13 

october 3, 1990 

California Law Review Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendations 

The following comments are in response to the tentative 
recommendations dated June and September 1990. 

Repeal of Civil Code section 704 

OCT 041990 
rf'.'fED 

I concur with this recommendation, which comports with Federal 
supremacy concepts. 

L-3034 - Gifts In View of Death 

I concur with this recommendation, which clarifies the nature of 
such glfts and establishes the concept of a condition subsequent. 
Moving these sections to the Probate Code makes sense. 

L-644 - Recognition of Trustees' Powers 

I conc~r with this recommendation. It is another step toward 
resolving the continuing problem with third parties' recognition 
of trustees' powers. This provides another arrow in the 
attorney's quiver to encourage out-of-state and other 
institutions to cooperate in trust matters. 

L-3046 - Recognition of Agent's Authority Under statutory Form 
Power of Attorney 

I concur with this recommendation. This should be an effective 
measure to counter the tendency of banks and other financial 
institutions to insist on the use of their own form powers of 
aLtorr.ey. While this sltuation has improved considerably in 
recene years, there still are many institutions that are 
reluctant to accept attorney-drafted documenes. 

- '2-



Page 2 
California Law Revision Commission 
October 3, 1990 

L-3022 - Access to Decedent's Safe Deposit Box 

I concur with this recommendation. The previous require~ent that 
the institution directly file any will discovered in the safe 
deposic box created inefficiencies and delays in t~e 
establishment of probate estates. From an attorney's scandpoint, 
this procedure is better. 

Thank you for the opportunity to comment on these proposed 
revisions to the law. 

Yours very 

Thomas R. Thurmond 
Attorney at Law 

TT/sr 
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:-rr. John H. DeMoully 
Executive Secretary 

Cctober 3, 1990 

California Law Revision co~~ission 
4000 Middlefield Road, Sui~e D-2 
Palo Alto, California 94303-4739 

:::lear John: 

-c !Mr m, (nQ", 

OCT 0 5 1990 

Recently I have received and reviewed the Tentative 
Recommendations of the California Law Revision Commission 
relati~g to the following sUbjects: 

Repeal of civil Code Section 704 (passage on death of 
ownership of L.S. Bonds) 

2. Gifts in View of Death; 

3. Access to Decedent's Safe Deposit Box; 

~E_E:::::CPIEFI 

:6'91 235-0398 

OS 9: 235·0399 

4. Recognition of Agent's Authority under statutory Form Power 
of Attorney; 

Recognition of Trustees' Powers. 

:t has been almost a decade since I commenced to serve on 
the Law Revision commission. As you will Vlell remember, it was 
during that time that we first addressed ourselves to an overhaul 
of the California Probate Code. It is interesting to note tha~ 
~,any of the Tentative Recommendations noVi being recommended are 
the result of determining the practical application of ~~e 
?robate Code reforms tha~ were enacted. 

I~ any event, - am in favor of all of ~he aoove referenced 
Tentative Recommendations. I am particularly pleased with 
respect to the recommendations involving recognition of an 

-\0-



P~OCOPIO. CORv, HARGREAVES A~D SAVITCf-l 

Mr. John H. DeMoully 
October 3, :990 
Page 2 

agen~'s authority under a Statutory Form Power of Attorney, ~he 
matter of access to a deceden~'s safe deposit box, and 
recognition of a trustee's powers. Like many other attorneys, I 
have, from time to time, commiserated with clients who are unable 
~o convince third parties, often banks or similar institu~ions, 
of their authority to ac~. Ihe Tentative Recommendations, in 
~hat regard, appropriately address the practical aspec~s of 
obtaining recognition for authority to act. 

Turning to the Tenta~ive Recommendation relating to 
recognition of trustees' powers, I call the following ~o your 
attention. It has been my experience that banks and o~her 
institutions often cause difficulties for trustees because of 
their refusal to proceed with the trust unless and until they 
have adequate proof of the existence of the trust and the 
identification of ~he tr~stee, as well as the authority of the 
trustee. Many a trustee client has requested that I prepare 
something akin to certified letters testamentary in a probate 
estate. To my knowledge, the closest one can come to such 
documentation is Probate Code section 15603. That section allows 
the Clerk of the Court ~o issue a certificate showing that the 
trustee is duly appointed and acting, but only if there is some 
proceeding before the Court which would evidence those facts. 
Obviously, with most living trust situations, it is the desire of 
the trustee not to be involved with any Court proceedings. It is 
also true that in the case of a trust involving real property, 
the trust can be recorded pursuant to the provisions of Probate 
Code Section 15210. None of ~he cited sections tr~ly address the 
desire of the typical trustee of a living trust with respect to 
having the ability to present proof of the trusteeship without 
the necessity of submitting the entire trust document. Your 
~ropcsed Pr-=bate Code Sectic-:-~ 13 lC C ~ 5 sr-.Luuld go a long way 
towards providing a simple affidavit by virtue of which the 
trustee can satisfy third persons as to the trustee's authority 
without the necessity of presenting the entire trust document to 
the third person. In the context cf the wording of proposed 
section 18100.5 of the Probate Code, I recommend an additional 
sentence be added at the end of subsection (al of Probate Code 
section 18100.5. That additional sentence should read 
essentially as follows: 

"The affidavit shall also state the name or other 
designation of the trust sufficient to identify it, 
'that the trust is valid, and that the trust is in 
effect." 



~ROCOP10, CORY. ~ARGREAVES AND SAVITCH 

Mr. John H. DeMoully 
October 3, 1990 
Page 3 

:t has been a while since I have talked with you, or 
corresponded with you or ""i th other members of the sccaff. 
Therefore, please give my best regards to Nat, Bob and Stan. 
Hoping this letter finds you all well, I am 

s incerely-~,*,~", 

RJB: jhc 

- 12...-
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October 4, 1990 

Mr. Robert J. Murphy III 
Staff Counsel 
California Law Revision Commission 
suite D-2 
4000 Middlefield Road 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendation Relating to Access 
to Decedent's Safe Deposit Box 

Dear Bob: 

Thanks for your letter of September 24. One of the 
great strengths of the Commission is its willingness to re
ceive and consider all comments received, even those received 
after the deadline. I will try to get future comments to you 
more promptly. 

The September, 1990, Tentative Recommendation Re
lating to Access to Decedent's Safe Deposit Box is excellent. 
The new procedure provides a very practical means of obtain
ing the will while protecting beneficiaries and not imposing 
extra burden on the financial ins~itution. ,he simplicity of 
the recommended procedure makes it far superior to the previ
ous recommendation. 

I am chagrined to think that the access problem I 
raised had such a simple solution. Whoever thought up this 
solution deserves the "Enperor's New Clothes Award" for 19901 

Very truly yours, 

Kenneth M. Klug 



",;. COMMll 
Study L- 3022 

.T . 1990 MOC:JY & MOODY 
_ATTORNEYS A- LAW - • 'r ~ ""l 

E.JI .... ::;:r,G B, S..J:TE 3CO 

.... lL VALLEY. CA_,FO~N~A 94941 

_,'.:::;A A MCOGY -£_ c4;5. 332-0216 

::::;;;;AHAM B ",::)OC1' FAX '415-, 331-5367 

Cetone" 1C, 199C 

California Law Revis':'on Commiss'::"on 
~OOO Middlef~eld Road, S~ite 0-2 
?alo Alto, CA 943C3-4739 

?,e: ':'entati,. .... e Reccmne::da-::.'::"on: .g.ccess to Jecedent'.=: Safe 
Deposit Box (September ~990) 

~adies and Gent:e~en: 

:1oody & Ecody s·,.=.pports the Ccrrmiss':'on' s '='entative 
:<,ecc:1lliIendatic:J. rela::.':'ng- to l",-ccess ::'0 =::eceden':. r 3 Safe Desc,si:. 
30x (Septerrber =-99-8). 'J"-.:::- .::;nly q·..lest~o:--.s relate to tr-~e :<e1'. 
SOITe of ~y c~ients have ~e listed as an aut~orized 3~g~e::- to 
~ave access to t~eir safe depos':'t boxes and I ~ave a key, but 
I don't think = a:n a "",older" 0:: the nox :as ~n " :33: (al J • 
Does t::e phr-ase I1has a keylf :-:lean that t;-.e person n·,..:st ~~_aT .... 'e 
bee~ (o~ be) aut~orized by the decedent ~o enter t~e bex? 
Whether the decedent was ~he cn~y authorized signer or ~ot, 
~hat if the key is lost and no one has a key? What aut~ority 
governs ~n ~hat sit~atio~? ~ust 

then to have access ~o ~~e ~ox? 
should be i~posed O~ ~~e ban~ in 

cne have te:npo::-ary lette!:'"s 
What =equi=enents would or 
that s =- t. ua::. ie:-.? 

Very truly yours, 

~ ~nda A. t·looo ¥' 

-\'-t-
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HENRY ANGERBAUER. CPA 
<1401 WILLOW GL!ON CT. 

CONCORD. CA 94~2! 

~11LALo-{ i.> ;2e~'1XD1./ {f(1Lnt{.'1){.cn 

CIo lAW 1tFf. <OMM'N 

OCT qt~d19003022 
r~r"'HED 

/O/fZ-/90 

J~{.. /Lt{fUUJ-t-/{ j&1A /lJu_ryn-TN~ /(~ 

_--1!t&1;,r) : 
._ (I ) ~ ip fYd~tf1-0 ~ Dtptrui f30y , 

~ ----~-.--____t__--. 

(2) /J~~ 06 w?! &iL/P-d!SZ· 7~, 

(3) ¥ An (i.a,h) 01 {);p-J1 / 

eLf) !ku 1; ~ ~J-t~ 
'd ~ (J~~ u3 (~::;- I 

[j) 1 1 r ~~ I P([)007.d-. 
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(415) 984-8456 

--7f-'T"::;-:-'-' , ~ 
__ .. u~-,-_'_ ~ --'- ~ 

LILLICK & CHARLES 

October 22, 1990 

California Law Review Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 94303-4739 

Re: Access to Decedent's Safe Deoosit Box 

Gentlemen: 

Study L-3022 
C1 lAW REV. (" ..... ~ 

OCT ;; ~ 1990 
~ - r ,.. , 'r £ n 

In response to your tentative recommendation relating to 
Access to Decedent's Safe Deposit Box, dated September 1990, I 
propose that Probate Code Section 331 be revised to permit a 
persons who has a key to a decedent's safe deposit box to also 
remove a decedent's inter vivos trust in addition to his or her 
pourover will. This access is particularly important in those 
cases where there will be no court proceeding and thus no letters 
will be issued. 

In all other respects, I approve of this recommendation and 
would urge its approval by the legiSlature. 

Very truly yours, 

LILLICK & CHARLES 

241:92000.PDPRPL 

-I~-

San rranC1Y;:U 
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Edward M. Phelps 
Deborah Ballins Schwarz 

Ruth A. Phelps 
Of Counsel 

Barbara E. Dunn 

EXEI3IT IL 

Phelps, Schwarz & Phelps 
Auorneys at Law 

115 Nonh Marengo Avenue 
S ccond Floor 

Posadena. California 91 101 

October 23, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendation Relating to 
Access to Decedent's Safe Deposit Box 

Dear SirlMadam: 

-. :;" REV. COMM'N 

Stuqy L-3022 
~JCT 451990 
-·I'l"·'E'D 

(818) 795-8844 

Facsimile: (818) 795-9586 

I have read the recommendation. I agree with it. We represent 
several banks and I have been questioned at length about whether a 
bank employee can be present when a safe deposit box is opened. Pro
bate Code Section 331(d)(2) makes this clear. This recommendation is 
a good idea. 

Very truly yours, 

Ruth A. Phelps 
PHELPS, SCHWARZ & PHELPS 

RAP:sp 

-11-



October 24, 1990 

Law Ofiices of 
l\Iichael J. Anderson. Inc. 

"77 CaeJac :'ri·~;e. Su::e 260 
'·::<-lC::Ta:nenro. CajioT:',:a -jSS2S 

~!6', 92~ 6921 
.-.:",:",: (~l6) 92:-9un 

California Law Revision commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 94303-4739 

To whom it may concern: 

I favor without comment the following: 

;' ;;n, (OMM'N 

OCT 25 1990 
- 1" ~ I ., E' n 

In respect to the rtepeal of Code Section 704 I an in agreement 
',.;i th it. I am also in favor c f Recognition of Trus1:ees' Powers 
and Access to Descendant's Safe Deposit Box. 

In respect to Recognition of Agent's Authority Under Statutory 
Form Power of Attorney, I would request that it be expanded to 
include any Power of Attorney drafted by an Attorney. 

I have no objections to Gifts in View of Death. 

Sincerely~ 

. 
", ,\, "'" / J 1, . '- ., ,-___''"-_... 

11ICHAEL J. ANDERSON 

MJA/fa 

-,~-



DAVID W Kr-.;APP, SR. 

OAVID W. KNAPP .... "'1. 

E,,;-,,1'1' & l("APP 
"::;33 LITJ::;O'_N AVEN'.jE 

SA:S JOSE. CAUFORNiA 95125 

-:-E:'-SPHONE 1":'081 2-913-3638 

::lctober 5, 1990 

California Law Revision commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

- COMM'N 
,~~ l~j.:.r L- 3022 

1 1990 
- - , po •• , " rJ 

FAX (408) 298-1911 

Re: YOUR TENTATIVE RECOMMENDATIONS CONCERNING THE FOLLOWING 
REVISIONS: 

1. ASSESS TO DECEDENT'S SAFE DEPOSIT BOX: 
I highly approve the recommendation and it ~s long 
overdue; 

2. RECOGNITION OF TRUSTEE'S POWERS: 
I highly approve as it will be a great help; 

3. RECOGNITION OF AGENTS AUTHORITY UNDER STATUTORY FORM POWER 
OF ATTORNEY: 
Since the inception of the law (1982) I have had many 
difficult sessions with both Bank of America (who insists 
on the use of their own forms) and the local Wells Fargo 
who at first refused entirely to honor the same. Your 
recommendation, if only accepted, will be cf great service 
to we probate lawyers and will possibly "educate" the 
institutions of the protection they have in honoring the 
powers of attorney. It's a great idea; 

4. GIFTS IN VIEW OF DEATH: 
I approve. It puts the law where it should be; 

5. REPEAL OF CIVIL CODE SECTION 704: 
I approve. 

Your Commission should be congratulated on the fine work you 
are doing in straightening out many misunderstand sections of the 
law. 

~y truly yours'] 

::-~_",~ll ill~' 
~KNAPP, SR. 
LAW OFFICES iOF KNAPP & APP 
DW~~~ 

- iCf-
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FI(A~( M. SWIRcES 
_.:>.,'; :::::RPC::;.":'- 2N 

October 26, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendations - re 
1. Repeal of CC Section 704 

01 lAir In'. ,..~" .•. 
Study L-3022 

OCT 27 1990 
- r ,. .. , " E n 

2. Access to decedent's safe deposit box ~ 
3. Recognition of Trustee's powers 
4. Recognition of agent under statutory power 
5. Gifts in view of death 

Gentlemen: 

I have no objections to your recommendations in the above mat
::( ters. 

< 
-
< 

-20-



NOV 13 1990 
~ t ' ... , I D 

~'" "''''''ON I'il!. BALUN IIG12·,-a.81 

__ .AM ~E." .... 

.:..' _ z_':::-": '" ::: .. COUNSIII:I.. 

.~ ""N'I'A aIE:RTR-A,M 
__ STIN Gf:lAF" 

-~-/E.'" Ce:qvE~'5 

,,':::4'::::_ 
_ :...:.. .... ASSIST ...... TS 

- - - -, ...... 
- _ - ..... ':: ''::=: .. F 

0.:.. -«'CIA O. FULL-E.RTON 

- qSTE-N ME:L.WEG 

:: overr.!)er 8, : 9 9 0 

California Law Revision CCrr~iss~on 
4000 ~iddlefield Road 
Suite 0-2 
?~lo ~:to, :ali=cr~ia 94303-4739 

Re: :lecor:unendations L-:;022, L-644, L-3046, L-3034, .>~C'25 

::;ent2.emen: 

:: have :-eviewed the latest set ·:Jf ter.tative ~ecommenda,:icns and 
~~ ~~ ~~var ci a~: sf ~~em. ~8wever, = ~8 wlsh ~8 Exp~ess my 
=oncer~ that it appears ~ecessary to ?rovlde =8r 3 C3US2 of 
.:ictior: of "specif':"c per::or:nance" as regards Stat',,1tory 5":;r:n 
Powers of Attorney and Recognition of Trustee ?owers. :~ is 
regre~table that such useful es~ate planning ~cols are ~ot 
accepted w~llingly w~thin the business and econom~c corr~unity. 

On ~he ~tter ~and, as : read proposed C~Vl: C2de Sec~i=~ 2480.5, 
-- O~_! appl~es ~o a Stat~~orv Ferm Power of ~ttornev. - think 
__ would be ~ore useful (especial:y s~nce : never ~se t~e 

StaeJ.tcry Form) ""::) e!1l.arge -:::e enfor::ement ;.o· .... Ter -:.:) 0.801.\' to 
any duly executed Durable Power of Attor~ey. 

:"'astl~l f : seem to ~'1ave :-:lisplaced my cOFY e!i -:':---~2 ~a.-w ?'eV1Sl.On 

c:ommis sion' s Reoort o~. the ~ew probate code '.·n ti'. cc::mmen t3.ry. I 
",.lould c.9preciatei:. i: ~/ou could forwarc:. a copy -:0 ne. -c 

~here :s any COSt ~~volvedl Slve me 3 C~~~ a~~ I ~lll ~end you 
:::. c;-~ec.-:. 

:EVI~. 3ALLIN, ~~CTKIN, ~=~RING & GOFFIN 
"~ ?ro::ec:::slonal CcrpCratlOn 

.1 1 i 
'. / 

D. 'z :::1'~f::::~G I 

j / 

- :2.-/-
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STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

TENTATIVE RECOMMENDATION 

relating to 

Access to Decedent's Safe Deposit Box 

September 1990 

This tentative recommendation is being distributed so interestedpersons "Jill be 
advised of the Commission's tentative conclusions and can make their views 
known to the Commission. Comments sent to the Commission are a public record. 
and ,,,ill be considered at a public meeting of the Commission. lr is just as 
important to advise the Commission that you approve the tentatfve recommendation 
as it is to ad'\.'ise the Commission that you beliere it should be revised. 

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE 
RECEIVED BY THE COMMISSION NOT LATER THAN OCTOBER 31, 
1990. 

The Commission often substantiall.v rCl'iscs tentative recommendations as a 
result of tire comments;f receives. llenee. this temative recommendation is nor 

necessorU.1o' the recommend(]tion the Commission will submit to the Legislature_ 

CALIFORNIA LAW REVISION COMMISSION 

4000 Middlefield Road. Suite 0-2 
Palo Alto. California 94303-4739 
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S1 ATE OF CAUFORNIA. GEORGE OEUKME..MN. GawmoJ 

CALIFORNIA LAW REVISION COMMISSION 
4000 ~EFIELD ROAD, SUITE 0-2 
PAlO ALTO. CA 94303-4739 
(415) 494-1335 

ROGER ARNEBEROH 
CH~ 

EDWIN K. tMRZEC 
v.,.~ 

BION .... GREOOfIY 
ASSEMBl Y'MI\N EUHU M. HARRIS 
BAADR HILL 
SENATOR Bill LOCKYER 
ARTHUR K. W,RSHAU 
FORREST A. PlANT 
SANFORD .... SKAGGS 
ANN E. SroOOEN 

Letter of Transmittal 

This recommendation proposes to make clear that, when a decedent 
dies having a safe deposit box in a financial institntion, a survivor with a 
key to the box may gain access to remove the decedent's will and 
instructions for the disposition of the decedent's remains, and to 
inventory the contents of the box. Most. but not all, financial institutions 
now permit this without explicit legislative authorization. 

This recommendation renew s a recommendation made to the 1990 
session of the Legislature. The recommendation was part of a 
comprehensive probate bill, but was removed from the bill to deal with 
concerns expressed by the California Bankers Association. This 
recommendation imposes the dutY to file the will with the conn clerk on 
the person removing the will, rather than on the fmancial institution. 

This recommendation is submitted pursuant to Resolution Chapter 37 
of the Statutes of 1980. 
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RECOMMENDATION 

When a person dies, the person's will and instructions for 
disposition of the person's remains may be in a safe deposit 
box in a financial institution. Instructions for disposition of 
remains are needed immediately so the disposition may be 
done in accordance with the decedent's wishes. The will is 
needed before letters are issued so it may be determined who 
is entitled to appointment as executor. 

Most financial institutions permit the attorney and a 
member of the surviving family to get access to the decedent's 
safe deposit box to remove a will or instructions for 
disposition of remains, if the person seeking access has a key 
and produces a death certificate.' However, this practice is 
not invariably followed: Sometimes a financial institution 
will not permit access to a safe deposit box until after letters 
are issued.' 

The Commission recommends legislation to permit a person 
who has a key to a decedent's safe deposit box to have 
immediate access to remove the decedent's will and 
instructions for disposition of the decedent's remains, and to 
inventory the contents of the box.' The person seeking access 
should be required (1) to establish the fact of the decedent's 

1. See Gould, First Steps in Handling a Decedent's Estate. in 1 California Decedent 
Estate Practice § 2.25 (CaL Cont. Ed. Bar, Feb. 1989). See also Kellogg, Managing an 
Estate Planning Practice, Client Communication and Automatic Drafting § 6.4, at 213 
(Cal. Cont. Ed. Bar, 3d ed. 1982) (exocutor, surviving spouse, or dose relative may ask 
bank to open safe deposit box to remove will): former Rev. & Tax. Code § 14344 
(1945 Cal. Stat. ch. 1019. repealed by 1980 Cal. Stat. ch. 634) (removal from ,afe 
deposit box of anything other than a will or burial instructions prohibited without 
Controller's consent). 

2. Letter from Kenneth M. KJug tn J(lhn H. DeMolllly, Exe.culive Secretary of 
California Law Revision Commission (Marcil l~. l(89). 

3. TIlls is consistent with Probate Code Section 330, which authorizes a public 
administratm, government (]official. b .... v enforcement agency, hospital or institution in 
,vruch ~ decedent died. or a decedent's empto:,"er. t(l deliver the decedent's personal 
pr(lpe11y to the decedent's surviving spouse, reiati',"e, conservator, or guardian, without 
the need for issuance of letters to a person;}l rerre~entative. 
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death by providing the financial institution a certified copy of 
the decedent's death certificate, or a written statement of death 
from the coroner, treating physician, or hospital or institution 
where decedent died, and (2) to give the financial institution 
reasonable proof of the identity of the person seeking access. 
The financial institution should have no duty to inquire into 
the truth of any statement, declaration, certificate, affidavit, or 
document offered as proof of the decedent's death or of the 
identity of the person seeking access. 

When the person seeking access has given the financial 
institution the necessary proof, the fmancial institution should 
be required to keep a record of the identity of the person, and 
to permit the person to open the safe deposit box under the 
supervision of an officer or employee of the financial 
institution. The financial institution should be required to 
make a photocopy of all wills removed from the box, and to 
keep the photocopy on file for a period of five years. The 
financial institution should be authorized to charge the person 
given access a reasonable fee for photocopying. 

The person given access who removes a will must comply 
with existing law which requires the custodian of a will who 
learns of the testator's death to deliver the will to the clerk of 
the superior court of the c<;Junty in which the estate of the 
decedent may be administered, and to mail a copy of the will 
to the person named in the will as executor if the person's 
whereabouts is known, and if not, to a person named in the 
will as a beneficiary: 

PROPOSED LEGISLATION 

The Commission's recommendation would be effectuated 
by enactment of the following amendment and new provision: 

4. Prob. Code ~ 8200. 
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Heading to Part 10 (commencing with Section 330) (amended). 

PART 10. BELIVERY OF IMMEDIATE STEPS 
CONCERNING DECEDENT'S TANGIBLE PERSONAL 

PROPERTY AND SAFE DEPOSIT BOX 

Probate Code § 331 (added). Access to de(:edent's safe deposit 
box 

331. (a) This section applies only to a safe deposit box in a 
financial institution held by the decedent in the decedent's 
sole name, or held by the decedent and others where all are 
deceased. 

(b) A person who has a key to the safe deposit box may, 
before letters have been issued, obtain access to the safe 
deposit box only for the purposes specified in this section by 
providing the financial institution with both of the following: 

(1) Proof of the decedent's death. Proof shall be provided 
by a certified copy of the decedent's death certificate or by a 
written statement of death from the coroner, treating 
physician, or hospital or institution where decedent died. 

(2) Reasonable proof of the identity of the person seeking 
access. Reasonable proof of identity is provided for the 
purpose of this paragraph if the requirements of Section 13104 
are satisfied. 

(c) The financial institution has no duty to inquire into the 
truth of any statement, declaration, certificate, affidavit, or 
document offered as proof of the decedent's death or proof of 
identity of the person seeking access. 

(d) When the person seeking access has satisfied the 
requirements of subdivision (b), the financial institution shall 
do all of the following: 

(I) Keep a record of the identity of the person. 
(2) Pennit the person to open the safe deposit box under the 

supervision of an officer or employee of the financial 
institution. and to make an inventory of its contents. 

0) Make a photocopy of all wills removed from the safe 
deposit box. and keep the photocopy on file for a period of 
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five years. The financial institutIOn may charge the person 
given access with a reasonable fee for photocopying. 

(4) Penni! the person given access to remove instructions 
for the disposition of the decedent's remains, and, after a 
photocopy is made, to remove the wills. 

(e) The person given access shall deliver all wills found in 
the safe deposit box to the clerk of the superior court and mail 
or deliver a copy to the person named in the will as executor 
or beneficiary as provided in Section 8200. 

(f) Except as provided in subdivision (d), the person given 
access shall not remove any of the contents of the decedent's 
safe deposit box. 

Comment Section 331 is new. It permits a person who has a key to a 
decedent's safe deposit box to gain immediate access in order to obtain a 
copy of the decedent's wills. remove instructions for disposition of the 
dec eden!' s remains, and inventory the contents of the box. If no other 
directions have been given by the decedent. the right to control the 
disposition of the decedent's remains devolves. in order, on the surviving 
spouse, children, parents, other kindred, and the public administrator. 
Health & Safety Code § 7100. 

lf the person seeking access does not have a key to the safe deposit box 
and is not the public administrator. the person must obtain letters from 
the court to gain access to the box. Concerning the authority of the 
public administrator. see Section 7603. 

Subdivision (e) requires the person given access to deliver tbe wills to 
the clerk of the superior court and mail or deliver a copy to the person 
named in the will as executor or beneficiary "as provided in Section 
8200." Section 8200 requires the custodian to deliver the will to the clerk 
of the superior court in the county in which the estate of the decedent 
may be administered, and to mail a copy of the will to the person named 
in the will as executor. if the person', whereabouts is known to the 
custodian, or if not. to a person named in the will as a beneficiary, if the 
person's whereabouts is known to the custodian. For the county in which 
the estate of the decedent may be administered. see Sections 7051 (for 
California domiciliary. county of domicile'!. 7052 (nondomiciliary). See 
also Sections 40 ("financial institution" defined'!. 52 ("letters" defined). 
~R ("will" includes a codicill. 


