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Memorandum 90-141

Subject: Study L-3025 - TOD Registration of Vehicles and Vesszels
(Comments on Tentative Recommendation)

Attached is the Tentative Recommendation relating to Transfer-on-
Death Designation for Vehicles and Certain Other State-Registered
Property. We received 19 letters commenting on the TR. These are
attached as Exhibits 1 through 19:

Exhibit 1: Ruth E. Ratzlaff

Exhibit 2: Alvin G. Buchignani

Exhibit 3: Jerome Sapiro

Exhibit 4: Mary C. Randolph, Nolo Press

Exhibit 5: David W. Knapp, Sr.

Exhibit 6: Gregory Wilcox

Exhibit 7: Jeffrey A. Dennis-Strathmeyver
Exhibit 8: Demetrios Dimitriou

Exhibit ¢: Wilbur L. Coats

Exhibit 10: Douglas Butler

Exhibit 11: Frank M. Swirles

Exhibit 12: Toby F. Montgomery

Exhibit 13: Henry Angerbauer

Exhibit 14: Paul Gordon Hoffman

Exhibit 15: Stuart D, Zimring

Exhibit 16: Michael J, Anderson

Exhibit 17: Ruth A. Phelps

Exhibit 18: Roger V. Marshall

Exhibit 19: Valerie Merritt for ExComm of Estate Planning,

Trust & Probate Law Section of State Bar

Eight letters support the TR without qualification (Exhibits 1, 2,
4, 9, 10, 12, 13, and 15}, Four support it with suggested revisions
(Exhibits 6, 14, 16, and 18). Two support it with a question (Exhibits
7 and 17). One is equivocal with a suggested revision (Exhibit 8).
One has "no objections™ to it (Exhibit 11). Three oppose it (Exhibits
3, 5, and 19), including the ZExecutive Committee of the Estate
Planning, Trust and Probate Law Section of the State Bar.

Basis of Opposition

The State Bar Estate Planning, Trust and Probate Law Section
opposes the proposal because they say it is unnecessary in view of the
simplicity of the existing affidavit procedure. But the TOD proposal
has two important advantages over the affidavit procedure:

{1) Unlike the affidavit procedure, the TOD proposal permits the



owner to choose the person who will get the property on the owner's
death without having to make a will solely for that purpose.

{2) The TOD proposal passes the property to the TOD beneficiary at
the owner's death without regard to what other property may be in the
owner's estate, The affidavit procedure may be used only if the owner
has no other property necessitating probate. Health & Safety Code
§ 18102; Veh. Code §§ 5910, 991s6.

The State Bar Secticon also cites the significant implementation
costs estimated by the Department of Motor Vehicles and the Department
of Housing and Community Development. The Section discounts Missouri's
experience, where no significant implementation costs were incurred,
because this information came from a member of the Missouri Bar, rather
than a Missouri state agency. We have since received a letter from the
Administrator of the Missouri Motor Vehicle Bureau, reporting that
Missouri experienced "minimal" implementation costs of their new TOD
law. A copy of this letter is attached as Exhibit 20.

The State BPBar Section points to problems caused by possible
designation of multiple beneficiaries. The staff suggests eliminating
this problem by the redraft in Exhibit 21 to permit designation of only
a single TOD beneficiary. See discussion on page 3, infra.

David Knapp (Exhibit 53} opposes the TR as trivial and
unnecessary: "None of the items 1listed cause any difficulty in
transferring to the heirs, whether in probate or by affidavit.” But
the TOD proposal permits the owner to select his or her beneficiary
while keeping control over the property during lifetime. This 1s a
principal benefit of the proposal which is not afforded either by the
affidavit procedure or by jeintly-held title.

Jerome Sapiro (Exhibit 3) is concerned about forcing ownership on
a TOD beneficiary without his or her consent. Although a beneficiary
may disclaim the interest after the owner's death (Prob. Code §§ 267,
275), Mr, Sapiro thinks it is burdensome to put the beneficiary to this
trouble. He acknowledges the provision in proposed Section 5910.5 of
the Vehicle Code protecting the TO0D beneficiary against wvicaricus
owner's liability before title is transferred., But he is "wary and
fearful about possible litigations and problems that may result, -—

even without transfer of record title." The staff does not view these



fears and concerns as realistic. Disclaimer is easy, and the
nenliability provision seems satisfactory.

REVISIONS WHOLLY OR PARTLY RECOMMENDED BY STAFF
Limiting TOD Desipnation to One Beneficiary

At the September 1990 meeting, the Commisgsion considered a letter
from the California Department of Housing and Community Development
saying that "[1]imiting the TOD beneficiary to one person would aveid
the substantial cost to the department to expand the owner name
section" of the title document, When Misscuri enacted its TOD
legislation in 1987, it limited the TOD designation to a single
beneficiary to reduce implementation costs, The staff recommends that
we limit our recommendation in the same manner by revising the draft
sections as set out in Exhibit 21.

The draft in Exhibit 21 also includes other revisions suggested by
the Department —— (1) permitting a benefieciary to transfer his or her
interest after death of the original owner without first securing
transfer of title inte the beneficiary's name, and {(2) shifting the
emphasis in the Health and Safety Code sections away from the title
document and to the registration as the basis for ownership status.
The staff has asked the Department to review these additions, and to
let the staff know whether they are satisfactory.

Rights of Creditors

Three commentators were concerned that a TOD transfer at death
would put the property out of reach of the decedent's unsecured
creditors (Exhibits 7, 8, and 14). This is an important issue. The
staff did not include a provision protecting creditors in the Tentative
Recommendation to minimize controversy. The staff is now inclined to
think that such a provision should be included.

Existing California law pgives different treatment to assets
passing at death, depending on the type of asset and how title is
held. The following provisions protect decedent's creditors:

Affidavit procedure for collection of personal property: A person
who collects decedent's personal property using the general affidavit
procedure 1s liable for unsecured debts of the decedent, not to exceed

the value of the property collected. Prob., Code § 13109,



Affidavit procedure to pget title to vehiecles and other state-

registered property: A person who pgets title to a vehicle or other
state-registered property by affidavit must state that there are no
unpaid creditors of the decedent, and is subject to the provisions of
the general affidavit procedure for 1liability of a person collecting
perscnal property. Health & Safety Code § 18102; Veh. Code §§ 5910,
9916,

Revocable trusts: After the settlor's death, property in a
revocable trust is subject to claims of creditoers of the settlor's
estate to the extent the estate is insufficient. Prob. Code § 18201.

Property subject to power of appointment. Property subject to a

general testamentary power of appointment or to a general power of
appointment that was presently exercisable at the donee's death lis
subject to claims of the donee's creditors to the extent the estate is

insufficient. Civil Code § 1390.3.

Gift in view of death. A gift in view of death 1s subject to
claims of decedent's creditors if the estate 1s insufficient. Civil
Code § 1153.

In other areas, decedent's creditors are not protected:

Joint tenancy: On death of one joint tenant, the surviving joint
tenant takes free of claims of the decedent's crediters. Zeigler v,
Bonnell, 52 Cal. App. 2d 217, 126 P.2d 118 (1942},

Multiple-Farty Accounts: The California Multiple-Party Accounts

Law 1s silent on the rights of decedent's creditors against a
beneficiary who receives account funds on death of the depositor. The
Commission's 1980 recommendation had the Unifoerm Probate Code
provision making multiple-party account funds subject to claims of
decedent's creditors if other estate assets are insufficient. 15 Cal.
L. Revision Comm'n Reports 1605, 1653 (1980). This provision was
removed from the bill because of objections from the Estate Planning,
Trust and Probate Law Section of the State Bar.

We could include the following provision, drawn from the Tentative
Recommendation on Gifts in View of Death, to make the property in the
hands of the TOD hbeneficiary subject to recovery by the deceased
owner's estate if the estate iz insufficient to pay creditors: A

transfer at death pursuant to this section ig subject to Section 9653




of the Probate Code.”" The staff has added this provision to Health and

Safety Code Section 18102.2 and Vehicle Code Sections 5910.5 and 9916.5
in Exhibit 21. A conforming revision to Section 9653 is also included
in Exhibit 21.

This raises again the question of whether we need comprehensive
legislation on rights of creditors against nonprobate assets, with
enforcement procedures. The Commission considered this at the April
1990 meeting. The State Bar Estate Planning, Trust and Probate Law
Section reported that the Section was working on a draft statute of
creditor claims procedures for trusts. The Section thought that 99
percent of the problems concerning creditors' rights against nonprobate
assets arise in the trust context., (Revocable trusts are now subject
to claims of decedent's creditors if other estate assets are
ingsufficient, but no procedures are specified. See Prob. Code
§ 18201.) The Commission deferred further consideration of the
question until the State Bar Section provides the Commission with its
draft.

Since the State Bar proposal will only apply to trust assets, we
could go ahead with a recommendation to permit crediter access to
multiple-party account funds (consistent with the Uniform Probate
Code), and other nonprobate assets such as property subject to a power
of attorney. Does the Commission want the staff to prepare a
memorandum and staff draft on this subject for Commission consideration?

Protection of Department From Liability

Michael Anderson (Exhibit 16) suggests a provision protecting the
state agency against liability for making a transfer at death pursuant
to a TOD designation, The staff agrees. The staff has added three new
sections in the draft in Exhibit 1, drawn from the California Multiple-
Party Accounts Law (Prob, Code § 5405). One section applies to motor
vehicles (Veh. Code § 5910.7), one applies teo undocumented vessels
(Vveh. Code § 9916.7), and one applies to manufactured homes,
mobilehomes, commercial coaches, truck campers, and floating homes
{(Health & Safety Code § 18102,3}.

Protection of TOD Beneficiary from Owner's Liability Before Title
Transaferred

Subdivision (b) of proposed Section 5910.5 of the Vehicle Code

insulates a TOD beneficiary from owner's liability arising from



operation of a motor vehicle by someone else before record ownership is
transferred to the TOD beneficiary. The State Bar Section is concerned
that there may be owner's liability applicable to other types of state—
registered property —— undocumented vessels, manufactured homes,
mobilehomes, commercial coaches, truck campers, and floating homes.
(Exhibit 19.) The State Bar Section wants a provision similar to the
motor vehicle provision in each of the new sections,

The State Bar is right. There is, for example, owner's liability
for an undocumented vessel. Harb. & Nav. Code § 661. Accordingly, the
staff has included an exculpatory provision in Health and Safety Code
Section 18102.2 (manufactured home, mobilehome, commercial coach, truck
camper, floating home} and Vehicle Code Section 9916.5 (undocumented
veasel) in the redraft in Exhibit 21.

Cross-reference to TOD Provisions in Probate Code

Paul Hoffman (Exhibit 14) suggests that there be codified cross-
references in the Probate Code to these new TOD provisions and "to all
the other Codes governing transfer of property at death." Some of the
existing Probate Code Comments now contain references to the affidavit
procedure for transfer of title to vehicles and other state-registered
property. See, e.g., Comments to Prob. Code §§ 13100, 13102, 1311s.
If we make a conforming revision te Probate Code Section 9653 as
suggested in Exhibit 21, that would provide a cross-reference in the
Probate Code to the new TOD provisions. Whether or not other
nonprobate transfer provisions should be referred to in Section 9653
will depend on the staff recommendation and Commission action on the
general question of crediters rights against nonprobate assets
discussed on page 5 supra.

Addition to Narrative in Preliminary Part

The staff proposes to add the following to a footnote in the
narrative portion of the Recommendation:

Missourl has processed about 39,000 applications for TOD
designations in motor vehicle registrations in the three
vears since Missouri enacted legislation to authorize it.
Letter from James B, Callis, Administrator, Missouri Motor
Vehicle Bureau, to California Law Revision Commission (Oct,
27, 1990) (on file in office of Callfornia Law Revision
Commission). According to the U, S, Census Bureau, as of
July 1, 1989, California had a population of 29,063,000, and
Missouri had a population of 5,159,000, a ratic of 5.65



Californians for every Missourian. Based on this ratio, we
may estimate that there will be about 220,000 TOD
registrations in California in the first three vears after
enactment of authorizing legislation.

REVISIONS NOT RECOMMENDED EY STAFF
Death Certificate "If Reguired by the Department™?

The State Bar Section "can see no rational explanation" why the TR
requires the TOD beneficiary to furnish a certificate of the death of
the decedent "[i]f required by the department," when the affidavit
procedure for collection of ©personal property requires a death
certificate in all cases. Prob. Code § 13101({d). The State Bar
Seetion “strongly" recommends that a certified copy of the death
certificate be required in all cases.

The TR provides a for a death certificate “"[ilf required by the
department” because that is the language in the existing affidavit
procedure for transfer of title to motor vehicles and other state-
registered property. Health & Safety Code § 18102(b)(3); Veh. Code
§§ 5910(b)(3), 9916(b)(3). Neither the Department of Motor Vehicles
nor the Department of Housing and Community Development require a death
certificate when the affidavit procedure is used. Both rely instead on
the affidavit, made under penalty of perjury, with a statement of the
date and place of decedent’'s death and that the claimant is entitled to
the property. Cathy Mendenhall of the Department of Housing and
Community Development told the staff that her Department has
experienced no abuses of that system. The staff has asked the same
question of the Department of Motor Vehicles, and is waiting for a
response.

The staff thinks a death certificate 1s less necessary where the
claimant is a TOD beneficiary named in the title document than under
the present affldavit procedure. Fraud by a named TOD beneficiary
seems far less likely than under the affidavit procedure, where anyone
can claim to be an heir or devisee of the decedent.

Community Property Rights of Surviving Spouse
Gregory Wilcox (Exhibit 6) refers to his letter of May 31, 19290,

regarding the right of one spouse to dispose of community property at
death without consent of the other. The staff thinks it is clear that

one spouse can dispose of his or her half of the community property by



will or nonprobate transfer without consent of the other spouse. We
gent Mr. Wilcox' May 31 letter to our consultant, Professor Kasner, for
consideration in his community property study.

Elimination of Jolnt Tenancy Form of Title

Roger Marshall (Exhihit 18) wants to have the term "joint tenancy"
eliminated or revised for motor vehicles, accounts in financial
institutions, stocks, and real property. This suggestion is beyond the
gcope of this recommendation, is inconsistent with common law, with
previous Commission recommendations, and with the Uniform Probate Code
and other uniform laws, and would be vigorously resisted by the State

Bar.

Respectfully submitted,

Robert J, Murphy III
Staff Counsel

8-



Memo 90-141 EXHI2IT 2 Study L-3025

RUTH E. RATIZILAFF

Vi REY, COMM'N
Attorney at Law REv. €

925 "“"N'" Street, Suite 150 ) o
P.0. Box 411 06T 2. 1330
Fresno, California 93708 - - s rruEp

(209) 442-8018

Octoker 25, 1980

California lLaw Revision Commission
4000 Middlefield Rd. Suite D-2
Palo Alto, California 94303-4739

Dear Commissioners:
I have reviewed your tentative recommendation relating to
transfer-on-death designation for vehicles and certain other
state-registered property.
I agree that the proposed legislation is a good idea. It is
consistent with other changes in the law that have streamlined
the transferring of properties on the death of the owner.
Sincerely,

: [
£1£441,é2 v
Ruth E. Ratzlaf

RER: pp
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GCT 271880
ALVIN (. BUCHIGNANI

ATTORNEY AT Law Ts RN ER
ASSOCLATED WITH 300 MOXTGOMERY STREET. SUITE 450
JEDEIKIN. GREEX, SPRAGUE & BISHOP SAN FRANCISCO. (A 94104-1306
FAX (415! 421-3858 1413 421-36350

October 26, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palc aAlto, CA 94303-4739

Re: Transfer-cn-Death Designation for vehicles

Dear Ladlies & Gentlermen

I agree with the above tentative recommendaticn. My
only suggestion is tc consider further types c¢f property that
would be approprilate for such form of registraticn.

Very sineeéfely,

Alvin Buchignani

AGB/pzg
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JEROME SAPIRO O LAW REY. (OMNN

ATTORNEY AT LAW

SUTTER PLAZA, SUITE &C5
1368 SUTTER STREET BBT 27 1990
San FRancisco CA 94108-5452
4151 928-1515

Oct. 26, 1990

H'Tf?!‘!in

Califcrria Law Revisicon Commission
4000 Middlefield Zwad, Suite D-2
Palo Al+o, CAR, 94303-4739

Re: Tentative Recommendaticon
L 3025 re Transfer-on-Death
Designation for Vehicles, etc.

Fonorable Commission:

I oppose the above-mentioned tentative receommencation
in its »resent form for the followinc reascns:

1. I do rnot believe that cne should be able ts put
a TOD beneficiary on a recistration of vehicles, etc., without
tre written consent ¢f such beneficiary or heneficiaries.

2. The eZfect would be tc impose on the beneficiary
who has not sc consented to disclaim and have his, her or its
richts =zo the subject vehicle, etc., removed, if he did not want
same ans did not want the transfer costs, recistration fees and
insurance obkligatiens connected therewith (after death cof the
last owner or oOwners).

3. Your rscommendations are toc verbase.
4. There is a definite conflict in beth the language
croposed and the reasonina of the Commission. In certain narts

£ the recommendation vou state that "cwnership passes automatically
o the TCD beneficiary unon the transfercr's death”, Other
varts oI the reccormendation reguire procof of Jdeath and cther

thines to change record ownershirp. An owner should not ke able

to automaticallv force title on one who may not know about it or
want iz, Hence, the automatic transfer of title languace seems
inaporanriate,

3. Despite prowvosed V.,C. 5210.3 (b) abcut ncn-
liability of beneficiary who becomes cwner not being liable under
section 1715C until record ownership of the wvehicle is transferred
te the peneficiary, T am wary and fearful about vossible iitications
ang nroblems that may result, - even without transfer of record
title.

a., After death of owner, witrout transfer of record
title & beneficiary could allow or by Inaction not know ¢f misuse
cf the vehicle bv a third party resulting in potential liabilities.
If the beneficiary automatically becomeg the owner, estoppel to
deny liability may be invoked under certain circumstances. This
is particularly so, bhecause V.C. §17150 allows vermission to be
express or "implied".

i -3 -



Ltr. Oct. 26, 13%0, contd.
to California Law Revision Commission

b, There is alsc notential for liability concerning
undocunented vessel, manufactured home, mobilshome, floating home,
etc., depending on knowledge, use or misuse, and failure to take

care of same, - if there 15 an autonatic <ransfer of title.

The present svystem of transfers in California does appear
adequate, whethsr or nct zrobate may ke required. We should not
expose unknowinc and non-consentina beneficiariss to possible
ligbility or the time, effort and cost of aifecting transfer
or disclaiming interest,. Your recommendation, in present Zorm,
would so expose them.

Respectfully,x,;

o L
_zitéqéﬁzéﬁﬁéﬂf’

erome Sapirc
JS:mes f///
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CA LAW REY. COMM'N

OCT 271930

nE o el ED

John HA. DeMoully

Zxecutive Secretary

California Law Revisiocon Commission
4000 Middlefield Reoad, Suite D-Z2
2alo Alto, CA 94303-4739

Dear ¥Mr. DeMoully:

Zn behalf of ¥Nclo Fress, I am writing to hear-ily endors
law F2vision Commission’s tentative recommendaticn relatin

to & transfer-gn-deatn designaticn for venicles.

As publisher of How o Probate an Estate in CTelifornia, Solco
ress has first-hand experience with ceople who are bafiled
and angered by the interminapble paperwork and rec tape of
crobate,

The sinple reform of allowing transfer-on-zZeath designations
would elimirate —he reedless, zostly and tine-cornsuming step
of putting the transfer of a vehicle throuan prcbhate couzrt.
Iz would save both citizens and the ccourts time and money.

Allowing a transfer-on-death designation 13 also, as your
reporT polnts cuz, oreferaple to the current probate-
avoidance technicue of putting title te wvehicles in joint
tenancy. ror & variety cof reasons, the joint tenancy option

1% 00T saditanle for wany vecopls. And Lo any <Case, regu-ing
this <ind of elanning z¢ avoid probate 2nfairly penalizas
legs well-:informed pecple who aren’t zware -2 —he needa oo
angace in estate tlanning

dolo Press strongly urges the Commission to recommend
apprcval ot the Zransfer-on-death provison.

sincerely,

rary 7. Randolpn:
Legal Editor
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Study 1-3025
Memo 30-141 EYHIBIT 5 OCT 27 1980
Law OFFICES -~ R FRUMED
KNaPP & KXNAPP
DAVID W, KNAPP. SA. 1093 LINCOLMN AVYENUE FAX (408) 298_1911
DAVID W. KNAPP. IR SAN [OSE. CALIFQRNIA 95125
TELEPHONE (408 Z29B-3438
October 29, 1990
California lLaw Revision Commission
4000 Middlefield Road, Suite Db-2
Pale Alto, CA 94303-4739
Re: TENTATIVE RECOMMENDATICN RELATING TO TRANSFER ON DEATH

DESIGNATION FOR VEHICLES (ETC).

I oppose the recommendation as being "much to do about
nothing!"

Your statement that "The primary advantage of registering
property in TOD form is the avocidance of the time and expense of
probate” and that a "typical probate proceeding may last a year or
so", and then goes on setting forth the cost of probate etc.

Your argument sounds like what we have read lately in the
newspapers about the "evils of probate" etc.

None of the items listed cause any difficulty in transferring
to the heirs, whether in probate or by affidavit.

Why don't you go all the way and include stock, bonds and
deeds?

It would be too easy for a person to inadvertently place the
items in the TOD name without legal counsel as it is today with
the Department of Motor Vehicles various symbols of "and", “"or" and
even their definition of #/™,

\\.

Very Truly yours,

A
K e ‘
“.__DAVID W. KNAFP, SR.
LAW OFFICES OF KNAPP & KNAPP
DWK:dd
:k_/’
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GREGORY WILCOX (A LAW REV. COMM'N
ATTORMEY AT LAW m.‘. n 1990
EALEE 506 FIFTEENTH STREET, SUITE 700
OAKLAND, CALIFORNIA 94612.1486
{415] 451-2600

Qctober 30, 1530

Nathaniel Sterling

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, CA 94303-4739

Re: Transfer-on-death Designation for Vehicles/#L-3025

Thank you for sending me the Tentative Recommendation with
regard to Transfer-on-Death Designation for vehicles and Certain
Other State-Registered Property.

I agree that the recommended changes would be an improvement
on current titling opportunities. I would conly suggest that none
of the suggested language deals with the issues raised in my
letter to you dated May 31, 1990. These issues became the
subject of your Study No. L-3048. In other words, there is
nothing to indicate the authority of either spouse to use such
transfer-on-death designations for the purpose of disposing of
community property. This gap becomes an problem if, for example,
one spouse has only his name on a community property vehicle and
holds it in a transfer-on-death title tc some third party. Does
he have the right to transfer at least his community half cof the
vehicle, or is he forced to do this only by will (which defeats
the purpose of your proposed amendment)?

I appreciate this opportunity to comment on the tentative

recommendation.

Very truly yours,

qfﬁ:iJ.g: (lEL},

’

GREGORY WILCOX

pc: James V. Quillinan
Diemer, Schneider, Luce & Quillinan
444 Castro Street, Suite 900
Mountain View, CA 94041
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JEFFREY A. DENNIS-STRATHMEYER
ATTCRHNEY AT LAW

FOST OFFICE BOX S33 - EERKELEY, CALIFORNIA 24701
415 B42-8317

October 30, 19

Caiifornia Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 943(03-4739

Re: #1L.-3025; Tentative Recommendation relating to

TRANSFER-ON-DEATH DESIGNATION FOR VEHICLES AND CERTAIN OTHER
STATE-REGISTERED PROPERTY

Sirs:

I suppott the recommendation in principal. I am concerned. however, that my brict
reading does not reveal any attempt to come to grips with the question of whether or not the
decedent’s unsecured creditors would have the right to reach the property.  When motor
vehicles, cte. are transferred vnder small estate procedures, the transferce is liable to creditors to
the extent of the net value of the property. What is the rule going to be in this case?

Very truly yours,

Jefldey’ A. Dennis-Strathmgyer y
. s ) P

i
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DEMETRIOS DIMITRIOU
ATTORNEY AT LAW
OME MARKET PLAZA
SFEAR STREET TOWER 4o F_oQO~
SAN FRANCIZSZC CALFORMNIA 24.05

la 5] 434-10CC

Octcocber 30, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA S4303-4739

Re: Transfer-0On-Death Designation for Vehicles
and Certain COther State-Registered Property

Dear Commissicners:

The continued focus in creating ways to limit the need for
probate overlooks one of the principal purposes of probate
proceedings, namely the location, identification and
determination of the amount of legitimate creditors' claims and
their payment. Your proposed recommendation continues this
trend without recognition of and at the expense of creditors.
There should be a change in the existing law which would permit
creditors to follow assets which pass outside of probate, such
as joilntly owned assets before your proposal goes forward. Why
should creditors suffer just to facilitate transfer of assets?
A debtor should not be able to avoid any legitimate indebtedness
simply by avoiding probate, affirmative public policy
considerations aside, e.g., small estates.

Yours very truly,

Demetrios Dimitriocu

DD/
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o NOV 01 1990
WILBUR L. COATS S v g

ATTORNEY AND COUNSELOR AT LAW

TELEPHONE (619) 748-6512

Gctoker 29, 1990

California Law Revision Commission
4000 “iddlefield Road, Suite -2
Palo Alto, CA 94303-473¢

Tenative Recommendation--Transfer-Crn-Deatr Pesignation ....

Dear Commissioners:
I agree with the tenative recommendatiocn cited akove.

The TOD procedure if approved hy the legislature should be
giver as wide publicity as vossible in order to be truly
effective. Perhaps the CMV znd the cffices +that register
mobile homes could be required by a provision in the
legislation to notify registrants of the copportunity tco
register property in TOD form.

Very truly yours,

* o, v L i
-~

£ A :
P - . Y
OGN i U

Wilkur L. Coats

_,O_

12759 Poway Road, Suite 104, Poway, California 92054
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EXHIBIT 10

HiTcHCcoCKk, BOWMAN, SCHACHTER & BEVERLY

LARRY BOWMAN
ROBERT 8 SCHACHTER
WILLlAM J. EEVERLY
DOUGLAS A BUTLER
STEVAM COLIN

LESLIE K. HART

Califernia Law Review
4000 Middlefield Road,
Palc Alto, Californisa

A PROFESS ONAL CORPODRAT . ON
ATTORMEYS AT LAW
SUITE 1030 CEL AMQ FINANCIAL CENTER

2:515 FAWTHORNE BOULEVARD

TORRANCE, ZALIFORNIA S0503-6579

October 31, 1990

Commission
Suite D-2
54303-2739

Study L-3025

DONALD J. HITCHCOCK
(1o22-1283)

TELEFHONES
AREA CODE 1213)
540-2202
FFa-Zi43

Faxd
1213] 840-8724

mrn hralin itmed merfhas 1

f{ov 02 1390

~ R e TTTED

Re: Transfer on Death Designation for Vehicles and
Certain Other State Registered Property

Dear Sirs:

I think the proposal for transfer cn death designation for motor
vehicles and other state registered property is an excellent

idea.

DAB/ kk

CLRC10O.31

Very truly yours,

HITCHCOCK,
& BEVERLY

BOWMAN,

‘D/7 :_—l_,&./jy"'\}i) a

Douglas Butler

_.l, -

/"_"':.) "‘-D

It is important that multiple beneficiaries be allowed.

SCHACHTER
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October 31, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendations - re Transfer on death
designaticon for wvehicles and certain other state-
registered property

Gentlemen:

I have no objections to yvour recommendations in the above matter.

Very tr yours,

Frank M. Swirl

— T

L
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Califernia Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Commision Members:

I read with great pleasure your proposal to allow transfer-
on-death designations for vehicles and similar state registered
property.

As an attorney who focuses my practice in estate planning and
estate administration, I all too often counsel clients to keep
their automobiles in their sole name for liability reasons while
knowing that this may result in added legal costs and hassles
following death. I support your proposal wholeheartedly.

Sincerely,
:;%7%7 7“/%%fﬁmﬁp7 jj

TOBY F MONTGOME

TFM/dc

__,~3._
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R,
T A v

Horrvan ‘
SABBAN HOV 071990
Brucker &

B € YU ED
WATENMAKER RE

LAWYERS
10880 Wilshire
Boulevard
Suite 1200
Los Angeles

Catifornia %024
{213) 470-6010 November 2, 1990

FAX (213) 470-6735

California Law Revision Commission
4000 Middlefield RA.

Suite D-2

Palo Alteo, CA 94303-4739

Re: Study L-3025: Transfer on Death
Designation for Vehicles

Ladies and Gentlemen:

While I agree in substance with this proposal, I
suggest two changes.

First, if you feel that this provision must be included
in the Vehicle and Health & Safety Codes, then please provide for
a cross reference section to be included in the Probate Code. I
suggest that a new part be added to Division 5 (Nonprobate
Transfers) to include this cross reference, as well as cross
references to all the other Codes governing the transfer of
property at death.

Second, have you considered the impact of this
provision on the rights of creditors of the decedent/owner?
Perhaps a provision akin to Section 18201 would be advisable,
allowing creditors to reach property transferred under the
proposed provisions where the estate assets are insufficient to
meet the claims of the creditors.

Very truly yours,

Paul Gordon Hotf

PGH1003\LAWVERIC.LTR

—15 —
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JaY . PLOTAIN
STUART O. ZIMRING
MRANCY O, MARUTAMNI
GEQRGE M. GOFFIN
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JOAN H, OQTSU

RUTH E. GRAF
STEPHEN L, BUTKLIN
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LAW OFFICES OF

LEVIN, BALLIN, PLOTKIN, ZIMRING & GOFFIN
& PADQFESSICKRAL CORPORAT OM
12650 RIVERSIDE DRIVE
NCRTH HAOLLYWOCD, TALIFORNIA SIBOT7-3402
1E13) |a77-06483 - |A18) 284-3950

TELECCSFIER (1BIB] SCE-C18)

L LA R, COMATR

"o 890

RET T ED

FARMON R, BALLIN 15332-1969)

OF COUNSEL
MAaNYA BERTRAM
JUSTIH GRAF
STEVEN CERVERIS

LEGAL ASSISTANTS
PATRICIA O. FULLERTON
KIRSTEN HELWEG

NMovember 8, 199Q

California Law Revision Commission
4000 Middlefield Road

Suite D-2

Palo Alto, California 94303-4739

Re: Recommendations L-3022, L-644, L-3046, L-3034, L-3025
Gentlemen:

I have reviewed the latest set of tentative recommendations and
am in favor of all of them. However, I do wish to express my
concern that it appears necessary to provide for a cause of
action of "specific performance" as regards Statutory Form
Powers of Attorney and Recognition of Trustee Powers. It is
regrettable that such useful estate planning toeols are not
accepted willingly within the business and economic community.

On the other hand, as I read proposed Civil Cede Section 2480.5,
it only applies to a Statutory Form Power of Attorney. I think
it would be more useful (especially since I never use the
Statutory Form) to enlarge the enforcement power to apply to
any duly executed Durable Power of Attorney.

Lastly, I seem to have misplaced my copy of the Law Revision
Commission's Report on the new probate code with commentary. I
would appreciate it if you could forward a copy to me. If
there is any cost involved, give me a call and I will send vou
a check.

Sincerely,

LEVIN, BALLIN, PLOTKIN, ZIMRING & GOFFIRK
A Profegsiconal Corporation

~ 16~
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Law Offices of
Michael J. Anderson, Inc.
77 Cadilac Drive, Suite 260 @3 wi11213
Sacramento, California 95825

(916)921-6921
FAX (916) 921-9697 UESL p-[ AD
Michael J. Anderson e e

phee

.

November 12, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-473¢

To whom i1t may concern:

In respect to the Transfer-on-Death Designation for Vehicles and
certain other State-Registered Property, I am in favor of the
concept. However, what about relieving the Department of Motor
Vehicles from 1liability for the transfer under a beneficiary
designation which was later proved to be fraudulently obtained?

Also, might not a provision bhe added that, however, no such

designation obtained within 30 days of death would be wvalid. Such
transfer would require the DMV’s affidavit procedure.

N
Qﬂ"
ICHA

EL J. TTTERSON
MJA/fa

_.,’?.-
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NOV 19199
Phelps, Schwarz & Phelps 0
Edward M. Phelps Attomeys at Law RECF' " ED
Deborah Ballins Schwarz 215 North Marengo Avenue
Ruth A. Phelps Second Floor (818) 795-8844
0Of Counsel Pasadena, California 91101 .
Barbara E. Dunn Facsimile: (818) 795-9586

November 16, 1990

Califormia Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendation Relating
To Transfer on Death Designation
For Vehicles and Certain Other State-
Registered Property
Dear Sir/Madam:
I have read this recommendation and I approve of it. I have one question.
When you designate, can you designate TOD R.A. or E.M. Phelps and then ei-
ther one of the beneficiaries can transfer the vehicle or can you designate it R.A. and
E.M. Phelps and then both must sign to transfer the vehicle? This is not clear from
the recommendation.

Keep up the good work.
Very truly yours,
Y 7 /} a0,

Ruth A. Phelps
PHELPS, SCHWARZ & PHELPS

RAP:sp

~/8 -
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Memo 90-142

RSHALL® PROFESSIONAL PLAZA
RDGEHY;ff_S 3120 COHASSET RD., SUITE 8
- CHICC, CA 95926
. BURGHARDT :
JornL L (916) 895-1512
TIMOTHY M. KELLEHER® FAX (816) 895-0844

ELIZABETH UFKES OLIVERA

ERNEST 5. MIESKE November 14, 1990

ROBERT D. HARP

*Law Corporatan

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA §G4303-4735
RE: Tentative Recommendation Relating to Transfer-on-
Death Designation for Vehicles and Certain Other
State-Registered Property.
Gentlemen:

I definitely agree that a person should be able to designate
the beneficiary of a vehicle upon the death of the owner. Quite
often it has been my experience that one or more individuals will
be put on title as to a motor wvehicle. The Department of Moter
Vehicles, almost without exception, indicates title as being in
jeint tenancy form. Therefore, in essence, a "transfer on death"
form. The problem is that the individual who actually provides the
consideration to purchase the wvehicle dees not realize that joint
tenancy means that the vehicle wiil be distributed to the surviving
joint tenant rather than by his or her wWill.

In fact, it is my recommendation that the term "joint tenancy”
be eliminated or revised to put the public on notice that by
putting assets in joint tenancy form such assets will be
distributed to the surviving joint tenant or tenants upon the death
of a joint tenant. My experience has been that the vast majority

of the individuals and institutions involved in

- /7~



California Law Revision Commission

November 14, 1990

Page 2

arranging for title puts title in joint tenancy form. This would
include banks, s=savings and loans, stock brokerage firms, title
companies, real estate brokers, etc.

Indicating on title that the asset will "transfer on death”
hopefully will alert the individual that they have entered into the
equivalent of a Last Will and Testament as to this one asset.

V}ry truly yours,
e W ke
'u [ )\ r

RG?}R V. MAR%HALL

RVM/mar

-0 —
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THE STATE BAR OF CALIFORNIA

Chaur

BRUCE 2. ROSE, Beveriy My
Vice-Chair

WILLIAM V. SCHMIDT, ¥ewport Heoch

Ezecutive Commelies
ARTHUR H. RREDENBECK, Burlingame
CLARK R. BYAM, Poyagena
SANDRA J CHAN. Lo Angeles
MONICA DELL'OSS0. Oghland
MICHAEL . DESMARAIS, Szn Jase
ROBERT J. DURHAM. JR.. La Jalla

MELITTA FLECK. La Jolia .
ANDREW 3 GARR. Lar Angrlzn 555 FRANKLIN STREET

DENNIS 4. GOULD, Oohland SAN FRANCISCD, CA 94102
DOX E. GREEX, Sacramenta

JOHN T. HARRLS, Gricley 7415 561-82B9
BRUCE S. RO8S, Beverly Hilly

WILLIAM V. 3CHMIDT, Newpart Beack

THOMAS J. ETIKKER, Saa Fraxeisen

ROBERT 1, SULLIVAN. JR , Freeno November 14, 1990

ROBERT E. TEMMERMAN JR., Campbeli
MICHAEL VY YOLLMER. [rvime

Mr. John H. DeMoully

Executive Director

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, California 94303

Re: Tentative Recommendation Relating to Transfer

IR%IN D. GOLORING, Los Anpries
ANNE K. HILKER, Las Angeles

WILLIAM L. HOMSINGTON, Sca Franciss

BEATRICE L. LAWSON, Lox Angeles
WALERIE J. MEREITT, Los Angeies
BARBARA J. MILLER, Dakiond
JAMES V. QUILLINAN, Moxataia Yiew
STERLING L. ROSS. JR, Ml Valley
ANN E. STODDEN, Los Angelen
JANET L. WRIGHT, Fresne

Technical Advisors
FATHRYN A BALLSUN, Los Angein
MATTHEW 3. RAE. JR., Los Angeirn
HARLRY J. SPTTLER. San Froncises

Reparter
LEGNARD W. POLLARD i1, San Dhego

56570-000

-on-Death Designation for Vehicles and certain
other State-Registered Property

Dear John:

The Executive Committee has reviewed the above
referenced Technical Recommendation and the following comments
represent the copinion of the Section.

While the September 1990 tentative recommendation is an
improvement over prior drafts over this proposal, there are still
significant policy problems.

We reiterate the fact that the transfer-on-death form
of title is absoclutely unnecessary for vehicles, undocumented
vessels and other such property. Our experience has been that
transfer of motor wvehicles, undocumented vessels and other
property 1s easily accomplished at death. Prcbate is not
required if only motor vehicles or undocumented vessels need to
be transferred. In fact, the Department of Motor Vehicles is
probably to be commended for the simplicity of their form and the
ease of transfer. As the cld saying goes, "If it ain't broke,
don't fix it".

F:\DOCSYS65700\00004021114C. 440
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Mr. John H. DeMoully
November 14, 1990
Page 2

We don't perceive the need for change and we do believe that
the proposed changes contain potential problems. Since the
Department of Motor Vehicles and the Department of Housing and
Community Development are decidedly less than enthusiastic about
implementing such a statutory scheme and are contemplating
additional costs at a time when the state budget is tight, we
believe that this tentative recommendation should be disproved
and that no such legislation should be proposed to the
legislature.

Footnote 10 on page 4 of the introductory text tries to
explain away the legitimate concerns of the Department of Motor
Vehicles and the Department of Housing and Community Develcpment
that they will incur significant costs in reprogramming their
data processing systems to accommodate this new form of title.

It is interesting that the source of information as to the
experience on costs in Missouri was a Vice Chairman of the
Probate and Trust Committee of the Misscuri Bar and was not
anybody connected with the agencies that administer the system in
Missouri. We have to guesticn whether the actual agencies would
have given the same responses and stated the costs were
insignificant. From the information provided by the Missouri
Bar, their Department of Motor Vehicles was already undertaking
revisions of their forms and systems anyway. Since this revisicn
was part of an already contemplated overhaul, the incremental
cost would necessarily be less great than would be the cost of
redesigning the system solely because of this change in the law.
In California, since the current system works fine, any computer
reprogramming costs will be soclely due to this change and will be
significantly greater because done in isolation.

Another flaw in the analysis contained in fcootnote 10 is the
assumption that there will be only two names. The asssumptiocn is
the only change that the data processing system needs are the
letters "TOD". We anticipate reality will actually be quite
different. Either (1) the system has to allow the designation of
"Children Then Living" and devise a form or procedure to prove
that all of the children are included at the time a claim for
transfer of ownership is made, or (2) the system has to
contemplate sufficient additional listing of names so that all
children can be listed by name. 1In some California families
there may be eight or ten children, and the computer programs
will have to be altered to accommodate a much greater number of
names than is currently usually encountered in joint tenancy
ownership or other forms of joint ownership.

F:3DOCSYS6570000044021114C . 440
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Mr. John H. DeMoully
November 14, 1930
Page 3

Finally, footnote 10 does not deal with the fact that there
are many more automobiles and other vehicles in California than
there are in Missouri. It is my understanding that California
has more vehicles than are found in any other state, constituting
approximately one-tenth the vehicle fleet of the nation. The
computer system reguired to deal with all forms of ownership for
that size of a vehicle poecl must necessarily be more
sophisticated than those of other states. Its redesign must also
be more sophisticated and more expensive. We found it
questionable that the legitimate concerns of the agencies
responsible for administering this law were explained away in a
footnote which did not even seriously address the issue.

In each covered transfer proceeding, a death certificate is
not required by the statute. It is only reguired "if required by
the department". This is true in Health and Safety Code
§18102.2(e) (3), Vehicle Code Section 5910.5(f) (3) and Vehicle
Code §9916.5(e)(3). 1In contrast, a certified copy of the death
certificate is required for the affidavit procedures in Probate
Code §§13101 and 13200. We can see no rational explanation for
the reguirement in one context and not in the other. We see the
potential for fraudulent claims against people who are not yet
deceased to be the same in both situations. We strongly
recommend that a certified copy of the death certificate be
required.

We believe that Vehicle Code §5910.5(b) is a much improved
statement in relieving the transferee from potential owner
liability until the transfer occurs with the Department of Motor
Vehicles. That relief from liability is not contained in the
section regarding transfer of undocumented vessels (V.C.
§9816.5), or the section regarding the transfer of commercial
vehicles, mobile homes and related kinds of property (H & S
§18102.2). We are not experts in the laws affecting liability,
but we believe that it is possible that there is a similar
statute to Vehicle Code §17050 that affects these kinds of
property. We can certainly perceive that there might be
liability for use of a vessel which could be incurred by a
transferee who doesn't even realize that he or she owns the
vessel. Similarly, we can conceive of potential liability to the
new owner of a mobile home or commercial vehicle. We believe
that it would be appropriate for the staff to be certain that
either no such liability exists under the existing statutory

F:\DOCS\S457040004,4021114C 440
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Mr. John H. DeMoully
November 14, 1930
Page 4

schemes or that a relief from liability be contained in Health

and Safety Code §18102.2 and Vehicle Code §9916.5 similar to that
in Vehicle Code §5910.5(b).

A
)

Si cgﬁé:y gﬂﬁks,
-

lerie J. rritt
of KINDEL & ANDERSON

VIM:gjm

Enclosure

cCt Bruce Ross
Clark Byam

Terry Ross
Bob Temmerman
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DUAME BENTON
CIRECTOR OF REVEMUE

JOHN ASHCROFT

GOVERNOR

MISSOUR!I DEPARTMENT OF REVENUE
DIvISION OF MOTCOR VEHICLE AND DRIVERS LICENSING JOHN A. LUCKS
PosT OFFICE BOX 629 OIAECTOR

JIVISHOM OF MOTOR YEHICLE
AMD DRIVERS LICENSING

JEFFERSON CITY, MISSOUR! 65105-0629

2147514420

October 26, 1990 rA TAW REV. COMM™N

0CT 27 1390

. , . . , ~nec P ED
California Law Revislion Commissicn

4000 Middlefield Road, Room D-2
Palo aAlton, CA 94303-4739

ATTENTION: BOB MURPHY
Dear Mr. Murphy:

This letter is in response to your conversation with a member of
our General Ccunsel, Sandra Mears, concerning Transfer On Death
legislation.

Missouri Revised Statute 301.681 (copy attached) concerning
Transfer On Death became effective in 1987. This law provides
for the transfer of a motor vehicle, trailer, boat, or outboard
motor upon death of the owner of the unit if a beneficiary
appears on the Missouri certificate of title. Only one
beneficiary may be named at the time application for title is
made.

Minor changes were necessary for implementation of this law such
as a revision to our title application (copy attached) and
revision of our official policy. However, the cost to the state
of Missouri for implementation of the law concerning "TOD" was
minimal.

Currently, we have processed approximately 39,000 title
applications with the "TOD" designaticn.

If you need further assistance in this matter, you may contact my
office at {314) 751-3851.

Sincerely,

‘/—\I .
James B. Callis
Administrator
Motor Vehicle Bureau

JBC/blt

Enc
f-lS'_
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STATE OF CALIFORNIA

California Law Revision Commission

TENTATIVE RECOMMENDATION
relating to

TRANSFER-ON-DEATH DESIGNATION FOR VEHICLES

AND CERTAIN OTHER STATE-REGISTERED PROPERTY

September 1990

This tentative recommendation is being distributed so Interested
persons will be advised of the Commission’s tentative conclusions and

can make their views known to the Commission. Comments sent to the
Commission are a public record, and will be considered at a public
meeting of the Commission. It is just as Important to advise the

Commission that you approve the tentatfive recommendafion as it Is to
advise the Commission that you believe it should be revised.

COMMENTS ON THIS5 TENTATIVE RECOMMENDATICN SHOULD BE RECEIVED BY
THE COMMISSION NOT LATER THAN November 15, 1990.

The Commission often substantially revises tentative
recommendations as a result of the comments it receives. Hence, this
tentative recommendation Is not necessarily the recommendation the
Commission will submit to the lLegislature.

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739
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Letter of Transmittal

This recommendation proposes that the OWIlET of certain
state-registered property {motor vehicle, undocumented vessel,
manufactured home, mobilehome, commercial c¢oach, truck camper, or
floating home) be permitted to desighate in the certificate of title
the person who will receive the property on death of the owner,

This recommendation is made pursuant to Resolution Chapter 37 of
the Statutes of 1980.



rm39
10/23/90

RECOMMENDATION

Under existing California law, a ©person may designate a
beneficiary to receive various kinds of property or benefits on the
person's death, These include an account in a financial institution,l

insurance and other death benefits,2 and benefits payable under

1. Prob. Code §§ 5140, 5302,

2. ZEduc. Code §§ 23702, 23807 (teachers' death benefits); Gov't Code
§§ 21332-21335 (public employees' death benefits); Prob. Code § 5000
{insurance, pension or profit-sharing plan). Probate Code Section
5000, enacted by Chapter 79 of the Statutes of 1990, provides:

5000. {a) A provision for a nonprobate transfer on
death in an insurance policy, contract of employment, bond,
mortgage, promissory note, certificated or uncertificated
security, account agreement, custodial agreement, deposit
agreement, compensation plan, pension plan, individual
retirement plan, employee benefit plan, trust, conveyance,
deed of gift, marital property agreement, or other written
instrument of a sgimilar nature is not invalid because the
instrument does mnot comply with the requirements for
execution of a will, and this code deoes not invalidate the
instrument.

{b)} Included within subdivision (a) are the following:

{1) A written provision that money or other benefitz due
to, controlled by, or owned by a decedent before death shall
be paid after the decedent’'s death to a person whom the
decedent designates either in the instrument or in a separate
writing, including a will, executed either before or at the
same time as the instrument, or later.

{2) A written provision that money due or to become due
under the instrument shall cease to be payable in event of
the death of the promisee or the promisor before payment or
demand.

{3) A written provision that any property controlled by
or owned by the decedent before death that is the subject of
the instrument shall pass to a person whom the decedent
designates either in the instrument or in a separate writing,
including a will, executed either before or at the same time
as the instrument, or later.

{c) Nothing in this section 1limits the rights of
creditors under any other law,



various kinds of written instruments.? These "nonprobate transfers"
permit the owner to designate a beneficiary, while avoiding the expense
and delay of a court-supervised probate proceeding.

California law also permits transfer at death, without probate, of
certain state-registered property (motor vehicle, undocumented vessel,
manufactured home, mobilehome, commercial coach, truck ecamper, or
floating home) if the decedent has no other property requiring

probate, % However, unlike Missouri,? California does not permit the

3. Prob. Code § 5000 (contract of employment, bond, mortgage,
promissory note, deposit agreement, trust agreement, conveyance, ot
instrument effective as a contract, gift, conveyance, or trust). See
supra note 2 for the text of Section 5000. See also 31 C.F.R. §
315.79{c) (U. 5. savings bond in beneficiary form).

4. Health & Safety Code § 18102 (manufactured home, mobilehome,
commercial coach, truck camper, floating home); Veh. Code §§ 5910
(vehicle), 9916 (undocumented vessel). Although the procedure for
transferring these kinds of property at death is simple and
expeditious, it is of limited application because it may only be used
if the owner has mno other property requiring probate. Probate will
usually be umnnecessary if the estate value is $60,000 or less. See
Prob. Ceode §§ 13050, 13100Q. For these estates, the decedent's
successors may use an affidavit procedure to collect personal property
and a summary court proceeding to get title to real property. See
Prob. Code §§ 13050, 13100-13157. The following property is excluded
in determining whether the estate value is $60,000 or less: Property
held by the decedent as a Jjeint tenant, property in whiech the decedent
had a 1life or other interest terminable wupon the decedent's death,
property which passed to the decedent's surviving spouse by will or
intestate succession, a multiple-party account in a financial
institution to which the decedent was a party at death, the
state-registered property described above, amounts due to the decedent
for services in the armed forces of the United States, and compensation
not exceeding $5,000 owing to the decedent for employment, Prob. Code
§ 13050.

5. Missouri enacted legislation in 1987 to permit the owner of a motor
vehicle to designate in the title document a person to receive the
property on the owner's death. Mo. Ann. Stat. § 301.681 (Vernon Supp.
1990). A sample of the new TOD title document used in Missouri is set
out in the appendiz to this recommendation. There have been about
30,000 TOD registrations in Missouri since the Missouri statute was
enacted in 1987, Letter from Sandra A. Mears, Senior Counsel for State
of Missouri Department of Revenue, to Leo E. Eickhoff, Jr. {(July 20,
1990) (copy on file in office of California Law Revision Commission}.
Missouri has experienced nc serious legal or practical problems under
the new law. Telephone interview with Leo E. Eiekhoff, Jr., Vice
Chairman of the Probate and Trust Committee of the Missouri Bar,



registered owner of a motor vehicle or other state-registered property
to register the property in transfer-on-death (TOD) form ~-- that is, a
form that designates on the certificate of title the person who is to
receive the property on death of the owner.

The primary advantage of registering property in TOD form is the
avoidance of the time and expense of probate, & typical probate
proceeding may last a year or more. Expenses can range from two to
five percent of the wvalue of the property passing through probate.5
When property is placed in TOD form, ownership passes automatically to
the TOD beneficiary upon the transferor's death. There is no need for
a probate proceeding or for appointment of a personal representative,
and there is usually no need for an attorney.

Under existing law, some owners now avold probate by putting title
toe their motor wehicle or other state-registered property in
co—ownership with the intended beneficiary. However, TOD registration
has the advantage of permitting the owner to revoke or change the
beneficiary during lifetime. The owner thus maintains total control
over the property. Creating a co-ownership, on the other hand,
requires the owner to give up some contrel over the property during his

or her lifetime.’ 1In the case of a motor vehicle, co-ownership also

6. For an estate of one million dellars or less, the statutory fee of
the probate attorney for ordinary services ranges from four percent on
the first $15,000 of estate value to two percent on the last $900,000.
The personal representative is entitled by statute to a fee in the same
amount, also based on the value of the estate. The court may allow an
additional fee to the attorney or personal representative for
"extraordinary services." See Prob., Code §§ 10800-10805 (personal
representative), 10810 (attorney). An additional charge (not less than
$75) is made by the probate referee for services in appraising the
gstate., See Prob. Code §§ 8961, 8963. These fees and charges are in
addition to the fees charged for filinpg the probate proceeding with the
court. See Gov't Code § 26827.

7. Under existing California law, the owner of a motor vehlcle or
undocumented vessel may create a co-ownership with the intended
beneficiary either by using the conjunctive "and" form or by using the
alternative "or" form. Veh. Code 5§ 4150.5, 5600.5 (motor vehicle),
9852.5 {(undocumented vessel). If the "and" form is wused, either
co—owner can dispose of the property during lifetime only with the
consent and signature of the other co-owner. Id. If the "or" form is
used, either co-owner may dispose of the property without the consent
or signature of the other co-owner, Id. If the intended death
beneficiary takes advantage of this provision and disposes of the
property while the transferor is still living, the transferor's purpose
in creating the co—ownership will be frustrated.
—3-



has the disadvantage of exposing the intended death beneficiary to
potential owner's liability for damages arising from negligent
operation of the vehicle by someone else.S

TOD registration should be authorized in California to permit the
owner to designate a person to recelve the property at death without
giving up contrel of the property during lifetime and without exposing
the intended death beneficiary to potential owner's 1liability during
the transferor's lifetime, This would not be a novel concept in
California, because California already recognizes TOD designations in
other contexts,9

The Commission recommends enactment of legislation to authorize
the owner of a motor vehicle, undocumented vessel, manufactured home,
mobilehome, commercial coach, truck camper, or floating home to make a

TOD designation in the title document .10

In the case of a manufactured home, mobilehome, commercial ceoach,
truck camper, or floating home, the transferor must use the "and" form
to pass title to the intended bheneficiary at death. See Health &
Safety Code § 18080. By so doing, the transferor gives up the right
unilaterally to transfer the property, because the signature of the
other co-owner is required., Id.

8. See Veh., Code & 17150.
9. See supra notes 1-3 and accompanying text.

10. The agencies responsible for administering this system will be the
Department of Motor Vehicles and the Department of Housing and
Community Development. Both agencies have estimated significant costs
of reprogramming their data processing systems to accomedate this new
form of title. However, when Missouri authorized a TOD title form for
motor vehicles (supra note 5), no cost was involved to revise the title
certificate to include TOD registration, because the Missouri Bureau of
Motor Vehicle Licensing was already working on a new form. Telephone
interview with Leo E. Eickhoff, Jr., Vice Chairman of the Probate and
Trust Committee of the Missouri Bar. Also, there were no significant
costs of computer reprogramming in Missouri. The TOD form generally
takes the place of some form of co-ownership, so two names are already
needed. The only addition needed in the data processing system are the
letters "TOD." Id. The Misscuri experience suggests that, if TOD
registration is authorized in California, reprogramming costs will be
insignificant.

—d—



PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by enactment
of the following additions:

Health & Safety Code § 18080.2 {added). Ownership of manufactured home,
mobilehome, commercial coach, truck camper, or fleoating home in
beneficiary form

18080.2. {a) Ownership registration and title to a manufactured
home, mobilehome, commercial coach, truck camper, or floating home
subject to registration may be held in beneficiary form that includes a
direction to transfer ownership of the manufactured home; mobilehome,
commercial coach, truck camper, or fleoating home to one or more
designated beneficiaries on death of the sole owner or last surviving
COOWNETY . A certificate of title issued in beneficiary form shall
include, after the name of the owner or names of the coowners, the
words "transfer on death to" or the abbreviation "TOD" followed by the
name of the beneficiary or beneficiaries.

{(b) During the lifetime of a sole owner or of any coowner, the
signature or consent of a beneficlary 1is mnot required for any
transaction relating to the manufactured home, mobilehome, commercial
coach, truck camper, or floating home for which a certificate of
ownership in beneficiary form has been issued.

Comment. Section 18080.2 iz new and is drawn from Missouri 1law,
See Mo. Ann. Stat. § 301.681 (Vernon Supp. 1990). The language of
Section 18080.2 is conformed to the usage in this article. See, e.g.,
Health & Safety Code § 18080.

Unlike Missouri law, Section 18080.2 permits designation of
multiple beneficiaries, consistent with the POD designation permitted
in favor of multiple beneficiaries under the California Multiple-Party
Accounts Law. See Prob. Code § 5302.

See also Health & Safety Gode § 18102.2; Veh. Code §§ 4150.7,
5910.5, 9852.7, 9916.5.

Health & Safety Code § 18102.2 {added), Transfer of manufactured home,
mobilehome, commercial coach, truck camper, or floating home owned
in beneficiary form

18102.2, {a) On death of a sole owner or the last surviving
coowner of a manufactured home, mobilehome, commercial coach, truck
camper, or floating home owned in beneficiary form, the manufactured
home, mobilehome, commercial coach, truck camper, or floating home

belongs to the surviving beneficiary or beneficiaries, if any. If



there is no surviving beneficiary, the manufactured home, mobilehome,
commercial coach, truck camper, or floating home belongs to the estate
of the deceased owner or of the last coowner to die.

(b} 4 certificate of title in beneficiary form may be revoked or
the beneficiary changed at any time before the death of z sole owner or
of the last surviving coowner by either of the following methods:

{1 By sale of the manufactured home, mobilehome, commerecial
coach, truck camper, or {leating home, with proper assignment and
delivery of the certificate of title to another person.

(2) By application for a new certificate of title without
designation of a beneficiary or with the designation of a different
beneficiary or beneficiaries.

{cy Except as provided in subdivision (b), designation of a
beneficiary in a certificate of title issued in heneficiary form may
not be changed or revoked hy will, by any other instrument, by a change
of circumstances, or otherwise.

{(d) The  Ttbeneficiary's interest in the manufactured home,
mobilehome, commercial ceach, truck camper, or floating home at death
of the owner or last surviving coowner is subject to any contract of
sale, assignment, or security interest te which the owner or coowners
were subject during their lifetimes.

{e) The surviving beneficiary or beneficiaries may secure a
trangfer of ownership for the manufactured home, mobilehome, commercial
coach, truck camper, or floating home upon presenting to the department
all of the following:

{1) The appropriate certificate of title and registration card, if
available.

(2) A certificate under penalty of perjury stating the date and
place of the decedent's death and that the declarant is entitled to the
manufactured home, mobilehome, commercial coach, truck camper, or
floating home as the designated beneficiary.

(3) If required by the department, a certificate of the death of
the decedent.

{(f) A transfer at death pursuant to this section is effective by
reason of this section, and shall not be deemed to be a testamentary

disposition of property. The right of the designated beneficiary to



the manufactured home, mobilehome, commercial coach, truck camper, or
floating home shall not be denied, abridged, or affected on the grounds
that the right has not been created by a writing executed in accordance
with the laws of this state prescribing the requirements to effect a
valid testamentary disposition of property.

{gy If there is no surviving beneficiary or coowner, the person or
persons described in Section 18102 may secure transfer of the
manufactured home, mobilehome, commercial coach, truck camper, or
floating home as provided in that section.

(h} The department may prescribe forms for use pursuant to this
section,

Comment. Section 18102.2 1is new. Subdivisions {a) through (d)
are drawn from Missouri law. See Mo. Ann. Stat. § 301.681 (Vernon
Supp. 1920). Subdivision (e} is drawn from Health and Safety Code
Section 18102(¢(b) and Vehicle Code Sections 5910{(b) and 9916(Db).
Subdivision (f) is drawn from Probate Code Section 5304. Subdivision
{(h) is drawn from Vehicle Code Section 5910{c). See alsc Health &
Safety Code § 18080.2; Veh. Code §§ 4150.7, 5910.5, 9852.7, 9916.5.

Vehicle Code § 4150.7 f(added). Ownership of vehicle in beneficiary form

4150.7. {a) Ownership of title to a vehicle subject to
registration may be held in beneficiary form that includes a direction
to transfer ownership of the wvehicle to one or more designated
beneficiaries on death of the sole owner or last surviving coowner. A
certificate of ownership issued in beneficiary form shall include,
after the name of the owner or mnames of the coowners, the words
"transfer on death te" or the abbreviation "TIOD" followed by the name
of the beneficiary or beneficiaries.

{b) During the lifetime of a sole owner or of any coowner, the
signature or consent of a beneficiary is mnot required for any
transaction relating to the vehicle for which a certificate of
ownership in beneficiary form has been issued.

Comment. Section 4150.7 is new and is drawn from Missouri law.
See Mo. Ann. Stat. § 301.881 (Vernon Supp. 1990). See also Health &
Safety Code §§ 18080.2, 18102.2; Veh. Code §§ 5910.5, 9852.7, 9916.5.

Unlike Missouri 1law, Section 4150.7 permits designation of
multiple beneficiaries, consistent with the POD designation permitted
in favor of multiple beneficiaries under the California Multiple-Party
Accounts Law. See Proh. Code § 5302.



Vehicle Code § 5910.5 (added). Transfer of vehicle owned in beneficiary
form

5910.5. {a) 0On death of a sole owner or the last surviving
coowner of a vehicle owned in beneficiary form, the vehicle belongs to
the surviving beneficiary or beneficiaries, if any. If there is mno
surviving beneficiary, the wvehicle belongs to the estate of the
deceased owner or of the last cocwner to die.

{b} A surviving beneficlary who becomes owner of a vehicle under
subdivision (a) is mnot 1liable wunder Section 1715¢ until record
ownership of the vehicle is transferred to the beneficiary.

{c) A certificate of ownership in beneficiary form may be revoked
or the beneficiary changed at any time before the death of a sole owner
or of the last surviving coowner by either of the following methods:

(1) By sale of the vehicle with proper assignment and delivery of
the certificate of ownership to another person.

{2) By application for a new certificate of ownership without
designation of a beneficiary or with the designhation eof a different
beneficiary or beneficiaries.

{(d) Except as provided in subdivision (c), designation of a
beneficiary in a certificate of ownership issued in beneficiary form
may not be changed or revoked by will, by any other instrument, by a
change of circumstances, or otherwise.

{e} The Dbeneficiary's interest in the vehicle at death of the
owner or last surviving coowner is subject to any contract of =sale,
assignment, or security interest to which the owner or coowners were
subject during their lifetimes,

{f) The surviving beneficiary or beneficiaries may secure a
transfer of ownership for the vehicle upon presenting to the department
all of the following:

(1) The appropriate certificate of ownership and registration
card, if available.

(2) 4 certificate under penalty of perjury stating the date and
place of the decedent's death and that the declarant is entitled to the
vehicle as the designated beneficiary.

(3) If required by the department, a certificate of the death of

the decedent.



(g} A transfer at death pursuant to this section is effective by
reason of this section, and shall not be deemed to be a testamentary
disposition of property. The right of the designated beneficiary to
the wvehiele shall not he denied, abridged, or affected on the grounds
that the right has not been created by a writing executed in accordance
with the laws of this state prescribing the requirements to effect a
valid testamentary disposition of property.

{h) If there is neo surviving beneficiary or coowner, the person or
persons described in Section 5910 may secure transfer of the vehicle as
provided in that section.

{i) The department may prescribe forms for use pursuant to this
section.

Comment. Section 5910.5 is new. Subdivisions (a) and (c) through
{e) are drawn from Missourl law. See Mo, Ann, Stat. § 301.681 (Vernon
Supp. 1990). Subdivision (b} codifies case law. 3See Bunch v. Kin, 2
Cal. App. 24 81, 85, 37 P.2d 744 (1934)., Subdivision (f) is drawn from
Health and Safety Code Section 18102(b) and Vehicle Code Sections
5910¢(b) and 9916(b). Subdivision (g) 1s drawn from Probate CGCode
Section 5304. Subdivision (i) is drawn from Vehicle Code Section
5910(c)., See also Health & Safety Code §§ 18080.2, 18102.2; Veh. Code
§§ 4150.7, 9852.7, 9916.5.

Unlike Missouri law, Section 5910.5 permits designation of
multiple beneficiaries, consistent with the POD designation permitted
in favor of multiple beneficiaries under the California Multiple-Party
Accounts Law. See Prob. Code § 5302.

Vehicle Code § 9852.7 (added’. DOwnership of vessel in beneficiary form

9852.7. {a) Ownership of an undocumented vessel subject to
registration may be held in beneficiary form that includes a direction
to transfer ownership of the vessel te one or more deslgnated
beneficiaries on death of the sole owner or last surviving coowner. A
certificate of ownership issued in beneficiary form shall include,
after the name of the owner or names of the coowners, the words
"transfer on death to" or the abbreviation "TOD" followed by the name
of the beneficiary or beneficiaries.

{b) During the lifetime of a sole owner or of any coowner, the
gsignature or congent of a beneficiary 1is not required for any
transaction relating to the vessel for which a certificate of ownership
in beneficiary form has been issued.

Comment. Section 9852.7 is new and is drawn from Missouri law.
See Mo. Ann. Stat. § 301.681 (Vernon Supp. 19%0). See also Health &



Safety Code §§ 18080.2, 18102.2; Veh. Code §§ 4150.7, 5910.5, 9916.5.

Unlike Missouri law, Section 9852.7 permits designation of
multiple beneficjiaries, consistent with the POD designation permitted
in favor of multiple beneficiaries under the California Multiple-Party
Accounts Law. See Prob. Code § 5302.

Vehicle Code § 9916,.5 (added). Transfer of vessel owned in beneficiary
form

9916.5. (a) On death of a sole owner or the last surviving
coowner of a vessel numbered under this division and owned in
beneficiary form, the vessel belongs to the surviving beneficiary or
beneficiaries, 1if any. If there is mno surviving beneficlary, the
vessel belongs to the estate of the deceased owner or of the last
coowner to die.

(b) A certificate of ownership in beneficiary form may be revoked
or the beneficiary changed at any time before the death of a sole owner
or of the last surviving coowner by either of the following methods:

(1) By sale of the vessel with proper assignment and delivery of
the certificate of ownership to another persomn,

(2) By application for a new certificate of ownership without
designation of a beneficiary or with the designaticon of a different
beneficiary or bheneficiaries.

{c) Except as provided in subdivision (b), designation of a
beneficiary in a certificate of ownership issued in beneficiary form
may not be changed or revoked by will, by any other instrument, by a
change of circumstances, or otherwise.

(d) The beneficiary's interest in the vessel at death of the owner
or last surviving coowner is subject to any contract of sale,
assignment, or security interest to which the owner or coowners were
subject during their lifetimes,.

{e) The surviving beneficiary or beneficiaries may secure a
transfer of ownership for the vessel upon presenting to the department
all of the following:

{1) The appropriate certificate of ownership and certificate of
number, if available.

{(2) & certificate under penalty of perjury stating the date and
place of the decedent's death and that the declarant is entitled to the

vessel as the designated beneficiary.
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{3) If required by the department, a certificate of the death of
the decedent,

{f) A transfer at death pursuant to this section is effective by
reagon of this section, and shall not be deemed to be a testamentary
disposition of property. The right of the designated beneficiary to
the vessel shall not be denied, abridged, or affected on the grounds
that the right has not been created by a writing executed in accordance
with the laws of this state prescribing the requirements to effect a
valid testamentary disposition of property.

(g} If there is no surviving beneficiary or coowner, the person or
persons described in Section 9916 may secure transfer of the vessel as
provided in that section.

{h) The department may prescribe forms for use pursuant to this
section.

Comment. Section 9916.5 is new. Subdivisions (a) through (d) are
drawn from Missouri law. See Mo. Ann. Stat. § 301.681 (Vernon Supp.
1990), Subdivision (e) is drawn from Health and Safety Code Section
18102¢(b) and Vehicle Code Sections 5910¢(b) and 9916{(b). Subdivision
(f) is drawn from Probate Code Section 5304, Subdivision (h) is drawn
from Vehicle Code Section 5910{c). See also Health & Safety Code
§§ 18080.2, 18102.2; Veh. Code §§ 4150.7, 5910.5, 9852.7, 99216.5,

-11-
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