
#L-644 

Memorandum 90-138 

su700 
11/13/90 

Subject: Study L-644 - Recognition of Trustees' Powers (Comments on 
Tentative Recommendation) 

This memorandum reviews comments we have received on the Tentative 

Recommendation Relating to Recognition of Trustees' Powers [September 

1990]. (A 

Twenty-one 

copy of the 

let ters were 

recommendation. 

tentative recommendation 

received in response to 

is attached.) 

this tentative 

Most of the commentators approved the proposal (17 out of 21), 

although several commentators suggested revisions. 

oppose or are troubled by the tentative recommendation. 

Favorable Comments 

Three writers 

The following persons approved the tentative recommendation, some 

with additional comments and suggestions discussed below: 

m 
1. Wilbur L. Coates, Poway 
2. Dan L. Kirby, Office of General Counsel, Western Surety 

Co., Sioux Falls, SD 
3. Alvin G. Buchignani, San Francisco 
5. Ruth E. Ratzlaff, Fresno 
7. William J. Keeler, Jr., Fresno 
8. Thomas R. Thurmond, Vacaville 
9. Robert J. Berton, San Diego 

10. Ernest Rusconi, Morgan Hill 
11. Linda A. Moody, Mill Valley 
12. Henry Angerbauer, Concord 
15. Ruth A. Phelps, Pasadena 
16. Michael J. Anderson, Sacramento 
17. Alan D. Bonapart, San Francisco 
18. Frank M. Swirles, Rancho Santa Fe 
19. David W. Knapp, Sr., San Jose 
20. Irwin D. Goldring, Los Angeles 
21. Stuart D. 2imring, North Hollywood 

Unscrupulous Trustees 

Jerome Sapiro (Exhibit 4, at p. 4) is concerned that the proposal 

would take away protection against an unscrupulous trustee who claims 
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to have more power than the trustee actually has. Mr. Sapiro believes 

that a third person who requires more exacting proof of the trustee's 

powers, thereby turning up matters that could protect the trust, would 

be discouraged from doing so under the proposed proceeding and 

liabili ty for attorney' s fees. This is certainly a possible 

consequence of the tentative recommendation, or AnY recommendation that 

attempts to improve the likelihood that trustees' powers will be 

accepted. The view reflected in the tentative recommendation is that 

the balance needs to be shifted toward recognition of trustees' 

powers. There is ample evidence, at least of an anecdotal nature, 

supporting the conclusion that overly cautious third persons are 

causing unnecessary delay, burden, and expense to trust parties. 

Several commentators on the tentative recommendation agree with this 

perspective. (See, e.g., Exhibits 5, 7, 8, 9, 10, 19, & 20; see also 

letters attached to Memorandum 90-80 considered in July.) 

Jeff Strathmeyer (Exhibit 13, at p. 16) is also concerned that the 

proposal would make it "too easy" to thwart a settlor's intentions in 

cases where trusts are created for restrictive purposes. 

No Problem 

Mr. Strathmeyer (Exhibit 13, at p. 16) also doubts that many 

people are having serious problems with recognition of trustees' 

powers. Where there are problems, he suggests that in most cases they 

are the result of bad drafting. 

In this connection, Richard E. Llewellyn, II, (Exhibit 6, at p. 6) 

writes that most problems can be "easily remedied by simply providing 

an abstract or a full copy of the trust instrument." He neither 

approves nor disapproves the tentative recommendation. 

Title Companies 

Larry M. Kaminsky, Vice President and Assistant General Counsel of 

Fidelity National Title Insurance Co., writing as Chairman of the 

Special Subcommittee on California Law Revision Commission Legislation 

of the California Land Title Association Forms and Practices Committee, 

opposes the tentative recommendation. (See Exhibit 14, at pp. 17-18.) 

As in the case of agents' authority discussed in Memorandum 90-140, the 
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title companies are concerned about the validity of the creation of the 

trust relationship in the first place and whether the trustee's 

statutory powers may be limited in the trust instrument. The affidavit 

of the trustee, as proposed in the tentative recommendation, "will not 

provide any relief, and will result in more litigation when questions 

as to the validity of the trust itself are interpreted as the 

questioning of authority." Mr. Kaminsky suggests that perhaps the 

statute should permit the third person to assume that the trust exists 

and that the person claiming to be the trustee is the trustee. 

It is assumed that a third person must be satiSfied that the 

person with whom he or she is dealing is the trustee. That is, when 

the statute uses the words "trustee" and "trust," these words mean what 

they say. It is not the intent that anyone should be able to walk in 

off the street, execute an affidavit, and depart with someone else's 

nest egg. This should be clear, and the staff proposes to add language 

to the Comment to proposed Section 18100.5 reading substantially as 

follows: "The affidavit under this section may only be given by a 

trustee. Hence, a third person must be satisfied that the person 

presenting the affidavit is the trustee and may require SUfficient 

proof of that fact." 

Identity of Trustee and Existence of Trust 

Robert J. Berton, former Commission member and Chairperson, notes 

that banks may refuse to proceed until they have "adequate proof of the 

existence of the trust and the identification of the trustee, as well 

as the authority of the trustee." (Exhibit 9, at p. 11.) This is the 

same point raised by Mr. Kaminsky with regard to title companies. Mr. 

Berton writes that a typical trustee of a living trust wishes to be 

able to present proof of the trusteeship without having to submit the 

entire trust instrument. He suggests that the affidavit also state the 

"name or other designation of the trust sufficient to identify it, that 

the trust is valid, and that the trust is in effect." 

This addition to the affidavit would be useful and the staff would 

add such language. However, as just discussed, we are not prepared to 

say that the third person can rely on these representations without 

being satisfied that the person executing the affidavit is a trustee. 
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Should the effect of the affidavit be extended to cover the existence 

of the trust and the trusteeship of the person executing the affidavit 

with conclusive effect on third person who do not have actual knowledge 

to the contrary? 

Respectfully submitted, 

Stan Ulrich 
Staff Counsel 
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Memo 90-138 EXHIBIT 1 Study L-644 

WILBUR L. COATS 
AlTORNEY AND COUNSELOR AT LAW 

TELEPHONE (619) 748-6512 

September 25, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

t:I 'lIP 1IW. CI!IIII'If 

SEP 271990 
In Re: Tentative Recommendations relating to: " • r ~. II f D 

Recognition of Trustee's Powers; 
Recognition of Agent's AuthoritY--Statutory Pover of Attorney; 
Gifts in View of Death; 
Repeal of Civil Code Section 704; 
Recognition of Trustees' Powers; and 
Access to Decedent's Safe Deposit Box. 

Dear Sirs: 

I concur in all of the above cited recommendations except the 
proposal concerning Access to Decedent's Safe Deposit Box. 

Often individuals place the original of an inter vivos trust in 
their safe deposit box. Therefore, it may be just as important to 
remove a trust document as it is to remove a Will. 

I suggest an additional paragraph (5) be added to Section 331. (d) 
which would read: 

(5) Permit the person given access to remove any trust documents. 

Very truly yours, 

dJ~ e ~L--{ --

Wilbur L. Coats 

-/-

12759 Powa Road, Suite 104, Poway, California 92054 



Memo 90-138 EXHIBIT 2 Study L-644 

~v Western Surety Company 

September 25, 1990 

California Law Revision Commission 
4000 Middlefield Road, Ste. D-2 
Palo Alto, CA 94303-4739 

Dear Sir/Madam: 

Office of General Counsel 

Re: Tentative Recommendations #L-3022, #L-3046, #L-644, 
#L-3034 
Our Special File CA-3949 

Thank you for furnishing us with copies of these Tentative 
Recommendations. This Company is in agreement with each of 
these recommendations, and would appreciate being kept on 
your mailing list. 

Sincerely, 

.';J~jZ~ 
lfan L. Kirby 

DLK:gm 
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Memo 90-138 EXHIBIT 3 Study L-644" I~W REV. COMll'II 

ALVIN G. BUCHIGNANI 
SEP 28 1990 

ASSOCIATED WITH 
JEDEIKIN. GR.EEN. SPRAGUE &. BISHOP 

FAX ~4Uii) 421-5658 

300 MONTGOMERY STREET. SUITE 450 
SAN FRANCISCO. CA 94104-1906 

44151 421-5650 

September 25, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Re: Recognition of Trustees' Powers 

Ladies & Gentlemen, 

I am in agreement with the tentative recommendation of 
September 1990 relating to Recognition of Trustees' Powers, 
as it is now written. 

~s j!4i,~ .. e.t;r~el--lY-...' _-_ 

Alvin 

AGB/pzg 
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Memo 90-138 EXHI3IT 4 

JEROME SAPIRO 
ATTORNEY AT LAW 

SUTTER PLAZA, SUITIE eos 
13 •• SUTTER STREET 

SAN FR ... NCI$CO. CA 94109-!5452 
1415] 928-1515 

Sept. 26, 1990 

Study L-644 

a lAW lIlY. (1)0'11 

SEP 271990 
~~f';""'ID 

California I,aw Revision Commission 
4000 ~liddlefield Road, Suite D-2 
Palo Alto, CA, 94303-4739 

HOD. Commission: 

Re: Tentative Recommendation 
relating to Recognition of 
Trustees' Powers, Sept. 1990 
- #L-644 

The recommendation seems intended to facilitate the 
trustee's exercise of powers in trust administration and gives 
a third party some protection in dealing with the trustee and 
acting on the basis of the trustee's supporting affidavit as to 
the possession of powers claimed. 

However, it also seems that the recommendation takes 
away substantial protection of the trust, its assets, and those 
interested therein, against the acts of an unscrupulous trustee, 
claiming to have more power than it, she or he does, whether 
statutory powers or otherwise. A third party who requires 
more exacting proof may turn up matters that will protect the 
trust. This protection may be lost. 

The objective should be protection of the trust and 
its assets, - not affording free-wheeling to the trustee. By 
statute the third party dealing with the trustee should be 
able to demand more exacting proof than submitted, without fear 
of suffering proceeding and the penalty of attorney's fees. 

JS:mes 
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Memo 90-lJ8 EXHIBIT 5 

ROTH E. RATZLAFF 
Attorney at Law 

925 "N" street, suite 150 
P.O. Box 411 

Fresno, California 93708 
(209) 442-8018 

September 28, 1990 

California Law Revision Commission 
4000 Middlefield Road suite 0-2 
Palo Alto, California 94303-4739 

RE: Recognition of Trustees' Powers 

Dear Commissioners: 

Study 1-644 

OCT 011990 

I have reviewed your tentative recommendation relating to 
recognition of Trustees' Powers. I agree wholeheartedly with the 
recommendation. 

I draft quite a few living trusts, and always warn my clients of 
the possibility that overly cautious third parties may cause them 
great delay and inconvenience. I think the affidavit procedure 
suggested in your recommendation would streamline the process. 

Sincerely, 

~ ]2Jjf} 
Ruth E. Ratzlaff 

RER:pp 
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Memo 90-138 

ALBERT J. GALEN 

W. MICHAEL JOHNSON 

RICHARD E. LLEWELLYN II 

A. STEVEN BROWN 
MICHAEL A. DUCItWORTH 

RITA MONGOY£N MILLER 

EXHIBIT 6 

LAW OFfiCES 

HOLLEY 8 GALEN 
800 SOUTH FIGUEROA STREET. SUITE 1100 

LOS ANGELES. CALIFORNIA 90017-2542 
(213) 629-1880 

October 2, 1990 

California Law Revision Commission 
4000 Middlefield Road 
suite D-2 
Palo Alto, CA 94303-4739 

Re: Recent Tentative Recommendations 

Dear Commission: 

Study 1-644 

CLYDE E. HOLLEY (1891-1980) 

nLECOPIER 
(213) 895-0363 

CA lAW RrY. COMM'N 

OCT 041990 
r ~ r. II! • " E D 

In response to your request for comment on the Commission's 
Tentative Conclusions, I strongly support and am in agreement with 
the Commissions's recommendations relating to (1) Recognition of 
Agent's Authority Under statutory Form Power of Attorney, and (2) 
Access to Decedent's Safe Deposit Box. 

I have no approval or disapproval as to the tentative 
recommendation concerning Recognition of Trustee's Powers, since 
although I have occasionally had problems with persons or 
institutions acknowledging a trustee's authority, I have found that 
most of such problems are easily remedied by simply providing an 
abstract or a full copy of the trust instrument. 

Lastly, with regard to the Commissions's tentative 
recommendation relating to Gifts in View Of Death, I would prefer 
to see the repeal rather than the clarification of the existing old 
law. Gifts of this nature are largely problematical and they are 
often impossible to verify with anything other than the donee's 
testimony. 

REL:art 
0000004EL.REL 

-G.-

Very truly yours, 

HOLLEY & GALEN 

~~~:q;-By 
Richard E. Llew llyn, II 



Memo 90-138 

""ICHAE~ ::.. COWLI NO 

JAMES M. I='HI'-'-11='5 

B~UCE 5. F~ASEI:l 

RIC,""ARO M. AARON 

STEVEN E. PAGAN£TTI 

KENT F" ..... EYMAN 

EXHIBIT 7 Study 1-644 

DOWLING, :MAGARIAN, PHILLIPS & AARON 
INCORFtORATEC 

ATTOI=2NEY$ .AND COUNSELORS AT LAW 

6051 NORTH FRESNO STREET, SUITE 200 

FRESNO. CALIFOBNIA. 93710 

october 2, 1990 

-~ tAW REY. COJlll'll 

OCT 041990 

l20!liitl 432 ..... 500 

FACSIMIL..E 

(cOQI 0432-4SQO 

.,..JOHN C. GANAI-Il. 

SHEILA ""'. SMITH 

JEFFREY 0, SIMON IAN 

::JAVIO O. FI.EWALI..EN 

WI L.L.IAM J. KEEL-E.R, JR. 

ADOLFO M. CORONA 

ARNOLD F: WIL.l"IAMS 

..JAY B. eEL-L. 

OUR ,..ILE. NO. gggg. CO 

WILl-lAM 1... SHIPLEY 

GERALD M. TOMASSIAN 

RICHARD E. HEATTER 

OONAL.O oJ. MAGARIAN 

OANIEL K. WHITEHURST 

MORRIS .... SHERI=iI 

01'" COUNSI:L. 

California Law Revision Commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, California 94303-4739 

Gentlemen: 

Re: The California Law Revision commission 
Tentative Recommendations 

I have reviewed the tentative recommendation regarding 
recognition of agent's authority under statutory form power of 
attorney and am wholeheartedly in favor of the proposed 
legislation. It has too often been my experience that the sole 
reason a financial institution refuses to honor a power of 
attorney is precisely because the form was not its own such form. 
Similarly, I have encountered situations in which third persons 
unreasonably refuse to accept the existence of a trustee's power 
and thus, I am also in favor of that tentative recommendation. 

Thank you for considering my comments. 

Very truly yours, 

DOi~IiG' dMAGARI7' PH 

///11/ L' 
William J. ~;ler, 

IPS & AARON 

WJK: smc 

9999\114bQ161.wjl: 
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Memo 90-138 EXHIBIT 8 Study L-644 

October 3, 1990 

THOMAS R. THURMOND 
It. TTORNEV AT LAW 

411 MASON STREET. SUITE 1 18 

VACAVII.LE. CALIFORNIA 951588 

(7071 "'~8·AO 1 3 

California Law Review Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendations 

The following comments are in response to the tentative 
recommendations dated June and September 1990. 

Repeal of Civil Code section 704 

(. ..'" ;IV. COMM'N 

OCT 04 1990 
"""'ED 

I concur with this recommendation, which comports with Federal 
supremacy concepts. 

L-3034 - Gifts In View of Death 

I concur with this recommendation, which clarifies the nature of 
such gifts and establishes the concept of a condition subsequent. 
Moving these sections to the Probate Code makes sense. 

L-644 - Recognition of Trustees' Powers 

I concur with this recommendation. It is another step toward 
resolving the continuing problem with third parties' recognition 
of trustees' powers. This provides another arrow in the 
attorney's quiver to encourage out-of-state and other 
institutions to cooperate in trust matters. 

L-3046 - Recognition of Agent's Authority Under statutory Form 
Power of Attorney 

I concur with this recommendation. This should be an effective 
measure to counter the tendency of banks and other financial 
institutions to insist on the use of their own form powers of 
attorney. While this situation has improved considerably in 
recent years, there still are many institutions that are 
reluctant to accept attorney-drafted documents. 



Page 2 
California Law Revision Commission 
October 3, 1990 

L-J022 - Access to Decedent's Safe Deposit Box 

I concur with this recommendation. The previous requirement that 
the institution directly file any will discovered in the safe 
deposit box created inefficiencies and delays in the 
establishment of probate estates. From an attorney's standpoint, 
this procedure is better. 

Thank you for the opportunity to comment on these proposed 
revisions to the law. 

Yours very trulYQ
, 

~----~-Thomas R. Thurmond ~ 
Attorney at Law 

TT/sr 
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Memo 90-138 EXHIBIT 9 

L.AW Ol"l'"lC£S 01"" 

PROCOPIO. CORY, HARGREAVES ANO SAVITCH 

..... 1:<: L COlin" 

E 104101"''''\,,11:1. 5AYITCH 

G£III"'I,.O L 01.501'4 

..... Ul. e. W£I.LS 

~OOCI E. LCIGI'< 

JE ...... "'S ...... CS 
orolllt..r J. 1I!tIfTON 

;:I1t", ... t!!! HUO'" OIIeKI:!t 

... OHN c. MAI.UGItN 

~1'IE:DEI'"Ot III. KUN,ZI:L 

.. "''''IN_IGHT "'ISH.UIllN • ..Jill 

"OHIII'T K. IIUTTIE:IH'II[LD • ..Jill. 

.. ,CMAEL ..I. KINKELA"IiII 

oltflllCTM .J. 111051: 

E:.1tIC II. StotW'''.I:M 
o, ... \m~ .... "'IOD~ 
3ElltAI.D I': KENNI[OT 

~ ~NfC lit ....... S'"' 

'l:::lIIiI....., I. SIL'W'E" ........ 

~£""T D. CAWOMV 

R'OII£IItT" G IIIUSS£~ "R- o<UtNCTM..I. WITHE"~N 

GIE:OMlI: L OANOOIIE C:,..0I0'" QA ... ·WIIL.$OtoI 

o([LLY .. £DW.utOS OIOHIII'T I': STANSEL.L 

""tTO"','" £ ...... "', .... 

'''','''MONO G. WIIIIGH'T 
......... £5 G. S .. NDu:. ... 

",e ... "£1. .J- ItAorOIltl 
-HOM"'. III. LAUeE 

AU!H'tY \(. NELSON 

~OH III. I..AOD 

~"'CIII o-AUIltOItA 

....1 ..... 1"' ... IIIl. C.1IJHIUt 

:::Ut.(MI.I>.H ..... Ito" 
iI'I-IU ... lP J. GI"'CINTI, ...JI'I. ... .. nlolc.W' 'tit. "'''''UI! 

STt.Vl:N J. UNTIEDT STIPMEH .... IlO .. HSQN 

STt.vt:.N M. STRAUSS ~. M"'IIeUS D .. ., 

ClU.IQ. JIll S .. P'" T"ClMA. J. H .. ItIItON 

Mr. John H. DeMoully 
Executive Secretary 

1900 UNION BANK eUILDING 

530 a STREET 

SAN OIEGO, CAL.If"Or:.NIA 92:101-4469 

T£LE"',",ONE iESl91 239-1900 

October 3, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

Dear John: 

Study L-644 

nllllr_.~ 

OCT 051990 

Recently I have received and reviewed the Tentative 
Recommendations of the California Law Revision commission 
relatinq to the followinq subjects: 

1. Repeal of Civil Code Section 704 (passaqe on death of 
ownership of U.S. Bonds); 

2. Gifts in View of Death; 

3. Access to Decedent's Safe Deposit Box; 

TEL.ECO"'IE:A 
(6181 23S-03ge 
16181 23!5-03'!Olg, 

.... T. PROCOPIO 

'900·'.;1'''' 

... ... ~ " ... 110_ ..... .::5 
MTIIt£D 

4. Recoqnition of Aqent's Authority under statutory Form Power 
of Attorney; 

5. Recoqnition of Trustees' Powers. 

It has been almost a decade since I commenced to serve on 
the Law Revision commission. As you will well remember, it was 
during that time that we first addressed ourselves to an overhaul 
of the California Probate Code. It is interesting to note that 
many of the Tentative Recommendations now being recommended are 
the result of determininq the practical application of the 
Probate Code reforms that were enacted. 

In any event, I am in favor of all of the above referenced 
Tentative Recommendations. I am particularly pleased with 
respect to the recommendations involving recoqnition of an 
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,-AW OFI'"'CES OF 

PROCOPIO, CORY, HARGREAVES AND SAVITCH 

Mr. John H. DeMoully 
October 3, 1990 
Page 2 

agent's authority under a statutory Form Power of Attorney, the 
matter of access to a decedent's safe deposit box, and 
recognition of a trustee's powers. Like many other attorneys, I 
have, from time to time, commiserated with clients who are unable 
to convince third parties, often banks or similar institutions, 
of their authority to act. The Tentative Recommendations, in 
that regard, appropriately address the practical aspects of 
obtaining recognition for authority to act. 

Turning to the Tentative Recommendation relating to 
recognition of trustees' powers, I call the following to your 
attention. It has been my experience that banks and other 
institutions often cause difficulties for trustees because of 
their refusal to proceed with the trust unless and until they 
have adequate proof of the existence of the trust and the 
identification of the trustee, as well as the authority of the 
trustee. Many a trustee client has requested that I prepare 
something akin to certified letters testamentary in a probate 
estate. To my knowledge, the closest one can come to such 
documentation is Probate Code Section 15603. That section allows 
the Clerk of the Court to issue a certificate showing that the 
trustee is duly appointed and acting, but only if there is some 
proceeding before the Court which would evidence those facts. 
Obviously, with most living trust situations, it is the desire of 
the trustee not to be involved with any Court proceedings. It is 
also true that in the case of a trust involving real property, 
the trust can be recorded pursuant to the provisions of Probate 
Code section 15210. None of the cited sections truly address the 
desire of the typical trustee of a living trust with respect to 
having the ability to present proof of the trusteeship without 
the necessity of submitting the entire trust document. Your 
proposed Probate Code section 18100.5 should go a long way 
towards providing a simple affidavit by virtue of which the 
trustee can satisfy third persons as to the trustee's authority 
without the necessity of presenting the entire trust document to 
the third person. In the context of the wording of proposed 
Section 18100.5 of the Probate Code, I recommend an additional 
sentence be added at the end of subsection (a) of Probate Code 
Section 18100.5. That additional sentence should read 
essentially as follOWS: 

"The affidavit shall also state the name or other 
designation of the trust sufficient to identify it, 
that the trust is valid, and that the trust is in 
effect. " 

-11-



:..AW O~F"IC£5 OF 

PROCOPIO, CORy' HARGREAVE:S ANO SAl/ITCH 

Mr. John H. DeMoully 
October 3, 1990 
Page 3 

It has been a while since I have talked with you, or 
corresponded with you or with other members of the staff. 
Therefore, please give my best regards to Nat, Bob and stan. 
Hoping this letter finds you all well, I am 

RJB:jhc 

-/0/.-



Memo 90-138 EXHIBIT 10 Study L-644 OCT 091990 

EBlf'BST RUSCOYI 
J. llOBBBT POSTER -

GEORGB P. THOXAS. JliI:. 
DAVID B. PlPA.L 

RUSCONI, FOSTER, THOMAS & PIPAL 
A PBOFBSSIONAI. CORPORArION 

ATTORNEYS AT LAW 

30 KBYSTONB AVBNUB 

POST OFFICB BOX 10 

MORGAN HILL. CALIFORNIA 9D038 

(408) T79-2106 

TBLBCOPIBll; (408) fl'8-l3OB 

October 5, 1990 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road Suite D-2 
Palo Alto, CA 94303-4739 

Re: Civil Code §704 

H01.LIBTBR OPPlQ 

330 TRBS PIKOS aD. c-e 
POST OI"P'lCE .BOX 609 

HOLLISTBR. CALlPOlDiI'lA 'lit3084 
(406) 831"«81 

Gifts in View of Death - Agent's Authority 
Under Statutory Power of Attorney - Recognition 
of Trustee's Powers 

Gentlemen: 

I have read the recommendations mailed to me recently by your 
office on the above subject matters. I cannot visualize anyone 
objecting to the repeal of Civil Code §704, and transferring that 
law to the Probate Code. 

As to recognizing the power of an agent and that of a trustee 
as set forth above, these are much needed additions to the law. In 
fact, as to a power of attorney, we once had to threaten a bank with 
a suit for any damages caused our principal by the bank's failure to 
recognize the agent's authority. 

If these prov1s10ns ~e enacted, we can simply point to these 
provisions in the law that require third parties to honor these 
documents. 

In summary, I concur in your recommendations for each of the 
above proposed legislations. 

ER/bbr 

Very truly yours, 

RUSCONI, FOSTER, THOMAS & PIPAL 

'r-, ,'iL-~ ... - '- .... ~ . 

ERNEST RUSCONI 

-/3-



Memo 90-138 EXHIBIT 11 Study L-644r • ..... 0<'1. (oMM'N 

MOODY & MOODY 
ATTORNEYS AT LAW 

100 SHOREL.INE HIGHWA.Y 

aUILDING B, SUITE 300 

MILL. VALL.~Y, CALIFORNIA 84841 

I,.INOA.A.. MOOOY 

ORAHAM 8. MOODY 

October 10, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendation: Recognition of Trustees' 
Powers (September 1990) 

Ladies and Gentlemen: 

OCT 121990 
r~rt!' .. rED 

TEL. (4151332-0216 
FAX ( .. US) 331-5387 

Moody & Moody supports the Commission's Tentative 
Recommendation relating to Recognition of Trustees' Powers 
(September 1990). 

Very truly yours, 

04!/~~ 
Linda A. Moody 

-/~ -
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0. LAW IIY. GIIIII'N 

Study L-644 OCT 15 1990 

, HENRY ANGERE\AUER. CPA n f ( • , Of EO 

____ ~, ______ u _________ n~:,~~':~_:iT. __ _______ /pjfz-ic;o_ 
---~---- -- ---~- ----------------- - --------------- - -

-------- ~-~------ -
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JEFFREY A. D£NNIS-STRATHMEYER 
ATTORN EV AT LAW 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

EXHIBIT 13 Study 1-644 
CA \A;r HV, COIM'll 

OCT 19 1990 
n1fl!t"ED 

POST OFFICE BOX S33 - BERKEI..EY. CALIFORNIA 94701 

~41!5) 642-8317 

October 16, 1990 

Re: Study 1..-644; Tentative Recommendation 

Sirs: 

I oppose the recommendation. I highly doubt that many people are having serious 
problems having third parties recognize the powers of trustees. On the other hand, there are 
times when a settlor intentionally limits the power of a trustee. It should also be kept in mind 
that trusts are frequently created for purposes having nothing to do with estate planning, and that 
persons creating such trusts need to be able to depend on the restrictions which are contained in 
the instrument. The proposal makes it too easy to thwart a settlors intentions in these instances-­
either unwittingly or intentionally. 

If there is in fact evidence of a problem in this area, I suggest that it be closely scutinized. 
I suspect that in most cases such problems are the result of bad drafting. 

Very truly yours, 

-J'--
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Fidelitv ~ ational Title Larry M. Kaminsky 
~ 

Vice Pmidcnl 
AS5islaDt Gerlerai COlll'lsei 

INSURANCE COMPANY 

John H. DeMoully, Execut1ve secretary 
Cal1forn1a Law Rev1sion Comm1ssion 
4UOO ~lddlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

October 23, 1989 

RE: Comments Regarding Tentative Recommendations 
Study L-3046 Recogn1tion of Agents Authority Under 
Statutory Form Power of Attorney 
Study L-644 Recogn1tion of Trustee's Powers 

Dear Mr. DeMoully, 

The Californ1a Land Title Association Forms and 
Pract1ces Committee comments on the above-referenced 
Tentat1ve Recommendations as follows: 

From the viewpoint of the Title Industry, which, 1n 
general, supports statutory protections for third persons 
wno, 1n good fa1th and for valuable consideration, deal w1th 
validly appointed trustees or agents (without actual 
knowledge of any 1nfirmities in their capacity to act as 
such,) a fundamental problem w1th which we face countless 
t1mes is res1stance to any inquiry as to whether a principal­
agent relat10nsh1p has been validly established (i.e., 
whether the power of attorney itself is valid.) or whether a 
trust has been validly created and the trustee validly 
appo1nted. 

Of major concern to the Title Industry is Lhe quest10n 
of forged instruments, particularly powers of attorney. The 
eX1stence of a notary aCKnowledgment does not per se carry 
w1th 1t the requisite guaranty of trustworthiness sufficient 
to, on that bas1s alone, determine the insurability of a real 
estate transaction. 

The eX1st1ng statutory prov1sion for an affidavit of 
authority from the agent. and the proposal for an affidav1t 
from a trustee does not prov1de comfort to us 1n terms of 
establish1ng the valid creation of the relationship in the 
f1rst place. 

~s to Study L-3046, thougn reflected in the comments, it 
is not clear from the proposed statute that one can simply 
refuse to do bus1ness wlth an agent, nor does 1t deal with 
conflict of intereSt s1tuatl0ns. For example, a pr1ncipal 
under a power of attorney happens to be the benefic1ary under 
a deed of trust, and h1s agent, who is the trustor under said 
deed of trust sends to the trustee under the deed of trust. a 
request for full reconveyance. as agent of the beneficiary, 
along with the statutory affidav1t. Does the trustee's 

CA UW REV. COMM'N 

OCT 251990 
""~rf"r"EO 
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refusal to accept the agent's author1ty sublect the trustee 
to lit1gation and possible attorney's fees? 

As Htated above, the proposed statutory scheme does not 
prov1de sufficient comfort to the Title Industry to allow for 
any greater acceptance of powers of attorney, even if the 
affidavit of authority were permitted or required to be 
recorded 1n the public records, since if the power of 
attorney is 1tself void, so is any act purporting to be 
pursuant to it. 

~s to study L-644, as a result of the recent changes in 
the Probate Code pertain1ng to the statutory author1ty of a 
trustee, 'the Title Industry has been less concerned with the 
quest10n of what 15 authorized by statute, than w1th the 
underlvlng Question of whether the trust has been validly 
created under Probate Code Sections 15200-15210, or if there 
are any lim1tations on statutory powers contained in the 
trust lnstrurnent. In this instance, the affidavit proposed 
by the Tentative Recommendation will not provide any relief, 
and wlll result in more litigation when questions as to the 
valldity of the trust itself are interpreted as the 
questioning of authority. 

In this regard, perhaps the proposed statutory scheme 
regarding an affidavit should enable a third person dealing 
w1th another who represents himself as the trustee of d 

specifically deslgnated trust to assume that such a trust 
eX1sts and that the party he is dealing with it, ln fact. the 
duly appointed and des1gnated trustee. without limitatl0n. 
If not. then the person dealinQ with a purported trustee maY 
have a duty of inquiry as to the valid creation of the trust 
and the valid appointment of the purported trustee. 

Thank you for the opportun1ty to comment on the above 
matters. and if you have any questions or comments for us, 
please don't hes1tate to contact us. 

Sincerely, , ' 

'<- - ,'/') 

. h---. -:.", 
Larry·~. Kam1nsky 
Cha1rman, Special Subcommittee on 
California Law Rev1sion CommlSS10n 
Legislation of the California Land 
Title ~ssociation Forms & Practlces 
Comm1ttee 
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Phelps, Schwarz & Phelps 
AlIOmeys at Law 

OCT 251990 
Edward M. Phelps 

Deborah Ballins Schwarz 
Ruth A. Phelps 

215 North Marengo Avenue 
Second Floor 

Pasadena, California 9110 I 
(818) 795-8844 

Of Counsel 
Barbara E. Dunn 

October 23, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendation Relating to 
Recognition of Trustee's Powers: 

Dear SirlMadam: 

• 
Facsimile: (818) 795·958t 

I have read the above recommendation. I approve it. I think it 
makes the procedure for a trustee to get his or her powers recognized 
very clear. 

I also like reading these short recommendations. 

Very truly yours, 

~ a. "14--
Ruth A. Phelps 
PHELPS, SCHWARZ & PHELPS 

RAP:sp 

-1'-
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~lichael J. Anderson' 

October 24, 1990 

EXHIBIT 16 

Law Offices of 
Michael J. Anderson, Inc. 

77 CadiUac Drive, Suite 260 
Sacramento, CaUfomia 95825 

(916) 921-6921 
FAX (916) 921-9697 

california Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

To whom it may concern: 

I favor without comment the following: 

Study 1-644 

OCT 251990 
f'!r:,.r·"E'O 

In respect to the Repeal of Code Section 704 I am in agreement 
with it. I am also in favor of Recognition of Trustees' Powers 
and Access to Descendant's Safe Deposit Box. 

In respect to Recognition of Agent's Authority Under Statutory 
Form Power of Attorney, I would request that it be expanded to 
include any Power of Attorney drafted by an Attorney. 

I have no objections to Gifts in View of Death. 

. Sinc7Z'~1y,.....--
~ - . I 

_, 1"\',' '_" . ~ 
J ; \'/f; . \ "- '\ 
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MICHAEL J.iANOERSON 

MJAjfa '\.J 
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AVERY 
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Hemo 90-138 EXHIBIT 17 Study L-644 

(4 tAW RlY. (UWII 

OCT 26 1990 
~e"-="'ED 

october 25, 1990 OUR FILE NUMII£R 

Auomeys .c Law 

601 Montgomery Street 
Suik900 
Sa_ Fnlnci~ CA 94111 

~'5/788-88s5 
fax: 4'5/391-'925 

Wahl .. CroeIF; Office: 
500 "Inlcio Valley Rood 
Suite 370 
Walnllt Creek. CA 94596 

-115/156-8100 
Fox: 4'5/945-893> 

JAMJ.S R. BANCROFT 

OFCOl'NS[L 

JAMLS H. MCALISTER 
LLiHERJ. AVERY 
A .... N 0. BoNA • ....., 
SORMAN A. ZII...BI'.R 
EDMOND G. THIEDE 
ROIDIT L DUNN 
JAMES WISNER 
S"-NDRA J. SHAPIRO 
GWIlGE R. DIRKF.S 
BovD A. BUCKBURN. JR. 
DE.'INIS 0. LU':ER 
ROBERT L. MILLER 
JOHN S. McCUNTIc 
AItNOLD S. ROSENBlltG 
JOHN R. BANCROFT 
REBECCA A. THOMPSON 
l[\l'IS WARREN 
JOHN L. KOENIG 
M. K1 ...... u HE'ITENA 
RONALD S. K.RA'Vrrz 
Fo-uosr Eo FANG 
L£AH R. WElNG .. 
MICHAEL G. SeHINNER 
LEONARD W. ROTHSCHILD-JR. 

California Law Revision Commission 
4000 Middlefield Road 
Suite D-2 
Palo Alto, California 94303-4739 

Tentative ReCOmmendations 

P900.05-ld 

I have reviewed the following tentative 
recommendations and I concur in the recommendations: 

#L-644 Relating to Recognition of Trustees' Powers -
September 1990, 

#L-3034 Relating to Gifts in View of Death -
September 1990, 

#L-3046 Relating to Recognition of Agent's Authority 
Under Statutory Form Power of Attorney - September 
1990 and 

Relating to Repeal of Civil Code Section 704 
(Passage on Death of OWnership of U.S. Bonds) - June 
1990. 

Sincerely yours, 

/.' "-----.../ 
// / .~, 1:.._-__ ·\ '. ;-

Alan D. Bonapart 

ADB:ah 

_ .. 1 

'.1 -- / ..... -
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F'<ANK M. SWIRLES 
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October 26, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendations - re 
1. Repeal of CC Section 704 
2. Access to decedent's safe deposit box 
3. Recognition of Trustee's powers--

",C".,.rr"ED 

4. Recognition of agent under statutory power 
5. Gifts in view of death 

Gentlemen: 

I have no obj ections to your recommendations in the above mat­
ters. 
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DAVID W, KNA~P. 8ft. 

O .... VID W. KNAPP • .JR. 

EXHIBIT 19 

LAW o~e •• 
KNAPP & KNAPP 

10st3- UNCot..N AVENUE 

SAN JOSB. CALIFORNIA 851115 

TEL.EPHON& (.40.) 28e0.3aaa 

October 5, 1990 

.. ,- ... -'. roIIII'N 
Study L-644 
,} 1 1990 

FAX (408) 298-1911 

california Law Revision commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: YOUR TENTATIVE RECOMMENDATIONS CONCERNING THE FOLLOWING 
REVISIONS: 

1. ASSESS TO DECEDENT'S SAFE DEPOSIT BOX: 
I highly approve the recommendation and it is long 
overdue: 

2. RECOGNITION OF TRUSTEE'S POWERS: 
I highly approve as it will be a great help: 

3 • RECOGNITION OF AGENTS AUTHORITY UNDER STATUTORY FORM POWER 
OF ATTORNEY: 
Since the inception of the law (1982) I have had many 
difficult sessions with both Bank of America (who insists 
on the use of their own forms) and the local Wells Fargo 
who at first refused entirely to honor the same. Your 
recommendation, if only accepted, will be of great service 
to we probate lawyers and will possibly "educate" the 
institutions of the protection they have in honoring the 
powers of attorney. It's a great idea: 

4. GIFTS IN VIEW OF DEATH: 
I approve. It puts the law where it should be: 

5. REPEAL OF CIVIL CODE SECTION 704: 
I approve. 

Your Commission should be congratulated on the fine work you 
are doing in straightening out many misunderstand sections of the 
law. 
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IRWIN D. GOLDRING 
ATTORNEY AT LAW 

1925 CENTURY P,c"RK EAST, SU ITE 9S0 

LOS ANGELES, CALIFORNIA 90067 
TELEP .... ONE: 12131 201-030"1-

TELECOP!E:R 12131 277-7994 

october 29, 1990 

California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, California 94303-4739 

Re: Recognition of Trustees' Powers 

Gentlemen: 

Study L-644 

rwv 011990 
~ ~ ,. ,. • or f:: n 

It is a pleasure to see this topic finally in the form of 
proposed legislation. In my opinion it is long overdue. I am 
particularly pleased that the Commission determined to include 
not only statutory trustees' powers but also to include powers 
specified in the trust document itself. 

Very truly yours, 

L·f)·~ 
IRWIN D. GOLDR~ 

IDG:hs 
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...... ILI..IA"" L.~VIN 

~AT.J. I='LOTKIN 

STUAIiIT O. ZIMI'II'ING 

.... A .... ey o ..... AAUTANI 

::;'E:ORGE ..... GOFFIN 

::; :; o(yl=tIACOU 

_::;AN 1-1. OTSU 

~lJT"" E. GFlAjr 

STEI='IoII!:N '- aUCKLIN 

'-AW OP"P'ICES 0'" 

LEVIN. BALUN. PLOTDN. ZDIRING " GOFFIN 

121150 r=tlvlElIIISI DIE QJlltIVE. 

""OM"I-I IoIOLL'YWOCD. C .... I..I,.OIlllNI .... 81807·3482 

November 8, 1990 

California Law Revision Commission 
4000 Middlefield Road 
Suite 0-2 
Palo Alto, California 94303-4739 

NOV 13 1990 
.lr····11 

l-4"'IIIIMON II1II ........ NCI~ .... 

o'"'cou .... n 
...... NyA .CIll'l'1U.M 

..JUSTIN QIU," 

STCVEN CE~"IS 

.!:GA'" ..... ISTANTS 

coA TJt'CIA 0. P'ULLERTON 
~IIIItSTEN MIE:LW&Q 

Re: Recommendations L-3022, L-644, L-3046, L-3034, L-3025 

Gentlemen: 

I have reviewed the latest set of tentative recommendations and 
am in favor of all of them. However, I do wish to express my 
concern that it appears necessary to provide for a cause of 
action of "specific performance" as regards Statutory Form 
Powers of Attorney and Recognition of Trustee Powers. It is 
regrettable that such useful estate planning tools are not 
accepted willingly within the business and economic community. 

On the other hand, as I read proposed Civil Code Section 2480.5, 
it only applies to a Statutory Form Power of Attorney. I think 
it would be more useful (especially since I never use the 
Statutory Form) to enlarge the enforcement power to apply to 
any duly executed Durable Power of Attorney. 

Lastly, I seem to have misplaced my copy of the Law Revision 
Commission's Report on the new probate code with commentary. I 
would appreciate it if you could forward a copy to me. If 
there is any cost involved, give me a call and I will send you 
a check. 

Sincerely, 

LEVIN, BALLIN, PLOTKIN, ZIMRING & GOFFIN 
A Profe ional Corporation 

l 

-,zS'-



#L-644 

STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

TENTATIVE RECOMMENDATION 

relating to 

Recognition of Trustees' Powers 

September 1990 

This tentative recommendaMn is being distributed so interutedpersoll3 will be 
advised of the Commission's tentative conclusioll3 and can make their views 
known to the Commission. Comments sent to the Commission are a public record, 
and will be coll3idered at a public meeting of the Commission. It is just as 
important to advise the Commission that you approve the tentative recommendation 
as it is to advise the Commission that you believe it should be revised. 

COMMENTS ON nns TENTATIVERECOMMBNDATION SHOULD BE 
RECEIVED BY THE COMMISSION NOT LATER 1HAN OCTOBER 31, 
1990. 

The Commission often substantially revises tentative recommendations as a 
result otme comments it receives. Hence. tlJis tentative recommendation is not 
necessarily the recommendation the Commission will submit to the Legislature. 

CALIFORNIA LAw REVISION COMMISSION 

4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 
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RECOGNmON OF lRUS'I1!ES' POWERS 

STATE OF CAlJFOFNA 

CALIFORNIA LAW REVISION COMMISSION 
4000 _ LID FIOIID,IMTE M 
PALO ALl'O. CA aao:J..413lt 
1415)_1335 

ROOEFI.t..FIJlW iGk 
Cm Nit 
~I(.WIRZEC 
Va CC. .. M .... _ 
BIOHM._ 
A E.:VMNI BJHU M HANIEi­
BRAD R. HR.J. 
SENATOR BILl LOCKYER 
ARnIUR I(._u. 
FORREST A. PlANT 
s..-u._ 
ANN E. SlOOOEN 

Letter of Transmittal 

GEOAOEoe.,.UN GowwNIr· 

In order to make the statutory list of trustees' powers more effective, 
Ibis tentative rec(lmmendation would make third pemms liable for 
attorney's fees incumd by the trustee in court proceedings to ooofum the 
existence of a statntory POWIiI' where the third penon UJRaSODably. 
refuses to accept the existence of the power, The Commiuion is 
informed that some third per30IIS are UDWilling to rely on the automatic 
statutory powers. despite the Trust Law provisions relieving the third 
person from liability and any duty of inquiry, 

This tentative recommendation supersedes a tentative recommeodation 
on the same subject that was circulated in March 1990, 1bis tentative 
recommendation has been revised in light of commenlJ the Commjujoo 
received on the earlier recommendation. 

This study has beeo prepared pursuant to Resolution Chapter 31 of the 
Statutes of 1980, 
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RECOMMENDATION 

Under the Trust Law, a trustee has three classes of powers 
without the need to obtain court authorization: powers 
conferred by the trust instrument and, except as limited in the 
trust instrument, powers provided by statute and powers 
needed to perfonn duties under the statutory standard of care. I 
The broad set of statutory powers that are automatically 
granted a trustee, except to the extent that the powers are 
limited in the trust instrument,2 avoid the need to repeat the 
statutory powers in the trust instrument and are intended to 
give general guidance to third persons dealing with trustees 
without the need to examine lengthy trust instruments, 

The Trust Law protects third persons who deal with the 
trustee in good faith, for value, and without actual knowledge 
that the trustee is exceeding the trustee's powers or exercising 
them improperly,3 The Trust Law focuses on the trustee's 
duty to exercise powers consistently with fiduciary principles, 
rather than on the question of whether a power has been 
granted by the trust, as under fonner law.4 The statute makes 

1. Frob. Code I 16200. 
2. Frob. Code If 16200(b), 16220-16249. 
3. Frobate Code Section 18100 provides: 

18100. With respect to a third person dealing with a wille. or ulistiog 
a trullle. in tho conduct of a trOllllSCtion, if tho third penon act. in good flith 
and for a valuable consideration and without actual knowlodse that tho 
trustee i •• xceeding tho WIle.'. powon or impwperly exercisins them: 

(a) The third por""" i. DOl bound to inquiJe wbethor tho trust .. bas 
.fK'Wer to act or is properly exercising a power and may 811111U1le without 
mquiry the existence of a trust power and its proper exeJcise. 

(b) The !bird porson i. fully protected in dealing with or a.listing th. 
trustee just as if the trustee has and is properly exeJcising the power the 
trustee purports to exeJcise. 

4. See former Civ. Code § 2267; form.r Prob. Code § 1120.2. Uod.r former law, 
tho trustee had only tho powers conferred by tho trust instrument and a few statutory 
poweJ'8, unless additional powers were granted by the court. See Recommendation 
Proposing tlu! TlWt Law. 18 Cal. L. Revi.ion Comm'nReports 501, 543 (1986). 

-------.--~.-------- ------- ------
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clear that the third person does not have a duty to inquire into 
the existence or manner of exercise of the power.5 

These elements of the Trust Law seek to improve the 
efficiency of transactions between trustees and third persons 
and to avoid the expense and delay that result from the need to 
petition for court confinnation of the existence of a power. 
However, the Commission is infonned that this purpose is 
being thwarted in some cases by overly cautious third persons 
who are unwilling to rely on the statutory protections. This 
problem may occur both with regard to the automatic statutory 
powers and powers expressly provided in the trust instrument. 
In the case of a lengthy or complicated instrument, the third 
person may not want to take the time and incur the expense 
necessary to be sure that the power claimed actually exists. 
Some third persons are probably unfamiliar with the 
automatic statutory powers, but others may simply be 
unwilling to rely on the existence of the automatic statutory 
power because it may be subject to a limitation in the trust 
instrument which they decline to review. No doubt there are 
situations where the existence of the power may not be 
sufficiently certain to the third person even after a careful and 
time-consuming review of the trust instrument. In this case, 
the third person may still ,be unwilling to act because of 
doubts about whether, having made an inquiry in to the 
matter, the third person will be found by a court to have acted 
in good faith should the transaction be questioned by 
disgnmtled beneficiaries. 

In order to make the automatic powers scheme more 
effective and to avoid unnecessary judicial proceedings, as 
well as to protect the legitimate reliance interest of third 
persons, the Commission recommends that the Trust Law be 

5, Protectiog penoDlI acting in good faith in tnnsactiOllS with a ln18Iee briD!:' tnJ.t 
law into confonnity with modem developmems in tho law opp!icable to negotiable 
insttuments. securities, and bank accounts. See RuommendariD" Proposing the Trust 
Law, 18 Cal. L. Revision Comm'n Reports SOl, 593 & n.374 (1986). 
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revised to provide for a trustee's affidavit that the trustee has 
the power sought to be exercised and is properly exercising 
it. 6 The affidavit could be given voluntarily by the trustee or 
on demand of the third person as a precondition to dealing 
with the trustee. The third person relying on the affidavit 
would be protected from liability and would not have any duty 
of inquiry so long as the third person did not have actual 
knowledge that the trustee did not have the power or was 
improperly exercising it.1 A third person who refuses to rely 
on the trustee's affidavit would be liable for attorney's fees 
incurred in proceedings necessary to obtain court 
confmnation of the power, unless the court fmds that the third 
person believed in good faith that the trustee did not have the 
power claimed or was attempting to exercise it improperly. 
The affidavit procedure would be supplementary to the 
existing protection provided by Probate Code Section 18100 
and no implication of a lack of good faith would arise from 
the failure of a third person to demand an affidavit from a 
trustee. 

PROPOSED LEGISLATION 

Probate Code § 18100.5 (added). ReHance on trustee's 
amdavit; liability for attorney's fees 

18100.5. (a) The trustee ,may execute an affidavit stating 
that the trustee is qualified and has power to act and is 
properly exercising the powers under the trust. An affidavit 
under this subdivision may be executed by the trustee 
voluntarily or on the demand of a third person. 

6. Thi. type of affidavit is familiar under the durable power of attorney. Civ. Code 
i 2404. More extensive and detailed enforcement of powers and protection of re1iant:e 
is given under some recent power of attorney statutes in other states. See, e.g., m. 
Ann. Stat. ch. 110\00 , 802·8 (Smith.Hurd Supp. 1990); MinD. Stat. Ann. §§ 523.16-
523.20 (West Supp. 1990); Mo. Ann. Stat § 404.719 (Veman 1990). 

7. This actual knowledge standBId differs from the general standard under Probate 
Code Section 18100 which also requires the third person to act in good faith and for 8 

valuable consideration. 
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(b) With respect to a third person dealing with the trustee or 
assisting the trustee in the conduct of a transaction, if the third 
person relies on the trustee's affidavit without actual 
knowledge that the trustee is exceeding the trustee's powers or 
improperly exercising them: 

(1) The third person is not bound to inquire whether the 
trustee has power to act or is properly exercising a power and 
may assume without inquiry the existence of a trust power and 
its proper exercise. 

(2) The third person is fully protected in dealing with or 
assisting the trustee just as if the trustee has and is properly 
exercising the power the trustee pwports to exercise. 

(c) If the trustee furnishes an affidavit pursuant to 
subdivision (a), whether voluntarily or on demand, a third 
person dealing with the trustee who refuses to accept the 
exercise of a trustee's power covered by the affidavit is liable 
for attorney's fees incurred in an action or proceeding 
necessary to confinn the trustee's qualifications or powers, 
unless the court determines that the third person believed in 
good faith that the trustee was not qualified or was attempting 
to exceed or improperly exercise the trustee's powers. 

(d) A third person's failure to demand an affidavit under 
subdivision (a) does not affect the protection provided the 
third person by Section 18100, and no inference as to whether 
a third person has acted in good faith may be drawn from the 
failure to demand an affidavit from the trustee. 

Comment. Section 18100.5 is new. This sectioo supplements the 
protection of third persons provided by Section 18100. See subdivision 
(d). 

Subdivision (8) provides for execution of an affidavit concerning the 
existence of the bUstee' s powers either voluntarily or on the demand of a 
third person with whom the bUstee seeks to do business. This provision 
is drawn in part from the affidavit provision applicable to powers of 
attomey. See Civ. Code § 2404. The powers covered by the affidavit 
may be powers granted in the bUst insttument, statutory powers, or 
necessary powers. See Sections 16200(a) (powers expressed in trust), 
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16200(b) (swutory powers except as limited), 16220-16249 (slatUllJrT 
powers), 162OO(c) (powers needed 10 perfOJm duty under .... ndani of 
care). A decluation under penalty of perjury may be used instead of an 
affidavit. See Code Civ. Proc. § 20IS.5; see also Code Civ. Proc. § 
201S.6 (affinnation iDatead of oaIb). 

Subdivision (b) protects a third person who relies on the ·lnIItee's 
affidavit, so long as the third penon does not have actual knowledge Ibat 
the ttustee is DOt qualified, does not have the powers claimed; or is 
improperly exm:isiDg the powers. The protection provided by 
subdivision (b) is the ssme as the gmeraI protection --of third penons 
provided in Section 18100(b) where there is no affidavit. HOweYer.tbele 
is a crucial difference between these two immunity provisiOJlS. To be 
protected under Section 18100(b). the third person must act in good faith. 
for valuable consideration, and without actual knowledge of a defect in 
the ttustee's authority. Under Section 18100.5(b), the third person 
relying on a ttustee' s affidavit is protected from liability as long as the 
third person does not have actual knowledge of a defect in the ttustee's 
authority. Both sectiOJlS provide explicitly that the third person has no 
duty of inquiry. 

Unless the c:oun dttermines Ihst the third person refused in good faith 
10 rely on the trustee's affidavit, subdivision (c) imposes liability on the 
third person for costs and attomey' s fees in a proceeding needed 10 
confirm exercise of a power. This provision is intended 10 make ttus-" 
powers more effective and avoid !be need 10 seek judicial confinnllrion of 
the existence of a power. The liability under subdivision (c) applies only 
where the ttustee gives an affidavit. whether voluntarily or on d ..... and If 
the ttustee has not executed an affidavit. a third penon may refnselO 
recognize the ttustee's power even though the third person would be fully 
protected under Section 18100. 

Subdivision (d) makes clear that the failure to require the trustee to 
execute an affidavit does not affect the protection provided by Section 
18100. and no inference as 10 whether a third person has acted in good 
faith should be drawn from the failure 10 request an affidavit from the 
ttustee. Consequently. a third person who satisfies the requiremeDtsof 
Section 18100 is fully protected. The availability of the affidavit 
procedure in this section is not intended in any way to detract from the 
general protection provided in Section 18100. 


