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Subject: Study L-608 - Deposit of Estate Planning Documents With 
Attorney (Comments on Tentative Recommendation) 

Attached is a redrafted Tentative Recommendation Relating to 

Deposit of Estate Planning Documents With Attorney. The previous 

draft, which was circulated for comment, provided for filing a notice 

of transfer of estate planning documents with the State Bar. The State 

Bar Board of Governors objected to that provision, so the Commission 

directed the staff to delete it and to replace it with a new provision 

for filing the notice with the county clerk in each county where the 

transferring attorney maintains an office. That is now in the attached 

draft, in proposed Section 723. 

Might State Bar Withdraw Its Objection to Receiving Notices? 

Attorney Lloyd Homer of Campbell says the issue is still open 

whether the State Bar might be willing to receive notices of transfer. 

He is discussing with the State Bar ways these notices might be handled 

without substantial costs. 

fruitful. 

He thinks these discussions may prove 

The staff thinks we should not decide this question until Mr. 

Homer concludes his discussions with the State Bar. The staff thinks 

the State Bar is a better agency for this purpose than the various 

county clerks. Having one office for filings would make it easier to 

find a transferred document, and would avoid the burden of multiple 

filings where the attorney maintains offices in several counties. 

Letters of Comment 

Attached as Exhibits 1 through 27 are the letters we received 

commenting on the previous draft: 

Exhibit 1: Peter L. Muhs, San Francisco 
Exhibit 2: Patricia Jenkins, LA County Counsel's Office 
Exhibit 3: Arnold F. Williams, Fresno 
Exhibit 4: Kathryn Ballsun for Team 4, State Bar Probate Section 
Exhibit 5: John G. Lyons, San Francisco 
Exhibit 6: John Hoag, Ticor Title Insurance 
Exhibit 7: Ruth A. Phelps, Pasadena 
Exhibit 8: Frank M. Swirles, Rancho Santa Fe 
Exhibit 9: Rawlins Coffman, Red Bluff 
Exhibit 10: Michael J. Anderson, Sacramento 
Exhibit 11: Luther J. Avery, San Francisco 
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Exhibit 12: 
Exhibit 13: 
Exhibit 14: 
Exhibit 15: 
Exhibit 16: 
Exhibit 17: 
Exhibit 18: 
Exhibit 19: 
Exhibit 20: 
Exhibit 21: 
Exhibit 22: 
Exhibit 23: 
Exhibit 24: 
Exhibit 25: 
Exhibit 26: 
Exhibit 27: 

Henry Angerbauer, Concord 
Demetrios Dimitriou, San Francisco 
Allen J. Kent, San Francisco 
Russell G. Allen, Newport Beach 
Paul Gordon Hoffman, Los Angeles 
Peter R. Palermo, Pasadena 
David W. Knapp, Sr., San Jose 
Alvin J. Buchignani, San Francisco 
Linda Silveria, San Jose 
Michael P. Miller, Palo Alto 
Jerome Sapiro, San Francisco 
Kim T. Schoknecht, San Francisco 
Wilbur L. Coats, Poway 
Thomas R. Thurmond, Vacaville 
Ruth E. Ratzlaff, Fresno 
Carol Reichstetter for ExComm, LA Probate Section 

These letters were on the agenda for the May-June meeting. 

Because of State Bar objections, the Commission did not consider these 

comments, so we should do so now. 

Ten letters (Exhibits 2, 5, 7, 10, 12, 14, 17, 21, 24, and 26) 

approved of the previous draft without qualification. We also received 

two copies of the TR with handwritten margin notes supporting it 

without qualification (from Professor Benjamin Frantz of McGeorge Law 

School, and from Melvin C. Kerwin of Menlo Park). 

The remaining 17 letters have suggestions, discussed below. 

Is the Proposed Law Needed at All? 

Demetrios Dimitriou (Exhibit 13) says the TR is "legislative 

overkill." He thinks the existing statutory and common law of 

bailments is sufficient. 

Luther Avery (Exhibit 11) says the proposal may not be needed. He 

says it would be better to have a rule of professional conduct for 

attorneys to the effect that an attorney may not accept an estate 

planning document for deposit without a written agreement containing 

instructions on what to do with the document in various situations, 

including the case where the depositor cannot be located. He says, 

"Then you don' t need a new law." The TR provides that the attorney and 

depositor may agree on how the deposit may be terminated. If they 

agree, the agreement is controlling. Section 722. The question is 

whether the other provisions of the TR are needed, such as the manner 

of holding a document (Section 710), standard of care (Section 711), no 

duty to verify contents (Section 712), payment of compensation and 

expenses (Section 713), and no lien on the document (Section 713). 
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There is some value in having rules that apply where there is no 

agreement, and that cover these collateral matters. 

§ 701. Attorney 

Section 701 defines "attorney" to include a law firm and a law 

corporation. Three commentators suggested a more inclusive 

definition. Exhibits 4, 22, 27. Jerome Sapiro (Exhibit 22) would 

define "attorney" to mean "any individual licensed to practice law in 

the State of California." Carol Reichstetter (Exhibit 27), writing for 

the Executive Committee of the Probate and Trust Law Section of the Los 

Angeles County Bar Association, would make clear that the definition 

includes a sole practitioner. 

But Peter Muhs (Exhibit 1) raises a problem that suggests that 

"attorney" should be defined to mean the individual attorney with whom 

a document is deposited, and not the entire firm or law corporation. A 

law partnership may divide or merge with another firm. Mr. Muhs 

recommends the old firm be permitted to transfer estate planning 

documents to the new firm after mailing notice to the depositor without 

waiting the 90-day period required by Section 723. He says this could 

be conditioned on attorneys from the old firm continuing practice with 

the new firm. This problem could be more easily solved by revising 

Section 701 as follows: 

701. "Attorney" !Be±QdeB-ge~il-e~-~ile-~BHew!Il8" 
fa~-~~~~rrneans an individual licensed to practice 

law in this state. 
f9~-A-~~ioft.--a&-denBed-4ft-.£ee.t4*>--+MG-_~-~ile 

8QB!BeBB-aBd-PFe~eBB!eBB-SedeT 

The Comment could note that, although the depositary is the 

individual attorney, liability for failing to maintain an adequate 

standard of care may be imposed on the attorney's law partnership or 

law corporation under traditional rules of vicarious liability. See 2 

B. Witkin, Summary of California Law Agency and Employment § 115, at 

109-111 (1987); 9 B. Witkin, Summary of California Law Partnership 

§ 38, at 434-35 (1989). 

Team 4 of the State Bar Estate Planning, Trust and Probate Law 

Section (Exhibit 4) suggested using the Business and Professions Code 

defini tion of "attorney." However, there is no general definition of 

attorney in that code. 
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§ 703. Depositor 

Team 4 (Exhibit 4) asks why "depositor" is defined as a "natural" 

person, and asks whether this is intended to exclude banks and other 

institutions. The answer is yes: Only a natural person may make a 

will (Prob. Code § 6100) or other estate planning document. 

Team 4 finds the reference to Civil Code Section l858(a) in the 

comment to Section 703 confusing. The staff originally included this 

reference to show the source of the language in Section 703. The staff 

agrees that it may be more confusing than helpful, and would delete 

that reference from the comment. 

Team 4 asks whether "depositor" includes an attorney-in-fact 

acting under a durable power of attorney. In this case, the depositor 

is the principal. The attorney-in-fact is an agent acting for the 

depositor-principal. The staff suggests we add the following to the 

Comment to Section 703: 

The definition of "depositor" in Section 703 does not 
preclude the person whose document is deposited from using an 
agent, such as an attorney-in-fact, to make the deposit. 

Team 4 asks whether "depositor" includes a conservator. The 

answer is no: The conservator must proceed under the substituted 

judgment provisions as revised in the TR (Section 2586). We should 

revise proposed subdivision (d) of Section 2586 to make clear that the 

conservator may deposit an estate planning document under the 

substituted judgment provisions: 

(d) For good cause, the court may order that a document 
constituting all or part of the estate plan of the 
conservatee, whether or not produced pursuant to an order 
under this section ->- shall be delivered for safekeeping to 
asme-_tfte.!' the custodian <is~ safeltee~ing- sped fled by the 
court, The court may specify such conditions as it deems 
appropriate for the holding and safeguarding of the 
document, The court may authorize the conservator to do any 
acts a depositor could do under Part 14 (commencing with 
Section 700) of Division 2, 

§ 710. Protecting document against loss or destruction 

Section 710 requires the attorney-depositary to hold the document 

"in a safe, vault, safe deposit box, or other secure place where it 

will be reasonably protected against loss or destruction," Frank 

Swirles (Exhibit 8) and Thomas Thurmond (Exhibit 25) ask what is meant 

by "other secure place." Mr. Thurmond asks whether "other secure 
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place" must be as secure as the specifically mentioned places (safe, 

vault, or safe deposit box), and whether the specifically mentioned 

places are the only ones that will constitute "reasonable protection." 

The staff would not try to define "other secure place" in the statute. 

We could redraft the section to read: 

710. !.Al If a document is deposited with an attorney, 
the attorney shall hold the document in a safeT--¥fiUl-t,---ea,i'e
aep&si~-~-~-&~~ secure place where it will be 
reasonably protected against loss or destruction. 

(b) For the purpose of subdivision (a), a safe. vault , 
or safe deposit box is a secure place where the document will 
be reasonably protected against loss or destruction. 

The staff does not recommend this revision. The draft in the TR 

is better because it requires that if the document is kept in a safe, 

vault, or safe deposit box, it must be reasonably protected against 

loss or destruction in that place. We could add the following to the 

Comment: "As used in Section 710, 'other secure place' means any place 

where the document will be reasonably protected against loss or 

destruction." 

Russell Allen (Exhibit 15) would give the attorney-depositary a 

reasonable time after receiving an estate planning document to put it 

in a secure place by revising the section as follows: 

710. ±f Within a reasonable time after a document is 
deposited with an attorney, the attorney shall hold the 
document in a safe, vault, safe deposit box, or other secure 
place where it will be reasonably protected against loss or 
destruction. 

He is concerned that without this language, an attorney might be 

liable for not immediately placing the document in a secure place. The 

staff recommends against this suggestion. If the attorney intends to 

put the document in a safe deposit box, the attorney should not be 

required to do so immediately if the document is held in some other 

secure place. But the attorney should reasonably protect the document 

against loss or destruction from the moment the attorney receives it. 

The staff prefers the suggestion of Peter Hubs (Exhibit 1) that 

the Comment should say that: 

The duty to hold the document in a safe, vault, safe deposit 
box, or other secure place is a reasonable one, and allows 
reasonable periods for the document to be out of safekeeping 
for the purpose of examination or delivery in appropriate 
circumstances. 
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The staff would add to this that "at all times the document should 

be reasonably protected against loss or destruction, although what is 

reasonable may vary wi th the circumstances." 

Mr. Muhs (Exhibit 1) says a lesser standard of safekeeping should 

apply to an old estate planning document that is superseded by a later 

one. His firm keeps superseded documents because they may become 

vitally important if the later document is invalidated for undue 

influence or lack of capacity. His firm keeps superseded documents in 

"storage similar to that for our closed files, rather than in a bank 

vault or a safe." He suggests an "exception be made in the new law for 

documents on hand at the effective date of the law which at the time of 

removal from vault storage appear to have been superseded to the 

attorney who is safekeeping them." The staff is uneasy about this. 

First, if such an exception is to be made, it should be based on an 

objective standard, not on the opinion of the attorney-depositary who 

has a conflict of interest on that question. Second, if the old 

document may be revived by failure of the later document, the old 

document is not really "superseded." As such, it should be kept in a 

safe, vault, safe deposit box, or other secure place where it will be 

reasonably protected against loss or destruction as required by Section 

710. It seems to be a dubious practice to keep a potentially vital 

estate planning document stored with non-vital closed files. 

Mr. Muhs also asks for a lesser standard of safekeeping where the 

will has been deposited with the attorney by the executor named in the 

will and the testator has died. But when the testator dies, the 

custodian of the will must deliver it to the county clerk. Prob. Code 

§ 8200. The executor is entitled to a copy and the attorney may also 

keep a copy, but the original should no longer be in possession of the 

attorney. 

§ 711. Attorney's standard of care 

Section 711 provides: 

711. (a) Subject to subdivision (b), an attorney shall 
use ordinary care for preservation of a document deposited 
with the attorney, whether or not consideration is given. 

(b) An attorney is not liable for loss or destruction of 
a document deposited with the attorney if the depositor is 
notified of the loss or destruction and has a reasonable 
opportunity to replace the document. 
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The Comment notes that this raises the standard of care of a gratuitous 

depositary from slight care (existing law) to ordinary care. 

Team 4 (Exhibit 4) wants to delete the introductory clause of 

suMi vision (a) (" [s 1 ubj ect to subdivision (b)") . The introductory 

clause of subdivision (a) is important because subdivision (b) is an 

exception to the ordinary care requirement in subdivision (a). The 

introductory clause makes this clear. 

Alvin Buchignani (Exhibit 19) says the ordinary care standard 

should apply prospectively only, and should not apply to documents held 

by attorneys when the law goes into effect. He thinks it is unfair to 

attorneys who agreed to accept the deposit under the slight care 

standard. The staff is willing to delay application of the ordinary 

care standard for six months. This would be July 1, 1992, if the 

proposed law is enacted at the 1991 session. This would give attorneys 

who cannot live with the ordinary care standard time to use the 

termination provisions of the new law to terminate the deposit. This 

may be accomplished by revising subdivision (a) ss follows: 

711. (a) Subject to subdivision (b), on and after July 
1, 1992. an attorney shall use ordinary care for preservation 
of a document deposited with the attorney, whether or not 
consideration is given. 

Team 4 would revise subdivision (b) to say that, if the attorney 

gives thirty days' notice to the depositor at the depositor's last 

known address that a deposited document has been lost or destroyed, the 

attorney is not thereafter liable for the loss or destruction. Paul 

Hoffman (Exhibit 16) supports this view, saying, "what is the attorney 

to do if he makes reasonable efforts to contact the client and is 

unable to locate the client?" Subdivision (b) is an exception to the 

attorney's duty of ordinary care. The staff is opposed to permitting 

the attorney to escape liability for a lost or destroyed document by 

giving constructive, not actual, notice to the client. The attorney 

should be excused from using ordinary care only if the depositor has 

actual knowledge of the loss or destruction of the document and an 

actual opportunity to replace it. 

The LA Bar (Exhibit 27) is concerned that if a deposited document 

is lost or destroyed because of lack of ordinary care, the attorney may 

be liable not only to the depositor, but also to beneficiaries under 

the missing document. This appears to be a correct statement of the 
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law. See Heyer v. Flaig, 70 Cal. 2d 223, 449 P.2d 161, 74 Cal. Rptr. 

225 (1969). This risk is minimized because a lost or destroyed will 

may still be proved and admitted to probate. Prob. Code § 8223. If no 

copy of the will survives and its contents cannot be proved, there is 

no reason why the attorney-depositary who failed to use ordinary care 

should be insulated from liability for the loss or destruction. But, 

as a practical matter, it may be impossible for potential beneficiaries 

to prove they would have taken under the missing will and to establish 

the amount of their damages. 

Section 711 does not require the attorney to give notice to the 

depositor if the deposited document is lost or destroyed despite the 

attorney's use of ordinary care. Paul Hoffman (Exhibit 16) would 

require the attorney to give notice to the client in such a case. The 

staff thinks this is a good suggestion, and would insert the following 

as the first sentence of subdivision (b): 

If a document deposited with the attorney is lost or 
destroyed, the attorney shall mail notice of the loss or 
destruction to the depositor's last known address. 

Arnold Williams (Exhibit 3) does not like Section 711. He thinks 

the requirement in Section 710 that "the attorney shall hold the 

document in a safe, vault, safe deposit box, or other secure place 

where it will be reasonably protected against loss or destruction" is 

sufficient. He thinks Sections 710 and 711 might be applied 

inconsistently with each other. We could perhaps make their 

interrelationship clearer by combining the two sections into one as 

follows: 

711. (a) Subject to SlliIEI!¥!s!SIl subdivisions (b) and 
{£l, an attorney shall use ordinary care for preservation of 
a document deposited with the attorney, whether or not 
consideration is given. 

(b) If a document is deposited with an attorney. the 
attorney shall hold the document in a safe. vault. safe 
deposit box. or other secure place where it will be 
reasonably protected against loss or destruction. 

t13~ {£l An attorney is not liable for loss or 
destruction of a document deposited with the attorney if the 
depositor is notified of the loss or destruction and has a 
reasonable opportunity to replace the document. 

Frank Swirles (Exhibit 8) asks what is meant by "ordinary care." 

This term is intended to give broad guidelines to the courts in 

deciding whether protective measures taken by the attorney-depositary 
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have been adequate. Like the concept of "negligence," it is impossible 

to spell out in detail what constitutes ordinary care. 

§ 712. No duty to verify contents of document 

Russell Allen (Exhibit 15) would make clear that an attorney who 

accepts a document for safekeeping does not thereby undertake to 

provide continuing legal services. The staff has no objection if it is 

clear we are talking about the duty of a depositary, not the duty of 

the drafter of the document. We could revise Section 712 as follows: 

712. The acceptance by an attorney of a document for 
deposit imposes no duty on the attorney to !R~~!~e do either 
of the following: 

(a) To inquire into the content, validi ty, invalidity, 
or completeness of the document, or the correctness of any 
information in the document. 

(b) To provide continuing legal services to the 
depositor, to any signatory, or to any beneficiary under the 
document. This subdivision does not affect the duty, if any, 
of the drafter of the document to provide continuing legal 
services to any person. 

The second sentence of subdivision (b) is necessary because the 

law is unclear whether lawyers must notify clients for whom they once 

drafted a will that the will might be defective because of changes in 

tax law. California Will Drafting Practice § 1.9, at 7-8 (Cal. Cont. 

Ed. Bar 1982). 

§§ 721-724. Termination by attorney 

Chapter 3 in the TR relates to termination of a deposit. Section 

721 says an attorney may terminate a deposit only as provided in 

Chapter 3. Section 722 permits the attorney to terminate a deposit by 

personal delivery of the document to the depositor or by the method 

they agree on. Section 723 permits the attorney to transfer the 

document to another depositary if the attorney cannot terminate the 

deposit under Section 721 by personal delivery or by an agreed method. 

Section 724 provides for termination after the death of the depositor. 

Team 4 would delete Section 721, and would rewrite Section 722 to 

provide that an attorney may only terminate a deposit as provided in 

Section 722. This will not work under the scheme 0 f the chapter, 

because an attorney may terminate a deposit under any one of the three 

sections -- Section 722 (personal delivery or as agreed), 723 (transfer 

to another depositary), or 724 (after depositor's death). 
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§ 722. Termination by attorney by delivery or as agreed 

The following revision is suggested by three commentators -- Peter 

Muhs (Exhibit 1), David Knapp (Exhibit 18), and Kim Schoknecht (Exhibit 

23) -- and is recommended by staff: 

722. An attorney may terminate 
of the following methods: 

(a) By personal delivery of 
depositor. 

a deposit by e!~Be~ any 

the document to the 

(b) ~B~y __ llim~a~il~i~ng~~tdh~e~~d~o~c~umw£en~t~_t~oL-~t~hMe~~d~e~p~o~s~i~t~o~r~~b2Y 
registered or certified mail with return receipt requested. 

i&l By the method agreed on by the depositor and 
attorney. 

Luther Avery (Exhibit 11) would permit an attorney to terminate a 

deposit by personal delivery of the document to the depositor "or to a 

responsible family member of the depositor the attorney reasonably 

believes will carry out the safekeeping objectives of the depositor." 

The staff would not make this change because it may be an invitation to 

mischief: A family member of the depositor may be a potential 

intestate taker, and thus have an incentive to conceal or dispose of 

the document. 

§ 723. Termination by attorney transferring document to another 
attorney or trust company 

Section 723 permits the attorney to transfer a document to another 

attorney or to a trust company. Team 4 (Exhibit 4) asks whether this 

should be broadened to permit the attorney to transfer a document to a 

deposi tary other than an attorney or trust company. The staff is not 

sure. What other kinds of depositaries are there? 

Jerome Sapiro (Exhibit 22) says there is "a great need for a 

public depositary • • • where the client is unlocatable." David Knapp 

(Exhibit 18) would add as a possible depositary the clerk of the county 

of the depositor's last known residence, the California Secretary of 

State, and the State Bar. Paul Hoffman (Exhibit 16) would use the 

clerk of the county where the attorney-depositary is located as 

depositary of last resort if the attorney dies or becomes incompetent 

and his or her personal representative or conservator can find neither 

the depositor nor another depositary. An earlier draft (Memo 89-51) 

proposed using the Secretary of State as depositary of last resort, but 

the Commission rejected that because of its fiscal implications. 

Because of the fiscal implications, the staff thinks it will still be 

unacceptable to propose a public depositary for the document itself 
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such as the Secretary of State, State Bar, or, while the depositor is 

living, the county clerk. 

Luther Avery (Exhibi t 11) takes the opposite view: He says an 

attorney should not be permitted to transfer an estate planning 

document to a trust company unless authorized in writing by the 

depositor. He says a trust company is not subject to the same rules of 

professional conduct as an attorney, has "no ethical restraints," and 

"cannot be relied upon to keep the documents safely." He ci tes Bank of 

America's sale of its trust department to another bank as an example. 

The staff is not convinced that trust companies are generally less 

ethical than attorneys. Moreover, trust companies are subject to 

government regulation. The staff does not see this as a problem. 

Three commentators -- Rawlins Coffman (Exhibit 9), Paul Hoffman 

(Exhibit 16), and the LA Bar (Exhibit 27) -- are concerned about the 

perpetual nature of the attorney's duty to hold a deposited document. 

Mr. Hoffman and the LA Bar ask what happens if the attorney cannot find 

another attorney or trust company willing to accept the document. An 

early draft of this proposal (Memo 89-51) permitted transfer of old 

documents to the California Secretary of State who was authorized to 

destroy a document if all depositaries had held it for more than 50 

years without any communication from the depositor, or if the depositor 

would be more than 150 years old. Later drafts (Memos 89-72 & 89-88) 

did not provide for destruction. We could restore a provision 

authorizing destruction of estate planning documents that are at least 

100 years old. This could be done by adding new Section 726 to the 

draft: 

§ 726. Destruction of documents at least 100 years old 
726. If a document has a date that shows it was made 

more than 100 years previous, an attorney no longer has the 
duties specified in Sections 710 and 711, and the attorney 
may destroy the document. 

Paul Hoffman (Exhibit 16) is concerned about the requirement that 

the attorney must mail notice to reclaim the document to the last known 

address of the depositor before transferring the document to another 

depositary. He asks what happens if the attorney has no address for 

the client. When his former law firm was dissolved, "the firm was 

holding wills prepared almost 40 years earlier, and no one in the firm 

had any idea of the identity of the client, nor how to reach the 
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client, nor even who had drafted the document." He says in such a case 

publication of notice should be permitted. The staff thinks it would 

be more likely to give actual notice to someone with an interest in the 

mat ter to mail notice to a person named in the document. That person 

may know the whereabouts of the depositor and be able to forward the 

notice to the depositor: 

723. (a) An attorney may terminate a deposit by 
transferring the document to another attorney or to a trust 
company if ~e~a all of the following requirements are 
satisfied: 

(1) The attorney does not have actual notice that the 
depositor has died. 

(2) The attorney has mailed notice to reclaim the 
document to the last known address of the depositor, aa4~fte 

4epeshe~--h&s---€-&!-l-eEl--~.Qo--se--w-i-tlrin---9G--4&y& or. if the 
attorney does not have any address for the depositor. the 
attorney has mailed notice to reclaim the document to any 
person named in the document. whether as beneficiary. 
executor, trustee, or otherwise. 

(3) The depositor has failed to reclaim the document 
within 90 days after the mailing. 

Team 4 says the notice of transfer (to be given to the county 

clerk in the attached draft) should include the date. The staff 

agrees, and would further revise the first sentence of subdivision (b) 

of Section 723 as follows: 

(b) The attorney shall file notice of the transfer with 
the clerk of every county in which the attorney maintains an 
office. The notice of transfer shall contain the name of the 
depositor or depositors, the date of the transfer. a 
description of each document transferred, the name and 
address of the transferring attorney, and the name and 
address of the attorney or trust company to which each 
document is transferred. 

Team 4 also suggests there be a separate notice for each 

depositor. It is not apparent to the staff why this is desirable. It 

simply seems to increase paperwork. Also, the attached draft provides 

for a $14 filing fee. If a separate notice must be filed for each 

depositor with a filing fee for each, that will impose a very heavy 

cost burden on the transferring attorney. 

The staff chose $14 for the filing fee arbitrarily, drawing it 

from the filing fee in a civil action for a notice of motion or other 

paper requiring a hearing subsequent to the filing of the first paper. 

Gov't Code § 26830. If we keep the provision for filing wi th the 

county clerk (see next paragraph), we should ask the County Clerks 
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Association to suggest an appropriate amount for a fee. Instead of a 

flat fee, we could recommend a provision like that found in Government 

Code Section 68090, authorizing the county board of supervisors to fix 

certain filing fees, or like that found in Section 9407 of the 

Commercial Code, authorizing the county recorder to set the fee for a 

name search "in an amount that covers actual cost.s, but that, in no 

event exceeds fifteen dol1ars ($15)." 

Russel1 Al1en (Exhibit IS) says the notice of transfer should go 

to the California Secretary of State, since the 

already responsible for registering wills 

Secretary of State is 

under the Uniform 

International Wills Act. Prob. Code § 6389. The Secretary of State 

also receives filings under the Commercial Code and filings related to 

California corporations. Although this idea may have merit, the staff 

continues to think the State Bar is the best agency to receive a notice 

of transfer of estate planning documents, because an attorney who 

intends to go out of practice is already required to file a notice of 

cessation of law practice with the State Bar. Bus. & Prof. Code 

§§ 6180, 6180.1. If the Secretary of State becomes the agency where a 

notice of transfer of estate planning documents must be filed, then an 

attorney going out of practice will have to make two filings one 

with the State Bar as required by the Business and Professions Code and 

another with the Secretary of State. It seems undesirable to create a 

double filing system when one should SUffice. The staff recommends we 

defer a decision on this question until Lloyd Homer completes his 

discussions with the State Bar. (See page 1 above.) 

Jerome Sapiro (Exhibit 22) wants a public depositary for the 

documents themselves. (He objected to filing a notice with the State 

Bar because of the possible impact on State Bar dues.) 

thinks a public depositary is not feasible. The cost 

The staff 

of holding 

documents would be significantly greater than the cost of receiving and 

processing notices. 

Luther Avery (Exhibit 11) says filing a notice of transfer of 

documents "is a useless act that will create management problems and 

expense with no advantage to the client." (His comment was 

directed to filing with the State Bar.) The advantage to the client 

(depositor) is that if the client cannot find the attorney with whom 

the client originally deposited the document, the client can determine 
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the identity of the new depositor from the appropriate county clerk. 

Instead, Mr. Avery would require notice by mail or by publication 

to interested persons, including the depositor. But Section 723 may 

only be used if the attorney-depositor has mailed notice to reclaim the 

document to the depositor and the depositor has failed to do so. Under 

Mr. Avery's scheme, it is unlikely the deposi tor would receive actual 

notice. Therefore the depositor or the estate beneficiaries might be 

unable to find the document if the transferring attorney has died or 

cannot be found. So this does not seem like a practical solution. The 

staff thinks some kind of central public registry is needed, whether it 

be the various county clerks, State Bar, California Secretary of State, 

or some other agency, that an interested person may consult to 

determine the whereabouts of the transferred document. Michael Miller 

(author of Exhibit 21) has written previously to support this concept. 

Mr. Avery says depositors often deposit estate planning documents 

with explicit instructions on what to do with them in various 

situations. The TR recognizes this by providing that the attorney

depositary may terminate a deposit by "the method agreed on by the 

depositor and attorney." Section 722. 

If an attorney has given notice of a transfer to the county clerk, 

after the depositor's death is established, the notice is a "public 

record." John Hoag of Ticor Title Insurance (Exhibit 6) would either 

define "public record" in this context or delete it. The staff 

believes it is important to keep this provision. After the depositor's 

death, any interested person should be able to find out from the county 

clerk where the documents have been transferred. The staff would make 

the meaning of "public record" clear as follows: 

(e) On request by the depositor and without charging any 
fee, the county clerk shall furnish to the depositor the 
information relating to that depositor in the notice of 
transfer. If the county clerk is furnished with a certified 
copy of the depositor's death certificate or other 
satisfactory proof of the depositor's death, the notice of 
transfer shall be a public record subject to the California 
Public Records Act, Chapter 3.5 (commencing with Section 
6250) of Division 7 of Title 1 of the Government Code. 

The LA Bar (Exhibit 27) is concerned that, if notice to a public 

agency is required, attorneys will have an implied duty to inquire of 

the agency whether a notice of transfer has been received by the agency 

before the attorney takes "any action that could be affected by an 
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original will, trust, nomination of conservator or power of attorney, 

thus creating a trap for the unwary." We could negate such a duty by 

adding a subdivision (h) to Section 723 as follows: 

(h) Nothing in this section imposes a duty on an 
attorney to inquire of the county clerk whether notice of 
transfer of an estate planning document has been received by 
the county clerk. 

Demetrios Dimi triou (Exhibit 13) says subdivision (g) (formerly 

subdivision (e» should not apply to s trust company, but should be 

limited to attorneys: 

(g) Transfer of a document under this section by an 
attorney is not a waiver or breach of any privilege or 
confidentiality associated with the document, and is not a 
violation of the rules of professional conduct. If the 
document is privileged under Article 3 (commencing with 
Section 950) of Chapter 4 of Division 8 of the Evidence Code, 
the document remains privileged after the transfer. 

The staff has no objection to adding this language, although it 

would not have any substantive effect because only an attorney can 

transfer a document under Section 723 (see subdivision (a», and 

Sections 950 to 962 of the Evidence Code concern the lawyer-client 

privilege, so "privilege" in subdivision (g) can only mean the lawyer

client privilege. 

§ 724. Termination by attorney after death of depositor 

Section 724 permits the attorney to terminate a deposit after 

death of the depositor by delivering the document to the depositor's 

personal representative. Team 4 (Exhibit 4) asks what happens if the 

depositor dies domiciled in some other state. Section 724 is not 

limited to depositors who die in California. If the depositor dies in 

some other state, the attorney may terminate the deposit by delivering 

the document to the depositor's personal representative in the state 

where the depositor's estate is being administered. The staff will 

make this clear by adding a statement to the Comment that "personal 

representative" includes a personal representative appointed in another 

state. See Section 58. 

Team 4 asks what happens if the attorney disappears. If the 

attorney disappears and fails to pay State Bar dues, the attorney will 

be suspended. Bus. & Prof. Code § 6143. The superior court may take 

control of the attorney's practice and appoint another attorney to 

deliver the client's papers and property. ld. §§ 6180, 6180.2, 
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6180.5. The provisions of the Business and Professions Code appear 

adequate to deal with this problem. 

Rawlins Coffman (Exhibit 9) would revise subdivision (a) (formerly 

subdivision (c) as follows: 

(a) If the document is a will and the attorney has 
actual notice of the death of the depositor but does not have 
actual notice that a personal representative has been 
appointed for the depositor, or if the will is dated at least 
50 years past, an attorney may terminate a deposit only as 
provided in Section 8200. 

Perhaps there should be a time specified after which an attorney 

would no longer be required to hold a deposited document (see 

discussion and draft provision under Section 723), but subdivision (a) 

of Section 724 is not the place for it. Subdivision (a) refers to 

Section 8200, which requires the document to be delivered to the clerk 

of the superior court of the county in which the estate of the decedent 

may be administered. But if the attorney does not know whether the 

decedent has died, the attorney will not know where to send the 

document under Section 8200. Moreover, if the depositor is living, it 

does not seem to be good policy to substitute the clerk of the court as 

depositary for the attorney. If the attorney does not have actual 

notice of the depositor's death, the attorney should either transfer 

the document to another attorney or trust company using Section 723, 

or, if the Commission wants to include draft Section 726 above, destroy 

the document when it is more than some specified age such as 100 years 

old. 

Frank Swirles (Exhibit 8) asks how an attorney-depositor will know 

of the death of the depositor. The attorney-depositor may not know. 

In that case, the attorney-depositor will have to terminate the deposit 

by using Section 723 (transfer to another attorney or trust company). 

§ 725. Deceased or incompetent attorney 

Team 4 (Exhibit 4) suggested several improvements to Section 725. 

The staff would revise the section as follows: 

725. hl If the attorney is deceased or llas liIeeallle 
iReeBll'e~eR~ lacks legal capacity, the following persons may 
terminate the deposit as provided in Section 722, 723, or 724 
T--and--~--g.i¥<>--t-he--Re~iee~H-ed--.JiIy-~Mi-v-i-&i-ea--(~-ei 
See~ieR-;ti!~: 

ta~ ill The attorney's law 
a~~eERey--4e--;r--law--~~ 
attorney's law corporation. 
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(2) A lawyer or nonlawyer employee of the attorney's 
firm. partnership. or corporation. 

(b) If a person authorized under subdivision (al 
terminates a deposit as provided in Section 723. the person 
shall give the notice required by subdivision (bl of Section 
~ 

fa} i£l If the attorney is !Re9mpe~eR~ lacks legal 
capacity and there is no person to act under subdivision (a) 
or (b), the a~~9f'Rey~a conservator of the attorney's estate 
or an attorney in fact acting under a durable power of 
attorney. A conservator of the attorney's estste may act 
without court approval. 

fe} ill If the attorney is deceased and there is no 
person to act under subdivision (a) or (b), the attorney's 
personal representative, or, if none, the peps9R-~4~~~~~ 
e&±±ee-t---l;he--&~~iI--lI"l'&pe-p.t-y- successor of the deceased 
attorney as defined in Section 13006. 

Team 4 was concerned that "the person entitled to collect the 

decedent's property" in subdivision (d) might be construed to include a 

creditor. The staff recommends substituting "successor of the deceased 

attorney as defined in Section 13006" for "person entitled to collect 

the decedent's property" in subdivision (d), and recommends adding the 

following to the Comment: 

Under subdivision (d), the successor of a deceased attorney 
as defined in Section 13006 does not include a creditor of 
the deceased attorney. 

Team 4 suggested that "any person who has access to the documents" 

should be added to the list of those who may act for the attorney, but 

that seems too broad. The bailee (attorney) is the one who has the 

duty of safekeeping, and should be relieved of that duty only by his or 

her own act, or by the act of his or her agent. In the above revisions 

to Section 725, the staff has limited that authority to an employee of 

the firm, partnership, or corporation. 

Demetrios Dimitriou (Exhibit 13) says Section 725 overlooks the 

fact that "the bailee is the law firm and not the individual attorney 

who accepts the bailment since he or she is acting on behalf of the 

firm." But the staff has tentatively concluded that the bailee should 

be the individual attorney, because of the difficulty of drafting to 

cover the situation where the law firm undergoes a merger or division. 

See discussion under Section 701. 

Linda Silveria (Exhibit 20) wants to "allow the personal 

representative of a deceased attorney to terminate a deposit." This is 

already authorized by Section 725. 
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§ 2586. Production of conservatee's will and other relevant estate 
plan documents 

Section 2586 relates to substituted judgment under the 

conservatorship law. The section permits the court to order that the 

custodian of the conservatee's will or other estate planning document 

produce the document for examination by the court. The TR adds a new 

provision to this section to permit the court for good cause to order 

that a document thus produced shall be delivered to some other 

custodian for safekeeping. 

Team 4 is concerned that the statute does not define "good 

cause." The staff believes the court should have the same broad 

discretion as under the substituted judgment provisions generally. The 

staff thinks it is not desirable to spell out in the statute what 

constitutes good cause. The staff could put the following in the 

Comment: 

Under subdivision (d), "good cause" for ordering a transfer 
to some other custodian might include, for example, the case 
where the previous custodian has not used ordinary care for 
preservation of the document. See Section 711. 

Team 4 wants the court to order that an estate planning document 

be transferred to some other custodian only in exceptional cases. We 

could substitute for the "good cause" language the following: "Upon a 

clear and convincing showing that the order would be for the advantage, 

benefit, and best interests of the conservatee or the estate, " 
The staff does not recommend this language. The staff prefers to keep 

the "good cause" language with broad discretion in the court. 

Respectfully submitted, 

Robert J. Murphy III 
Staff Counsel 
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Memo 90-135 

A PAlt~ERSHIP INCLt:DING 
PROfESSIONAL COIlPOR .... TIONS 

TELECOmR (415) 4J)-55)0 

"TELEX :162877 scoOP 

EXHIBI':' 1 

LAW OmCES OF 

COOPER, WHITE fsc COOPER 
101 CALIfORNIA STREET SIXTEENTH FlOOR 

SAN FRANCISCO CALIFORNIA 94111 

(415) 433-1900 

March 20, 1990 

California state Law Revision commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, CA 94303-4739 

uuw"'.~ 
~~'ldy L-6Gd 

MAR 211990 
R E eEl ~oJrA cosrA OffICE 

t 333 N CAUfORNIA BL\'U 

WAlNUT CREEK 

CALlFOIlNIA 94Sg6 
(415) 935-<>700 

Re: Tentative Recommendation Relating to Deposit of 
Estate Planning Documents with Attorney 

Gentlemen: 

I have reviewed your tentative recommendation on Deposit of 
Estate Planning Documents with Attorney. 

One problem the tentative recommendation does not address is 
that of existing documents held at the effective date which are now 
or become superceded. Where we have retained the original of an 
estate planning document and have superceded it (either by a new 
will or a completely restated trust agreement), we customarily 
retain the previous original document. This is done primarily for 
the purpose of showing a pattern of documents and to have a back-up 
document in the event of challenge to the subsequent document based 
upon undue influence or lack of testamentary capacity. Except in 
situations where such a challenge appears reasonably likely, we 
believe that a superceded document may be appropriately maintained 
in a form of document storage similar to that for our closed files, 
rather than in a bank vault or a safe. We believe it would be 
burdensome to have to contact clients in this regard, although it 
would not be unduly burdensome in the situation of new documents 
('·,~pr~ "'P il!:p therebv establ ishina a new Drocedure). J..ccordingly, 
:i: would suggest that some exception be -made in the new law for 
documents on hand at the effective date of the law which at the 
time of removal from vault storage appear to have been superceded 
to the attorney who is safekeeping them. 

A similar problem arises with respect to wills of deceased 
persons which we have historically maintained on behalf of the 
named executor, in the situation where the will did not need to be 
orobated either because the estate was not of sufficient size as 
to probate assets or the will was a prior will to a will which in 
fact was probated. Under former Probate Code §320, the will could 
be maintained on behalf of the named executor rather than deposited 
with the county clerk. (This is still our preferred procedure in 
an amicable situation where all parties are friendly and in contact 
with one another.) Again, it would seem appropriate to be able to 
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california state Law Revision Commission 
March 20, 1990 
Page 2 

deliver those documents to some less onerous form of storage and 
consistent with the former duty for slight care for a gratuitous 
depositary with respect to these documents relating to testators 
now long dead. 

With respect to proposed Section 722, it would seem 
appropriate to allow delivery to an agent for the depositor or by 
some form of (certified or registered) mail with restricted 
delivery. It seems unnecessary, in a friendly situation, to have 
to speak to both clients (husband and wife) when one has requested 
the return. Again, perhaps the duty could be more onerous in the 
future, when we have the opportunity to obtain an agreed on method 
at the time of deposit of the document. 

with respect to proposed Section 723, or perhaps in 
section 701, a law firm should be allowed to transfer documents to 
a principal successor law firm (as determined by the former law 
firm) without waiting 90 days (but perhaps with mailed notice) in 
the event of a merger or division. This could be conditioned on 
a continuation of practice with the successor firm by attorneys who 
are part of the former firm. 

Finally, I suggest that, perhaps in the comments to proposed 
section 710, it be stated that the duty to maintain the document 
in a safe, vault, safe deposit box, or other singular place is a 
reasonable one, allowing reasonable periods for such documents to 
be out of safekeeping for the purpose of examination or delivery 
in appropriate circumstances. 

The balance of the tentative recommendation seems to me to be 
an appropriate and useful clarification and codification of 
reasonable standards for dealing with deposited estate planning 
documents with an attorney, and for the transfer of documents. 

Thank you for the opportunity to comment on this tentative 
recommendation. 

Re~ctful~y sub~itted, 
;'/.1 ;1. ,! 

J~.t;i~ 
PLM:mv 

.<,-
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COUNTY OF LOS ANGELES 

::E WITT \N, CLINTON COUNTY COUNSEL 

OFFICE OF THE COUNTY COUNSEL 
648 HALL OF ADMINISTRATION 

500 WEST TEMPLE STREET 

LOS ANGELES. CALIFORNIA 90012 

March 13, 1990 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303 

Re: Tentative Recommendations 

Dear Sir/Madam: 

a UIr IIw. ftIIIII'If 

MAR 15 1990 
REel/v" 

TELEPHONE 

(213) 974-1940 
TELECOPIER 

(213) 687-8822 

I support the tentative recommendations with respect to 
Deposit of Estate Planning Documents with Attorney and Right of 
Surviving Spouse to Dispose of Community Property. 

PHJ:cb 

-.3-

Very truly yours, 

•. '1t~i-'t .. Pa r1C1ae 1ns 
Attorney at Law 
Probate Division 



C~ lAW REV. COII'I 
EXHIBIT J Memo 90-135 Study I.-60B 

MAR 151990 
DOWLING. MAGARIAN. PHILLIPS & AARON 

INt:ORPOFilATEC IICIIVU 
MICI-<AEL O. OOWLING 

.... AMES M. 1='1-11\..\..11"'5 

aRUCE; S. F'RASER 

ATTORNEYS ANC COUNSEL.ORS AT LAW TELEPI-ION E 

15051 NOFnl-! F'RESNO STREET, SUITE 200 :2 O~H 0432-45 C C 

FRESNO. CALIFORNIA 93710 I'",o,CSIMILE RIC ..... ARD M. AARON 

STEVEN E. PAGANETTt 

";';;:"<T F: HEYMAN 
1209) 432-4SS:=' 

_;) ... N C. GANA>-1L 

S-!EILA IVI. SMITI-< 

_ :::I""F'REY D. SIMONIAN 

::::AVIO O. F"LEWALLEN 

NIL...L...IAM..J, KEELER, .JR. 

":'OOLFO M. CORONA 

AI'lNOLO F'. WI LLlAM5 

_AY B. eELL. 

,":LLIAM L. SI-IIFOI..EY 

Ge::RAL.O M. TOMASSIAN 

~'CHARD E. I-tEATTER 

:::JONALO.J. MAGARIAN 

:::JANIEL K. W1-4ITe::I"'IURST 

.... ORRIS M. SI-IERR 

0"- COUN$I:L 

March 13, 1990 

The California Law Revision Commission 
4000 Middlefield Road, Suite E-2 
Palo Alto, CA 94303-4739 

OUR F"ILE "10. ____ _ 

Re: Tenative Recommendation Relating to Deposit of 
Estate Planning Documents with Attorney 

Gentlemen: 

With regard to the above-mentioned tena tive recom mendation, 
I would suggest that the attempts to define the standard of care in Section 711 
is sufficient to specify the attorney's duties with regard to documents left with 
the attorney. I believe that the interpretation of ordinary care in Section 710 
is unnecessary, and could, indeed, lead to divergent interpretations of the statute. 

With regard to the assumptions concerning the situation, I think 
it is contradictory to state that a bailee who under current law may have a lien 
for costs (Your No.5) would qualify as a gratuitous depository (Your No.2), since 
that would be untrue by definition. Such individuals must use more than slight 
care as the law stands. In general, I am not convinced of the need for a statutory 
standard of care in this area, although I applaud the procedures established for 
the transfer of documents. 

Very truly yours, 

DOWLING,..MAGARIAN, 
PHILLIPS & AARON 

~nL{/ 
Arnold F. Williams 

AFW:ped 



Memo 90-135 :JeHlBlT 4 .Stacy I.-60S 

STANTON AND BALLSUN 
A. u..w COaPOaArlQIIr 

.. vco CUTD, SlXftl noo. 
10lIII0 "'Ulmu IIOULBVAaD 

LO. AIIO&LU. CA.LI~ 000_':118 _ ... -
March 1, 1990 

J.... QuillinaD. Esq. 
Diemer. SChneider, Luee , Quillinan 
444 cutro Str .. t, #900 
Mountain View, california 94041 

BY FAX 

Re: Tentatiw RecOIIIIIlendat.1on Relatinq to Deposit of 
lit'" Pllnning pgsymant' With Attgrpey' 

Dear Jim: 

PLII.\aa ..... TO 
rtLBNO. 

899001L.765 

on February 2, 1990, Barley spitler, Lloyd Homer, Clark Byam, 
Robert Temmerman and I dillCUS.ed the Tentative Ree01lllll8ndation 
Relatinq to Deposit of E.tate Planning Document. with Attorneys. 
our cO'Dlllenta fallow: 

I. section 701. Mtornty. 

Team 4 suggests that section 701 be reworded to ensure that 
the primary reliance for the definition of "attorney" i. 
that set forth in the Busines. and Profe •• iona Cod.. Team 
4 further que.tions wuther the definition of lIattorney" as 
.et forth includes a sale proprietorship and a partnership. 
Both of th.se forms of doinq bus in... should be incorpo
rated within the definition of "attorney". 

II. section 703. Dtpositgr. 

Tea. 4 suqqe.ta that the proposed comments to Section 703 
be deletad inasmuch .s Civil Code section 1858(a) appear. 
to have nothinq whatsoever to do with the term "depositor" 
and merely confuse. the issue. 

In addition, Team 4 has the followinq questions: 

(a) Does the term "depositor" include an attorney
in-fact actinq under a durable power of attorney 
or a conservator. 
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Jam_ Quillinan, Esq. 
Karch 1, 1990 
page 2. 

(b) 

(c) 

What is the meaning and reason for the usa of the 
word "natural". 

Whether or not the LaW ReVision commission 
intentionally intended to exclude bankll and. Oth'r 
inetitutioM, particularly in view of Probata Code 
section 56 Which eSerines "person" 80 as to include 
"corporation.·. 

III. section 711. AUgrn'yt' stand.ard 9f car •• 

with resp.ct to Section 711, '1'ea. 4 sugq_~ the followings 

(1) Delete trom su)).ection Ca) the initial claus. Which 
provides I "au))jaet to aUbdivision (b)". 

(2) '1' ... 4 is concarned that the d.po.itor will not have 
bean qiven the current addres.. Therefore, the 
section should provide that notice lIIay be sent to the 
lut known aMr...... It is important that the 
standards set forth in this section be lIlade 11101" 
explicit 80 that the burden illlposed upon attorneys is 
r.asonable. Th'refore, Team 4 auqIJe.t. that the Code 
Seetion be reworded as follows' "If an attorney giv •• 
thirty (30) days' notice to the depositor at the 
depositor'. la.t known addr •••• than an attorney &ball 
not th.reafter be liable tor the loss or destruction of 
a docwunt deposited with the attorn.y." 

IV. Section 721. Atitprnov MAy Topinate Deposit Only Aa Prg
v1dM in Tbil Chapter. 

Section 722. Termination By Attorney By Delivery or As 
Aqra.eS. 

Team 4 suggests that Sections 721 and 722 be combined aa 
follow.: 

(al D.lete section 721; and 

(b) Rewrite S.ction 722 aa followa: "An attorney may ~ 
tarminate a daposit by 2nI of the following lII.thods: 
(i) by personal delivery of the document to the 



James Quillinan, Esq. 
March 1, 1990 
Paqe 3. 

d~osi tor; or (i1) by Alr£ method aqreec:l on by the 
depositor and attorney (nlY words underlined). 

Vt Section 723. Tltlin.tiQD by AttArn'! TroD'farring pogum.nt 
tg Mqthv N;tjgrnty gr TFult CQmpIny. 

An iss"e 18 whether the tara "dllpodtary" sbould be l1.m.it.ci 
to a "trust aoapany" as provided in Section 723 (a) or 
whether the term:l.nolOCJY should be broaden.ci. 

under section 723(b), Team 4 suqqast. that the notice of 
transfer inclUde the date. 

Finally, a separate notice should be required for each 
depositor. 

VI • Section 724. Terminatign by At1;grnty attlr PlAth of D'pq
sitor. 

Section 724 requires clarification in two respects: 

(1) If an individual di •• domiciled outside of California; 
and 

(2) The situation wbere the attorney has disappeared. 
Team 4 believes that the staff should address coth of 
the •• iSllue •• 

VII. Saction 725. Deceased or InQqmpet,nt Attorney. 

Throughout S.etion 725, the word "ineomp.tent" should be 
delet.ci, and the term "incapacitated" used. 

Line 3 of Section 725 sbould have the word. "may" deleted, 
and th. t.rm "shall" substituted in place of it. 

Section 725 should be revised to include: 

(1) "The attorney's law partner, if the attorney is a law 
corporation or sharehold.r of that corporation"; and 

(2) "Any associate or p.rson in charqa of the records of 
th. incapacitat.d attorney or any employee of the firm 
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James Quillinan, Esq. 
March 1, 1990 
page 4. 

VIII. 

or any person who has acee •• to the document. that are 
subject to the depository." 

The .8OOM line of sUbparagraph (b) should read, "the 
conservator of the attorney'. estate." 

uncler subaaation (c). '1'e .. " urv .. that great care})e taken 
with reepect to the olau.e, "the peraon entitled to collect 
the attorney's property." This clause COUld be construed as 
rerenin9 to a oreditor, and '1' ... " r.el. certain that this 
is not the result intended by the Law Revision commissicn. 

Probate Code seotion 2586, amended; prPduetion ot 
CQD.eryGnl. Will and other Relayant Enlt. Plan 
Ppgp.'Dt'. 

with reapect to the new proposed sua-eotion (d). Team 4 
strongly suqquts that the court a- qiven quidance as to 
What constitute. "cause". The Law ReVision Commis.ion 
should articulate specifio instanc.. and emphasize the fact 
that good caU.e will be the exception rather than the rule. 

Thank you for your consideration. 

Cordially, 

KATHRYN 7< ~CfJJ ttf iL /?j, 1?JaJi SU 11 
A Member of 
STANTON AND BALLSUN 
A Law corporation 

KAB/1I\Icr 

cc: Terry Ro.s, Esq. (By Fax) 
Irwin Goldrinq, Esq. (By Fax) 
Valerie Merritt, Esq. (By Fax) 
Team 4 (By Fax and redaral Express) 
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.... AW QF"F"ICE:S 01'" 

VAUGHAN, PAUL & L.YONS 
,4113 MILLS TOWER 

.2aO BUSH STRE:E:T 

SAN FR .... NCISCO 9041Q.4 

:4115) 392-14Z3 

March 1, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Gentlemen: 

Re: iL-6 0 8 
Deposit of Estate Planning 
Documents 

tl lAW RlV. COIUl'll 

MAR 021990 

ICC'"" 

I approve of this recommendation. It should 

fill a real need. 

Very truly yours, 

\' /., C/ 
lO""Rc, 'J-cr>'~ 
V' V 

John G. Lyons 

JGL:ea 

-,-



~ TICOR TITLE INSI' ""ANCE 

Memo 90-135 tXHIBIT 6 

CA LAW lEY. COIUI'II 

Study l-6ofEB 23 1990 
RltllVlD 

John C. Hoag 
ce Presloer'T ana 

~ ",rllor AssGc,a:;:e Title Counsel 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, ste. 0-2 
Palo Alto, CA 94303-4739 

February 21, 1990 

Re: Tentative Recommendation On Deposit of Estate 
Planning Documents With Attorney 

Dear Mr. DeMoully: 

The recommendation is thoughtful as well as well-crafted, 

I suggest one revision for the sake of clarity. On page 6, 
section 723,subsection (C): The words 'public record' 
should be 1 eft out; or, what those words mean should be 
made clear. The words 'public record' are words of art in 
real estate practice, and the title industry-generally 
taken to mean those public records which impart 
constructive notice to the public. 

Very truly yours, 

JCH:j 

cc: Larry M. Kaminsky 

-/0 -
Ticor Title Insurance Company of California 
-5300 WilSfllre Boulevara, SUite 836, Los Angeles. Callforn:a ~0048 1213) 852·6155 
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Edward M. Phelps 
Deborah Ballins Schwarz 
Ruth A. Phelps 

EXKrBIT 7 

Phelps, Schwarz & Phelps 
Attorneys At Law 

221 East Walnut Street, Suite 136 
Pasadena, California 91101 

January 31, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendation Relating To 
Deposit of Estate Planning Documents 
With Attorney 

Dear SirlMadame: 

CJ! ,AW "'.* • Study L-608 

FEB 161990 
II(IIVID 

(818) 795-8844 

Facsimile: (818) 795-9586 

I have read the tentative recommendation relating to deposit of estate 
planning documents with attorney. 

I approve of it. 

v~ truly yours, /J~ 
" IIi, , LA" ~~ y--:, 
YW\A Vl t. 
Ruth A. Phelps 
PHELPS, SCHWARZ & PHELPS 

RAP:sp 
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February 20, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendations on 

RICIIVID 

Right of Surviving Spouse to Dispose of Community 
Property 

and 
Deposit of Estate Planning Documents with Attorney 

Gentlemen: 

'{our tentative recommendations regarding the right of the surviv
ing spouse to dispose of community property appears to be sound. 

I have some questions regarding the recommendation for the depos
it of estate planning documents with an attorney, however. In 
section 710, how would you define "or other secure place",? In 
section 711 (a), what is "ordinary care"? In section 724, how is 
the attorney to know of the death of a former client? For exam
ple, I have a former client who now lives in Italy. He must be 
about 90 years old by this time, if he is still alive. Will I 
have to keep his documents forever'? 

/) 
/ ' 

. FraktuMi .. .......:si,w .. j,i 0E~'11"'er!sr-------, 

-/2. -
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POST O""'CIIE BOX 1 sa 

EXHIBIT 9 

RAWLINS COFFMAN 
ATTORNEY AT LAW 

"ED BLU"f', CAUP'ORNIA '''010 

February 13, 1990 

Study L-608 

T£LEPHONE 52.1-202' 

AREA CODE •• 6 

c.a lAW IIEY. COtUI'N 

FEB 151990 
R~CElvrD 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: TENTATIVE RECOMMENDATION #L-608 

Ladies and Gentlemen: 

#L-608: 
With respect to your TENTATIVE RECOMMENDATION 

I approve your recommendation entitled: 

DEPOSIT OF ESTATE PLANNING DOCUMENTS 
WITH ATTORNEY. 

However, I would amend proposed Section 724(c) 
to read as follows: 

(NOTE: 

RC::nb 

(c) If the document is a will and the 
attorney has actual notice of the death 
of the depositor, or if the will is dated 
at least 50 ~ears past, an attorney may 
terminate aeposit only as provided in 
Section 8200. 

I inherited many old wills in the late 40's 
in 1950 when my partner went on the bench. 
idea who the testators are; my presumption 
they are deceased.) 

ve, truly your~, 

-J ~ tr'd.w-
RAWLINS COFFY.AN 

-/3-

and again 
I have no 

is that 
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),1ichael J. Anderson 

February 7, 1990 

EXEI~IT 1::1 

Law Offices of 
Michael J. Anderson, Inc. 

77 Cadillac Drive, Suite 260 
Sacramento, Callfornia 95825 

(916) 921-6921 
FAX (916) 921-9697 

California Law Revision Commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, CA 94303-4739 

Stuc.y L-608 
CAUW~".~ 

FEB 13 1990 
'f("r" 

In respect to the Deposit of Estate Planning Documents with 
Attorney I have no changes to that recommendation. 

In respect to the Probate Code section, I think that the language 
may create a problem. Some title companies hold that "to sell" 
does not necessarily mean to convey. So I think that if we add 
"convey" after the word "sell" it would avoid that problem. 

In respect to Code section 13545, I would assume that it might 
possibly be construed as redundant, but in the sixth line where 
it says, "surviving spouse alone", possibly adding "and otherwise 
not denoted as the sole and separate property of the deceased 
spouse" . 

In all other respects I agree with the proposal. 

}t~~::j~~ 
M\CHAEL J.~ERSON 
lUA/fa 

-/~-
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Study L-608 

Q lAW ... 0lIlII'II 

FEB 06 1990 
R~CEIYID 

OUR FILE NUMBER 

9911.81-35 

Mr. John OeMoully 
Executive Director 
California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo ~to, California 94303-4739 

TENTATrvE RECOMMENDATION: DEPOSIT OF 
ESTATE PLANNING DOCQMENTS WITH ATTORNEY 

Dear Mr. DeMoully: 

The proposal that an attorney who is holding an estate 
planning document for safekeeping be authorized to 
transfer the documents to another attorney or a trust 
company when the depositor cannot be found, and to 
require the attorney to give notice of the transfer to 
the State Bar is interesting. However, in my opinion 
the proposal needs change. 

First, notice to the state Bar is a useless act that 
will create management problems and expense for the 
state Bar with no advantage to the client. Notice to 
the state Bar is, at best, a way of helping the 
safekeeping attorney who has accepted the bailment. 

Second, I am not sure the description of the bailment 
law is accurate. It is my experience that the 
depositor -will loa ... e the instrument -with instructions, 
e.g., if I die give these documents to my executor 
(family, etc.). The safekeeping attorney is not 
accepting the bailment for indefinite safekeeping. 
Rather, the safekeeping attorney is accepting a form of 
agency in which the safekeeping attorney is given the 
discretion to determine what happens to the documents 
if the depositor dies, becomes incapacitated or can't 
be found. 

In general, the mere fact that the agent has received 
property from his principal which he is to deliver to a 
third party will not make him liable to the third party 
if he fails to deliver it to him. There are three 
exceptions to this rule. First, the agent may agree 

-JS-



Mr. John DeMoully 
February 5, 1990 - page 2 

with the third party to turn the property over to him, 
and such an agreement will be enforced. Second, where 
the agreement between the agent and his principal is 
construed as being primarily for the benefit of the 
third party, the agent may be held liable by the third 
party if he refuses to turn the property over to him. 
Third, where the agent receives the property in trust 
for the third party, as a trustee, he will be liable 
for breach of his fiduciary duty if he refuses to turn 
the property over to the third party when he is 
entitled to do it. In either of the last two 
instances, the agent is no longer subject to the 
principal's control and is no longer truly an agent. 

It se ... to me your study is focused on the wrong law. 
Your study does not understand the purpose of the 
deposit of estate planning documents or the dynamics of 
the relationsbip. When the client deposits documents 
for safekeeping, the deposit is usually pursuant to a 
writing that directs the attorney to hold the documents 
for safekeeping pursuant to the instructions of the 
clients and in the absence of instructions (e.g., 
because of illness or death) to turn the documents over 
to a responsible person or act upon the documents in 
the way the attorney feels is consistent with the law 
and will best accomplish the intent of the depositor in 
leaving the documents with the attorney. Sometimes, 
for example, documents are deposited to assure secrecy, 
with the idea that the scbeme set forth in the 
documents will be disclosed upon the occurrence of an 
event if the client cannot be found (dead?). 

I have no problem with a law that provides that the 
attorney can turn the documents over to another 
attorney. I do have a problem with turning the 
documents over to a trust company. The delivery to 
another attorney who is subject to the same rules of 
professional conduct and who will be expected to 
execute an agreement to accomplish the same agency 
duties as the original attorney is a suitable 
protection for the client. However, instead of 
notifying the State Bar, I would require "reasonable 
notice" to interested persons, including the client, by 
certified mail or by publication. 

I believe the trust company is inappropriate both 
because it has no ethical restraints related to the 
documents and because trust companies cannot be relied 
upon to keep the documents safely. Witness, for 

-If.-



Mr. John DeMoully 
February 5, 1990 - paqe 3 

example, the host of clients who relied upon the 
"continuation forever" of Bank of America only to find 
later that all trust department activities are sold to 
another bank: or, witness the number of bank failures 
in the past few years and the continuinq possibility of 
failures by banks. 

If have no problem with the provisions of the proposed 
leqislation features (1), (2), (3), (4), (5), (6), (7), 
(8), (9) and (10) on paqes 1 and 2 of the study. I 
believe (7) should be expanded to include "attorney 
delivery to a responsible family member the attorney 
reasonably believes will carry out the safekeepinq 
objectives of the client." I believe (8) should not 
include a transfer by the attorney to a trust company 
unless the oriqinal deposit aqreement included that 
alternative. If the client has authorized in writinq 
deposit by the attorney of the documents with a 
specified trust company, the attorney will simply be 
carryinq out the aqency. In (8) also I believe notice 
to the state Bar is useless to the client or his 
family. The attorney should have a qreater obliqation 
to attempt to notify interested parties (e.q., family) 
and to notify them of documents of interest to them. 

Naturally, with my approach the proposed statutes would 
need to be rewritten. 

In fact, as I think about it, why not a rule of 
professional conduct that says a lawyer cannot accept a 
deposit of oriqinal estate planninq documents for 
safekeepinq without a written aqreement containinq 
instructions on what to do with the documents, 
includinq what to do if the client cannot be located? 
Then you don't need a new law. 

Yours sincerely, 

IJ,~ C 
Lut~Je:J 
LJA:cetj12.691 
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DEMETRIOS DIMITRIOU 
ATTORNEY AT LA.W 

ONE MA.RI<ET f'>LAZA 

SPE .... R STF~EET TOWER, "QT" F'LOQR 

SAN FR .... NCISCO. CALIFORNIA. 9410S 

'.415) 434·1000 

February 1, 1990 

california Law Revision commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Re: Deposit of Etate Planning 
Documents With Attorney 

Dear Commissioners: 

Stud;, L-608 

.... '.~~.~ 

FEB 021990 
RICII¥ED 

At the outset may I suggest that your proposal is an example 
of "legislative overkill". If a lawyer, or anyone else decides 
to be a bailee why should we add to existing laws which govern 
that relationship. Assuming there is a "burning need" however, 
I do have some concerns with your tentative recommendation. 

In section 723(e) you provide that the transfer does not 
wiave any privilege or confidentiality etc. Why is a trust 
company covered by any existing rules which may bind attorneys? 
If the privilege or claim is the client's and the law allows the 
client's attorney to claim the privilege, how can that rule 
apply to a non lawyer such as a trust company? 

In section 725 you seem to overlook the fact that the bailee 
is the law firm and not the individual attorney who accepts the 
bailment since he or she is acting on behalf of the firm. In 
those instances covered under subsections (b) and (c) my 
comments under section 723(e) are applicable. The consevator, 
attorney in fact or personal representative is not bound by the 
rQles governing attorneys. The process of discovering the 
existance of the documents and necessary mailing information may 
in itself be an action which would subject the attorney or the 
attorney's estate to liability for damages suffered by a bailor 
if the attorney's duty to maintain client confidences etc. are 
breached. 

I would suggest that procedures similar to those set forth 
in Prob. Code section 2586 would be an appropriate way to handle 
the issues raised above with respect to client confidences etc. 
I hope my observations are of some assistance. 

~your'. 

Demetrios Dimitriou 
DOl 

-Itt-
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"'IATT~EW J. DOOLEY 
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oJ. It.. ""ROINI 

~""VIO M. DOOLEY' 

..... "L.IAN PARDINI 

DOOLEY, ANDERSON, ..JOHNSON & PARDINI 

ATTORNEYS AT L.AW 

TRANSAMERICA Pyj:;!AMID, THIRTY-SECOND FLOOR 

600 MONTGOMERY STREET 

_311990 
!(CIIVED 

3E:RN",RO F' KE ....... E. ... i... ... ~ 

.... ILLIAM W W"'SI-I"uE.R 

H,II,L W ... S .... AU<:R 

:JON .... LO E. ANDERSON 

... AMES T. JOHNSON 

SAN FRANCISCO. CALIFORNIA 94111 TEL.EP""C~~e: 

1~1!l1 966-80CO 

.... LL.EN oJ. KENT 

- .... OMAS 0. HAR"N 

"1ICHAEL M. LIPSKIN January 29, 1990 
TELe:CCP>:;R 

:41!l1 788-0136 

'''~OFI[SSIONAL. CORPORAT'ON 

California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendations Relating to: 

Greetings: 

1. Commercial Real Property Leases 
(Reaedies for Breach of Assignment 
or Sublease covenant) 

2. Commercial Real Property Leases 
(Use Restrictions) 

3. Right of Surviving spouse To Dispose 
of community property 

4. Deposit of Estate Planning Documents 
With Attorney 

Please be advised that I approve of the tentative 
recommendations relating to the Right of Surviving 
Spouse To Dispose of Community Property, the Deposit of 
Estate Planning Documents with Attorney and Commercial 
Real Property Leases (Use Restrictions). 

However, I believe some more thought should be 
given to the tentative recommendation relating to 
commercial Real Property Leases (Remedies For Breach of 
Assignment or Sublease Covenant) . 

I do not believe that the tenant should have the 
right to terminate a lease if a landlord unreasonably 
withholds consent to a transfer in violation of the 
tenant's rights under the lease. Property owners often 
wish to have specific types of tenants in particular 
locations in a multi-tenant situation. Indeed, even in 
a single tenant situation, the landlord may wish to have 
a particular type of tenant. There are 
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DOOLEY, ANDERSON, JOHNSON & PARDINI 
ATTORNE'r'S AT LAW 

California Law Revision commission 
January 30, 1990 
Page 2 

also other considerations 
deciding what type of tenant 
leased premises. 

that a landlord utilizes in 
it wishes to have in its 

For these reasons, I believe the right to terminate 
the lease by the tenant should not be made a part of 
this proposed legislation. I realize in saying so that 
the hypothesis otated is that the landlord has 
unreasonably withheld consent to a transfer. However, 
in my opinion, whether or not the right to terminate the 
lease exists should be a matter that is subject to 
negotiation between the parties and not created by 
legislative fiat. 

Thank you for g~v~ng me the opportunity to review 
these very interesting tentative recommendations. 

AJK:eyr 

skent/ajk/pers/303 

Very truly yours, 

rM\\ '---1.. (' J 
\~" '" "--l"-J !...l" " 

Allen J. Kent 

-:1./-
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RUSSELL G. ALLEN 

610 NEWFIORT C~J\iTe:R DRIVE, SUITE 170C 

NEWPORT BEACH, CAL.IFORNIA 92660 4 64Z9 

FEB 011990 

January 29, 1990 p.~(II¥I. 

California Law Revision Commission 
4000 I1iddlefield Road, suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendations Relating 
(1) to Deposit of Estate Planning 
Documents With Attorney and (2) 
Uniform TOD Security Registration Act 

Dear Ladies and Gentlemen: 

I suggest you consider using the registration 
system already established by the Secretary of State for 
international wills -- or an adjunct to it -- rather than 
the state Bar to track the location of documents that may be 
transferred by an attorney to another attorney or trust 
company as contemplated in proposed Section 723. 

I suggest proposed section 710 be amended to read 
as follows: 

"Within a reasonable time after a document is 
deposited with an attorney, the attorney shall 
hold the document in a safe, vault, safe deposit 
box or other secure place where it will be 
reasonably protected against loss or destruction." 

Obviously, I am concerned that the proposed statute could be 
the basis for liability if a document is not "immediately" 
placed in a "secure place." 

I suggest proposed Section 712 be amended by 
revising the title to read "No Duty to Verify Contents of 
Documents or Provide continuing Legal Services" and to add 
the following second sentence to proposed Section 712: 
"Sinilarly, acceptance imposes no duty to provide continuing 
legal services to depositer, any signatory or any 
beneficiary of a document." Here, I seek to distinguish the 
continuing obligation to safeguard the document that is 



Page 2 - Califorlll.a Law Revision Commission 
January 29, 1990 

deposited from any obligation to provide ongoing advice or 
other services. 

I generally support enactment of each of these 
proposed recommendations. 

RGA/br 
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HOFFMAN 
SABBAN & 
BRUCKER 

a uw 1If. CIIM'II 

FEB 011990 
'!CIIYID 

- L:\VY'(ERS - , 

l0880 Wilshire 
Boulevard 
Suite 1200 
Los Angeles 

I California 90024 
1213j4iO-6()10 
FAX 1213j4i0-6i35 January 26, 1990 

California Law Revision Commission 
4000 Middlefield Rd. 
Suite 0-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendation Relating to Deposit 
of Estate Planning Documents With Attorney 
(Study L-608) 

Ladies and Gentlemen: 

I commend you for addressing the issue of a 
lawyer's obligations with respect to estate planning 
documents deposited with the lawyer. However, I urge you to 
make several changes in the proposal. 

Of greatest importance would be some reasonable 
time limit after which the lawyer's duties would cease. I 
was a member of a law firm that had been in existence for 
over 40 years. When the firm dissolved, it was discovered 
that the firm was holding Wills prepared almost 40 years 
earlier, and no one in the firm had any idea of the identity 
of the client, nor how to reach the client, nor even who had 
drafted the document. 

Your proposal requires that the lawyer hold the 
document in a safe, vault, safe deposit box, or other secured 
place where it will be reasonably protected against loss or 
destruction. Presumably, this duty continues indefinitely. 
The attorney's only option appears to be secure another 
lawyer or trust company who will agree to hold the document, 
and apparently this new holder must again hold the documents 
in a safe, vault, or similar safe place. But what if he 
cannot =ind someone to assume this duty? Such a transfer can 
only be accomplished if the original lawyer sends a notice to 
the client at the last known address of the client. t~hat if 
he has no record of an address? 

It seems to me that if a lawyer makes reasonable 
efforts to locate a client and fails to do so, then after 

- 2..1/--
A PROFESSIONAL CORPORATION 
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California Law Revision Commission 
January 29, 1990 
Page 2. 

some reasonable period of time (say, 25 years) the documents 
should be able to be removed from such storage. Otherwise 
lawyers may be forced to keep in safekeeping documents 
prepared 100 years earlier. There is no simple way of 
knowing whether a client has died if one cannot locate the 
client. It is entirely possible that a client may have moved 
to another state or country, so a check of death records will 
not necessarily locate the fact of the client's death. If 
the lawyer has no record of the client's address, then 
publication of notice should be permitted. 

I am also concerned about the provisions of 
proposed Section 7ll(b). That section provides that an 
attorney is not liable for loss or destruction of a document 
if a depositor is notified of the loss or destruction and has 
a reasonable opportunity to replace the document. Again, 
~lhat is the attorney to do if he makes reasonable efforts to 
contact the client and is unable to locate the client? 

The comment to Section 711 should also make it 
clear what obligation (if any) the lawyer has to notify a 
client if a document is destroyed. It appears to be that if 
a lawyer used ordinary care for the preservation of the 
document, but the document is nevertheless destroyed, the 
attorney has no obligation to notify the client. It would 
seem to me that the lawyer under these circumstances should 
be required to make reasonable efforts to contact the client 
to notify him of the destruction. Of course, in many cases, 
it will not be possible to notify the client since in a large 
scale disaster (for example, a fire destroys an entire 
office) the lawyer may lose all records including the 
identity of the persons who deposited the documents with him 
or her. 

Consideration could also be given to amending 
Section 725. Suppose a sole practitioner dies or is 
incompetent, and the personal representative or conservator 
is unable to locate the client, and no other law firm or 
trust company is willing to assume custody of certain very 
old wills. What obligations are placed on the custodian or 
executor? What is the executor or conservator permitted to 
do with the documents? I suggest that if the client cannot 
be located under these circumstances, that the executor or 
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California Law Revision Commission 
January 29, 1990 
Page 3. 

conservator be authorized to deposit the original documents 
with the clerk of the probate court in the county in which 
the attorney is located, or if the document sets forth the 
county of residence of the client, then the clerk of the 
court of the county in which the client was stated to have 
resided. 

Very truly yours, 

Paul Gordon Hoffman 

PGH/mem/P33 
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~'. I-AROLD BERG '" 

::-REO W. SOLDWEDEL ." 

PE7ER R. PALERMO .. 

PHILIP 8ARBARO, ... R, 

LAW OFFICES 

PARKER, BERG,SOLOWEOEL & PALERMO 
A P"~TNERSfHP INCI.UOING PROF"ESSION"1. CORPOR .... TIONS 

301 EAST COLORADO BOULEVARD 

SUITE. 700 

PASA.DENA,CALIFORNIA 91101-1911 

AFlE'" eOCE: 818'193·51915 

.... REA CODC:ZI.)'e81-72Z6 

January 29, 1990 

California Law Revisions Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Re: Deposit of Estate Planning Documents 
with Attorney 

Gentlepersons: 

HARVEY M.P .... RKER 

or COUNSEL 

.JAY D. RINEHART 

'SQI-19oS .... 

~"'LPH T ..... ERRIAM 

1892-1965 

"!ONAL.D D.KINC"ID 

19."'980 

ca "nnrv. tOMM'N 

ItCllYEe 

I am in favor of the above proposed legislation 
and wish you well in its passage. 

PRP/dml 

Sincerely, 
'7 

'<t~C---_ 
PE'JJ£'R R. PALERMO 

-.z 1-
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LAW OFFICES 

KNAPP & KNAPP 
1093 LINCOLN AVENUE 

SAN JOSE. CALIFORNIA 95125 

TELEPHONE (408) 298·3838 

January 29, 1990 

California Law Revision Commission 
4000 Middlefield Road suite D-2 
Palo Alto, CA 94303-4739 

Study L-608 

Q lAir RfV. CO .... N 

JAN:U 1990 
If(II". 

Re: DEPOSIT OF ESTATE PLANNING DOCUMENTS WITH ATTORNEY 

I have read the tentative recommendations with great interest 
and completely agree with the same, however would make the 
following comments: 

1. Paragraph 7 states in part that the attorney may terminate 
a deposit by personal delivery •... etc. It is my believe, in order 
to make certain there is no misunderstanding, that "personal 
delivery" should include either registered or certified mail with 
a return receipt. such inclusion should be placed within said 
paragraph. 

2. Paragraph 8 only gives two options of transfer, i. e. to 
another attorney or to a trust company. It may be that "another 
attorney" could not be found and quite probably a "trust company" 
would not accept, hence other options should be allowed the 
attorney. These could be the County Clerk of the County of last 
residence of depositor, or, the Secretary of State, or (heaven 
forbid) the State Bar itself! 

~ truly yours, 

\ ~l~v---
,~~'RNAPP, SR. 

KNAPP & KNAPP 
DWK:dd 

; , 
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SAN FRANCISCO, CA 941()4..1906 
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January 30, 1990 

california Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Cl lAW Il'f. COMII'll 

JAtU 11990 
.ICII'" 

Re: Deposit of Estate Planning Documents with Attorney 

Ladies & Gentlemen, 

I believe the tentative recommendation should have 
detailed transitional provisions. The main issue is whether 
the new act will apply to documents which were left with 
attorneys before the effective date of the new law. I do not 
believe it should, since attorneys who accepted the deposit 
of documents under existing law, which only requires slight 
care, should not be held to a higher standard of care 
automatically by reason of a change in the law which occurred 
after they agreed to accept the deposit. 

R~ 
Alvin G. Buchignani 

AGB/pzg 
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La w Offices of a ...... twa' 
LIXDA SIlL VERlA 

Attorney and Counselor at Law Alameda Park Center JAN 3 0 1990 
2021 The Alameda, Suite 310, San Jose, Caljffr(lif~t2, • 

(408) 983-0500 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 9430)-4739 

January 29, 1990 

SubJect: Tentative Recommendation relating to 
DEPOSIT OF ESTATE PLANNING DOCUMENTS WITH ATTORNEY 

Gentlemen: 

I am generally in favor of the tentative recommendations. 

I would suggest that the section be expanded to allow the per
sonal representative of a deceased attorney to terminate a 
deposit. 

Very truly ~rs., 
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MeJOO 90-1:35 EXHIBIT 21 

WEINBERG. ZIFF & MILLER 
ATTORlI'EYS AT LAW 

400 Cambridge AvenW'. Suile A 

PO Box 60700 

Study L-608 

CAUW .... ~ 

JAN 29'990 

MICHAEL P. MILLER 
MANAGING PARTNER 

Palo Allo.Cdlilomia 94306-0iOO 

(415) l29-0851 

January 25, 1990 

FAX #(415)324·2822 

Law Revision Commission 
Attn: N. Sterling, Esq. 
4000 Middlefidd Rd. #D-2 
Palo Alto, CA 94303-4739 

RE: L-608 "Deposit of Estate Planning Documents with Attorney" 

Dear Nat: 

I was pleased to see the Commissions's tenative recommendations for the holding 
of wills and similar documents. As you will recall, I wrote to you on August 30, 1989, 
to express my strong concerns regarding a related study, L-689. That proposal seemed 
to indicate that it would be an unethical act for an attorney to serve as a depository. I 
am pleased that the emphasis of the legislation now follows my suggestion for a registry 
system so that an attorney who retires or dies can leave a record of where the 
documents have been deposited. The staff's use of the state bar instead of county 
recorders makes sense. Overall, I think the staff has done an excellent job of coming up 
with a creative solution to an old problem, and I am glad that my suggestions have 
helped you in this effort. 

MPM:md 

Sincerely, 
'\1 L ,'; 
I.;lji..--..l(·_ 

Michael P. Miller 
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Memo 90-135 EXHIBIT 22 

JEROME SAPIRO 
ATTORNEY AT I".AW 

Is.. .UTTEII .. THET 

5 ..... FItANClKO. CA, 14108·54 i1ta 
{"15} .28-'515 

Jan. 24, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA, 94303-4739 

Stud:; L-608 

6 tlW 11'1.-
_25m> 
.'Clnl l 

Re: Tentative Recommendation L-608 
Deposit of Estate Planning Documen~s 

Hon. Commissioners: 

Review of tentative recommendation above-referred to 
has been made. 

My comments are: 

1. There is a great need for a public depository 
of so-called estate planning original documents where the 
client is unlocatable, it is not known whether he or she is 
alive or deceased, and another attorney or trust company may 
not want to receive transfer of such documents under such 
circumstances. The proposed or recommended legislation does 
not cover this, and it should do so. This is a recurring 
problem when attorneys retire, die or resign. 

2. The definition of "Attorney" in proposed 5701 
should first include: Any individual licensed to practice 
law in the State of California." It would seem that you 
have written some of us off. 

3. I am against bringing the State Bar into the 
act as is set forth in proposed 5723 (2) (b). Of course, 
it has to have notice of cessation of practice, but to 
impose on it the duties and expense of keeping records of 
transfers of documents seems unreasonable. The public 
depository referred to above is preferable. As you should 
be aware, the State Bar had to increase dues anu is now 
plannina another increase, which has brought forth an opposina 
outcry from its members. I trust that upon reconsideration 
you will not add to it. 

Respectfully, , 

~~./~ 
JS:mes 

~jerome Saoiro 

-d~-



Memo 90-135 EXHIBIT 23 
LAW OFFICES 

Study L-608 

HANSON, BRll>GETT, MARcus, VLAHOS 8: RUDY 
" ""i iiY. __ 

RAY"",, ON 0 L. HANSON (Fil ~.) 
GERALD C. MARCUS 
SIDNEY RUDY 
RONAL.D C. PETEASON 
DAVIO .J. MIL.LEA 
-.AURENCE W. KESSENleK 
:lOUGL..AS H. BARTON 
..JAMES C. HOL.OEN 
MICHAEL. A. OUNCHEON 
CRAIG J. CANNIZZO 
THEOOORE A. HEL.L. ....... N 
...lOAN L. CASSM.....,. 
ALL.AN O • .JERGESEN 
ROBERT L. RUSKY 
WINSLOW CHRISTIAN 
..:OEL S. GOL.OM ....... 
JACQUELYN J. GARMAN 
"".CEL.INE CHUN 
SUSAN C. BARTON 
PETER L. CMYTRYK 
SUSAN G. O'NEILL 
ANOA~ ZABRQNSKY 
ROBERT 1='. RICH 
TERRY oJ. LEACH 
SUSAN M. SCHMIDT 
COL.IN P. WONG 
GREGORY .... ABRAMS 
,-",RRY A. ROSENTHAL. 
O ..... N£ M. O'MALLEY 

333 MARKET STREET. SUITE 2300 

SAN FRANCISCO. CALIFORNIA 94105'2173 

(415) 777-3200 
AATM UR T. BRIOGEn'" (AET.) 
.JOMN.J. lll.AMOS 
WIL.UAM .J. SUSM 
AICHoAtRD N. RAPOPORT 
OUAN It e. GARA~TT 
RAY E. McDEVITT 
Jf;NNOLC C. SCHAEFER 
PAUL A. GORDON 
WILL.IAM D. TAY\.OR 
STEVEN V. SCHNIER 
STEpHEN L.. TABER 
STEPM£N a. PECK 
KIM T. 5CHOI(NECMT 
HARRY SHULMAN 
BONNIE KATt-4LEEN GIBSON 
~RY ..J. CAM PB£L.L.. 
CAVIO W. BAER 
I(EVIN M. O·CONNE1.L. 
DOUGlAS N. FREIFEL.O 
JANE E. SIEGEL 
1(1 MHRI. ... S. OAVENPORT 
J ..... N IS .... PARENTI 
JAMES O'NEIL ATTRIDGE 
JON.ATt1AN S. STOPltPER 
OA'lfID C. LONGINO'n1 
... IC ...... EL N. CONNERAN 
PAMELA S. KAUFM ...... N 
PAMELA C. FRASCI-I 

January 24, 1990 

California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 94303-4739 

JAN 251990 
•• CIIY.D 

FACSIMILE (.4115) 541-9366 
T EL.E:X 5502828734 Mel 

SACRAMENTO OF"FICE 
1024 10TH STREET. #300 
SACRAMENTO. CA 95S14 

TEL. (916) 448-59B8 
FAX (916) 443-4694 

WASHINGTON. D.C. OFFICE 
1825 K STREU, N.W., SUITE: 210 

WASHINGTON. C.C. 20006 
TEL (202) 887-5145 

0,. COUNSEl. 
..JACK P. WONG 

DANIEL W. SAKER 
..JULIEN R. BAUER 

IN REPLY RE,.EPIt TO 
SAN F'RANC1SCO OI"F'ICE 

Re: Deposit of Estate Planning Documents with Attorney 

Dear Sir or Madam: 

Thank you for forwarding a copy of your tentative recommendation 
regarding the above. 

My only suggestion is that proposed Probate Code section 722 be 
amended to include a third method of terminating a deposit, by 
mailing the documents via certified or registered mail, return 
receipt requested, to the address given by the depositor to the 
attorney. 

This might prevent the practical problem which would arise when an 
attorney receives a brief letter from a client in which the client 
asks the attorney to "send me the original of my will". If the 
depositor lives several hundred miles away, the attorney would not 
want to personally deliver the document, yet there would be no 
"method agreed on" by the depositor and attorney for delivery of 
the documents. It would be necessary for the attorney to write or 
call the client to inquire if transmittal by mail or other method 
would be acceptable to the depositor, and for the depositor to 
respond to such a question. If the new section 722 provided that 
an attorney may mail the document via certified or registered mail, 
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California Law Revision Commission 
January 24, 1990 
Page 2 

with return receipt requested, to the address indicated by the 
depositor, a good deal of time and delay could be avoided. 

~incerelY, 

Kim T. Schoknecht 

KTS:mjf 
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Memo 90-135 EXHIBIT 24 CA lAW lIlY. COIIII'I Study 1-608 

WILBUR L COATS JAN 291990 
ATTORNEY AND COUNSELOR AT LAW IICIIVID 

TELEPHONE (619) 748-6512 

January 25, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, Ca 94303-4739 

In reo Deposit of Estate Planning Documents With Attorney 

Dear Commissioners: 

I concur with the tentative recommendation cited above. The 
provlslon for dealing with the original estate planning 
documents deposited with an attorney will assist in 
resolving a long standing problem. 

Very truly yours, 

l&t~ ~ tf£z;~(--
Wilbur L. Coats 

-35"-
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Memo 90-135 

January 25, 1990 

EXHIBIT 25 

THOMAS R. THURMOND 
ATTORNEY A. T LAW 

419 MASON STREET. SUITE t '8 

VACAVIL.LE. CAUFORNIA 95688 

(7071 4.48-..101 31 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Study L-608 

(l lAW Il¥. c.'OIrII 

JAN 291990 
IICIIVED 

Re: Deposit of Estate Planning Documents with Attorney 

I believe that this tentative recommendation achieves a worth
while purpose in better regulating the retention of wills and 
other documents by attorneys. 

§ 710 requires that the document be held in "a safe, vault, safe 
deposit box, or other secure place ... ". It is not clear whether 
"other secure place" requires a location similar to those 
expressly specified in the statute or could allow the use of a 
relatively less secure storage place. Are the cited examples the 
only ones that would constitute "reasonable protection"? 

With the exception of this one clarification, I support the 
proposed legislation as it is drafted. 

Yours ver 

Thomas R. Thurmond 
Attorney at Law 

TT!sr 



Memo 90-135 EXHIBIT 26 

RU'l'B E. RATZLAFF 
Attorney at Law 

9J5 "N" Street, Suite 150 
P.O. Box 411 

Fresno, California 93708 
(209) 442-8018 

January 25. 1990 

Re: Deposit of Estate Planning Documents 

California Law Revision Commission 
4000 Middlefield Road. Suite D-2 
Palo Alto. CA 94303-4739 

Dear Commissioners: 

JAN 291990 

I have reviewed your tentative recommendation related to deposit 
of estate planning documents with attorney. 

Althouah I do not keep originals of client documents. ! know many 
attorneys do. It appears that the tentative recommendation 
formalizes the procedures used by many attorneys. which is a 
positive step. 

I have no suggestions or other substantive comments on the 
tentative recommendation. It reminded me why I decided not to 
keep client documents. 

Sincerely. 

R~.~fj-
RER/tih 

-3i'-
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CAROL A. REICHSTETTER 
ATTORN EY AT L.AW 

LOS ANGEL..£S. CAl.."·ORNIA, 90007 

(2131 747-e304 

March 20, 1990 

Nathaniel Sterling 
Assistant Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

MAR2319!1J 
I'CIIYI' 

Re: Deposit of Estate Planning Documents with 
attorneY 

Dear Mr. Sterling: 

The Executive Committee of the Probate and Trust 
Section of the Los Angeles County Bar Association has 
reviewed the Tentative Recommendation of the Commission 
regarding deposit of estate planning documents. As a 
member of the Executive Committee, I have been asked to 
convey to the Commission our observations. We support 
the general premise of the Tentative Recommendation, 
both because it is an improvement on the existing common 
law of bailment and because it will serve to encourage 
the retention of such original documents by the 
depositors rather than by their attorneys. 

However, we have certain concerns about the 
practical application of the proposal. We are doubtful 
that attorneys or trust companies will agree to take 
possession of original documents for depositors who 
cannot be located, especially where compensation is 
expressly precluded. What recourse would an attorney 
have who is unable to find a successor bailee? 

We are also concerned that attorneys may become 
obligated by the proposal to confirm with the state Bar 
that no transferred documents have been reported when 
initiating any action that could be affected by an 
original will, trust, nomination of conservator or power 
of attorney, thus creating a trap for the unwary. 
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In addition, the definition of "attorney" under 
section 701 would seem to exclude sole practioners. 

Finally, Section 711(b) provides that there is no 
attorney liability for the loss or destruction of 
documents if the depositor is notified and has a 
reasonable opportunity to replace the document. Could 
attorneys become liable to heirs, beneficiaries or third 
parties if the depositor cannot be located or cannot 
replace the document? This, combined with subsection 
(a) which changes the standard of care from "slight" to 
"ordinary", would seem to open the door to litigation. 

Thank you for your consideration of these comments. 
I expect to attend the April meeting and will be glad to 
answer any questions that may arise. 

Very truly yours, 

0u.Q£~ 
Carol A. Reichstetter 

-3,-



DEPOSIT OF ESTA1ll PLANNING DOCUMENTS 1 

STAFF DRAFT 

STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

RECOMMENDATION 

relating to 

Deposit of Estate Planning Documents 
With Attorney 

November 1990 

California Law Revision Commission 
4000 Middlefield Road. Suite 0-2 
Palo Alto, CalHornia 94303·4739 
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2 DEPOSIT OF ESTATE PLANNING DOCUMENTS 

N01E 
This recommendation includes an explanatory Comment to each 

section of the recommended legislation. The Comments are written 
as if the legislation were enacted since their primary purpose is to 
explain the law as it would exist (if enacted) to those who will have 
occasion to use it after it is in effect. 

Cite this recommendation as Recommendation Relating to Deposit 
of Estate Planning Documents With Attorney, 20 Cal. L. Revision 
Comm'n Reports XXXX (1990). 

L 



DEPOSIT OF ESTA1E PLANNING DOCUMENTS 3 

STATE OF OAUFORNtA GEORGE DEUKME.1IAN, ~ 

CALIFORNIA LAW REVISION COMMISSION 
4000 MDDLEFIELO ROAD. SUITE [)"2 
PALO ALTO. CA 94303-4739 
(4151494·1335 

ROGER ARNEBERaH 
C+!I.FIP&MOtI 

EDWIN It MARZEC 
Va CHAIII~ 

BION M. aREOORY 
ASSEMBl YIMN ELIHU M. HARRIS 
BRADR. HILL 
SENATOR BILL LOCKYER 
AFn'HUR It MARSHALL 
FORREST A. PlANT 
SANFORD M. SKAaoo 
ANN E. STODDEN 

To: The Honorable George Deukmejian 
Gcwernor ofCali/ornia, and 
TheLe~sm~ofCalifonria 

November 29,1990 

This recommendation permits an attorney who is holding for safekeeping 
a will, trust instrument, power of attorney, or nomination of a conservator 
to transfer the document to another attorney or to a trust company when the 
depositor cannot be found, and to require the attorney to file a notice of the 
transfer with the county clerk in each county where the attorney maintains 
an office. This recommendation also clarifies the duties of the attorney
depositary while holding the document for safekeeping. 

This recommendation is submitted pursuant to Resolution Chapter 37 of 
the Statutes of 1980. 

Respectfully submitted, 

Roger Arnebergh 
Chairperson 

L 
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DEPOSIT OF ESTATE PLANNING DOCUMENTS 5 

RECOMMENDATION 

Wills and other estate planning documents are often left with 
the attorney who drafted them. [ This creates a bailment.2 A 
bailee ordinarily has no authority to transfer the property being 
held to someone else without consent of the bailor.3 Thus when 
an attorney accepts an estate planning document for safekeeping, 
the attorney must continue to hold the document indefinitely if 
the depositor cannot be found. This creates a serious problem for 
an estate planning attorney who wants to change to some other 
kind of practice, retire, resign, or become inactive. 

The Conunission recommends legislation to permit an attorney 
who is holding an estate planning document for safekeeping to 
transfer the document to another attorney or to a trust company 
when the depositor cannot be found, and to require the attorney 
to file anotice of the transfer with the county clerkin each county 
where the attorney maintains an office. The recommended 
legislation has the following features: 

(I) The attorney must keep the document in a safe, vault, safe 
deposit box, or other secure place where it will be reasonably 
protected against loss or destruction. 

(2) The attorney must use oidinary care for preservation of the 
document, whether or not consideration is given.4 

(3) The attorney is not liable for loss or destruction of the 
document if the depositor is notified of the loss or destruction 
and has a reasonable opportunity to replace the document. 

(4) The depositor need not compensate the attorney for holding 
the document unless so provided in a written agreement. 

1. See California Will Drafting Practice ~ 2.15. at 62-63 ICal. Cont. Ed. Bar 1982). 
2. 8 Am. Jur. 2d Bailm'"ts § 4 (1980). 
3. 8 Am. Jur. 2d Bailme"ts § 97 119801. 
..... , Under existing law. a gratuitous depositary need only use slight care. Civ. Code § 

1846. 

L 



6 DEPOSIT OF ESTATE PLANNlNG DOCUMENTS 

(5) The attorney has no lien on the document, even if provided 
by agreement. 5 

(6) A depositor may terminate a deposit on demand, and the 
attorney must deliver the document to the depositor.6 

(7) The attorney may terminate a deposit by personal delivery 
of the document to the depositor or by the method agreed on by 
the depositor and the attorney. 

(8) If the attorney is unable to deliver the document to the 
depositor and does not have actual notice that the depositor has 
died, theattomey may mail notice to reclaim the document to the 
depositor's last known address. If the depositor fails to reclaim 
the document within 90 days, the attorney may transfer the 
document to another attorney or to a trust company. The attorney 
must file a notice of the transfer with the county clerk in each 
county where the attorney maintains an office. The fee for each 
fding is $14. Before the depositor's death, only the depositor 
may get from the appropriate county clerk the name and address 
of the transferee. After the depositor's death, the name and 
address of the transferee is a public record. 

(9) A successor attorney who accepts a document for safekeeping 
is not liable for failure to verify the completeness or correctness 
of information or documents received from a predecessor 
depositary. 

(10) After the depositor's death, the attorney may terminate 
the deposit by delivering the document to the depositor's personal 
representative, or to the trustee in the case of a trust or court clerk 
in the case of a will. 

5. TIlis i~ contrary to Civil Code Section l856. which allows a lien for costs. 
n. This is <::onsistent with Civil Code Section 1822. 1be Commission's recommendation 

also would ClJm!od Section 258 6 (substituted judgment I to provide that if the depositor has 
::l < • .-onservator of the eSlate, the court may order that the depositor's estate planning 
liocuments be delivered to some other custodian for safekeeping. 

L 



DEPOSIT OF ESTATE PLANNING DOCUMENTS 7 

The Commission's recommendation would be effectuated by 
enactment of the following amendment and addition: 

Probate Code §§ 700-725 (added). Deposit of estate planning 
documents witb attorney 

PART 14. DEPOSIT OF ESTATE PLANNING 
DOCUMENTS WfI'H ATTORNEY 

CHAPTERI. DEFU«TIONS 

§ 700. Application of definitions 
700. Unless the provision or context otherwise requires, the 

definitions in this chapter govern the construction of this part. 
Comment. Section 700 is new. 

§ 701. Attorney 
701. "Attorney" includes both of the following: 
(a) A law firm. 
(b) A law corporation as described in Section 6160 of the 

Business and Professions Code. 
Comment. Section 701 is new. 

§ 702. Deposit 
702. "Deposit" means delivery of a document by a depositor 

to an attorney for safekeeping or authorization by a depositor for 
an attorney to retain a document for safekeeping. 

Comment. Section 702 is new. 

§ 703. Depositor 
703. "Depositor" means a natural person who deposits the 

person's document with an attorney. 
Comment. Section 703 is new and is drawn from Civil Code Section 

1858(a). 

§ 704. Document 
704. "Document" means any of the following: 
(a) A signed original will, declaration of trust, trust amendment, 

or other document modifying a will or trust. 
(b) A signed original power of attorney. 
(c) A signed original nomination of conservator. 

L 



8 DEPOSrr OF ESTATE PLANNING DOCUMENTS 

(d) Any other signed original instrument that the attorney and 
depositor agree in writing to make subject to this part. 

CommenL Section 704 is new. "Will" includes a codicil. Section 88. 

CHAPTER 2. DUTIES AND LIABILITIES 
OFATIORNEY 

§ 710. Protecting document against loss or destruction 
71 O. If a document is deposited with an attorney, the attorney 

sha1lhold the document ina safe, vault, safe deposit box, or other 
secure place where it will be reasonably protected against loss or 
destruction. 

Comment. Section 710 is new. Although Section 71 0 applies to 
attorneys who are holding docwnents on the operative date, an attorney is 
not liable for action taken before the operative date that was proper when the 
action was taken. Section 3. 

§ 711. Attorney's standard of care 
711. (a) Subject to subdivision (b), an attorney shall use 

ordinary care for preservation of a document deposited with the 
attorney, whether or not consideration is given. 

(b) An attorney is not liable for loss or destruction of a 
document deposited with the attorney if the depositor is notified 
of the loss or destruction and has a reasonable opportunity to 
replace the document. 

Comment. Section 711 is new. Under Section 711, an attorney must use 
ordinary care for preservation of the docwnent deposited, whether or not 
consideration is given. This is a departure from Civil Code Sections 1846 
and 1852. under which a gratuitous depositary need only use slight care for 
preservation of the propetty deposited. 

Even though a will is lost or destroyed, it still may be proven and admitted 
to probate. See Section 8223. 

Although Section 711 applies to attorneys who are holding docwnents on 
the operative date, an attorney is not liable for action taken before the 
operative date that was proper when the action was taken. Section 3. 

§ 712. No duty to verify contents of document 
712. The acceptance by an attorney of a document for deposit 

imposes no duty on the attorney to inquire into the content, 
validity. invalidity, or completeness of the document, or the 
correctness of any information in the document. 

L 



DEPOSIT OF ESTATE PLANNING DOCUMENTS 9 

Comment. Section 712 is new. Section 712 does not relieve the drafter 
of the document from the duty of drafting competently. 

§ 713. Payment of compensation and expenses; no lien on 
document 

713. (a) If so provided in a written agreement signed by the 
depositor, the attorney may charge the depositor for compensation 
and expenses incurred in safekeeping or delivery of a document 
deposited with the attorney. 

(b) No lien arises for the benefit of an attorney on a document 
deposited with the attorney, even if provided by agreement. 

Comment. Section 713 is new. Subdivision (b) is a departure from Civil 
Code Section 1856 (depositary's lien). 

CHAPTER 3. TERMINATION OF DEPOSIT 

§ 720. Termination by depositor on demand 
720. A depositor may terminate the deposit on demand, in 

which case the attorney shall deliver the document to the 
depositor. 

Comment. Section 720 is new, and is consistent with Civil Code Section 
1822, except that under Section 714 no lien is permitted against the 
document deposited. 

If the depositor bas an attorney in fact acting under a durable power of 
attorney that confers general authority with respect to estate ttansactions, 
the attorney in fact may terminate the deposit. See Civ. Code § 2467. 

If the depositor bas a conservator of the estate, the court may order the 
attorney to deliver the document to the court for examination, and for good 
cause may order that the document be delivered to some other custodian for 
safekeeping. Section 2586. 

§ 721. Attorney may terminate deposit ooly as provided in this 
chapter 

721. An attorney may terminate a deposit only as provided in 
this chapter. 

Comment. Section 721 is new. 

§ 722. Termination by attorney by delivery or as agreed 
722. An attorney may terminate a deposit by either of the 

following methods: 
(a) By personal delivery of the document to the depositor. 

L 



10 DI!POSlI'OP ESTAl1!PLANN1NG DOCUMENTS 

(b) By the method agreed on by the depositor and attorney. 
Cuuuoeat. Section 722 is DeW. 

§ 723. TenninwIM .. by aiD iWf tn.asfet ling dnmment to IIIIOtber 
altoi oey 01' trust C9IIIpUIy 

723. (a) An attorney may terminate a deposit by transferring 
the docmnent to anotherattomey or to a trost company if both of 
the following requiremen18 are satisfied: 

(1) The attorney does not have actual notice that the depositor 
has died. 

(2) The attorney has mailed notice to reclajm the document to 
the last known address of the depositor, and the depositor has 
failed to do so within 90 days. 

(b) The attorney shall file notice of the transfer with the clerk 
of every connty in which the attorney maintains an office. The 
notice of transfer shall contain the name of the depositor or 
depositors, a description of eachdocumenttransierred, the name 
and address of the transferring attorney, and the name and 
address of the attorney ortmst company to wbicheachdocument 
is transferred. 

(c) Except as provided in subdivision (e), when fIled with the 
county clerk, information in the notice of transfer relating to a 
depositor shall be confidential, is not a public record, and is not 
open to inspection except by the public officers or employees 
who have the duty of receivihg and storing the notice. 

(d) The fee for filing the notice of transfer is $14 in each county 
where the notice is filed. 

(e) On request by the depositor and without charging any fee, 
the county clerk shall furnish to the depositor the information 
relating to that depositor in the notice of transfer. H the county 
clerk is furnished with a certified copy of the depositor's death 
certificate or other satisfactory proof of the depositor's death, the 
notice of transfer shall be a public record. 

(f) The attorney may not accept any fee or compensation from 
a transferee for transferring a document under this section. 
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(g) Transfer of a document under this section is not a waiver 
or breach of any privilege or confidentiality associated with the 
document, and is not a violation of the rules of professional 
conduct. H the document is privileged under Article 3 
(commencing with Section 950) of Chapter 4 of Division 8 of the 
Evidence Code, the document remains privileged after the 
transfer. 

Commellt. Section 723 is !leW. By permitting an attorney 10 transfer a 
document 10 anotberdepositary, Section 723 departs from the common law 
ofbailments underwbich a depositary ordinarily has no authority 10 transfer 
the property 10 someone else. See 8 Am. J or. 2dBailmellts § 97 (1980). See 
also Section 701 ("attorney" includes a law corporation). 

The fee provided in subdivision (d) for filing a notice of transfer with the 
county clerk is $14, the same as the filing fee in a civil action fot a notice 
of motion ot other paper requiring a heating subsequent 10 the first paper. 
See Gov't Code § 26830. 

§ 724. Termination by attorney after deatb 01 depositor 
724. (a) Hthe document is a will and the attorney has actual 

notice of the death of the depositor but does not have actual 
notice that a personal representative has been appointed for the 
depositor, an attorney may tenninate a deposit only as provided 
in Section 8200. 

(b) H the document is a trust, after the death of the depositor 
an attorney may terminate a deposit by personal delivery of the 
document either to the depositor's personal representative or to 
the trustee named in the document. 

(c) In cases not governed by subdivision (a) or (b), after the 
death of the depositor an attorney may terminate a deposit by 
personal delivery of the document to the depositor's personal 
representative. 

Comment. Section 724 is new. AB used in Section 724. "personal 
representative" includes a successor personal representative (Section 58). 
"trustee" includes a successor trustee (Section 84). and "will" includes a 
codicil. Section 88. 

§ 725. Deceased or incompetent attorney 
725. If the attorney is deceased or has become incompetent, 

the following persons may terminate the deposit as provided in 

L 
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Section 722, 723, or 724, and may give the notice required by 
subdivision (b) of Section 723: 

(a) The attorney's law partner, or, if the attorney is a law 
corporation, a shareholder of the corporation. 

(b) H the attorney is incompetent and there is no person to act 
under subdivision (a), the attorney's conservator of the estate or 
an attorney in fact acting under a durable power of attorney. A 
conservator of the estate may act without court approval. 

(c) H the attorney is deceased and there is no person to act 
under subdivision (a), the attorney's personal representative, or, 
if none, the person entitled to collect the attorney's property. 

Commellt. Section 725 is new. 

Probate Code § 2586 (amended). Production of conservatee's 
will and other relevant estate plan documents 

2586. (a) As used in this section, "estate plan of the conservatee" 
includes but is not limited to the conservatee's will, any trust of 
which the conservatee is the settlor or beneficiary, any power of 
appointment created by or exercisable by the conservatee, and 
any contract, transfer, or joint ownership arrangement with 
provisions for payment or transfer of benefits or interests at the 
conservatee's death to another or others which the conservatee 
may have originated. 

(b) NotwithstandingArticle 3 (commencing with Section 950) 
of Chapter 4 of Division 8 of the Evidence Code (lawyer-client 
privilege), the court, in its discretion, may order that any person 
having possession of any document constituting all or part of the 
estate plan of the conservatee shall deliver such document to the 
court for examination by the court, and, in the discretion of the 
court, by the attorneys for the persons who have appeared in the 
proceedings under this article, in connection with the petition 
fded under this article. 

(c) Unless the court otherwise orders, no person who examines 
any document produced pursuant to an order under this section 
shall disclose the contents of the document to any other person. 

L 
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H such disclosure is made, the court may adjudge the person 
making the disclosure to be in contempt of court. 

(d) For good cause, the court may order that a document 
produced pursuant to an order under this section shall be 
delivered to some other custodian for safekeeping. The court 
may specify such conditions as it deems appropriate for the 
holding and safeguarding of the document. 

CommenL Section 2586 is amended 10 add subdivision (d) to permit the 
cowt 10 order that the conservatee's estate planning documenlS produced 
pursuant 10 this section be delivered 10 some OCher custodian for safekeeping. 
See also Sections 7()()-725 (deposit of estate planning docwnenlS with 
attorney). 
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