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I have the Itaff raport dat.d 9/4/90 recommandina adoptina tha 
amandment to eh. Uniform Statutory Rule Asainat Perpetuities adaptad in July 
by the National Confaranca of Comm1.,10n.rl on Unifo~ State Law.. You ,eally 
ouaht to take a caraful look at thil amendment. It cr.ata. an antirely new 
peepetuttie. trap for the unwary. 

In •••• nc., thi. amendment provide.: 

If a truet termination clauae cal1& for tarmination of the trult 
upon (1) tha axpiration of • pariod of yeare in exce •• of 21 ~ 
(2) the expiration of .p.cifi.d liva. in baing (plu. 21 yaarl, if 
the draftar 10 choo.e.), wbigbayer i. latar, eh. fir.t termination 
data will ba di.,egarded and the truet will tarminata upon tha 
Iattlr av.nt. 

The amendm.nt prohibit. Siving aff.ct to a doubl.-proas t.rmination 
clauaa of the typa de.crib,d. AI a matter of perp.tuiti •• policy, .uch 
prohibition make. little .en... If a .attlor can cr.at. a tru.t for either 
90 yaarl or liv •• in baing plu. 21 year., a. USllAP provides, why ahould the 
aettlor be prohibited from creating a tru.t for whiohavar period turna out to 
b. 10nl.r7 

Mora important, this prohibition of • doubl.-pronl clauae craata. a 
trap for parson. who are acting quite r.a.onably and are not r.aching for the 
maximum p.rpatu1t1a. pariod or for tax advantag... Th. op.r.tion of thi. 
amendment can b. illu.tratad by the wall-known ca •• of Chun Quan Ya. Hop, 
52 Hawaii 40, 469 P.2d 183 (1970). In chi. caae the t •• tator cr.at.d a trust 
for hi. i.aue for 30 year. or until the death of his wife, whichever .hou1d 
occur la.t. und.r thl USRAP am.ndment, the trust i. good only for the wif.'. 
life, sDd if the wif. d1 •• thr •• year. l.t.r, tha te.tator·s intent i. almolt 
completaly defeated. y.t the te.tator could have had I 90-y.ar truet had h. 
want.d! S~r.ly p.ople who under.tand that a 90-year truet i. valid will ba 
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aurpriaad to find out that a truat for 30 yaara Dr the 11f. of tha teatator'. 
wielow will not ba ,iVan tffeet. 

Other txampl .. of tha trap ereatad by this IIMndlllent: A tru8t for 
charity for 40 y •• r. Dr the live. of the .attlot'. adult childran, whichaver 
provea lonl"" , will atop paying incOlN to charity whan tha ehildren dia, maybe 
in a faw ytar., ~ftatina the •• ttlor'. intant. A tru.t for the .etClor'. 
i.aue for 25 ye.r., with tha •• ttlor retaining the right to lifetime incoma, 
will apparently tarainat. upon tba .aetlor" ~ath, not upon tha latar 
expiration of 2' year •. 

The USRAP IDIndmant va. apparently adopted in an attempt to .acura 
lre .. ury'. blt.lin, of a ,enaratlon-ekipp1na tax exemption for a 90-yaar 
truet. Tre.sury h .. baau concerned that allraa.iva lawyara for tha v.ry rich 
in USRAP .tat.. will •• ek the maximum tax exemption period of 90 year. gx 
live. in baina plua 21 yaar., whichever prove. lonaar, cre.tin, an unf.ir tax 
di.advantage for non-USRAP Itate. covamed by the llva.·in-being-plua-2l-ya.r 
parlod. lItnea, under tha expacted Traalury rulinl, the aST tax exaaption will 
ba allowed fot 90 yeara or for live. in bein, p1ua 21 yaar., but not for 
whichever pariod prove. loncar. 

USRAP nov offar. you a choica of trapa: 

(1) Adopt tha -=-ndmtnt and eraata a trap for. parlon who 
11 not int.n.tad in aST tax examption and h not aaakins tha maxiJalllD 
parpatuitiea pariod (a. in the Cbun e .. a)j or 

(2) Rejaet tha IDIndmant and eraata a trap for a par. on who il 
aaaking a aST tax axamption for tha maximum perpatuitiaa pariod and 11 
unknowladiaabla about Trealury rasulation8. 

It .eema to me that tha aaandmant i. an abdication of tha policy aaid to 
underlia USRAP: protaetlng par. on. who eonlult lawyar. unakilled in peep_tui­
tiaa law who do parfactly r.aaonabla thin,e (aa in Chun). Whara a choica of 
evila ~.t ba mada, ! balteve tha onu •• hould be put upon tho.e better abla to 
avoid the avil -- in thi. caa., on ekilled eatate planner. Who are mota likely 
to know the tax rul .. anet draft with tham in lIind. I do not think peraona of 
mo~rata we.lth who conault avata.a lawyara ehould have their truet. atruck 
down .0 that Ikilled lawyer. for millionaire., in aiire •• ively •• akins GST tax 
advanca&ea, will not inadvartantly run afoul of a Tta .. ury rula. 
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