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Second Supplement to Memorandum 90-105 

Subject: Study L-I036 - Probate Attorney Fees 

Background 
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The counsel to the Senate Judiciary Committee has suggested that 

Assembly Bill 831 (probate attorney fees) be revised to eliminate the 

material relating to trustees fees and to eliminate any other 

unnecessary material from the bill. This will permit the committee to 

readily examine the provisions relating to probate attorney fees. 

Unless there is some compelling reason to require a different 

decision, the staff believes that it is essential that the bill be 

simplified by revising it to read in substance as set out in Exhibit 1 

attached. We are sending this revision out now even though the 

committee counsel has not yet reviewed the revision so that interested 

persons will have an opportunity to review it. We urge the Commission 

to approve this revision at the July meeting. 

Delaying Operative Date Until July 1. 1991 

One reason that Assembly Bill 831 is so long is that it is drafted 

to become operative on January 1, 1991. The result is that it is 

necessary to include duplicate provisions, some of which amend or add 

provisions to the existing Probate Code which will be repealed on July 

1, 1991 (to cover the period from January 1, 1991, to June 30, 1991), 

and other provisions which enact the same amendments or additions to 

the new Probate Code (to apply after June 30, 1991). 

If Assembly Bill 831 is revised to become operative on July 1, 

1991, its bulk can be reduced considerably (from 34 pages to about 9 

pages) without losing anything except the earlier operative date. 

Moreover, as a matter of policy, in view of the delay in enacting 

Assembly Bill 831, the delayed operative date would be desirable to 

permi t lawyers and judges to become familiar with the new law and to 

give the Judicial Council time to develop the necessary forms. 

Accordingly, the staff believes that it is essential that the operative 

date of the bill be delayed until July 1, 1991. 
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Trustee's Fees 

Assembly Bill 759 (new Probate Code) already contains all of the 

recommended provisions in Assembly Bill 831 concerning trustee's fees 

(except for the provision found in the first section of AB 831). 

Accordingly, we can delete the duplicated provisions from Assembly Bill 

831 and retain in Assembly Bill 831 only the provision relating to 

trustees fees which is now found in the first section of the bill. 

Personal Representative's Fees 

Assembly Bill 759 (new Probate Code) already contains all of the 

recommended provisions in Assembly Bill 831 relating to compensation of 

personal representatives. Accordingly, we can delete the duplicated 

provisions from Assembly Bill 831. 

Probate Attorney Fees 

The new Probate Code (Assembly Bill 759) was drafted on the 

assumption that the Commission's recommendation on attorney fees would 

be enacted, and it already includes many of the provisions that are 

included in Assembly Bill 831 and which can be deleted if the July I, 

1991, operative date is approved. 

Assembly Bill 831 must contain the new chapter on probate attorney 

fees (pages 12-16) of Exhibit 1. Two other sections of the new Probate 

Code require amendment to reflect the change in the operative date of 

Assembly Bill 831 from January 1 to July 1 (see Section 10406 on page 

35 of Exhibit 1 and Section 10850 on page 36 of Exhibit 1). In 

addition, so that the members of the Senate Judiciary Committee will 

have before them two other key provisions of the Commission's 

recommendation, the staff recommended amendment would would make 

technical revisions in two other sections of the new Probate Code (see 

Section 10585.5 on pages 35 and 36 of Exhibit 1) and Section 10900 (on 

pages 36 and 37 of Exhibit 1). 

What Happens if AB 831 is Not Enacted 

As pointed out in Memorandum 90-105, the staff is seeking to have 

Senate Bill 1775 amended so that the new Probate Code will go into 
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effect even though Assembly Bill 831 is not enacted. The amendment to 

Senate Bill 1775 would add to that bill a provision that prior law 

governing probate attorney fees will govern if Assembly Bill 831 is not 

enacted. Attached as Exhibit 2 are amendments to Senate Bill 1775 to 

accomplish this result (the relevant portion is marked). We have 

provided the counsel to Senator Lockyer with a copy of the amendments, 

and he is now reviewing them. The amendments do not provide a complete 

statement of the law governing probate attorney fees. If Assembly Bill 

831 is not enacted, the Commission should recommend an urgency bill 

next session to insert detailed provisions based on existing law in 

place of the concise statement concerning probate attorney fees that 

would be added by the amendment to Senate Bill 1775. In any event, an 

urgency bill will be necessary next session to revise the new Probate 

Code to pick up the revisions made in the existing Probate Code (but 

not in the new Probate Code) by bills enacted this session sponsored by 

groups other than the Commission. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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AMENDED IN SENATE JUNE 19, 1990 

AMENDED IN SENATE APRIL 18, 1990 

AMENDED IN SENATE JANUARY 11, 1990 

AMENDED IN ASSEMBLY JUNE 1, 1989 

AMENDED IN ASSEMBLY MAY 1, 1989 

CAUFORNlA LEGISLAlURE-l989-90 REGULAR SESSION 

') j 

ASSEMBLY BILL No. 831 

Introduced by Assembly Member Harris 

February 22, 1989 

An act to amend Section 2051 of the Financial Code, and to <1. ........ J,. Sec.fIo"s 
ant8Re. ttI!ti fCSfJettl Se@88fiii 7lii.; 7liiQ, 7686, Saf8!, 851'i'; Qfj5]" 
180486, 1MB1, 18988, 1M 1, 11666, 11688, li!tlQ5, ii_dO; li64 2, 
18880, wlIi 17M of, tB aM 2nd 5i'pQW ii@elsioItS 16461Jt.e, 10SSS; 
lQ885.e; lSfj 16, mICi If58B6 to wi tB ass 111"4 f l!!f!! MI ,"ha!! LB. Ii i 
(commencing with Section 9680) to Part 5 of Division 7 of, 
aad 'a 88:80 Mid i cpcml Pal L 7 (commencipg" naY, "88.0& 

19888) ~6 Bi;ision 7 of, Mid: to iepeal PM' Ii (eonhnCIiclltg 
wi. ieel!i8R QW) Qf };)i'Ji.Bi8R Q sf, Hie FlObat8 Curle, I dating 
to probate law. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 831, as amended, Harris. Probate: estates and trusts. 
(1) Existing law regarding the administration of estates 

provides for the order of payment of obligations of the estate 
by the public administrator, the powers and duties of the 
personal representative, the compensation of the personal 
representative, the hiring of attorneys and other assistants to 
aid the personal representative in the administration of the 
estate, and court supervision of the personal representative. 

This bill would revise the law with regard to those 
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AB 831 -2-

provisions. The bill, contingent upon the enactment of a new 
Probate Code by AB 759, would add similar provisions to that 
new Probate Code on its operative date relative to the hiring 
of attorneys and other assistants to aid the personal 
representative in the administration of the estate. 

(2) Under existing law, if a bank is sold, the selling and 
purchasing banks are required to enter into an agreement 
that contain the terms and conditions of the sale. That 
agreement may provide for the transfer of all trusts to the 
purchasing bank. 

This bill would provide that if a trust is transferred under 
the agreement, the transfer is good cause for removal of the 
trustee. 

(3) Under existing law. a trustee may resign only in 
specified instances, including with the consent of 
beneficiaries. 

The bill would provide that if a beneficiary has a 
conservator, the conservator may consent to the trustee's 
resignation on behalf of the conservatee without obtaining 
court approval. 

(4) Existing law provides for the removal of a trustee in 
accordance with the trust instrument, by the court on its own 
motion, or on the petition of a co trustee or beneficiary, for 
specified grounds. 

This bill would also provide for removal of a trustee on 
petition of a settlor, and would add excessive compensation to 
the grounds for the removal of a trustee. 

(5) The bill would provide that in proceedings to remove 
a trustee of an irrevocable trust and transfer administration to 
a trust company, the court may award the petitioners costs 
and attorney's fees, to be paid by the trustee or the trust, as 
determined by the court, if all the adult beneficiaries of the 
trust had previously requested the trustee to transfer 
administration of the trust to a trust company. 

(6) Under existing law. if a trust has no trustee or if a 
vacancy is required to be filled, the vacancy shall be filled as 
provided in the trust instrument, or the court may appoint a 
trustee. 

This bill would provide that a vacancy not filled as provided 
in the trust instrument may be filled by a trust company that 
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has agreed to accept the trust on agreement of all adult 
beneficiaries, as specified. 

(7) The bill would provide that a trustee may not charge 
an increased trustee's fee unless the trustee first gives at least 
60 days' written notice to each affected beneficiary. 

(8) The bill would also provide for judicial review of a 
) trustee's compensation. 

(9) Specified provisions of the bill would be repealed on 
July 1, 1991. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The peopJe of the State of California do enact as follows: 

1 SECTION 1. Section 2051 of the Financial Code is 
2 amended to read: 
3 2051. (a) The selling and purchasing banks shall 
4 enter into an agreement of purchase and sale which shall 
5 contain all the terms and conditions of the sale and 

) 6 contain proper provision for the payment of all liabilities 
7 of the selling bank, or of the business, branch, or branch 
8 business sold, and proper provision for the assumption by 
9 the purchasing bank of all fiduciary and trust obligations 

10 of the selling bank, or business, branch, or branch 
c~ 11 business sold The agreement may provide for the 

12 transfer of all deposits of the selling bank or of the 
13 business, branch, or branch business sold to the 
14 purchasing bank, subject to the right of every depositor 
15 of the selling bank or of the business, branch, or branch 
16 business so sold to withdraw the deposit in full on demand 
17 after such transfer, irrespective of the terms under which 
18 it was deposited with the selling bank, and may provide 

) 19 for the transfer of all court and private trusts so sold to the 
20 purchasing bank. 
21 (b) If a trust is transferred under this section, the 
22 transfer is good cause for removal of the trustee under the 
23 Trust Law, Division 9 (commencing with Section 15(00) 
24 of the Probate Code. 
!Ii .I!l8. il. liM E 15 \dUtilln6iIdng Mdt SectWn 900) Of '9 9:, IiL Li6I2 i of dtc fIOl5a& @ode 15 tcpeal .. 
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1 S Section 7623 of the Probate Code is amen 
2 to rea; 
3 7623. (a) As used in this section. "addi 
4 compens 'on" means the difference betwe the 
.; reasonable ompensation of the public adminis ator in 
6 administe' the estate and the compensatio warded 
7 the public a 'strator under Chapter 1 (co 
8 with Section 1 ) of Part 7. 
9 (b) The pu c administrator 

10 additional com nsation if any of 
11 conditions are sati ed; 

e awarded 
following 

12 (1) A person h g priority for pointment as 
13 personal representa e has been giv. n notice under 
14 Section 8110 of the p lic administr tor's petition for 
15 appointment, and the erson has ot petitioned for 
16 appointment in preferen to the blic administrator. 
17 (2) The public adminis tor has een appointed after 
18 the resignation or removal a p sonal representative. 
19 SEC. 4. Section 7662 of th ate Code is amended 
20 to read; 
21 7662. The public admi acting under 
22 authority of this article shall av ut the monev of the 
23 estate, in the order presc . ed Section 11420. for 
24 expenses of administration charge against the estate. 
25 and claims presented to public a inistrator before 
26 distribution of the dec ent's prop ty pursuant to 
27 Section 7663. A creditor hose claim is aid under this 
28 subdivision is not liab for contributio to a creditor 
29 whose claim is prese ed after the payme 
30 SEC. 5. Section 7 of the Probate Code 's amended 
31 to read; 
32 7666. ,a) Exc t as provided in Se·ction 7 
33 subdivision (b), e compensation payable to th public 
34 administrator. r the filing of an application purs nt to 
35 this article a for performance of any duty or se :vice 
36 connected erewith. 1S that set . out 'in Par ~ 

g with Section 10800). 
38 ib) T public administrator is entitled to a minim 
39 compe ation of three hundred fift\' dollars 1$350\. 
40 SE 6. Section 8404 of the Probate Code is amended 
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1 to 
2 (a) Before letters are issued, the perso 
3 tive (other than a trust company or a p c 
4 adminiS ator) shall file an acknowledgment ofree . t of 
5 a statem t of duties and liabilities of the ce of 
6 personal r resentative. The statement shall in the 
7 form presc ed by the Judicial Council. 
8 (b) The c t may by local rule r uire the 
9 acknowledgme of receipt to include e personal 

10 representative's ial security number and driver's 
11 license number, . y, provided that court ensures 
12 their confidentiality. 
13 (c) The statement 
14 by the Judicial Counc' oes not su 
15 which the statement is bed. 

ilities prescribed 
rsede the law on 

16 SEC. 7. Section 8547 of e Pr ate Code is amended 
17 to read: J 
18 8547. (a) Subject to the . tions of this section, the 
19 court shall fix the comp tion of the special 
20 administrator. iJ 
21 (b) The compensation f the ecial administrator 
22 shall not be allowed un the clos of administration, 
23 unless the general per al represen tive joins in the 
24 petition for allowanc of the speci administrator's 
25 compensation or th court in its discr 'on so allows. 
26 Compensation for xtraordinary services f a special 
27 administrator ma)l e allowed on settlemen f the final 
28 account of th special administrator. e total 
29 compensation aid to the special administr or and 
30 general pers al representative shall not, tether, 
31 exceed the s provided in Part 7 (commencin with 
32 Section 10 ) for compensation for the ordinary d 
33 extraor . services of a personal representative. If e 
34 same pe on does not act as both special administrat 
35 and ge ral personal representative, the compensatio 
36 shall e divided in such proportions as the court 
37 det . es to be just or as may be agreed to by the 
38 sp ial administrator and general personal 
39 r resentative. 

) 40 SEC. 8. Section 9651 of the Probate Code is amended 
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1 
2 (a) A personal representative who in good faith 
3 tak into possession real or personal property, and 
4 reaso bly believes that the property is part of the estat 
5 of the dent, is not: 
6 (1) C . ally liable for so doing. 
7 (2) Ci liable to any person for so doing. 
8 (b) The rsonal representative shall 
9 reasonable e to determine the true na 

10 title to, the pro so taken into possessio 
11 ( c) During or her possession, e personal 
12 representative is en . ed to receive all r ts, issues, and 
13 profits of the pro rty. If the pr erty is later 
14 determined not to be p of the estat of the decedent, 
15 the personal representati shall de' r the property, or 
16 cause it to be delivered, t e per legally entitled to 
17 it, together with all rents, issu , and profits of the 
18 property received by the aI representative, less 

• 

19 any expenses incurred in prot g and maintaining the 
20 property and in collecting re issues, and profits. The 9 
21 personal representative m r uest court approval 
22 before delivering the oper pursuant to this 
23 subdivision. 
24 (d) The court may w the pers al representative 
25 reasonable compens on for servi s rendered in 
26 connection with the ties specified in 's section as to 
27 property later dete . ed not to be par f the estate of 
28 the decedent, if e court makes one 0 he following 
29 findings: 
30 (1) The se 
31 court makes . finding, the compensatio and the 
32 expenses costs of litigation, including aUo ey's fees 
33 of the att ey hired by the personal represen tive to 
34 handle e matter, are a proper expe e of 
35 admin' ation. 
36 (2) he services were essential to preserve, pr ect. 

and aintain the property. If the court makes 's 
fin g, the court shall award compensation and e 

enses and costs of litigation, including attorney's fe 

• 

• 

the attorney hired by the personal representative to \. I . 

' .. 

\ 
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1 dIe the matter, as an expense deductible from the 
2 ren issues, and profitS received by the person 
3 repr entative, or, if these are insufficient, as a Ii 
4 agains the property. 
5 SEC. Chapter 2.5 (commencing with Section 
6 is added 0 Part 5 of Division 7 of the Probate C 
7 read: 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

.5. HIRING AND PAYING A'IT 
ADVISERS, Al'lD OTHERS 

9680. (a) Ex pt as restricted or othe 'se provided 
by the will or by ourt order and subje to subdivision 
(b) and to Sectio 10804, the person representative, 
acting reasonably fo the benefit of t estate and in the 
best interest of inter ted persons, y hire persons to 
advise or assist the ersonal r resentative in the 
administration of th cluding attorneys, 
accountants, auditors, advisers, investment 
advisers, or other exper or ents, even if they are 
associated or affiliated wi th personal representative. 

(b) A provision in the directing the personal 
representative to hire a p 'cular person to advise or 
assist the personal represe ti e in the administration of 
the estate is not binding the ersonal representative, 
and the personal repres ay, but is not required 
to, hire that person. 

9681. (a) The co ensation 0 ersons hired under 
Section 9680, inclu g the attorn for the personal 
representative, s be determin by agreement 
between the pe onal representative and the person 
hired, and, exc t as provided in Sec n 9684 and in 
Chapter 3 (co encing with Section 11 ) of Part 8, is 
not subject t pproval or review by the urt. 

(b) Subje to Section 9682, if the de dent's will 
makes pro sion for the compensation of a p son hired 
under S tion 9680, including the attorne for the 
person epresentative, the compensation pro 'ded by 
the shall be the full and only compensation or the 
servi s of that person. 
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1 (a) The personal representative or a person 
2 der Section 9680, including the attorney for the 
3 epresentative, may petition the court be 
4 relieved m a provision of the decedent's that 
5 provides fo the compensation of a person hir under 
6 Section 9680 for relief from some other re . ction or 
7 other limiting rovision of the will on hiring of 
8 persons by the rsonal representative. 
9 (b) Notice of hearing on the petitio hall be given 

10 as provided in Sec n 1220 to all of the fo owing persons: 
11 (1) Each person . ed in Section 1 
12 (2) Each known ir whose inte st in the estate 
13 would be affected by e petition. 
14 (3) Each knQwn de e whose' terest in the estate 
15 would be affected by the etitio 
16 (4) TheAttorneyGener at 
17 General in Sacramento, if 
18 escheat to the state and its int 
19 affected by the petition. 
20 ( c) If the court determin 

office of the Attorney 
rtion of the estate is to 

st in the estate would be 

21 of the estate and in the b int est of the interested 
22 persons, the court may mean 0 er: 
23 (1) Granting relief fr the triction or other 
24 limiting provision of e will upo the terms and 
25 conditions the court sp mes in the 0 er. 
26 (2) Authorizing co pensation for t person hired 
27 under Section 9680 . amount greate han provided 
28 in the will. 
29 9683. (a) Exce as otherwise provi d in this 
30 section, the pers al representative may 
31 hired under Sec n 9680 out of funds of the 
32 proper expense f administration. 
33 (b) If a per n, including an attorney, is hired 0 assist 
34 the personal epresentative in the performance f the 
35 services of e personal representative for whic the 
36 personal r resentative is compensated under P t 7 
37 (comme ing with Section 108(0), the person hired s 
38 be paid ut of the personal representative's own fun 
39 and no out of the funds of the estate, except that, at th 
40 of the personal representative, the court may 
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1 er payment out of the estate directly to the pers 
2 . g the personal representative in the perfo ce 
3 of se services, the payment to be charged ag' and 
4 dedu from the compensation that otherwis ould 
5 be pai 0 the personal representative. 
6 (c) N . g in subdivision. (b) limits the a 
7 the perso representative to payout of 
8 estate for services of tax counsel, auditors, 
9 accountants, r other tax experts hired fo he providing 

10 of services in e computation, repor' , or making of 
11 tax returns, or negotiations which m e necessary for 
12 the final dete tion and paymen f taxes. 
13 9684. (a) SubJ ct to Section 105 and to subdivision 
14 (f) of this sectf , on petiti of the personal 
15 representative or interested rson, the court shall 
16 review the following in the petition: 
17 (1) The propriety ent by the personal 
18 representative of any p der Section 9680 who has 
19 been or is to be paid ou f ds of the estate. 
20 (2) The reasonableness f the agreed compensation 
21 under subdivision (a) of 'on 9681 of any person who 
22 has been or is to be pai ou f funds of the estate. 
23 (b) Notice of the he g on e petition shall be given 
24 as provided in Section 0 to f the following persons: 
25 (1) The person w se emplo ent or compensation is 
26 in question. 
f!:l (2) Each perso . ted in Sectio 1220. 
28 (3) Each kno heir whose inte sts in the estate is 
29 affected by the tition. 
30 (4) Each kn devisee whose inte sts in the estate 
31 is affected by e petition. 
32 (5) The orney General, by mail at t office of the 
33 Attorney neral in Sacramento, if any rtion of the 
34 estate is escheat to the state and its in 
35 estate is ected by the petition. 
36 (c) hearing the petition, the court sh approve 
37 the a eed compensation unless the court de rmines 
38 that e agreed compensation is unreasonable in 'ght of 
39 the ork to be performed for the estate. If the w has 
40 ady been performed and the court has not previously 
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1 'ewed the agreed compensation, the court 
2 . e whether the agreed compensati is 
3 onable in light of the work actually perfo ed for 
4 the e teo In making the determination to the 
5 reason leness of the compensation in the c e of the 
6 attorne or the personal representative, th ourt shall 
7 be guide by Rule 4-200 of the Rules of rofessional 
8 Conduct 0 the State Bar of California ees for legal 
9 services). I the court determines t the agreed 

10 compensatio is unreasonable, the c rt shall fix a 
11 reasonable am :unt as compensation. 
12 (0) If the co determines that attorney for the 
13 personal repr ntative has r eived excessive 
14 compensation, th ourt shall order e attorney to make 
15 an appropriate re d. If the co t determines that a 
16 person other the atto y for the personal 
17 representative has r eived exc ssive compensation, an 
18 order for the refund 0 the exc sive compensation may 
19 be obtained only in· a ocee g under Section 9684.5. 
20 (e) Except as provid in ubdivision (f), nothing in 
21 this section limits the rig contest the account of the 
22 personal representative er Chapter 3 (commencing 
23 with Section 11000) of P 
24 (f) The petitioner an 
25 the hearing on the titio 
26 subdivision (b) are b d by 
27 court under this sec . n. 

ersons to whom notice of 
was given pursuant to 

e determination of the 

28 9684.5. (a) Any . teres ted p son may commence a 
29 proceeding under . section to tain an order that a 
30 person dete Ci by the co to have received 
31 tion make an propriate refund. 
32 The procee' under this section ay be combined 
33 with the proc ding brought to dete . e whether the 
34 compensati is excessive. There shall e no additional 
35 filing fee' he petition under this secti is combined 
36 with the her proceeding. 
37 (b) proceeding under this secti shall be 
38 comm ced by filing a petition requesting at an order 
39 be Cie under this section and referring t 
40 pro eding brought to determine wh 
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1 pensation is excessive. 
2 ( Not less than 30 days before the hearing, th 
3 petiti r shall do both of the following: 
4 (1) notice of the hearing and a copy of e 
5 petition t mailed to the personal representativ and 
6 to any oth petitioner in the other proce g to 
7 determine w ther the compensation is excess' e. 
8 (2) Cause a ons and a copy of the pe' on to be 
9 served on the pe n whose compensation' laimed to 

10 be excessive. The ODS shall be in the £ and shall 
11 be served in the manner prescrib in Title 5 
12 (commencing with S . on 410.10) of P 2 of the Code 
13 of Civil Procedure. 
14 (d) If the court det~JWll the person who 
15 received excessive com nsatio should make an 
16 appropriate refund, the co so order. The order is 
17 a judgment that may be e d against the person 
18 ordered to make the refund. 
19 (e) An order that the 0 ey for the personal 
20 representative make an ap opria refund may be made 
21 without compliance the r uirements of this 
22 section. 
23 9685. Nothing in 
24 attorney to decline be the attorne or the personal 
25 representative or e right of an attome to withdraw as 
26 the attorney fur e personal representati , and, in such 
27 case, the atto is entitled to reasonable mpensation 
28 for the legal rvices actually provided. 
29 9686. (a chapter does not app 
30 procee for administration of a deceden 
31 comme ed befure January I, 1991. 
32 (b) otwithstanding its amendment or repeal 
33 e applicable law in effect before January I, 
34 ming the subject matter of this chapter continu to 

ly in any proceeding for administration of 
• 

Chapter 2.5 (commencing with Section 
~ ___ ~':" 9680) is added to Part 5 of Division 7 of the Probate Code 

pr:~Q?sd k) Lsenrblj Em i[j9 sf Ll IBiB filO RqJ b '-Z: to ,e,"" l! ..., tLJ..ikJ.. by ~lty/4' 71 -I' ~ Slatun4.· -tI,,1) 
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1 
2 CHAPTER 2.5. HIRING AND PAYING ATTORNEYS, 
3 ADVISERS, AND OTHERS 
4 
5 9680. (a) Except as restricted or otherwise provided 
6 by the will or by court order and subject to subdivision 
7 (b) and to Section 10804, the personal representative, 
8 acting reasonably for the benefit of the estate and in the 
9 best interest of interested persons, may hire persons to 

10 advise or assist the personal representative in the 
11 administration of the estate, including attorneys, 
12 accountants, auditors, technical advisers, investment 
13 advisers, or other experts or agents, even if they are 
14 associated or affiliated with the personal representative. 
15 (b) A prOvision in the will directing the personal 
16 representative to hire a particular person to advise or 
17 assist the personalrepresentative in the administration of 
18 the estate is not binding on the personal representative, 
19 and the personal representative may, but is not required 
20 to, hire that person. 
21 9681. (a) The compensation of persons hired under 
22 Section 9680, including the attorney for the personal 
23 representative, shall be determined by agreement 
24 between the personal representative and the person 
25 hired, and, except as provided in Section 9684 and in 
26 Chapter 3 (commencing with Section 11000) of Part 8, is 
27 not subject to approval or review by the court. 
28 (b) Subject to Section 9682, if the decedent's will 
29 makes provision for the compensation of a person hired 
30 under Section 9680, including the attorney for the 
31 personal representative, the compensation provided by 
32 the will shall be the full and only compensation for the 
33 services of that person. 
34 9682. (a) The personal representative or a person 
35 hired under Section 9680, including the attorney for the 
36 personal representative, may petition the court to be 
37 relieved from a provision of the decedent's will that 
38 provides for the compensation of a person hired under 
39 Section 9680 or for relief from some other restriction or 
40 other limiting provision of the will on the hiring of 
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1 persons by the personal representative. 
2 (b) Notice of the hearing on the petition shall be given 
3 as provided in Section 1220 to all of the following persons: 
4 ( 1) Each person listed in Section 1220. 
5 (2) Each known heir whose interest in the estate 
6 would be affected by the petition. 
7 (3) Each known devisee whose interest in the estate 
8 would be affected by the petition. 
9 (4) The Attorney General, at the office of the Attorney 

10 General in Sacramento, if any portion of the estate is to 
11 escheat to the state and its interest in the estate would be 
12 affected by the petition. 
13 (c) If the court determines that it is to the advantage 
14 of the estate and in the best interest of the interested 
15 persons, the court may make an order: 
16 (1) Granting relief from the restriction or other 
17 limiting provision of the will upon the terms and 
18 conditions the court specifies in the order. 
19 (2) Authorizing compensation for the person hired 
20 under Section 9680 in an amount greater than prmided 
21 in the will. 
22 9683. (a) Except as otherwise provided in this 
23 section, the personal representative may pay persons 
24 hired under Section 9680 out of funds of the estate as a 
25 proper expense of administration. 
26 (b) If a person, including an attorney, is hired to assist 
27 the personal representative in the performance of the 
28 services of the personal representative for which the 
29 personal representative is compensated under Part 7 
30 (commencing with Section 10800), the person hired shall 
31 be paid out of the personal representative's own funds 
32 and not out of the funds of the estate, except that, at the 
33 request of the personal representative, the court may 
34 order payment out of the estate directly to the person 
35 assisting the personal representative in the performance 
36 of these services, the payment to be charged against and 
37 deducted from the compensation that otherwise would 
38 be paid to the personal representative. 
39 (c) ~othing in subdivision (b) limits the authority of 
40 the personal representative to payout of funds of the 
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1 estate for services of tax counsel, tax auditors, 
2 accountants, or other tax experts hired for the providing 
3 of services in the computation, reporting, or making of 
4 tax returns, or in negotiations which may be necessary for 
5 the final determination and payment of taxes. 
6 9684. (a) Subject to Section 10590 and to subdivision 
7 (f) of this section, on petition of the personal 
8 representative or an interested person, the court shall 
9 review the following as requested in the petition: 

10 (1) The propriety of employment by the personal 
11 representative of any person under Section 9680 who has 
12 been or is to be paid out of funds of the estate. 
13 (2) The reasonableness of the agreed compensation 
14 under subdivision (a) of Section 9681 of any person who 
15 has been or is to be paid out of funds of the estate. 
16 (b) Notice of the hearing on the petition shall be given 
17 as provided in Section 1220 to all of the following persons: 
18 (1) The person whose employment or compensation is 
19 in question. 
20 (2) Each person listed in Section 1220. 
21 (3) Each known heir whose interest in the estate 
22 would be affected by the petition. 
23 (4) Each known devisee whose interests in the estate 
24 would be affected by the petition. 
25 (5) The Attorney General, at the office of the Attorney 
26 General in Sacramento, if any portion of the estate is to 
27 escheat to the state and its interest in the estate would be 
28 affected by the petition. 
29 (c) On hearing the petition, the court shall approve 
30 the agreed compensation unless the court determines 
31 that the agreed compensation is unreasonable in light of 
32 the work to be performed for the estate. IT the work has 
33 already been performed and the court has not previously 
34 reviewed the agreed compensation, the court shall 
35 determine whether the agreed compensation is 
36 unreasonable in light of the work actually performed for 
37 the estate. In making the determination as to the 
38 reasonableness of the compensation in the case of the 
39 attorney for the personal representative, the court shall 
40 be guided by. Rule 4-200 of the Rules of Professional 
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1 Conduct of the State Bar of California (fees for legal 
2 services). If the court determines that the agreed. 
3 compensation is \iIlI'easonable, the court shall fix a 
4 reasonable amount as compensation. 
5 (d) If the court determines that the attorney for the 
6 personal representative has received excessive 
7 compensation, the court shall order the attorney to make 
8 an appropriate refund. If the court determines that a 
9 person other than the attorney for the personal 

10 representative has received excessive compensation, an 
11 order for the refund of the excessive compensation may 
12 be obtained only in a proceeding under Section 9684.5. 
13 (e) Except as provided in subdivision (f), nothing in 
14 this section limits the right to contest the account of the 
15 personal representative under Chapter 3 (commencing 
16 with Section 11(00) of Part 8. 
17 (f) The petitioner and all persons to whom notice of 
18 the hearing on the petition was given pursuant to 
19 subdivision (b) are bound by the determination of the 
20 court under this section. 
21 9684.5. (a) Any interested person may commence a 
22 proceeding under this section to obtain an order that a 
23 person determined by the court to have received 
24 excessive compensation make an appropriate refund. 
25 The proceeding under this section may be combined 
26 with the proceeding brought to determine whether the 
27 compensation is excessive. There shall be no additional 
28 filing fee if the petition under this section is combined 
29 with the other proceeding. 
30 (b) A 'proceeding under this section shall be 
31 commenced by filing a petition requesting that an order 
32 be made under this section and referring to the other 
33 proceeding brought to determine whether the 
34 compensation is excessive. 
35 (c) Not less than 30 days before the hearing, the 
36 petitioner shall do both of the following: 
37 (1) Cause notice of the hearing and a copy of the 
38 petition to be mailed to the personal representative and 
39 to any other petitioner in the other proceeding to 
40 determine whether the compensation is excessive . 
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1 (2) Cause a summons and a copy of the petition to be 
2 served on the person whose compensation is claimed to 
3 be excessive. The summons shall be in the fonn and shall 
4 be served in the manner prescribed in Title 5 
5 (commencing with Section 410.10) of Part 2 of the Code 
6 of Civil Procedure. 
7 (d) If the court determines that the person who 

. 8 received excessive compensation should make an 
9 appropriate refund, the court shall so order. The order is 

10 a judgment that may be enforced against the person 
11 ordered to make the refund. 
12 (e) An order that the attorney for the personal 
13 representative make an appropriate refund may be made 
14 without compliance with the requirements of this 
15 section. 
16 9685. Nothing in this chapter limits the right of an 
17 attorney to decline to be the attorney for the personal 
18 representative or the right of an attorney to withdraw as 
19 the attorney for the personal representative, and, in such 
20 case, the attorney is entitled to reasonable compensation 
21 for the legal services actually provided. 
22 9686. (a) This chapter does not apply in any 
23 proceeding for administration of a decedent's estate 
24 commenced before J?F778';, 1, 1001. 
25 (b) !\Jotwithstanding its r9Jleal, the applicable law in 
26 effect before }M'l?qsn, 1 1, governing the subject 
27 matter of this chapter continues to apply in any 
28 proceeding for administration of a decedent's estate 
29 commenced before JIlftH?d 1, 1991. 

31 Asse Bill 759 of the 1989-90 Regular 
32 enacte establishes a new Probate Cod . which 
33 case this chap shall become operative e same date 
34 that the Probat ode added b ssembly Bill 759 
35 becomes operative. 
36 SEC. 10. Section 104 
37 to read: 
38 10404.5. aa.!'Ifustanding an. OVISlOn of the 

deceden '_'-'", the personal representa is authorized 39 
40~to~~~~~~~~~~~~ 
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1 granted by Section 10565, whether or not the personal 
2 repr ntative has been granted authority to administe 
3 the es e under this part. 
4 SEC. 1. Section 10406 of the Probate Code is 
5 amended read: 
6 10406. Subjecttosubdivision (c), this part 
7 in all of the llowing cases: 
8 (1) Where authority to administer the 
9 granted under . part. 

10 (2) Where a ority to administer the 
11 granted under fo er Sections 591.1 to 591.9, . 
12 the Probate Code a petition filed after J 1,1985. 
13 (3) Where autho 'ty was granted priOl~ 0 January 1, 
14 1985, to administer e estate under t Independent 
15 Administration of Est es Act and one f the following 
16 requirements is satisfie : 
17 (A) A petition was fil r Section 591.1 of 
18 the Probate Code after J uary 1, 1 , requesting that 
19 the personal representativ be au rized to administer 
20 the estate under the Ind end t Administration of 
21 Estates Act in effect at the . petition was filed, and 
22 the petition was granted. 
23 (B) A petition is filed unde . part requesting that 
24 the personal representative thorized to administer 
25 the estate under this part, d t petition is granted. 
26 (b) Except as provided . para ph (3) of subdivision 
27 (a), a personal representa e who granted authority 
28 prior to January 1, 1985, 0 administ the estate under 
29 the Independent A . 'stration of states Act shall 
30 continue to administer e estate unde the provisions of 
31 the Independent A . tration of Est a s Act that were 
32 applicable at the' the petition was anted. 
33 (c) If the per nal representative as granted 
34 independent a 'stration authority pri to July 1, 
35 1988, the person representative may use at existing 
36 authority on after July 1, 1988, to borrow oney on 
37 a loan secure by an encumbrance upon real roperty, 
38 whether or not that existing authority inel es the 
39 authority sell real property. 
40 (d) Se 'ons 10404.5, 10565, and 10585.5 as enac 
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1 t added this subdivision, and Section 105 
2 the act that added this subdivision, 
3 apply to y proceeding for administratio of a 
4 decedent's e te commenced before January. ,1991. 
5 Section 10501 as that section existed p . r to its 
6 amendment b the act that added this bdivision, 
7 continues to app in any proceeding for a . 'stration 
8 of a decedent's est e commenced before J uary 1, 1991, 
9 notwithstanding its endment by the ct that added 

10 this subdivision. 
11 SEC. 12. Section IS 

12 amended to read: 
13 10501. (a) Notwithst ding any' other provision of 
14 this part, whether the pe nal re esentative has been 
15 granted full authority or 'te uthority, a personal 
16 representative who has obt ed uthority to administer 
17 the estate under this part i r quired to obtain court 
18 supervision, in the manner pro ded in this code, for any 
19 of the following actions: 
20 (1) Allowance of the ,epresentative's 
21 compensation. 
22 (2) Settlement of acco 
23 (3) Preliminary and distrib 'ons and discharge. 
24 (4) Sale of property f the esta to the personal 
25 representative or to e attorney or the personal 
26 representative. 
27 (5) Exchange of p perty of the estat for property of 
28 the personal repr ntative or for p perty of the 
29 attorney for the p onal representative. 
30 (6) Grant of option to purchase pr 
31 estate to the per nal representative or to 
32 for the personal epresentative. 
33 (7) Allowan ,payment, or compromise 0 

34 the personal epresentative, or the attorne. 
35 personal rep sentative. against the estate. 
36 (8) Com omise or settlement of a claim, ac 
37 proceedin by the estate against the p 
38 represent 've or against the attorney for the pe 
39 represen tive. 
40 (9) Extension, renewal, or modification of the terms of 
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1 a debt 0 ther obligation of the personal representati , 
2 or the att ey for the personal representative, o· to 
3 or in favo f the decedent or the estate. 
4 (b) No ·thstanding any other provision of 
5 a personal r resentative who has obtained onlWlimi 
6 authority to dminister the estate under 
7 required to 0 tain court supervision, in 
8 provided in code, for any of the follo 
9 (1) Sale of re property. 

10 (2) Exchange real property. 
11 (3) Grant of an tion to purchase 
12 (4) Borrowing ney with the I 
13 encumbrance upon r property. 

al property. 
secured by an 

14 (c) Paragraphs (4) (9), incl . e, of subdivision (a) 
15 do not apply to a tr tion tween the personal 
16 representative as such an the p onal representative as 
17 an individual where all of e owing requirements are 
18 satisfied: 
19 (1) Either (A) the perso representative is the sole 
20 beneficiary of the estate 0 ) all the known heirs or 
21 devisees have consented th transaction. 
22 (2) The period for . g cre ·tor claims has expired. 
23 (3) No request for ial noti is on file or all persons 
24 who filed a request foI' ecial no ·ce have consented to 
25 the transaction. 
26 (4) The claim of 
27 been paid, settled, 
28 consented to the t#->lUaction. 

o filed a elaim has 
the creditor has 

29 (d) Subdivisio (a) does not apply 0 the hiring and 
30 paying of perso including the attorne for the personal 
31 representative, . ed under Section to advise or 
32 assist the pers al representative in the .. tration of 
33 the estate. 
34 SEC. 13. ection 10565 is added to the 
35 to read: 
36 10565. 
37 
38 
39 
40 inves 

) Subject to Section 10804, t 
tive,has the power to hire persons t 

the administration of the estate, 

personal 
advise or 

eluding 
, accountants, auditors, technical 
nt advisers, or other experts or agents, 
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1 th associated or affiliated with the 
2 entative. 
-3 he personal representative has the 
4 agree and pay the compensation of e persons 
5 describe 'n subdivision (a) out of funds the estate 
6 unless th person is hired to assist e personal 
7 representati in the performance of rvices of the 
.g personal re esentative for which the personal 
9 representative compensated Part i 

10 (commencing Section 108(0). 
11 SEC. 14. Sectio 10585.5 is adde 0 the Probate Code. 
12 to reaci: 
13 10585.5. 
14 10580, the personal 
15 proposed action with 
16 powers granted by Sec 
17 attorneys, advisers, and 0 s to advise or assist in the 
18 administration of the estat : 
19 (1) The notice of pro action shall include, in 
20 addition to the informati ired by Section 10585, an 
21 estimate of the total am ompensation to be paid 
22 to the person hired. 
23 (2) If the person torney, each person 
24 given notice of pro also be provided 
25 with a copy of the made pursuant to 
26 Section 6148 of the usiness and Pro ssions Code. 
27 (3) If the perso hired is not an atto ey, each person 
28 given notice of oposed action shall 0 be provided 
29 with a copy of t written contract, if any, overning the 
30 hiring and co ensation. 
31 (b) If it app ars that the total amount of c pensation 
32 to be paid to e person hired will exceed th ount of 
33 the last prev us estimate given in a notice 0 roposed 
34 action, the ersonal representative may give nother 
35 notice of R oposed action stating a new estimat of the 
36 total amo t of compensation to be paid to the 
37 i c) Se . on 10590 does not appLy to the extent th 
38 compen tion paid or to be paid exceeds the amo of 
39 the es' ate contained in the notice of proposed action 
40 most r ently given. /. 
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15. Part 7 (commencing with Section qr..uv) is 
Division 7 of the Probate Code, to r 

COMPENSATION OF PERS 
REPRESENTATIVE 

10800. (a) S ~ect to the provisio of this part, for 
ordinary service the personal re esentative shall 
receive compensa n based on the, alue of the estate 
accounted for by th ersonal repr entative, as follows: 

(1) Four percent the first en thousand dollars 
($15,000). ,1 

(2) Three percent 0 the n t eighty-five thousand 
dollars ($85,000). 

(3) Two percent on the nine hundred thousand 
dollars ($900,000). 

(4) One percent on th ext nine million dollars 
($9,000,000) . 

(5) One-half of one pe ent 0 the next fifteen million 
dollars ($15,000,000). 

(6) For all abov twenty- ve million dollars 
($25.,000,000), a reaso bIe amoun 0 be determined by 
the court. 

(b) For the p ses of this secti ,the value of the 
estate accounted £ by the personal re esentative is the 
total amount of appraisal of proper the inventory, 
plus gains over e appraisal value on sal ,plus receipts, 
less losses fro the appraisal value on ales, without 
reference to e cumbrances or other obliga ns on estate 
property. 

10B01. S ~ect to the provisions of t part, in 
addition to e compensation provided by Sec n 10800, 

may allow additional compensa: 'on for 
extraord;'" 'n~' services by the personal represen ve in 
an amo t the court determines is just and reas able. 

1 (a) Except as otherwise provided in this 
if the decedent's will makes provision for he 
ation of the personal, representative, e 
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1 pensation provided by the will shall be the full 
2 0 compensation for the services of the per 
3 rep sentative. 
4 (b) The personal representative may pen' n the 
5 court be relieved from a provision of the ,ill that 
6 provide for the compensation of th personal 
7 represent ·ve. 
8 (c) Noti of the hearing on the petitio 
9 as provided . ection 1220 to all of the fo 

10 (1) Each p on listed in Section 12 . 
11 (2) Each kn heir whose inte st in the estate 
12 would be affecte y the petition. b 
13 (3) Each known evisee whose' terest in the estate 
14 \vould be affected b the petitio 
15 (4) The Attorney eral, at t office of the Attorney 
16 General in Sacramento, . rtion of the estate is to 
17 escheat to the state and i est in the estate would be 
18 affected by the petition. 
19 (d) If the court deterrn.iJjl~ that it is to the advantage 
20 of the estate and in the interest of the persons 
21 interested in the estate, e c rt may make an order 
22 authorizing compe tion or the personal 
23 representative in an unt grea than provided in the 
24 will. 
25 10803. An ment betwe the personal 
26 representative an heir or d 'see for higher 
27 compensation that provided by t part is void. 
28 10804. Uoles expressly authorized b e decedent's 
29 will, a person representative who is an ttorney may 
30 receive the P, sonal representative's com sation but 
31 not compen tion for services as the estate 
32 10805. I there are two or 
33 represent 'ves, the personal repres tative's 
34 compens 'on shall be apportioned among the p sonal 
35 represe atives bv the court according to the se 
36 actuail rendered by each personal representative 
37 agree to by the personal representatives. 
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1 ALLOWANCE OF COMPENSATION BY 
2 COURT 
3 
4 O. (a) At any time after four months fro 
5 issuan of letters, the personal representative m 
6 petition questing an allowance on the compe 

'\ 7 the perso representative. 
/ 8 (b) :'<Joti of the hearing on the petition s be given 

9 as provided Section 1220 to all of the ~ owing: 
10 (1) Each pe on listed in Section 122 
11 (2) Each kn heir whose inter in the estate 
12 would be affecte y the payment of e compensation. 
13 (3) Each known evisee whose' erest in the estate 
14 would be affected b e paymen f the compensation. 
15 (4) The Attorney eral, at office of the Attorney 
16 General in Sacramento, any rtion of the estate is to 
17 escheat to the state and it t est in the estate would be 
18 affected by the petition. 
19 (c) On the hearing, urt may make an order 

"\ 20 allowing the portion of t ensation of the personal j 

/ 

21 representative, on acc rvices rendered up to 
22 that time, that the co dete s is proper. The order 
23 shall authorize the ersonal rep sentative to charge 
24 against the estate t amount allo d. 
25 10831. (a) At e time of the .. g of the final 
26 account and pe' on for an order for 
27 the personal re esentative may petitio he court for an 
28 order fixing allowing the personal r resentative's 
29 compensatio for all services rendered the estate 
30 proceeding 
31 (b) Th equest for compensation may be 
32 the final count or the petition for final dis 

I) 33 may be ade in a separate petition. 
34 (c) _ tice of the hearing on the petition shall b 
35 as pro ded in Section 1220 to all of the following: 
36 (1) ach person listed in Section 1220. 
37 ( Each known heir whose interest in the est 
38 wo d be affected by the payment of the compensatio 
39 () Each known devisee whose interest in the estate o 40 would be affected by the payment of the compensation. 
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1 The Attorney General, at the office of the Attorney 
2 Gen in Sacramento, if any portion of the estate is to 
3 eschea to the state and its interest in the estate would be 
4 affecte y the petition. 
:5 ( d) 0 the hearing, the court shall make an ord 
6 fixing an owing the compensation for all servi s 
7 rendered the estate proceeding by the pers al 
8 representati . The order shall authorize the pe nal 
9 representativ to charge against the estate the 

10 allowed, less amount previously charged ag 
11 estate pursuant Section 10830. 
12 10832. ~otwi tanding Sections 10830 an 
13 court may allo compensation to personal 
14 representative for xtraordinary service' efore final 
15 distribution when of the following r uirements is 
16 satisfied: 
17 (a) It appears likely t administr on of the estate 
18 will continue, whether e to litigati or otherwise, for 
19 an unusually long time. 
20 (b) Present payment 
21 beneficiaries of the estate. 

t the estate or the 

22 ( c) Other good cause is s 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 

10850. (a) This part d s not a 
for administration of a ecedent 
before January 1, 1991 

ly in any proceeding 
estate commenced 

(b) l'\otwithstan . or repeal by this 
act, the applicable in effect befor January 1, 1991, 
governing the sub' ct matter of this t continues to 
apply in any oceeding for a tration of a 
decedent's esta commenced before Jan y 1, 1991. 

SEC. 16. S tion 10900 of the Pro te Code is 
amended to ad: 

10900. ( An account shall include bot 
37 statement provided in subdivision \b) ami 
38 administr 'on as provided in subdivision (c). 
39 (b) T financial statement shall include a s 
40 statem t, together with supporting schedules. 
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Property in all inventories. 1 
2 eceipts, excluding property listed in 
3 inven 
4'(3) on sales. 
5 (4) 0 r acquisitions of property. 
6 (5) Dis ements. 
7 ., '(-6) Lo on sales. 
8 (7) Other . ositions of property. 
9 (8) Prope remaining on hand. 

10 (c) The rep of admjnistration s state the 
11 liabilities of the state, including credit claims, the 
12 hiring and payme of any persons und Section 96BO 
13;, who have been or to be paid out of Os of the estate, 
14 and all, other matters ecessary to sho the condition of 
15 the estate. . l' 
16 (d) The statement liabiliti. in the report of 
17 administration shall inclu the f, owing information: 
18 (I) Whether notice to .e·· rs was given under 
19 Section 9050. 
20 (2) Creditor claims filed,' uding the date of filing 
21 the claim, the name of the c ant, the amount of the 
22 claim, and the action taken n e claim. 
23 (3) Creditor claims not aid, tisfied, or adequately 

) 
24 provided for. As to each . ch c . , the statement shall 

) . 25 indicate whether the cl is due d the date due, the 

, I 
I 

,I 

26 date any notice of rej . 'on was giv , and whether the 
27 creditor has broug an action 0 the claim. The 
28 statement shall ide . any- real or rsonal property 
29 that is security for e claim, whether b ortgage, deed 
30 of trust, lien, or er encumbrance. 
31 SEC. 17, S 'on 10954 of the Pro te Code is 
32 amended to r d: 

) 33 10954. (a otwithstanding any other ovision of 
34 this part, t personal representative is not r uired to 
35 file an a ount if any of the following con 'tions is 
36 satisfie to each person entitled to distributi from 
37 the es 
38 (1) e person has executed and filed a 'tten 
39 waiv r of account or a written acknowledgment tha the 

) 40 person's interest has been satisfied. 
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1 
2 
3 
4 

Adequate provision has been made for satisfactio 
of the person's interest. This paragraph does t 
o a residuary devisee or a devisee whose int 

estate is ~ubject to abatement. paym 
5 or accrual of interest or income. 
6 aiver or acknowledgment under su 
7 executed as follows: 
8 erson entitled to distribution is 
9 that person. 

10 rson entitled to distributio s a minor, bv 
11 a person au rized to receive mon or property 
12 belonging to th or. If the waiver or knowledgment 
13 is executed by a dian of the estat f the minor. the 
14 waiver or acknow gment may be e cuted without the 
15 need to obtain a roval of the urt in which the 
16 guardianship procee . g is pen . 
17 (3) If the perso entitled o distribution is a 

of the estate of the 
knowledgment may be 

18 conservatee, by the c 
19 conservatee. The waiv 
20 executed without the n 
21 court in which the co 

o obtain approval of the 
rvatorship proceeding lS 

22 pending. 
23 (4) If the person enti 
:24 the trustee, but only' the 
25 acceptance of the trust filed 

distribution is a trust. by 
ed trustee's wntten 
the court. In the case 
. uing jUrisdiction of 26 of a trust that is subje to the co 

27 the court pursuant 0 Chapter 
28 Section 17300) of art 5 of Divisi 
29 acknowledgment ay be executed 
30 obtain approval the court. 

(commencing with 
9, the waiver or 

'tbout the need to 

31 (5) If the pe on entitled to distributi is an estate, by 
32 the personal r resentative of the estate The waiver or 
33 acknowled ent may be executed witho the need to 
34 obtain appr val of the court in which the e ate is being 
35 adrniniste d. 
36 '6) If the person entitled to :5 

37 inca pac ted, unborn, unascertained, or is 
38 whose entity or address is unknown, or is a de ated 
39 class persons who are not ascertained or are ot in 
40 bein , and there is a guardian ad litem appoin ed to 
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1 repres the person entitled to 
2 guardian a litem. " 
3 (7) IT person entitled to distrib 
4 designated ttorney in fact who has the p 
5 the power 0 attorney to execute th 
6 acknowledgm by either, of the follo 
7 (A) The perso entitled to distributio 
8 competent. 
9 (B) The attorne in fact. 

10 (c) Notwithstan g subdivision 

AB 831 

11 (1) The personal resentative file a final report 
12 of administration at e time th final account would 
13 otherwise have been equired. e final report shall 
14 include the amount of mp tion paid or payable to 
15 the personal representa ¥e shall set forth the basis 
16 for determining the amo t 
17 (2) A creditor whose' 
18 may petition under Sectio 
19 SEC. 18. Section 11 
20 amended to read: 
21 UOOO. (a) The pe onal presentative shall give 
22 notice of the hearing provide in Section 1220 to all of 
23 the following perso 
24 (1) The person . ed in Sectio 1220. 
25 (2) Each kno heir whose . erest in the estate 
26 would be affecte by the account. 
27 (3) Each kn devisee whose' 
28 would be affe by the account. 
29 (4) The A rney General, at the offi. of the Attorney 
30 General in cramento, if any portion the estate is to 
31 escheat to e state and its interest woul be affected by 
32 the acco 
33 (5) IT e estate is insolvent, each cre 'tor who has 
34 filed a that is allowed or approved bu 's unpaid in 
35 whole in part. 
36 (b) f the petition for approval of the acco 
37 allo ce of all or a portion of the compensa 
38 per nal representative, the notice of hearin 
39 st 

, 40 (c) If the account is a final account and is iiled 
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1 together a petition for an order for final distribution 
2 of the esta the notice of hearing shall so state. 
3 SEC. 19. Section 11003 of the Probate Co 
4 amended to ad: 
5 11003. (a) the court determines that the 
6 was without re onable cause and in bad faith, 
7 may award ag' t the contestant the compe 
8 costs of the pers al representative and ot expenses 

es, incurred 
is a charge 

estate and the 
y amount that 

9 and costs of litigati , including attorney's 
10 to defend the acco t. The amount awar 
11 against any interest 0 e contestant in 
12 contestant is person y liable for 
13 remains unsatisfied. 
14 (b) If the court dete e opposition to the 
15 contest was without reas and in bad faith, the 
16 court may award the t the costs of the 
17 contestant and other e nses d costs of litigation, 
18 including attorney's fees, in a to contest the account. 
19 The amount awarded a charge against the 
20 compensation or other terest of the personal 
21 representative in the s te and the personal 
22 representative is liable pe on v and on the bond. if any. 
23 for any amount that re s' atisfied. '. ' 
24 SEC. 20. Section 05 of the Probate Code is 
25 amended to read: 
26 12205. (a) The urt may red ce the compensation 
27 of the personal r resentative or e attorney for the 
28 personal repres tative by an ount the court 
29 determines to b ppropriate if the c rt makes all of the 
30 following dete . ations: 
31 11) The . e taken for adrninistra n of the estate 
32 exceeds the e required by this chap r or prescribed 
33 by the co 

(2) 34 time taken was within the ontrol of the 
35 epresentative or attorney whose CQrnpensation 
36 reduced. "'" 
37 (3) he delay was not in the best interest oHhe estate 
38 or' erested persons. 
39 ) An order under this section reducing 
40 c pensation may be made regardless whether: 
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1 (1) The mpensation otherwise allowable under Part 
2 7 (commen g with Section 108(0) would be reasonable 
3 compensation or the services rendered by the perso 
4 representative. 
5 (2) The com nsation otherwise paid or to be p' to 
6 the attorney for e personal representative wo be 
7 considered reaso hIe compensation for the rvices 
8 rendered by the a orney. 
9 (c) An order un r this section may be m 

10 of the following he gs: 
11 (1) The hearing £ final distribution. 
12 (2) The hearing for allowance on th 
13 of the personal repres tative. 
14 (3) The hearing un r Section 
15 compensation of the attorney 
16 representative. 
17 (d) In making a dete 

to review the 
r the personal 

der this section, the 
18 court shall take into acc 
19 Section 12202 as a result 0 

t action taken under 

~ 20 ( e) If the court determin 
p vious delay. 

at the attorney for the 
eceived compensation in 

owed under this section, 
to make an appropriate 

21 personal representative has 
22 excess of the reduced amo 
23 the court shall order the a 
24 refund. 

• 25 SEC. 21. Section 
26 amended to read: 

) 

27 15640. A trustee ho has ac pted the trust may 
28 resign only by one f the followin methods: 
29 (a) As provide in the trust ins ent. 
30 (b) In the c of a revocable tru , with the consent 
31 of the person ding the power to voke the trust. 
32 (c) In the e of a trust that is not vocable, with the 
33 consent of dult beneficiaries who 
34 entitled to ceive income under the st or to receive 
35 a distribu . n of principal if the trust wer terminated at 
36 the tim consent is sought. If a bene~iary has a 
37 conserv, or, the conservator may consent to e trustee's 
38 resign 'on on behalf of the conservate, without 
39 obt' g court approval. Without limiting the power of 

~ 40 the neficiary to consent to the trustee's resignation, if 
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1 the beneficiary has dfflignated an attorney in fact who 
2 the power the power of attorney to consent to 
3 trustee's resi tion. the attorney in fact may conse 
4 the resignatio 
5 (d) Pursuari to a court order obtained on pe' on by 
6 the trustee un Section 17200. The court accept 
7 the trustee's re tion and may make orders 
8 necessary for the reservation of the property, 
9 including the appo tment of a receiver or//" temporary 

10 trustee. 
11 SEC. 22. Section 5642 of the ate Code is 
12 amended to read: 
13 15642. (a) A trus~Pl 
14 with the trust instrumen by the co on its own motion, 
15 or on petition of a settlor, otrustee r beneficiary under 
16 Section 17200. 
17 (b) The grounds for re a trustee by the court 
18 include the following: 
19 (1) Where the trustee h 
20 trust. 
21 (2) Where the trustee is,,' ~ ... vent or otherwise unfit to 
22 administer the trust. 
23 (3) Where hostility 
24 cotrustees impairs the Ilmilili 
25 (4) Where the h-t,,~fIl,. 
26 (5) Where the 
27 under the circums ces. 
28 (6) For other d cause. 

of cooperation among 
tion of the trust. 
eclines to act. 

29 ( c) If it appe to the court tha t property or the 
30 interests of a be ciary may suffer s or injury pending 
31 a decision on etition for removal a trustee and any 
32 appellate re' ,the court may, on i own motion or on 
33 petition of a otrustee or beneficiary, mpel the trustee 
34 whose rem al is sought to surrender t property to a 
35 co trustee to a receiver or temporary stee. The court 
36 may also spend the powers of the truste· to the extent 
37 the co deems necessary. 
38 SEC . Section 15645 is added to the Pro te Code, 
39 
40 If the trustee of a trust that is not revoqable has 

• 94 560 
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1 refused to transfer administration of the trust t 
2 successor trust comp on request of the benefic' 
3 described in subdivisi -(c) of Section 15640 
4 court in subsequent p ceedings under Sectio 17200 
5 makes an order remo . g the existingee and 
6 appointing a trust compan as successor trust e court 
7 may, in its discretion, ard costs and ... easonable 
8 attorney's fees incurred y the petiti er in the 
9 proceeding to be paid by th tee or fr the trust as 

10 ordered by the court. 
11 SEC. 24. Section 15660 
12 amended to read: 
13 15660. (a) If the trust has n e or if the trust 
14 instrument requires a vacancy in ce of a cotrustee 
15 . to be filled, the vacancy shall be tl.\Elfl as provided in this 
16 section. 
17 (b) If the trust instrument pro 
18 of appointing a trustee or name 
19 vacancy, the vacancy shall be ed 

) 20 trust instrument. 

s a practical method 
person to fill the 

provided in the 

21 ( c) If the vacancy in the 0 ce of tee is not filled 
22 as provided in subdivision (b) the vac cy may be filled 
23 by a trust company that has eed to a ept the trust on 
24 agreement of all adult bene iaries wh e receiving or p 2.5 are entitled to receive in me under he trust or to 
26 receive a distribution of principal if e trust were 
27 terminated at the time e agreement' made. If a 
28 beneficiary has a conseI"l tor, the conserv or may agree 
29 to the successor truste on behalf of th conservatee 
30 without obtaining co approval. Withou . ·ting the 
31 power of the benefici to agree to the succ sor trustee, 

)1 , 32 if the beneficiary has esignated an attorne fact who 
33 has the power unde the power of attorney agree to 
34 the successor trust ,the attorney in fact ma agree to 
35 the successor trus e. 

! I 
('.j 

36 l,d) If the vac y in the office of trustee is ot filled 
37 as provided in s division (b) or (c), on peti n of a 
38 cotrustee or be ficiary, the court may, in its dis etion, 

i 39 appoint a trust to fill the vacancy. If the trust p vides 
); ~ 40 for more than one trustee, the court may, in its disc tion, 

I , 
! 

\ 1 
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1 appoint the ori number or any lesser numb 
2 trustees. In sele g a trustee, the court sh give 
3 consideration to es of the beneficiaries 
4 14 years of age or lde._ 
5 SEC. 25. Sectio 15686 is added to the Pro 
6 to read: 
7 15686. (a) As tee's fee" 
8 includes, but is not' 'ted to, the trustee's, eriodic base 
9 fee, rate of percent e compensation, .. urn fee, 

10 hourly rate, and trans tion charge, but es not include 
11 fees for extraordinary rvices. 
12 (b) A trustee may n t charge an . creased trustee's 
13 fee for admjnjstration a partie trust unless the 
14 trustee first gives at leas 60 days' tten notice of that 
15 increased fee to each efic' of the trust whose 
16 interest may be affected the' reased fee. 
17 (c) If a beneficiary files peti .' n under Section 17200 
18 for review of the increased st ' s fee or for removal of 
19 the trustee and serves a p of the petition on the 
20 trustee before the expirati f the 6O-day period, the 
21 increased trustee's fee does n take effect as to that trust 
22 until otherwise ordered by e court or the petition is 
23 dismissed. 
24 SEC. 26. Section 172 the Probate Code IS 

25 amended to read: 
26 17200. (a) Except as rovi d in Section 15800, a 
27 trustee or beneficiary 0 a trust ay petition the court 
28 under this chapter con rning th internal affairs of the 
29 trust or to determine e existen of the trust. 
30 (b) Proceedings c ceming th internal affairs of a 
31 trust include, but ar ot limited to, roceedings for any 
32 of the following pu oses: 
33 (1) Detenninin questions of con ction of a trust 
34 instrument. 
35 (2) Dete the existence or n existence of anv 
36 immunity, powe privilege, duty, or ri' t. 
37 (3) Dete g the validity of a tru provision. 
38 (4) Ascert' g beneficiaries and termining to 
39 whom proper shall pass or be delivere upon final or 
40 partial termination of the trust, to tli extent the 

94 590 
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1 detennination is n made by the trust ins:tnl'. 
2 (5) Settling the ounts and passing upo 
3 . the trustee, inclU£m:11Z'- the exercise of 
4 powers. 
5 (6) Instructing the 
6 (7) Compelling the information 
7 about the trust or acco 'ary, if (A) the 
8 trustee has failed to sub t a requested eport or account 
9 within 60 days after wri n request f the beneficiary 

10 and (B) no report or acc t has b n made within six 
11 months preceding the req est. 
12 (8) Granting powers to e trudle. 
13 (9) Fixing or allowing a nt of the trustee's 
14 compensation or reviewing the easonableness of the 
15 trustee' s compensation. 
16 (10) Appointing or remo ' a trustee. 
17 (11) Accepting the resigna n of a trustee. 
18 (12) Compelling redress 0 reach of the trust by any 
19 available remedy. 
20 (13) Approving or dir tin the modification or 
21 termination of the trust. 
22 (14) Approving or 'ecting the combination or 
23 division of trusts. 
24 (15) Amending or co orming t trust instrument in 
25 the manner required to ualify a de dent's estate for the 
26 charitable estate tax deduction der federal law, 
27 including the ad' on of m atory governing 
28 instrument require nts for a charita Ie remainder trust 
29 as required by final gulations and r . gs of the United 
30 States Internal Rev ue Service, in an case in which all 
31 parties interested the trust have s brnitted written 
32 agreement to the oposed changes or 'tten disclaimer 
33 of interest. 
34 (16) Authoriz g or directing transf of a trust or 
35 trust proper tv or from another jurisd tion. 
36 (17) Direc· transfer of a testament y trust subject 
37 to continuing court jurisdiction from : e county to 
38 another, \ 
39 (18) Appr . g removal of a testamenta'iy trust from 
40 continuing c rt jurisdiction. \ 

\ , 
.. J 
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1 (19) Re'tqI~ng or excusing compliance wi 
2 governing inSI~rnent of an organization pur 
3 Section 16105. 
4 SEC. 27. (a) e following sections of t 
5 Code, as amend by this act, do not a y in any 
6 proceeding for a~inis' tration of a dec ent's estate 
7 commenced before uary 1, 1991: 
8 (1) Section 7623. 
9 (2) Section 7662. 

10 (3) Section 7666. 
11 (4) Section 8547. 
12 (5) Section 9651. 
13 (6) Section 10900. 
14 (7) Section 10954. 
15 (8) Section 11()(}(). 
16 (9) Section 11003. 
17 -f9t 
18 (10) Section 12205. 
19 (b) The sections lis d in su (a), as those 
20 sections existed prio 0 their ndment by this act, 
21 continue to apply in y proceedin or administration of 
22 a decedent's estat commenced be re January 1, 1991, 
23 notwithstanding eir amendment b. this act. 
24 (c) Sections ,901, 902, 903, 904, 0, and 911 of the 
25 Probate Code ontinue to apply in an proceeding for 
26 administrati of a decedent's estate co enced before 
27 January 1, 1, notwithstanding their re eal by this act. 
28 SEG. 28. Section 9.5 ofthis act shall be me operative 
29 on July 1 '1991, and on that date the rem' . g sections 
30 of this t, other than Section 1, Section' 'Z and this 
31 section, are repealed. '';. '" 

"'-.\to, 

o 
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SEC. 3. Section 10406 of the Probate Code, as added by 

Chapter 79 of the Statutes of 1990, is amended to read: 

10406. (a) Subject to subdivision (b), this part applies in 

any case where authority to administer the estate is granted under this 

part or where independent administration authority was granted under 

prior law. 

(b) If the personal representative was granted independent 

administration authority prior to July 1, 1988, the personal 

representative may use that existing authority on and after July 1, 

1988, to borrow money on a loan secured by an encumbrance upon real 

property, whether or not that existing authority includes the authority 

to sell real property. 

(c) Sections 10404.5, 10501, 10565, and 10585.5 ef--&8e 

feFmeF-PFeea~e-~~~~~-&8e-ae~-€Ha~4ftg-~~~rr-&&-~heee 

eee~iena-~4~€&-~~-~,-±99±T do not apply in any proceeding for 

administration of a decedent's estate commenced before JanaaFY July 1, 

1991. Notwithstanding its repeal, Section 10501 of the former Probate 

Code (repealed by the act enacting this code), as that section existed 

on December 31, 1990, continues to apply in any proceeding for 

administration of a decedent's estate commenced before JanaaFY July 1, 

1991. 

SEC. 4. Section 10585.5 of the Probate Code, as added by 

Chapter 79 of the Statutes of 1990, is amended to read: 

10585.5. (a) If, pursuant to subdivision (b) of Section 

10580, the personal representative gives notice of proposed action with 

respect to the exercise of any of the powers granted by Section 10565 

(hiring and paying attorneys, advisers, and others to advise or assist 

in the administration of the estate): 

(1) The notice of proposed action shall include, in addition 

to the information required by Section 10585, an estimate of the total 

amount of compensation to be paid to the person hired. 

(2) If the person hired is an attorney, each person given 

notice of proposed action shall also be provided with a copy of the 

written fee contract made pursuant to Section 6148 of the Business and 

Professions Code. 

,/ 
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(3) If the person hired is not an attorney, each person 

given notice of proposed action shall also be provided with a copy of 

the written contract, if any, governing the hiring and compensation. 

(b) If it appears that the total amount of compensation to 

be paid to the person hired will exceed the amount of the last previous 

estimate given in a notice of proposed action, the personal 

representative may give another notice of proposed action stating a new 

estimate of the total amount of compensation to be paid to the person. 

(c) Section 10590 does not apply to the extent that the 

compensation paid or to be paid exceeds the amount of the estimate 

contained in the notice of proposed action most recently given. 

SEC. 5. Section 10850 of the Probate Code, as added by 

Chapter 79 of the 

10850. 

Statutes of 1990, is amended to read: 

(a) This part does not apply in any proceeding for 

administration of a decedent's estate commenced before JaRua~ July I, 

1991. 

(b) Notwithstanding its repeal, the applicable law in effect 

before JaRua~ July I, 1991, governing the subject matter of this part 

continues to apply in any proceeding for administration of a decedent's 

estate commenced before JaBuapy July I, 1991. 

SEC. 6. Section 10900 of the Probate Code, as added by 

Chapter 79 of the Statutes of 1990, is amended to read: 

10900. (a) An account shall include both a financial 

statement as provided in subdivision (b) and a report of administration 

as provided in subdivision (c). 

(b) The financial statement shall include a summary 

statement, together with supporting schedules, of: 

(1) Property in all inventories. 

(2) Receipts, excluding property listed in an inventory. 

(3) Gains on sales. 

(4) Other acquisitions of property. 

(5) Disbursements. 

(6) Losses on sales. 

(7) Other dispositions of property • 

., 
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(8) Property remaining on hand. 

(c) The report of administration shall state the liabilities 

of the estate, including creditor claims, the hiring aRe ~aymeR~ of and 

compensation paid or payable to any persons hired under Section 9680 

who have been or are to be paid out of funds of the estate, and all 

other matters necessary to show the condition of the estate. 

(d) The statement of liabilities in the report of 

administration shall include the following information: 

(1) Whether notice to creditors was given under Section 9050. 

(2) Creditor claims filed, including the date of filing the 

claim, the name of the claimant, the amount of the claim, and the 

action taken on the claim. 

(3) Creditor claims not paid, satisfied, or adequately 

provided for. As to each such claim, the statement shall indicate 

whether the claim is due and the date due, the date any notice of 

rejection was given, and whether the creditor has brought an action on 

the claim. The statement shall identify any real or personal property 

that is security for the claim, whether by mortgage, deed of trust, 

lien, or other encumbrance. 

SEC. 7. This act shall become operative on July I, 1991. 



2nd Supp Memo 90-105 Exhibit 2 

Amendment 17 

On page 14, line 24, strike out "SEC. 17. u and insert: 

SEC. 15. 

Amendment 18 

On page 15, line 12, strike out "SEC. lB." and insert: 

SEC. 16. 

Amendment 19 

On page 15, line 23, strike out "SEC. 19. " and insert: 

SEC. 17. 

Amendment 20 

On page 16, line 13, strike out "SEC. 20." and insert: 

SEC. l8. 

Amendment 21 

On page 16, line 28, strike out "SEC. 21." and insert: 

SEC. 19. 

Amendment 22 

On page 17, between lines 8 and 9, insert: 

SEC. 20. Chapter 2.5 (commencing with Section 9680) is added 

to Part 5 of Division 7 of the Probate Code, as added by Chapter 79 of 

the Statutes of 1990, to read: 

CHAPTER 2.5. COMPENSATION OF ESTATE ATTORNEY 

9680. (a) The compensation of the attorney for the personal 

representative shall be determined in the same manner as was provided 

in Sections 900 to 911, inclusive, of the Probate Code repealed by 

Section 13 of Chapter 79 of the Statutes of 1990. 

(b) Any r'.lles adopted by the Judicial Council to implement this 

section shall apply notwithstanding any other provision of this code. 
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Amendment 23 

On page 17, line 9, strike out "SEC. 22." and insert: 

SEC. 21-

Amendment 24 

On page 17, line 39, strike out "SEC. 23." and insert: 

SEC. 22. 

Amendment 25 

On page 18, line 14, strike out "SEC. 24." and insert: 

SEC. 23. 

Amendment 26 

On page 18, line 20, strike out "SEC. 25." and insert: 

SEC. 24. 

Amendment 27 

On page 19, line 11, strike out "SEC. 26." and insert: 

SEC. 25. 

Amendment 28 

On page 20, line 20, strike out "SEC. 27~" and insert: 

SEC. 264 

Amendment 29 

On page 20, line 38, strike out "SEC. 28." and insert: 

SEC. 27. 

Amendment 30 

On page 21, line 4, strike out "SEC. 29." and insert: 

SEC. 28. 

Amendment 31 

On page 21, between lines 10 and 11, insert: ,...--- SEC. 29. Section 37 of Chapter 79 of the Statutes of 1990 is 

amended to read: 
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SEC. 37. This act shall 1;eee.e~i'le aBly i.f. ,\eel!llll*" 

lIi11 831 8~fte 1989 90 ReggIeI' SeeftllB-4~-e-reQ ~takee ef~ 

eB-i>{'--&efl>--.l'~-±-r-±991, iB wil!eil~4M~~l-l---eh&H. become 

operative on July 1, 1991. 

SEC. 30. Chapter 2.5 (commencing with Section 9680), as 

added by Section 20 of this Act, to Part 5 of Division 7 of the Probate 

Code enacted by Chapter 79 of the Statutes of 1990, shall become 

operative only if Assembly Bill 831 of the 1989-90 Regular Session is 

not enacted, and if Assembly Bill 831 of the 1989-90 Regular Session is 

enacted, Chapter 2.5 (commencing with Section 9680), as added by 

Section 20 of this Act, to Part 5 of Division 7 of the Probate Code 

enacted by Chapter 79 of the Statutes of 1990, shall be repealed on the 

date that Chapter 79 of the Statutes of 1990 becomes operative. 

Amendment 32 

On page 21, line 11, strike out "SEC. 30." and insert: 

SEC. 31. 
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