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Memorandum 90-91 
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11/14/90 

Subject: Study L-3009 - Repeal of Civil Code § 704 (Comments on TR) 

Attached is the Tentative Recommendation Relating to Repeal of 

Civil Code Section 704 (Passage on Death of Ownership of U. S. Bonds). 

We received 15 letters commenting on the TR. These are attached as 

Exhibits 1, and 3 through 16: 

Exhibit 1: Wilbur L. Coats 
[There is no Exhibit 2] 
Exhibit 3: Alvin G. Buchignani 
Exhibit 4: Jerome Sapiro 
Exhibit 5: Ruth E. Ratzlaff 
Exhibit 6: Thomas R. Thurmond 
Exhibit 7: Robert J. Berton (former CLRC Chairman) 
Exhibit 8: Ernest Rusconi 
Exhibit 9: Linda A. Moody 
Exhibit 11: Ruth A. Phelps 
Exhibit 12: Michael J. Anderson 
Exhibit 13: Alan D. Bonapart 
Exhibit 14: Frank M. Swirles 
Exhibit 15: David W. Knapp, Sr. 
Exhibit 16: Irwin D. Goldring 

Eleven letters support the TR without qualification (Exhibits 1, 

3, 5, 6, 7, 8, 10, 11, 12, 13, 15, and 16). Two support it with 

suggested revisions (Exhibits 4 and 9). Two have "no objections" to it 

(Exhibits 14 and 17). None oppose it. The suggested revisions are 

discussed below. 

Set Out Federal Law in Full? 

Rather than simply repealing Civil Code Section 704, Jerome Sapiro 

(Exhibit 4) and Linda Moody (Exhibit 9) prefer to replace the repealed 

statute either with a codified statement of applicable federal law or a 

lengthy Comment that sets out federal law. Ms. Moody says small law 

offices do not have the Code of Federal Regulations. The staff's 

problem with this is that the federal law will govern in any event. If 

the California statute or Comment sets out federal law incorrectly, it 

will be misleading, because federal law will control over the 

inconsistent California statute. Even if the law were correctly set 

out today, it may become incorrect by amendments to federal law. This 

would create a worse situation for the practitioner than having no 
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California statute or commentary at all. The staff thinks the best 

solution is merely to cite the applicable federal law, as the Comment 

in the Tentative Recommendation now does. 

Effect on "Or" Form of Title 

Linda Moody (Exhibit 9) asks what the effect will be of the "or" 

form of title in California after repeal of Section 7041 The repeal of 

Section 704 will have no effect on this question. The form of title 

for U. S. savings bonds will continue to be governed by federal law, as 

it is now. (California law recognizes the "or" form of title only for 

motor vehicles and undocumented vessels. 

5600.5, 9852.5.) 

Respectfully submitted, 

Robert J. Murphy III 
Staff Counsel 

-2-
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iJemo 90-91 Study L-J009 

WILBUR L. COATS 
ATTORNEY AND COUNSELOR AT LAW 

TELEPHONE (619) 7~12 

September 2~, 1990 

California Law Revision Commission (l1"' .... muw 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 SEP 271990 
In Re: Tentative Recommendations relating to: - ~ C ,. v I D 

Recognition of Trustee's Powers; 
Recognition of Agent's Authority--Statutory Power of Attorney; 
Gifts in View of Death; 
Repeal of Civil Code Section 704; 
Recognition of Trustees' Powers; and 
Access to Decedent's Safe Deposit Box. 

Dear Sirs: 

I concur in all of the above cited recommendations except the 
proposal concerning Access to Decedent's Safe Deposit Box. 

Often individuals place the original of an inter vivos trust in 
their safe deposit box. Therefore, it may be just as important to 
remove a trust document as it is to remove a will. 

I suggest an additional paragraph (5) be added to Section 331. (d) 
which would read: 

(5) Permit the person given access to remove any trust documents. 

Very truly yours, 

dJJ~c ~-
Wilbur L. Coats 

-1.-
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Memo 90-91 EXHIBIT J ---- sel'Vw_<lOIII'N 
Study L-J009 

ALVIN G. BUCHIGNANI 
SEP 281990 

ASSOCIATED WITH 
JEDEIKIN, GREEN. SPRAGUE &. BISHOP 

FAX (4151 421·5658 

300 MONTGOMERY STREET. SUITE 460 
SAN FRANCISCO. CA 94104-1906 

(4151421·5650 

September 25, 1990 

California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 94303-4739 

Re: Repeal of civil Code section 704 

Ladies & Gentlemen, 

I am in agreement with the tentative recommendation of 
June 1990 relating to Real of civil Code section 704, as it 
is now written. 

Very 

AGBjpzg 
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EXHIBIT 4 

JEROME SAPIRO 
ATTORNEY AT LAW 

SUTTEIII .. L.AZ .... SUITE: 80s 

I' •• SUTTEIII STIII!ET 
S .... N FR .... Nc:ISCO. CA 94109-5452 

14151 928-1515 

Sept. 26, 1990 

Study L-3009 

Cl llW lIlY. CO"'" 

SEP 27 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA, 94303-4739 

Hon. Commission: 

Re: Tentative Recommendation 
relating to Repeal of Civil Code 
Section 704 (Passage on Death of 
Ownership of u.s. Bonds) ,June 1990 

Certainly the passage of title to U.S. Bonds on death 
should be governed by federal regulations applicable thereto. In 
the matter of procedure for transfers on death, it always has been. 

Perhaps California statutes should reiterate those 
regulations and Court interpretation thereof. 

Your reasoning concerning the applicability of community 
property law, as the basis for the recommendation, is not completely 
correct. On death, the decedent spouse could always give away 
one-half of the community property. As you note, action to impose 
a trust on the proceeds is always available to the surviving spouse. 

JS:mes 
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Memo 90-91 EXHIBIT 5 

RUTH E. RATZLAFF 
Attorney at Law 

925 "N" street, suite 150 
P.O. Box 411 

Fresno, California 93708 
(209) 442-8018 

September 28, 1990 

California Law Revision commission 
4000 Middlefield Road suite D-2 
Palo Alto, California 94303-4739 

RE: The Appeal of civil Code section 704 

Dear Commissioners: 

Study 1-3009 

, ::'i. (OMM'N 

OCT 011990 

I support your recommendation relating to the reappeal of civil 
Code section 704. It is an unnecessary, misleading, confusing 
statute. 

Sincerely, 

~Ra~lf 
RER:pp 
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Memo 90-91 EXHIBIT 6 Study 1-3009 

October 3, 1990 

THOMAS R. THURMOND 
ATTORNEY AT LAW 

419 MASON STREET. SUITE 1 18 

VACAVILLE. CALIFORNIA 95688 

(707) 448-401 3 

California Law Review Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendations 

The following comments are in response to the tentative 
recommendations dated June and September 1990. 

Repeal of Civil Code section 704 

OCT 04 1990 

I concur with this recommendation, which comports with Federal 
supremacy concepts. 

L-3034 - Gifts In View of Death 

I concur with this recommendation, which clarifies the nature of 
such gifts and establishes the concept of a condition subsequent. 
Moving these sections to the Probate Code makes sense. 

L-644 - Recognition of Trustees' Powers 

I concur with this recommendation. It is another step toward 
resolving the continuing problem with third parties' recognition 
of trustees' powers. This provides another arrow in the 
attorney's quiver to encourage out-of-state and other 
institutions to cooperate in trust matters. 

L-3046 - Recognition of Agent's Authority Under statutory Form 
Power of Attorney 

I concur with this recommendation. This should be an effective 
measure to counter the tendency of banks and other financial 
institutions to insist on the use of their own form powers of 
attorney. While this situation has improved considerably in 
recent years, there still are many institutions that are 
reluctant to accept attorney-drafted documents. 

-(0-



Page 2 
California Law Revision Commission 
October 3, 1990 

L-3022 - Access to Decedent's Safe Deposit Box 

I concur with this recommendation. The previous requirement that 
the institution directly file any will discovered in the safe 
deposit box created inefficiencies and delays in the 
establishment of probate estates. From an attorney's standpoint, 
this procedure is better. 

Thank you for the opportunity to comment on these proposed 
revisions to the law. 

Yours very truly,,~ __ ~ 

Thomas R. Thurmond 
Attorney at Law 

TT/sr 

~-



~.!emo 90--91 EXHIBI':.' 7 Study L--3009 

LAW Ol"l""lCES 01"' 

PROCOPIO, CORY. HARGREAVES AND SAVITCH 

'""LEe: L.. CORY 

["" ......... UEL. SJ!t.\I.TCI-I 

::;£. ..... 1.0 11:. OLSON 

~"'U"" III. WELLS 

-;:100 E. LE-IG,", 

.~'''IiII!:'I' IS ...... CS 

,,~.I['"" J. BElnON 

:~"NIS HV!J>-I "'C:I(Et 
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~"'t.OEIIIICIt. 11.. ttUrdl:L 

.... ""''"''NIIIII'',Ol'lT II'IS""IIUR ... ..IFt 

..olliE," K. !lvT~IIWI£'-D • .III' 

"'CHAtL..I. I(.NW,I:L ...... 1t 

~tN"ET>4 J. ~Sl! 

[RIC •• SI-lWISBEIIlG 

::1 ...... ,0 .... NIOOI'III[ 

GE!ItIIol.D P. 11.1:"1",1[0" 

~v",,1[ iii. \..JII.S.fn' 

!:DWAItQ L SILY£RMAN 

~ £TFM'I' CI. CAWOIllEY 

":JIII[~ 0 RUSSUL, .. R I(ENNI[TI'I ..I. "",'TI-IEIISPOON 

~[OIlGIE L.. 0 ...... 005£ CYNO"t 0"''''-''''''1.50N 

~t_L'" 101, £0""''''''05 "'OlliE,"" STAN",,-I-

.... -ITON' ... 1: ....... RTlN AvOIllrf V. "'£L50N 

"''''YMO",O 13 ........... OHT JON K. L.oIoOO 

~ .... 1:5 O. SA"DLIE:IIt -JACK D· ... UAOiIt ... 

""CH"'IEL. oJ. R ... DFORD NIL.LI ....... IE:IGNI:IIt 

-.0100II"'8 R.. LAual: ::01:.OItA'" A_ 1IlilES 

."'L.IP oJ. G'AC'N"'. J". "'ATTHIEW W; A!llGUIE: 

sr"Io'IE:N oJ. UN'TIIEDT S,.tpH£N lit. 1It0.,NSON 

S"'Io'IEN .... S,.RAUSS ~. """'RCUS DAY 

T,",OMAS oJ. HAIltAON 

Mr. John H. DeMOUlly 
Executive secretary 

,gOO UNION SANK BU'l.O.NG 

530 B STREET 

SAN OIEGO, CALII"'ORNIA 92101-4469 

October 3, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

Dear John: 

~~ !IIW lIEf. <-. 

OCT 051990 
,. ·''''ID 

Recently I have received and reviewed the Tentative 
Recommendations of the California Law Revision commission 
relating to the following subjects: 

1. Repeal of Civil Code Section 704 (passage on death of 
ownership of U.S. Bonds); 

2. Gifts in View of Death; 

3. Access to Decedent's Safe Deposit Box; 

TEL.IECOPIEJII 

Cellal Z3B-03ae 
(~5Igl 23!5-03Qa 

., T. PROCOPIO 

laOO_I."" 

oJOtoINH ..... ~ ...,OC. 

4. Recognition of Agent's Authority under Statutory Form Power 
of ~ttorney 7 

5. Recognition of Trustees' Powers. 

It has been almost a decade since I commenced to serve on 
the Law Revision Commission. As you will well remember, it was 
during that time that we first addressed ourselves to an overhaul 
of the California Probate Code. It is interesting to note that 
many of the Tentative Recommendations now being recommended are 
the result of determining the practical application of the 
Probate Code reforms that were enacted. 

In any event, I am in favor of all of the above referenced 
Tentative Recommendations. I am particularly pleased with 
respect to the recommendations involving recognition of an 
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I-AW O"FIC~S OF 

PROCOP'O, CORY, HARGREAVES AND SAV'TCH 

Mr. John H. DeMoully 
October 3, 1990 
Page 2 

agent's authority under a statutory Form Power of Attorney, the 
matter of access to a decedent's safe deposit box, and 
recognition of a trustee's powers. Like many other attorneys, I 
have, from time to time, commiserated with clients who are unable 
to convince third parties, often banks or similar institutions, 
of their authority to act. The Tentative Recommendations, in 
that regard, appropriately address the practical aspects of 
obtaining recognition for authority to act. 

Turning to the Tentative Recommendation relating to 
recognition of trustees' powers, I call the following to your 
attention. It has been my experience that banks and other 
institutions often cause difficulties for trustees because of 
their refusal to proceed with the trust unless and until they 
have adequate proof of the existence of the trust and the 
identification of the trustee, as well as the authority of the 
trustee. Many a trustee client has requested that I prepare 
something akin to certified letters testamentary in a probate 
estate. To my knowledge, the closest one can come to such 
documentation is Probate Code section 15603. That section allows 
the Clerk of the Court to issue a certificate showing that the 
trustee is duly appointed and acting, but only if there is some 
proceeding before the Court which would evidence those facts. 
Obviously, with most living trust situations, it is the desire of 
the trustee not to be involved with any Court proceedings. It is 
also true that in the case of a trust involving real property, 
the trust can be recorded pursuant to the provisions of Probate 
Code Section 15210. None of the cited sections truly address the 
desire of the typical trustee of a living trust with respect to 
having the ability to present proof of the trusteeship without 
the necessity of submitting the entire trust document. Your 
proposed Probate Code Section 18100.5 should go a long way 
towards providing a simple affidavit by virtue of which the 
trustee can satisfy third persons as to the trustee's authority 
without the necessity of presenting the entire trust document to 
the third person. In the context of the wording of proposed 
Section 18100.5 of the Probate Code, I recommend an additional 
sentence be added at the end of subsection (al of Probate Code 
section 18100.5. That additional sentence should read 
essentially as follows: 

"The affidavit shall also state the name or other 
designation of the trust sufficient to identify it, 
that the trust is valid, and that the trust is in 
effect." 

-c:r-



'-AW OFI""tCltS OF 

PROCOPIO. CORY, HARGREAVES ANO SAVITCH 

Mr. John H. DeMoully 
October 3, 1990 
Page 3 

It has been a while since I have talked with you, or 
corresponded with you or with other members of the staff. 
Therefore, please give my best regards to Nat, Bob and stan. 
Hoping this letter finds you all well, I am 

RJB:jhc 



Memo 90-91 

EBh"E8T RUSCOXI 
J. ROBERT POSTER 

GEORG.B P. THOMAS, JR. 

DA .... ID B. PIPAL 

EXHIBIT g 

RUSCONI, FOSTER, THOMAS & PIPAL 
A PROFESSIONAL CORPORATION 

ATTORNEYS AT LAW 

30 KEYSTONB AVENUE 

POST OFFICE BOX 10 

MORGA..""'f HILL. CALIFO~'A 90038 

{408} 779~el06 

TBLECOPtEB: (408) 779-U1iI53 

October 5, 1990 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road Suite D-2 
Palo Alto, CA 94303-4739 

Re: Civil Code §704 

Study L-3009 

OCT 091990 
""'~"f!""'rD 

HOLLISTBR OF'PICB 

330 TRBS PINOS RD. 008 

POST OFPlCE BOX 1l1IIi9 

HOLLISTER.. C4L1POBlflA 9115084 
(408) 81)7-818l 

Gifts in View of Death - Agent's Authority 
Under Statutory Power of Attorney - Recognition 
of Trustee's Powers 

Gentlemen: 

I have read the recommendations mailed to me recently by your 
office on the above subject matters, I cannot visualize anyone 
objecting to the repeal of Civil Code §704, and transferring that 
law to the Probate Code. 

As to recognizing the power of an agent and that of a trustee 
as set forth above, these are much needed additions to the law. In 
fact, as to a power of attorney, we once had to threaten a bank with 
a suit for any damages caused our principal by the bank's failure to 
recognize the agent's authority. 

If these provisions ~e enacted, we can simply point to these 
provisions in the law that require third parties to honor these 
documents. 

In summary, I concur in your recommendations for each of the 
above proposed legislations. 

ER/bbr 

-11-

Very truly yours, 

RUSCONI, FOSTER, THOMAS & PIPAL 

ICElL C C!'ct 

ERNEST RUSCONI 



',fema 90-91 

~I NOA ..... MOODY 

G R .... HA Me. MOOOY 

EXHIBIT 9 

MOODY & MOODY 
ATTORNEYS AT LAW 

100 SHORELINE HIGHWAY 

SUIL.OING B, su ITE 300 

MILL VALLEY, CAL.If'ORNIA a .... 84 I 

October 10, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Study 1-3009 
a uw IllY. (OU'II 

OCT 12 1990 
r r. t'.. ~ , 1r E D 

TEL. (415) 332·02115 
FAX !415) 331·5387 

Re: Tentative Recommendation: Repeal of Civil Code Section 
704 (Passage on Death of Ownership of U. S. Bonds) (June 1990) 

Ladies and Gentlemen: 

The logic behind the Commission's tentative 
recommendation relating to Repeal of Civil Code Section 704 
(Passage on Death of Ownership of U.S. Bonds) appears to be 
sound. Our reaction is based on the realities of a small 
estate planning and probate practice. How many small offices 
maintain a copy of the Code of Federal Regulations? It would 
be convenient for practitioners to have some reference in the 
California Code to the applicable law, even if it parrots the 
federal regulations, as amplified by relevant case law (e.g., 
Yiatchos). If not the Code itself, perhaps the commentary 
published with the repeal of Section 704 could clarify the 
rules. This would be less satisfactory than a statutory 
provision, however, since normal indexing protocols would not 
lead one to the commentary. 

A further question (that could be made clear in new 
statutory provisions): after repeal of §704, what will be the 
effect of the "OR" form of title in California? People here 
are used to "OR" form as signifying joint tenancy. For such 
an apple-pie asset as a U.S. Savings bond, please allow the 
rules be clear and easily available. 

Very truly yours, 
I 

c;;4JIJ!mwV~ 
Linda A.-M~-;;~ 

-1,-



lOOno 90-91 EXHIBIT 1') 

HENRY ANGERSAUER. CPA 
11401 WILLOW GLEN CT. 

CONCORD, CA 841121 
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Memo 90-91 

Edward M. Phelps 
Deborah Ballins Schwarz 

Ruth A. Phelps 
Of Counsel 

Barbwa E. Dunn 

EXHIBIT 11 

Phelps. Schwarz & Phelps 
Attcmeys at Law 

21S Nortb Marengo Avenue 
SeamdRoor 

Pasadena, California 91101 

October 23,1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendation Relating to 
Repeal of Civil Code Section 704 

Dear SirlMadam: 

Stu~ L-JOO9 

aUW_GlliiiN 

OCT 251990 

(818) 795-8844 

Facsimile: (818) 795-9586 

I have read the recommendation. I approve it. This makes this 
area of law less confusing by repealing this section. 

Very truly yours, 

~a,JJ1J--
Ruth A. Phelps 
PHELPS, SCHWARZ & PHELPS 

RAP:sp 



:.lemo 90-91 

Michael J. Anderson 

october 24, 1990 

EXHIBIT 12 ----
Law Offices of 

Michael J. Anderson, Inc. 
77 Cadillac Dr;"", Suite 260 

Sacramento, California 95825 
(916) 921-6921 

FAX (916) 921-9697 

California Law Revision Commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, CA 94303-4739 

To whom it may concern: 

I favor without comment the following: 

Study L-3009 

(A U \1 1IfV. QJIII1'N 

OCT 251990 

In respect to the Repeal of Code section 704 I am in agreement 
with it. I am also in favor of Recognition of Trustees' Powers 
and Access to Descendant's Safe Deposit Box. 

In respect to Recognition of Agent's Authority Under Statutory 
Form Power of Attorney, I would request that it be expanded to 
include any Power of Attorney drafted by an Attorney. 

I have no objections to Gifts in View of Death. 

IDA/fa 



;Jemo 90-91 

BANcROFT 
AVERY 

& 
IvfALISTER 

EXHIBIT 13 Stuqy- 1-3009 

CA lAW IEY_ ~ 

OCT 261990 

october 25, 1990 OUR FILE NUMIIEII 

Attorneys at Law 

601 Montgomery Street 
Suite 900 
San Fnmcisco, CA 941D 

415/788-8855 
fax: 415/397-19:15 

WIlln.1 Creek Oflke: 
500 ygnacio Volle!' Rold 
Sulte 370 
WIllnul Creek, CA 94S!16 

415/256-8"'0 
f •• : 415/945-8932 

JAMES R. BANCROFT 
or COUNSEL 

JAMES H. MCALISTER 
LUTHER J. AVERY 
AlAN D. BoNAPART 
NORMAN A. ZtLBER 
EDMOND G. THIEDE 
ROIIDIT L DUNN 
JAMES WISNER 
SANDltAJ.SIlAl'lRO 
GWIlGER. Dllu,"" 
lIoYO A. BLACKlIURN.JR. 
DENNIS 0. LwE. 
ROBERT L. MlLLER 
JOHN S. McCUNTIC 
ARNOW S. ROSENBERG 
JOHN R. BANCROFT 
REBEC()\ A. THOMPSON 
LEWlS WARREN 
JOHN L. KOENIG 

M. KIMBALL HET11:NA 
RONALD S. KRAVITZ 
foJUt>"ST E. fANG 
LuH R. WEINGER 
MICHAI':L G. ScHINNI'.:R 
LEONARD W. ROTHSCHILD, JR. 

California Law Revision commission 
4000 Middlefield Road 
Suite D-2 
Palo Alto, California 94303-4739 

Tentatiye Recommendations 

P900.05-1d 

I have reviewed the following tentative 
recommendations and I concur in the recommendations: 

#L-644 Relating to Recognition of Trustees' Powers -
September 1990, 

#L-3034 Relating to Gifts in View of Death -
September 1990, 

#L-3046 Relating to Recognition of Agent's Authority 
Under Statutory Form Power of Attorney - September 
1990 and 

Relating to Repeal of Civil Code Section 704 
(Passage on Death of ownership of U.S. Bonds) - June 
1990. 

Sincerely yours, 

p'/) C/~. """"y'j~ 
Alan ~D~~;?!~L~ , 
ADB:ah 
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Memo 90-91 EXHIBIT 14 

FRANK M. SWIRLES 
LAW COR~OFi!ATION 

October 26, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendations - re 
1. Repeal of CC Section 704 " 

Q UIr lIlY. ,.. .. n~. 
Study 1-3009 

OCT 271990 

2. Access to decedent's safe deposit box 
3. Recognition of Trustee's powers 
4. Recognition of agent under statutory power 
5. Gifts in view of death 

Gentlemen: 

I have no objections to your recommendations in the above mat­
ters. 

-11-



~,lemo 90-91 EXHIBIT 15 

L.AW OFP'ICIES 

KNAPP & KNAPP 
OAVID W. KNAPP. IBR. 

DAVID W. KNAPP • .JR. 
10e:s LJNCOL.N AVII£NUe: 

FAX (408) 298-1911 

, 

BAN JOn. CALIFOBNIA 8S1215 

TEL.&PHONIE l4(8) age-a ••• 

October 5, 1990 

California Law Revision Commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, CA 94303-4739 

Re: YOUR TENTATIVE RECOMMENDATIONS CONCERNING THE FOLLOWING 
REVISIONS: 

1. ASSESS TO DECEDENT'S SAFE DEPOSIT BOX: 
I highly approve the recommendation and it is long 
overdue; 

2. RECOGNITION OF TRUSTEE'S POWERS: 
I highly approve as it will be a great help; 

3. RECOGNITION OF AGENTS AUTHORITY UNDER STATUTORY FORM POWER 
OF ATTORNEY: 
Since the inception of the law (1982) I have had many 
difficult sessions with both Bank of America (who insists 
on the use of their own forms) and the local Wells Fargo 
who at first refused entirely to honor the same. Your 
recommendation, if only accepted, will be of great service 
to we probate lawyers and will possibly "educate" the 
institutions of the protection they have in honoring the 
powers of attorney. It's a great idea; 

4. GIFTS IN VIEW OF DEATH: 
I approve. It puts the law where it should be; 

5. REPEAL OF CIVIL CODE SECTION 704: 
I approve. 

Your Commission should be congratulated on the fine work you 
are doing in straightening out many misunderstand sections of the 
law. 

-11-



Memo 90-91 EXHIBIT 16 

IRWIN D. GOLDRING 
ATTORNEY AT LAW 

1925 CENTURY PARK EAST, SUITE: 950 

LOS ANGELES. CALIFORNIA 90067 
TEL.EPHONE 1213) 201-0304 

"'l"ELECOPIER (213) 277-7994 

october 29, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

Re: Repeal of Civil Code Section 704 

Gentlemen: 

Stuqy 1-3009 

'- - ''''M'N 

NOV 011990 
",~,.r··'rn 

The elimination of unnecessary prov1s10ns in the law is 
laudatory. To paraphrase one of your most ardent supporters "I 
have examined this recommendation and agree with the Commission 
wholeheartedly. Thank you for the opportunity to comment". 

Very truly yours, 

JL.a .. ~~ 

IOG:hs 

-\'t-



STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

TENTATIVE RECOMMENDATION 

relating to 

Repeal of Civil Code Section 704 

(Passage on Death of Ownership of U.S. Bonds) 

June 1990 

This tentative recommendation is being distributed so interested persons will be 
advised of the Commission's tentative conclusions and can make their views 
known to the Commission. Comments sent to the Commission are apubllc record, 
and will be considered at a public meeting of the Commission. It Is just as 
important to odvise the Commission that you approve the tentative recommendation 
as it is to advise the Commission that you believe it should be revised. 

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE 
RECEIVED BY THE COMMISSION NOT LATER TIIAN OCTOBER 31, 
1'190. 

T"e Commission often substantially revises tentative recommendations as a 
result oft"e comments it receives. Hence. this tentative recommendation is not 
'Iecessarily rhe recommendation the Commission will submit to the Legislature. 
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Letter of Transmittal 

1 

This recommendation proposes to repeal Section 704 of the Civil 
Code. That section, which provides special rules for passage at death of 
ownership of United States bonds, fails to recognize community property 
rights of a surviving spouse and concerns matteD that are already 
governed by comprehensive federal regulations. 

lbis reconunendation is submitted PUIllUant to Resolution Chapter 37 
of the Statutes of 1980. 
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RECOMMENDATION 

Civil Code Section 704 provides that: 
(I) United States bonds' registered in the names of two 

persons as co-owners in the alternative shall, on death of 
either co-owner, become the sole property of the surviving co­
owner. 2 

(2) United States bonds registered in the name of one person 
payable on death to a named survivor shall, on death of the 
owner, become the sole property of the named survivor. 

(3) If federal laws or regulations governing issuance of 
United States bonds provide otherwise, they are controlling. 

The matters covered in Section 704 are governed by federal 
regulations.) Moreover, Section 704 says nothing about the 
rights of surviving spouse where the deceased spouse used 
community funds to buy United States bonds to benefit a third 
person. Under California community property law, one 
spouse may not make a gift of community funds without 
written consent of the other spouse.4 The U. S. Supreme 
Court has held that federal law does not prevent imposition of 

1. Section 704 applies to "United St.te. savings _ or other bond. or obligations 
of the United States. however designated." 

2. Section 704 provide. for mrvivormip despite co-<>wnerabip in the alternative 
"or" fann. In most U. S. jurisdictions, the altemative "or" form does not CRate a joint 
tenancy with right of mrvivorlhip. Amot., 171 A.L.R. 522, 528-31 (1947); 10 Am. 
Jur. 2dBanic. § 369, a1333 (1963~ 

3. See 31 C.F.R. I§ 315.U-315.93 (1989). See al.o Conrad v. Conrad, 66 Cal. App. 
2d 280, 283, 152 P.2d 221 (1944) (federal regu1atiom cODtro.l). The federal regu1at:i.ons 
apply to United States savings bonds of series E and series H and United States savings: 
note •. They aloo apply to United Slate. savings bond. of .erie. A, B, C, 0, F, G, 1, and 
K, all of which have matured and are no longer earning intere.t. 31 C.F.R. § 315.0 
(1989). Except for errors. registration of United States savings boods "is conclusive of 
ownerlhip." 31 C.F.R. § 315.5(a) (1989). If one co-owner named on a bond has died. 
the rurviving owner ''will be recognized as its sole and absolute O'\\'IleJ, and payment or 
reissue will be made as though the bond were registered in the name of the survivor 
alone." 31 C.F.R. § 315.7O(b) (1989). lflbe owner of a bond registered in beneficiary 
form bas died and is survived by the beneficiary, "the beneficiary wiU be recognized as 
the sole and absolute owner of the bond. Payment or reissue wiU be made as though 
the bond were registered in the survivor's name alone." 31 c.F.R. § 315.70(c, (1989). 

4. Civ. Code § 5125(b). 
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a trust on bond proceeds to protect community property rights 
of a surviving spouse.s The California cases protect the rights 
of the surviving spouse by imposing a trust on the proceeds 
where the deceased spouse has used community funds to buy 
United States bonds.6 

Section 704 is unnecessary because the matter is covered by 
federal regulations.' Section 704 is misleading because it is 
inconsistent with California community property law. The 
Law Revision Commission recommends Section 704 be 
repealed. 

PROPOSED LEGISLATION 

Civil Code § 704 (repealed). Rights in U. S. savings bonds at 
death 

704. 2\H United States saw in!;s bonch Of other bOl'lds Of 
oh1:igtttiom of the Urtiteti StateB, he n e 4 er tiesipttlted, ItO", or 
hereafter issued, 1\' him are registereci in the names of t", 6 

I'ersom as eo 6 Wfteft in the MteftHlti. e, shaH, ttpmt the death 
o£ either of the re!isterea eo owners, eeeenae the sole Miff 
absolute I'fOJ'en, of the sun if iftg eo OWl'ler, 1Hlless the 
Federal ltrll'll tl:ftder 'VI hieh stteh bonds Of other obH:gaftOrls 
"ere issUe6 Of the reguiatiom go. emiftg the i3slHlftee thereof, 
made PMSt1tI11t te 3tleh lalftS, pro 4 itie otherwise. 

5. Yiatcho. v. Yiatchoo. 376 U.S. 306 (1964). See al.o Note, Yiatehos v. Yiatchos: 
A Seq",,1 to Free v. Bland. 38 S. Cal. L. Rev. 335 (1965). 

6. Estate of Bray, 230 Cal. App. 2d 136,40 Cal. Rptr. 750 (1964); Chase v. Lei",r, 
96 Cal. App. 2d 439. 451-54. 215 P.2d 756 (1950); Note, Community Pro".rty: 
Survivorship Provisions of United States Savings Bonds: In re Bray's Estate,S Santa. 
Clara Lawyer 196 (1965). But .. e Estate of Raphael, 115 Cal. App. 2d 525, 252 P.2d 
979 (1953) (transmutation agreement did not affect U. S. bond.). 

7. Section 704 is unnecessary to recognize the validity of a nonprobate transfer of a 
United States bond: Probate Code Section 160. revised and renumbe.red as Probate 
Code Section 5QCX) by Cll.apter 79 of the Statute$ of 1990, provides that a nonprobate 
transier provision in a bond or other written instrument is: not invalid because the 
instrument doe~ not comply with the requirement~ for execution of a will, and that the 
Probate Code does not invalidate the instrument_ 
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AU Uftitea States savings honds Of other 'bones or 
obligtttiem of the Unitetl States, ho'ft e. er ciesi!ftatefi, new or 
he:retdter isStle8, '" hieh are :registerea in the nmne of one 
pef86ft JUt, able 6ft dettth to ft nameci 36" i. 61', shttll, upon the 
death of the regi!tered o.mer, beeome the sole and absohtte 
l'f6I'erty the Sltf'\ i i ing benefiew, named therein, IH'IIess the 
Feclera:l Itt .. S tift8ef ." hieh Baeh "honds or other e"hH!atiem 
here isstled or the :regtdations go. eming the isstlftftee thereof, 
made plm!118ftt to slieh IMI S, 1'1'6 i ide Otftel"l'i ise. 

'This seetion shall not be eOMb lied to me8ft that prior to the 
eftaetJnent hereof the Itt n of this State VIas ethen. ise than as 
herein pro i ided. 

Comment. Former Section 704 is repealed. The matter covered in the 
former section is governed by federal regulations. See 31 C.F.R. 
§§ 315.0-315.93 (1989). See also Conrad v. Conrad, 66 Cal. App. 2d 
280, 152 P.2d 221 (1944) (federal regolations controlling); Prob. Code § 
5000 (pay-on-death provision in written instrument not invalid because 
not executed with formality of a will). 


