
UL-301S 

Memorandum 90-82 

nsl02 
07/03/90 

Subject: Study L-301S - Debts that are Contingent, Disputed, or Not Due 
(Comments on Tentative Recommendation) 

At tached to this memorandum is a copy of the Commission' s the 

tentative recommendation for procedures to facilitate distribution and 

closing of an estate while providing for unpaid debts against the 

estate that are contingent, disputed, or not due. 

recommendation was distributed for comment in May. 

The tentative 

Under this recommendation the court may order the estate 

distributed after making appropriate arrangements for the debt, such as 

payment into a blocked account in a financial institution subject to 

court order, payment to a trustee, or requirement of a bond or other 

security or an assumption of liability by the distributee. 

There was unanimous enthusiasm for this recolDlllendation from our 

commentators. Expressions of support without further comment were 

received from the following persons, whose letters are not reproduced 

here: 

Margaret R. Roisman of Oakland 
Linda Silveria of San Jose 
Patricia H. Jenkins of Los Angeles County Counsel 
Henry Angerbauer of Concord 
Howard Serbin of Orange County Counsel 

The following persons also sent letters of support that include 

additional remarks, which are reproduced as Exhibits: 

John G. Lyons of San Francisco (Exhibit 1) 
Western Surety Company (Exhibit 2) 
Wilbur L. Coats of Poway (Exhibit 3) 
David W. Knapp, Sr., of San Jose (Exhibit 4) 
Paul Gordon Hoffman of Los Angeles (Exhibit 5) 
Ruth A. Phelps of Pasadena (Exhibit 6) 
Ruth E. Ratzlaff of Fresno (Exhibit 7) 
Paul H. Roskoph of Palo Alto (Exhibit 8) 
Frank M. Swirles of Rancho Santa Fe (Exhibit 9) 
Roger V. Marshall of Chico (Exhibit 10) 

The additional remarks in these letters were uniformly positive, 

indicating the desirability of the recommendation. A number of the 
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letters pointed out typographical errors, which the staff will correct 

(we were already aware of these through our cite-checking process). 

Only one suggestion for improvement was made. Mr. Roskoph notes 

that under Section 11461 of the draft an "interested person" may 

petition for a court order, and the Comment refers to the definition of 

interested person in Section 48. He wonders whether the cross 

reference to the definition should be incorporated in the statute 

itself. This would be unusual to do; the Comments are printed in the 

annotated codes, and the staff believes this is adequate. 

The staff is pleased with the very favorable response to this 

recommendation and believea the Commission ahould approve it for 

printing and submission to the Legislature, after correction of the 

typos noted in the letters. The staff plans to include in the 

transmittal letter an acknowledgment of Ken Klug of the State Bar, who 

developed the concepts on which this recommendation is based. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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O:XliIBE 1 Study I.-3015 

LAW CFFICe::S OF 

VAUGHAN, PAUL & LYONS 
1418 MI LLS TOWER 

220 BUSH STREET 

SAN FRANCISCO 94104 

C~ l.IWHY.~ 

(415) 392-1-423 MAY 18 1990 
FAX: (415) 392-2308 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

May 17, 1990 

RE: Tentati ve Recollunendation relating to 
Probate Law and Procedure 

Gentlemen: 

Debts that are Contingent, Disputed 
or Not Due 

I approve of this recommp.ndation, particularly 
the proposed repeal of Section 11425. 

Two small suggestions: 

(1) In the third line on Page 7 

(2) In the first line of proposed Section 11463, on 
Page 8 

Also, I presume "9870" on Page 9 is meant to 
read "9370". 

Copies of Pages 7, 8, and 9 with notations are 
enclosed. 

JGL:car 
Enclosures 

-1.-

Very truly yours, 

(\ ,{ cc . y v'U{..~ ;p (]...v+---
J ohll G. Lyons 



CONl'lNGENT DEBTS 7 

q3-;3, 
Cp-~~-----

.p.~ / 
v->~ 
.' (b) A debt is "disputed" if it is a claim rejected in whole or 

in part un~er Part 4 (commencing with Section 9(00) and is 
not barred as to the part rejected.'1I1E1e. S Inion !Ha 

(c) A ebt is "not due" if it is established under Part 4 
(commencing with Section 9(00) and will become due on the 
passage of time. The tean includes a debt payable in 
installments. 

Comment. The definitions io Section 11460 vary the defmitioo of 
"debt" in Section 11401. See Sectioo 11400 (definitioo in 11401 does 
not govern if provisioo or context otherwise requires). 

Subdivision (a) is new. 
Under subdivision (b), a rejected claim is not barred if within three 

months after the notice of rejection is given or after the claim becomes 
due the creditor commences an actioo on the claim or the matter is 
referred to a referee or to arbitration. 

Subdivision (c) incorporates the aspect of former Section 11426 that 
related to installment debts. 

§ 11461. Court order 
11461. When all other debts have been paid and the estate 

is otherwise in a condition to be closed, on petition by an 
interested person, the court may make or modify an order or a 
combination of orders under this chapter that the court in its 
discretion determines is appropriate to adequately provide for 
a debt that is contingent, disputed,. or not due if the debt 
becomes absolute, established, or due. Notice of the hearing 
on the petition shall be given as provided in Section 1220 to 
the creditor whQse debt is contingent, dispt1ted, or not due, as 
well as to the persons provided in Section 11601. 

Comment. Section 11461 is correlative with Section 11640 (order for 
final distribution when all debts have been paid or adequately provided 
for). The term "interested person" is defmed in Section 48. 

§ 11462. Agreement of interested persons 
11462. Notwithstanding any other provision of this chapter, 

if the court determines that all interested persons agree to the 
manner of providing for a debt that is contingent, disputed, or 
not due and that the agreement reasonably protects all 
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8 CONt1NGENT DEBTS 

interested persons and will not extend administration of the 
estate unreasonably, the court shall approve the agreement. 

CommenL Section 11462 is new. Regardless of the other techniques 
provided in this chapter for securing payment. if all interested persons 
agree and the agreement reasonably protects them. the court must ratify 
the agreement (unless the agreement requires administration of the estate 
to be continued for an unreasonable length of time). The agreement may 
require. for example. immediate payment of a debt that is disputed. 
contingent. or not due. if the interested persons are able to work out a 
satisfactory discount. compromise. or settlement. Cj. fonner Section 
11425 (right of creditor to payment of debt not due if interest is waived). 
The term "interested person" is defined in Section 48. 

§ 11463. Deposit in account withdrawable only on court 
order ~~~ 

11463. The court mayyan amount .ef4Hr. deposited in a 
fmanciaI institution. as provided in Chapter 3 (commencing 
with Section 9700) of Part 5, that would be payable if a debt 
that is contingent. disputed, or not due were absolute, 
established. or due. The order shall provide that the amount 
deposited is subject to withdrawal only upon authorization of 
the court, to be paid to the creditor when the debt becomes 
absolute, established, or due. or to be distributed in the 
manner provided in Section 11642 if the debt does not become 
absolute or established. 

CommenL Section 11463 replaces the deposit in court of fonner 
Section 11427 with deposit in a blocked acCOWlt. The reference !O 

Section 11642 incorporates any omnibus order for fmal distribution or 
subsequeot COUll: orJer for di:;tribuUori.. 

§ 11464. Distribution subject to assumption of liability 
11464. (a) The court may order property in the estate 

distributed to a person entitled to it under the final order for 
distribution. if the person files with the coun an assumption of 
liability for a contingent or disputed debt as provided in 
subdivision (b). The court may impose any other conditions 
the COUI1 m its discretion determines are JUSt, including that 
the distributee give a security interest in all or pan of the 
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CONTINGENt' DEBTS 9 

property distributed or that the distributee give a bond in an 
amount detennined by the court. 

(b) As a condition for an order under subdivision (a), each 
distributee shall me with the court a signed and acknowledged 
agreement assuming personal liability for the contingent or 
disputed debt and consenting to jurisdiction within this state 
for the enforcement of the debt if it becomes absolute or 
established. The personal liability of each distributee shall not 
exceed the fair market value on the date of distribution of the 
property received by the disttibutee, less the amount of liens 
and encumbrances. If there is more than one disttibutee, the 
personal liability of the distributees is joint and several. 

(c) If the debt becomes absolute or established, it may be 
enforced against each distributee in the same manner as it 
could have been enforced against the decedent if the decedent 
had not died. In an action based on the debt, the distributee 
may assert any defense, cross-complaint, or setoff that would 
have been available to the decedent if the decedent had not 
died. 

(d) The statute of limitations applicable to a contingent debt 
is tolled from the time the creditor's claim is fIled until 30 
days after the order for distribution becomes fInal. The 
signing of an agreement under subdivision (b) neither extends 
nor revives any limitation period. 

CommenL Section 11464 is new. It provides for assumption of 
personal liability to the creditor and the right of the creditor to enforce the 
liability against the distributee. 

A bond requirement under subdivision (a) may be satisfied by a cash 
deposit. Code Civ. Proc. § 995.710 (deposit in lieu of bond). 

Tolling of the limitation period for contingent claims under 
subdivision (d) supplements Section 9352 (tolling during 
administration). The limitation period applicable to a disputed claim is 
governed by Sections 9353 and 9870. -§ 11465. Appointment of trustee 

11465. (a) The court may order that a trustee be appointed 
to receive payment for a debt that is contingent, disputed. or 

-"\-



Memo 90-82 EXHIBIT 2 Study 1-3015 

~~ Western Surety Company 
Office of General Counsel 

May 21, 1990 

Mr. Nathaniel Sterling 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Dear Mr. Sterling: 

IN REPLY REFER TO: 

Q I.W lIlY. COU'II 

MAY 24 1990 
RfClI'llI 

Special File CA-4372-F - California Lobbying 
Memorandum 90-74 and Tentative Recommendation 
Relating to Probate Law and Procedure, Debts that 
are Contingent, Disputed, or Not Due 

This Company is in agreement with the suggestions contained 
in your Memorandum of May 15, 1990, relating to limitations 
on personal sureties. Please advise if we can furnish any 
additional information to facilitate your efforts. 

We are also in agreement with proposed new probate § 11466 
permitting distribution subject to bond. Thank you for 
keeping us on the mailing list for recommendations relating 
to probate law and procedure. 

Yours very truly, 

G'U~ r_·l """""-'-' 
DAN L. KIRBY 

DLK:gm 
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~,!emo 90-8 2 EXP.IBI~ 3 

WILBUR L. COATS 
ATIORNEY AND COUNSELOR AT LAW 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, Ca 94303-4739 

In re: Tenative Recommendation on: 

Probate Law Procedure; 

May 25, 1990 

< Study 1.- J0l5 
-- .. <.:,. cod_ 

MAY 29_ 
Itle"fID 

TELEPHONE (619) 748-6512 

Remedies of Creditor Where Personal Representative 
Fails to Give Notice; 
Elimination of Seven-Year Limit Durable Powers Of 
Attorney for Health Care; and 
Alternate Beneficiaries for Unclaimed Distribution. 

Dear Administrator: 

I agree with the tentative recommendations as proposed for all 
of the above cited sections of the Probate Code. 

I found one typographical error in the first sentence of the 
proposed Section 11463. I have attached a photocopy of the 
proposed Section pointing out the typing error. 

Reference to the note on Probate Code Section 11603 (amended) 
concerning a three-year or four-year period for the primary 
distributee to claim distribution. I believe three years should 
be adequate. If a four-year period is set forth it will shorten 
the alternate distributee's claim period to one year unless you 
extend the time delay for the assets to escheat to the state. 
Two years for the alternate distributee appears to be more 
equitable. 

Very truly yours, 

liilbur L. Coats 

Encl. 

-(0-

12759 Poway Road, Suite 104, Poway, California 92064 
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interested persons and will not extend administration of the 
estate unreasonably, the court shall approve the agreement. 

Comment. Section 11462 is new. Regardless of the other techniques 
provided in this chapter for securing payment, if all interested persons 
agree and the agreement reasonably protects them. the court must ratify 
the agreement (unless the agreement requires administration of the estate 
to be continued for an unreasonable length of time). The agreement may 
require, for example, immediate payment of a debt that is disputed. 
contingent. or not due. if the interested persons are able to work out a 
satisfactory discount. compromise, or settlement. Cf. former Section 
11425 (rigbt of creditor to payment of debt nO( due if interest is waived). 
TlJe term "interested oerson" is defmed in Section 48. 

§ 11463. Deposit in account witbdrawable only on court 
order / "'/ 

------/--:7;:." 11463. The coun may an amounf\prder .deposited in a 
fmancial institution. as provided in Chapter 3 (commencing 
with Section 9700) of Part 5, that would be payabie if a debt 
that is contingent. disputed. or not due were absolute, 
established. or due. The order shall provide that the amount 
deposited is subject to withdrawal only upon authorization of 
the coun, to be paid to the creditor when the debt becomes 
absolute, established, or due. or to be distributed in the 
manner provided in Section 11642 if the debt does not become 
absolute or established. 

Comment. Section 11463 replaces the deposit in court Jf former 
Section 11427 wllh deposit in a blocked account. The rererence !O 

Section 11642 incorporates any omnibus order for [mal distribution ()[ 
subsequent court order for distribution. 

§ 11464. Distribution subjed to assumption of lial>ility 
11464. (a) The court may order property in the estate 

distributed to a person entitled to it under the final order for 
distribution. if the person files with the court an assumption of 
liabilitv for a contingent or disputed debt as provided in 
subdivision (b). The court may impose any other conditions 
the COUI1 ill its discretion determines :'.re just, mc1uding that 
the distributee !1ive J security interest ill all or part or Ihe 

-1-
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CAVle W. KNAPP. SR. 

DAVie W. KNAPP. JR. 

EXHI3IT 4 

LAW OFFICES 

KNAPP & KNAPP 
1093 LINCOLN AVENUE 

SAN ,OSE. CALIFORNIA 95125 

TELEPHONE (408) 29B-S838 

May 25, 1990 

California Law Revision commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 943303-4739 

Re: PROBATE LAW & PROCEDURE contingent Debts etc 

~nW·RW.~ 
Study L-30l5 

MAY 291990 

I read with interest you worthy tentative recommendation on 
above matter and I am totally in agreement with the same. 

Some of us "old-timers" have been doing such for many years 
in the form of a "reservation request" to the Court, however this 
codifies it. 

I will assume you have already been alerted about the error 
on page 8 wherein it should state: 

"The court may order an amount deposited ••• " instead of: 

"The court may an amount order deposited ... " 

Keep up the commendable work you are doing. 

very truly yours, 

KNAPP 

-~-



Memo 90-82 EXHIBIT 5 Study 1-3015 

HOFFMAN 
SABBAN & 
BRUCKER 

'.4.W "'-. ~ -- .. 

JUN 011990 

:~cnVED 
-- LAWYERS-

10880 Wilshire 
Boulevard 
Suite 1200 
Los Angeles 
California 90024 
(213) 470-6010 
FAX (213) 47().6735 May 29, 1990 

California Law Revision Commission 
Suite D-2 
4000 Middlefield Road 
Palo Alto, California 94303-4739 

Re: Tentative Recommendation Relating to 
Probate Law and Procedure --
Debts That Are Contingent, Disputed or Not Due 

Ladies and Gentlemen: 

I agree that changes are required in this area and 
I endorse the approach adopted by the tentative recommenda
tion. For example, I have been involved with situations 
where my client was entitled to receive payments based on the 
profits of a motion picture, and the client's agent was 
entitled to a fee of 10% of all amounts received. The only 
way of adequately dealing with this situation is to order 
distribution of the profit participation to a distributee, 
subject to the obligation to pay the 10% fee to the agent. 

I have also seen situations where a plaintiff used 
the existence of a suit against an estate as a "bargaining 
chip" in exacting a higher price for dropping the suit. The 
plaintiff knew that as long as the suit was outstanding, the 
beneficiaries could not receive their distributions, and the 
plaintiff delayed resolving the suit feeling that the 
beneficiaries would put pressure on the executor to settle 
the suit for more than the claim was really worth, so that 
the beneficiaries could receive their distributions. 

Very truly yours, 

~~~ 
Paul Gordon 

PGH34:wb 

-~-

A PROfESSIOf'Al CORPORATION 



Memo 90-82 

Edward M. Pbelps 
Deborab Ba1liDs Schwarz 

Rulb A Phelps 
OfCourueI 

BarbaraE. Dunn 

EXHIBIT 6 

Phelps, Schwarz & Phelps 
AamleysatLaw 

215 Nonb Marengo Avenue 
Second Floor 

pasac! ..... California 91101 

May31,1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendation Relating to 
Probate Law and Procedure, Debts that are 
Contingent, Disputed or Not Due. 

Dear SirslMadam: 

Study 1-3015 
. . • ..., Ift'. GIM'I 

JUN 041990 
RICEIYEo 

(818) 795-8844 
• 

Facsimile: (818) 795-9586 

I have read the Tentative Recommendation Relating to Probate 
Law and Procedure, Debts that are Contingent, Disputed or Not Due. 

I don't have any suggestions to make it better. I think you are 
doing a fine job. I think this is a good idea and I agree with this tentative 
recommendation. 

Very truly yours, 

~1'- t(. L{?f~ 
Ruth A. Phelps 
PHELPS, SCHWARZ & PHELPS 

RAP:svt 
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).Iemo 90-82 EXHIBIT 7 

RUTH E. RATZLAFF 
Attorney at Law 

925 N Street, Suite 150 
P ,0, Box 411 

Fresno, California 93708 
(209) 422-8018 

May 31, 1990 

RE: Tentative Recommendation Related to Probate Debts 

California Law Revision Commission 
4000 Middlefield, Suite D-2 
Palo Alto, Ca 94303-4739 

Dear Commissioners: 

Study L-3015 
'. "'If lEY. COIIII'II 

JUN 041990 
r:~CEIYID 

I have reviewed your tentative recommendation relating to debts 
that are contingent, disputed, or not due in probate proceedings. 

The recommendations you suggest seem logical and very workable. 

Sincerely, 

M i2wh/l-ti 
Ruth E. Ratzlaff 

RER/dr 

-\\-



Memo 90-82 

TELEF"I-IONE 
(415) "941-oeoo 

CABLE: MAYFIELD 

TELEX: 3415563 

F'"ACSIMILE: 

(41!5)41i114-1417. (4IS) 6!!57-0361 

EXHIBIT 8 

FENWICK, DAVIS & WEST 
,., L. ... w PAI'tTNlEiIIISHIP lINCL.UOIPoilG 

PI'K)II'"E5Sl0NAL CORPORATIONS 

TWO P'ALO ALTO SQUARE 

PALO ALTO. CALIFORNIA 94306 

Study L-3015 

1920 N STREET NO~THWEST 
SUITE e!!50 

WASHINGTON, C.C. 2003e 
(2002) .o463-e3oo 

June 1, 1990 CA LAW REY. COAIM'II 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

JUN 041990 

Re: Comments on Tentative Recommendations 

Gentlemen: 

I am responding to five tentative recommendations 
issued by your organization pertaining to modifications of the 
Probate Code. 

1. Contingent, Disputed or Not Due Debts: 

Your proposal of April 1990 is excellent and I believe 
should be submitted as proposed. My only question relates to 
the use of the term "interested person." As you note in your 
comment, the term "interested person" is already defined in 
Section 48 of the Probate Code. Would it be redundant to 
expressly reference the definition of Section 48, Which 
includes a creditor and would permit a creditor to petition the 
court. This would be appropriate if the executor failed to do 
so. 

2. Creditor Remedies: 

The recommendation relating to a personal 
representative who deals in bad faith makes no attempt to 
define the scope of bad faith. Perhaps it is your desire that 
this be left to a court to determine, but it seems appropriate 
that some definition be included when the purpose of this 
proposal is to expand the remedies of creditors for that 
specific purpose. Since bad faith may be very subjective, it 
might assist to provide specific examples which would be 
considered bad faith and for which the burden of proof might be 
imposed upon the personal representative. Such instances might 
include the intentional disregard of known or readily available 
evidence of the debt. 

3. Alternate Beneficiaries for Unclaimed 
Distribution: 

This is an excellent proposal. 



California Law Revision Commission 
June 1, 1990 
Page 2 

4. Elimination of Seven-Year Limit for Durable 
Powers of Attorney: 

I heartily concur. I have never understood why a 
limitation should be imposed; furthermore, if it is to be 
limited, I do not understand why it should differ from the 
limitation upon the directive to physicians. I concur with 
your proposal that the limitation be eliminated completely. 

5. Litigation Involving Decedents: 

Your proposal regarding litigation involving decedents 
is excellent. The ability to continue these actions without 
commencing a probate and appointing a personal representative 
is most practical. I have not had an opportunity to fully 
evaluate this proposal, but I support its intent and purpose. 
I will leave to those with greater litigation experience the 
full analysis of your proposal. 

PHR/rer 
PHR248/1637:2 

Very truly yours, 

'S ~~ ... ~~ 
Paul H. Roskoph 

-\'~-
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':!emo 90-82 EXHIBIT 9 Study L-3015 

CA lAW m. (OQ'N 
FRANK M. SWIRLES 

JUN 13 1990 

" , 

LAW CORI='ORAT;ON 

June 9, 1990 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendations on 

n~CF./VfD 

Probate Law and Procedure - Debts that are 
Contingent, etc. 

Gentlemen: 

While your recommendation is basically good, I find it difficult 
to read the first sentence of section 11463. It now reads, "The 
court mayan amount order deposited in a financial . . . . . " 

Would this not make more sense if it were to read, "The court may 
order unt deposited in financial • " "? 

Very yours, 

F ank M. Swir 

(~~:.----~ 
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ROGER V. MARSHALL 
lAW CORPORATION 

JOHN L. BURGHARDT 
lAW CORPORATION 

TIMOTHY M. KELLEHER 
lAW CORPORATION 

ELIZABETH UFKES OUVERA 
A.TTORNEY AT LAW 

ERNEST S. MIESKE 
ATIOFINEY AT LAW 

8XHIBIT 10 

Marshall, Burghardt & Kelleher 
Attorneys at Law 

June 11, 1990 

California Law Revision Ccmmi~sion 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

RE: Comments to Tentative Recommendation 

To Whom It May Concern: 

UI LAW lIfT. toMII'JI 
Study L-3015 

JUN 141990 
r.~CElVED 

PROFESSIONAL PLAZA 
3120 COHASSET AD .• SUITE 8 

CHICO. CA 95926 
(916) 895-1512 

FAX (91S) 895-0044 

1. Probate Law and Procedure 
Disputed, or Not Due. 

Debts that are Contingent, 

We feel that this tentative recommendation is advisable as it 
provides flexibility to facilitate distribution and Closing of an 
estate and, at the same time, provide for protection to the 
creditors and the estate's beneficiaries. Keeping an estate open 
until all issues involving debts are resolved or satisfied is not 
acceptable. 

2. Elimination of Seven-Year Limit for Durable Powers of Attorney 
for Health Care. 

While we do agree that a Durable Power of Attorney For Health 
Care shOUld be reviewed on an established time basis, we also 
understand and agree with the statement that our clients are not 
efficient in reviewing and possibly renewing this statemen't: every 
seven years. It has been our experience that even if reminded and 
encouraged to update their estate planning, clients often 
procrastinate. Also, quite often, we are unable to locate a client 
who has moved. Therefore, providing assurance that the Durable 
Power of Attorney For Heal th Care is in existence when it is 
necessary is more important than forcing an analysis and review by 
terminating the document if it is not actively renewed. 

3. Alternate Beneficiaries for Unclaimed Distribution. 

We agree that most testators would prefer to have unclaimed 
property go to an alternate taker rather escheat to the State. 

- \S"-



California Law Revision Commission 
.June 11, 1990 
Page Two 

Therefore, we agree with this recommendation. We do agree that the 
three year period for the primary distributee to claim his or her 
share is too short. We would be more agreeable to a five year time 
per:!.od. 

4. Remed:!.es of Creditor Where Personal Representative Fails to 
G:!.ve Not:!.ce. 

We agree w:!. th this recommendation as a preliminary 
distribution is usually completed because of a matter of 
convenience to the beneficiary and should not be used as a device 
to defeat creditors who have failed to receive notice because of 
the bad faith of the personal representative. Therefore, we 
support this change in law. 

Ve truly yours, , 

~1\\~\1l~(/ 
V. MARSHtLL 

RVM/kc 



STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

TENTATIVE RECOMMENDATION 

relating to 

Probate Law and Procedure 

Debts that are Contingent, Disputed, Of Not Due 

April 1990 

This tentative recommendation is being distributed so interestedpersons will be 
advised of the Commission's tentative conclusions and can moIee their views 
known to the Commission. Comments sent to the Commission are a public record, 
and will be considered at a public meeting of the Commission. It is just as 
important to advise the Commission that you approve the tentative recommendation 
as it is to advise the Commission that you believe it should be revised. 

COMMENTS ON TInS TENTATIVE RECOMMENDATION SHOUlD BE 
RECEIVED BY TIlE COMMISSION NOT LATER mAN JUNE 30, 1990. 

The Commission often substantially revises tentative recommendations as a 
result o/the comments it receives. Hence, this tentative recommendation is not 
necessarily the recommendation the Commission will submit to the Legis/ature. 

CALIFORNIA LAw REVISION CoMMISSION 

4000 Middlefield Road, Suite 0-2 
Palo Alto, CalHomia 94303-4739 
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CONTINGENT DEBTS 

STATE OF OAUFORNIA 

CALIFORNIA LAW REVISION COMMISSION 
4000 MIODlERELD IDAD. SUrrE 0-2 
PALO ALTO. CA 943094739 
1415)484-1335 

EDWIN K. IoWIZEC 

""-'"""" 
ROaER ARNEBERGH 

VICE CIwAPuIooM 
BION M. QREOORY 
ASSEt.ElYIMN ELIHU M. HARRIS 
SENATOR BILL LOCKYER 
ARTHUR It MARSHALL 
F~ST A. PLANT 
ANN E. SroDDEN 

Letter or Transmittal 

1 

ClEORGE DEUKNEJIAN. Gowrn:::.r 

This recommendation proposes procedures to facilitate distribution and 
closing of an estate while providing for unpaid debts against the estate 
that are contingent, disputed, or not due. Under this recommendation the 
Court could order the estate distributed after ma!rjng appropriate 
arrangements for the debt. such as payment into a blocked account in a 
financial institution subject to court order, payment 10 a trustee, or 
requirement of a bond or other security or an assumption of liability by 
the distributee. 

This recommendation is submitted pursuant to Resolution Chapter 37 
of the Statutes of 1980. 
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RECOMMENDATION 

Ordinarily, debts of a decedent are paid during estate 
administration and, if there is any excess after all debts are 
paid, distribution is made to the beneficiaries. This standard 
pattern may be disrupted in a number of situations. A debt 
owed by the decedent may not be due and payable at the time 
when debts are ordinarily paid; this may occur, for example, 
where a loan is payable in installments, or where there is a 
balloon payment at a later time. The decedent's liability may 
be contingent and the contingency may not be resolved until 
much later; common examples of contingent debts include 
loan guarantees, deficiency liability on a secured loan, and 
concurrent liability with another person such as a partner or a 
joint maker of a promissory note. IT a creditor commences an 
action on a debt where the personal representative denies 
liability, there may be substantial delay until the liability is 
resolved. 

Keeping the estate open and not making distribution until all 
issues involving debts that are contingent, disputed, or not due 
are resolved is ordinarily not a satisfactory approach. The 
decedent's ultimate liability exposure on a contingent debt 
may be small but, until the matter is resolved, a large 
contingent debt can effectively tie up the estate. Likewise, 
there may be a disputed debt on which the alleged liability 
exceeds the value of the estate; in this case, no matter how 
unmeritorious the lawsuit appears, the full disputed amount 
must be held in court until the matter is resolved, which may 
be many years. 

Estates normally have neither the ability nor right to 
discharge the entire indebtedness to satisfy the claim, and 
must therefore be kept open until the contingency which 
establishes the debt either occurs or fails. In these cases, the 
estate beneficiaries are not only deprived of enjoyment of 
their interests until the obligation is paid, but estate expenses 
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are increased by costs of complying with accounting and 
income tax filing requirements. 

For these reasons existing law offers a few options: 
(1) If a creditor whose debt is not yet due is willing to waive 

interest, the creditor may be paid immediately. I 
(2) In the case of a contingent or installment debt, a trust 

fund may be set up to cover the potential liability, the trustee 
to pay the debt or distribute the fund to beneficiaries, as the 
circumstances ultimately require.2 

(3) If neither of these two options is used, the full amount of 
a not due, contingent, or disputed debt must be paid into court 
and held until the liability is resolved.3 

These remedies are quite limited. Other remedies should be 
provided that will enable the estate to be closed without 
compromising the rights of the creditor. The Law Revision 
Commission recommends enactment of procedures that will 
add flexibility to the remedies available to the court and help 
ensure that the creditor gets what is due without forcing the 
estate to be kept open until the debt is paid. Specifically: 

(1) If all parties agree on a solution, whether it involves 
posting security, discounting or compromising a claim, or 
even keeping the estate open, the agreement should be 
honored and the court should be required to ratify the 
agreement if it reasonably protects the rights of all parties and 
will not unreasonably prolong administration. 

(2) The amount at issue could be deposited in a blocked 
account in a fmancial institution, withdrawable on court order 
when the matter is resolved. 

(3) The existing authority to appoint a trustee in the case of 
a contingent or installment debt should be expanded to cover 
other debts not yet due and disputed debts as well. 

1. Prob. Code § 11425. It i. not clear from this section whether !be face amount of 
the debt may be discounted if the debt is interest-free until the due date. 

2. Prob. Code § 11426. 
3. Prob. Code § 11427. 
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(4) The court should be permitted to order the property 
distributed and the estate closed after assuring adequate 
protection to the creditor by means such as requiring a bond or 
other security, imposing a lien on property, or, requiring an 
assumption of liability by distributees. 

(5) The court should continue to have the authority it has 
under existing law to require that the estate be kept open if 
that appears most appropriate in the circumstances of the 
particular estate. 

The basic concept is that the court should have available a 
variety of different remedies and the flexibility to provide a 
reasonable accommodation of interests depending on the 
circumstances of the particular case. 

PROPOSED LEGISLATION 

Probate Code § 11425 (repealed). Payment of debt not due 
11425. H II ereditor '" hese debt is not <ftte 'Wail es intet'ellt 

fer the rime until the debt is t1ue, the eretfiter is entitled te 
1'1I)lItent ef the debt. 

Comment. Former Section 11425 is not continued. It is superseded 
by Section 11462 (agreement of interested persons). 

Probate Code § 11426 (repealed). Trust for installment or 
contingent debt 

11426. (II) ~fetwithstancHftg an, ether 8t8tate, the eellft MIl) 
in its iliseretieft appeittt II tmstee te whem 1'1I,me1lt ef II debt 
that is eOlltitt!ent or is payable itt instaIlmeftts shaH be nl8de, 
!'lith the ilireetien that the tmstee itt.est the I's,ment itt 
itt • estmellts that '" eukl be peper fer IIl'ersemtl Iepresentati. e 
er 88 IltItb:eMeiI b) the eeurt. The eeurt in determinittg the 
ameullt ef the I'll) meIlt shaH eeIllptlte the present • altle ef the 
debt, gn ittg eensideratien te a re88enable ittterest rate en the 
amotmt te be in. estes. 

(b) The tmstee shaH I'll, the debt 88 ereered '" the eellrt. 
On eelftJ'letien ef I'll, ",tent, an, ~ess in l'e8sessien ef the 
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tMltee shll:ll ~ paid Of dilItriblited in aeeMdanee "¥rith the 
ordef £Of distribltrieft. 

Comment. Former Section 11426 is continued in Section 11465 
(appointment of trustee) and broadened to apply to debts that are disputed 
or otherwise not due as well as debts that are contingent or payable in 
installments. 

Probate Code § 11427 (repealed). Disputed and 
contingent debts 

11427. Exeept ItlI otherwise prel'ided in this part, if It debt is 
not dlte or is eontingent, Of if It eIaim is dilIplltM, the Ilmmmt 
of the debt or elaim or the part that l\otdd ~ pa)'able if the 
debt ItII ere dIte Of absoltlte or the elairn established, sba1:l: ~ 
paid into eOlH't. The IlftlOIIIlt paid into eoart sbal:l remain 
there, to be paid to the ereditor when the debt is dlte or 
absolllte or the elaim is established or, if the elllim is not 

established, to be paid or dilItriblited ItlI the eitemmtllnees of 
the estate reqttire. 

Comment. Former Section 11427 is continued in Section 11463 
(deposit in account withdrawable only on court order), except that the 
deposit in court is replaced by deposit in a blocked account. 

Probate Code §§ 11460-11467 (added). Debts that are 
contingent, disputed, or not due 

CHAPTER 4. DEBTS THAT ARE CONTINGENT, 
DISPUTED, OR NOT DUE 

§ 11460. Definitions 
11460. As used in this chapter: 
(a) A debt is "contingent" if it is established under Part 4 

(commencing with Section 9000) in either a ClXed or an 
uncertain amount and will become absolute on occurrence of a 
stated event other than the passage of time. The teon includes 
a secured obligation for which there may be recourse against 
property in the estate, other than the property that is the 
security, if the security is insufficient. 
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(b) A debt is "disputed" if it is a claim rejected in whole or 
in part under Part 4 (commencing with Section 9(00) and is 
not barred as to the part rejected under Section 9353. 

(c) A debt is "not due" if it is established under Part 4 
(commencing with Section 9(00) and will become due on the 
passage of time. The term includes a debt payable in 
installments. 

Comment. The definitions in Section 11460 vary the definition of 
"debt" in Section 11401. See Section 11400 (definition in 11401 does 
not govern if provision or context otherwise requires). 

Subdivision (a) is new. 
Under subdivision (b), a rejected claim is not barred if within three 

months after the notice of rejection is given or after the claim becomes 
due the creditor commences so action on !be claim or the matter is 
referred to a referee or to arbitration. 

Subdivision (c) incorporaleS the aspect of former Section 11426 that 
related to installment debts. 

§ 11461. Court order 
11461. When all other debts have been paid and the estate 

is otherwise in a condition to be closed, on petition by an 
interested person, the court may make or modify an order or a 
combination of orders under this chapter that the court in its 
discretion determines is appropriate to adequately provide for 
a debt that is contingent, disputed, or not due if the debt 
becomes absolute, established, or due. Notice of the hearing 
on the petition shall be given as provided in Section 1220 to 
the creditor whose debt is contingent, disputed, or not due, as 
well as to the persons provided in Section 11601. 

Comment. Section 11461 is correlative with Section 11640 (order for 
final distribution when all debts have been paid or adequately provided 
for). The term ''interested person" is defmed in Section 48. 

§ 11462. Agreement of interested persons 
11462. Notwithstanding any other provision of this chapter, 

if the court determines that all interested persons agree to the 
manner of providing for a debt that is contingent, disputed, or 
not due and that the agreement reasonably protects all 
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interested persons and will not extend administration of the 
estate unreasonably, the court shall approve the agreement. 

Comment. Section 11462 is new. Regardless of the odler techniques 
provided in this chapter for securing payment, if all interested pe1'8Ol1S 

agree and the agreement reasonably protects them, the court must ratify 
the agreement (unless the agreement requires administration of the estate 
to be continued for an unreasonable length of time). The agreement may 
require, for example, immediate payment of a debt that is disputed, 
contingent, or not due, if the interested penons are able to work out a 
satisfactory discount, compromise, or settlement. Ct. former Section 
11425 (right of creditor to payment of debt not due if interest is waived). 
The term "interested penon" is defined in Section 48. 

§ 11463. Deposit in account withdrawable only on court 
order 

11463. The court may an amount order deposited in a 
financial institution, as provided in Chapter 3 (commencing 
with Section 97(0) of Part 5, that would be payable if a debt 
that is contingent, disputed, or not due were absolute, 
established, or due. The order shall provide that the amount 
deposited is subject to withdrawal only upon authOrization of 
the court, to be paid to the creditor when the debt becomes 
absolute, established, or due, or to be distributed in the 
manner provided in Section 11642 if the debt does not become 
absolute or established 

Comment. Section 11463 replaces the deposit in court of former 
Section 11427 with deposit in a blocked account. The reference to 
Section 11642 incorporates any omnibus order for fina1 disttibution or 
subsequent court order for distribution. 

§ 11464. Distribution subject to assumption orIiability 
11464. (a) The court may order property in the estate 

distributed to a person entitled to it under the final order for 
distribution, if the person files with the court an assumption of 
liability for a contingent or disputed debt as provided in 
subdivision (b). The court may impose any other conditions 
the court in its discretion determines are just, including that 
the distributee give a security interest in all or part of the 

-------------------
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property distributed or that the distributee give a bond in an 
amount detennined by the court. 

(b) As a condition for an order under subdivision (a), each 
distributee shall file with the court a signed and acknowledged 
agreement assuming personal liability for the contingent or 
disputed debt and consenting to jurisdiction within this state 
for the enforcement of the debt if it becomes absolute or 
established. The personal liability of each distributee shall not 
exceed the fair market value on the date of distribution of the 
property received by the distributee, less the amount of liens 
and encumbrances. If there is more than one distributee, the 
personal liability of the distributees is joint and several. 

(c) If the debt becomes absolute or established, it may be 
enforced against each distributee in the same manner as it 
could have been enforced against the decedent if the decedent 
had not died. In an action based on the debt, the distributee 
may assert any defense, cross-complaint, or setoff that would 
have been available to the decedent if the decedent had not 
died. 

(d) The statute of limitations applicable to a contingent debt 
is tolled from the time the creditor's claim is filed until 30 
days after the order for distribution becomes fmal. The 
signing of an agreement under subdivision (b) neither extends 
nor revives any limitation period. 

Comment. Section 11464 is new. It provides for assumption of 
personal liability to the creditor and the right of the creditor to enforce the 
liability against the distributee. 

A bond requirement under subdivision (a) may be satisfied by a cash 
deposit. Code Civ. Proc. § 995.710 (deposit in lieu of bond). 

Tolling of the limitation period for contingent claims under 
subdivision (d) supplements Section 9352 (tolling during 
administration). The limitation period applicable to a disputed claim is 
governed by Sections 9353 and 9870. 

§ 11465. Appointment of trustee 
11465. (a) The court may order that a trustee be appointed 

to receive payment for a debt that is contingent, disputed, or 
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not due. The court in detennining the amount paid to the 
trustee shall compute the present value of the debt, giving 
consideration to a reasonable return on the amount to be 
invested. The trustee shall invest the payment in investments 
that would be proper for a personal representative or as 
authorized in the order. 

(b) The trustee shall pay the debt as provided in the order. 
On completion of payment, any excess in possession of the 
trustee shall be distributed in the manner provided in Section 
11642. 

Comment. Section 11465 continues former Section 11426 without 
substantive change and broadens it to apply to debts that are disputed or 
otherwise not due as wen as debts that are contingent or payable in 
installments. The reference to Section 11642 incorporates any omnibus 
order for final dislribution or subsequent court order for dislribution. 

§ 11466. Distribution subject to bond 
11466. The court may order property in the estate 

distributed to a person entitled to it under the final order for 
distribution, if the person gives a bond conditioned on 
payment by the person of the amount of a contingent or 
disputed debt that becomes absolute or established The 
amount of the bond shall be determined by the court, not to 
exceed the fair market value on the date of distribution of the 
property received by the distributee, less the amount of liens 
and encumbrances. In the case of a disputed debt or in the 
case of a contingent debt where litigation is required to 
establish the contingency, the cost of the bond is recoverable 
from the unsuccessful party as a cost of litigation. 

Comment. Section 11466 is new. 

§ 11467. Continuation or administration 
11467. The court may order that the administration of the 

estate continue until the contingency, dispute, or passage of 
time of a debt that is contingent, disputed, or not due is 
resolved. 
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Comment. Section 11467 gives the court authority to order 
continuation of administration, if appropriate. This is a Specif'1C 
application of the general authority of the court to order continuation of 
administration for a reasonable time. Section 11640( c); see also Section 
12201 (report of status of administration). 
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