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Memorandum 90-82

Subject: Study L-3015 - Debts that are Contingent, Disputed, or Not Due
{Comments on Tentative Recommendation)

Attached to this memorandum is a copy of the Commission's the
tentative recommendation for procedures to facilitate distribution and
clesing of an estate while providing for unpaid debts against the
estate that are contingent, disputed, or not due. The tentative
recommendation was distributed for comment in May.

Under this recommendation the court may order the estate
distributed after making appropriate arrangements for the debt, such as
payment into a blocked account in a financial institution subject to
court order, payment to a trustee, cor requirement of a bond or cther
security or an assumption of liability by the distributee.

There was unanimous enthusiasm for this recommendation from our
commentators. Expressioné of support without further comment were
received from the following persons, whose letters are not reproduced
here:

Margaret R. Rolsman of Qakland

Linda Silveria of San Jose

Patricia H. Jenkins of Los Angeles County Counsel
Henry Angerbauer of Concord

Howard Serbin of Orange County Counsel

The following persons also sent letters of support that include
additional remarks, which are reproduced as Exhibits:

John G. Lyons of San Francisco (Exhibit 1)
Western Surety Gompany (Exhibit 2}

Wilbur L. Coats of Poway (Exhibit 3)

David W. Knapp, Sr., of San Jose (Exhibit &)
Paul Gordon Hoffman of Los Angeles (Exhibit 5)
Ruth A. Phelps of Pasadena (Exhibit &)

Ruth E. Ratzlaff of Fresno (Exhibit 7)

Paul H. Roskoph of Palo Alto {Exhibit 8)

Frank M., Swirles of Rancho Santa Fe (Exhibit 9)
Roger V, Marshall of Chico (Exhibit 10)

The additional remarks in these letters were uniformly positive,

indicating the deslrability of the recommendation. A number of the




letters pointed out typographical errors, which the staff will correct
(we were already aware of these through our cite-checking process).

Only one suggestion for improvement was made. Mr. Roskeph notes
that under Section 11461 of the draft an "interested person" may
petition for a court order, and the Comment refers to the definition of
interested person in Section 48, He wonders whether the cross
reference te the definition should be incorporated in the statute
itself. This would be unusual to doj; the Comments are printed in the
annotated ccdes, and the staff believes this 1s adequate.

The staff 18 pleased with the very favorable response to this
recommendation and believes the Commission should approve it for
printing and submission teo the Leglslature, after correction of the
typos noted in the letters, The staff plans to include 1in the
transmittal letter an acknowledgment of Ken Klug of the State Bar, who

developed the concepts on which this recommendation is hased.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Law DFFICES OF
VvAUGHAN, PAUL S LYONS
1478 MILLS TOWER Ch 1AW REY. COMER

220 BUSH STREET

SAN FRANGISCO 94104 MAY 18 1990

415} 3@2-1423

FAX: (415) 392-2308 pECr EINED

May 17, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

RE: Tentative Recommendation relating to
Probate Law and Procedure
Debts that are Contingent, Disputed
or Mot Due
Gentlemen:

I approve of this recommendation, particularly
the proposed repeal of Section 11425.

Two small suggesticns:
(1) In the third line on Page 7

(2} In the first line of proposed Section 11463, on
Page 8

Also, I presume "9870" on Page 9 is meant to
read "9370".

Copies of Pages 7, 8, and 9 with notations are

enclosed.
Very truly yours,
Wit Sy
Joh{ G. Lyons
JGL:car
Enclosures




e ——
1

53
%77 -
A -

wf;_<

(b) A debt is “disputed” if it is a claim rejected in whole or
in part under Part 4 (commencing with Section 9000) and is
not barred|as to the parn rejected. underSeetion9353.

(c) A debt is “not due” if it is established under Part 4
{commencing with Section 9000) and will become due on the
passage of time. The term includes a debt payable in
installments.

Comment. The definitions in Section 11460 vary the definition of
“debt” in Section 11401, See Section 11400 (definition in 11401 does
not govern if provision or context otherwise requires).

Subdivision (a) is new.

Under subdivision (b), a rejected c¢laim is not barred if within three
months after the notice of rejection is given or after the claim becomes
due the creditor commences an action on the claim or the matter is
referred to a referee or to arbitration.

Subdivision (c) incorporates the aspect of former Section 11426 that
related to installment debts,

§ 11461. Court order

11461. When all other debts have been paid and the estate
is otherwise in a condition to be closed, on petition by an
interested person, the court may make or modify an order or a
combination of orders under this chapter that the court in its
discretion determines is appropriate to adequately provide for
a debt that is contingent, disputed, or not due if the debt
becomes absolute, established, or due. Notice of the hearing
on the petition shall be given as provided in Section 1220 to
the crediter whose debt is contingent, disputed, or not due, as
well as to the persons provided in Section 11601.

Comment. Section 11461 is correlative with Section 11640 (order for

final distribution when all debts have been paid or adequately provided
for). The term “interested person” is defined in Section 48,

b4
CONTINGENT DEBTS 7

§ 11462, Agreement of interested persons

11462, Notwithstanding any other provision of this chapter,
if the court determines that all interested persons agree to the
manner of providing for a debt that is contingent, disputed, or
not due and that the agreement reasonably protects all



3 CONTINGENT DEBTS

interested persons and will not extend administration of the

estate unreasonably, the court shall approve the agreement.

Comment. Section 11462 is new. Regardless of the other techniques
provided in this chapter for securing payment, if all interested persons
agree and the agreement reasonably protects them, the court must ratify
the agreement {unless the agreement requires administration of the estate
to be continued for an unreasonable length of ime). The agreement may
require. for example, immediate payment of a debt that is disputed,
contngent. or not due, if the interested persons are able to work out a
satisfactory discount, compromise. or settlement. Cf. former Section
11425 (right of creditor to payment of debt not due if interest is waived).
The term “interested person” is defined in Section 48.

§ 11463, Deposit in account withdrawable only on court
order gdtn

11463. The court mayyan amount order deposited in a
financial institution, as provided in Chapter 3 (commencing
with Section 9700) of Part 5, that would be payable if a debt
that is contingent, disputed, or not due were absolute,
established, or due. The order shall provide that the amount
deposited is subject to withdrawal only upon authorization of
the court, to be paid to the creditor when the debt becomes
absolute, established, or due, or to be distributed in the
manner provided in Section 11642 if the debt does not become
absolute or established.

Comment. Section 11463 replaces the deposit in court of former
Secrion 11427 with deposit in a blocked account. The reference to
Section 11642 incorporates any omnibus order for final distribution or
subsequent cowt order for distribution.

§ 11464. Distribution subject to assumption of liability

11464, (a) The court may order property in the estate
distributed to a person entitled to it under the final order for
distribution, if the person files with the court an assumption of
liability for a contingent or disputed debt as provided in
subdivision (b}, The court may impose anv other conditions
the court 1n its discretion determines are just, including that
the distributee give a security interest in all or part of the
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property distributed or that the distributee give a bond in an
amount determined by the court.

(b) As a condition for an order under subdivision (a), each
distributee shall file with the court a signed and acknowledged
agreement assumning personal liability for the contingent or
disputed debt and consenting to jurisdiction within this state
for the enforcement of the debt if it becomes absolute or
established. The personal liability of each distributee shall not
exceed the fair market value on the date of distribution of the
property received by the distributee, less the amount of liens
and encumbrances. If there is more than one distributee, the
personal liability of the distributees is joint and severai.

(c) If the debt becomes absolute or established, it may be
enforced against each distributee in the same manner as it
could have been enforced against the decedent if the decedent
had not died. In an action based on the debt, the distributee
may assert any defense, cross-complaint, or setoff that would
have been available to the decedent if the decedent had not
died. :

(d) The statute of limitations applicable to a contingent debt
is tolled from the time the creditor’s claim is filed until 30
days after the order for distribution becomes final. The
signing of an agreement under subdivision (b) neither extends
nor revives any limitation period.

Comment. Section 11464 is new. [t provides for assumption of
nersonal liability to the creditor and the right of the creditor to enforce the
liability against the distributee.

A bond requirement under subdivision (a) may be satisfied by a cash
deposit. Code Civ. Proc. § 995.710 (deposit in lieu of bond).

Tolling of the limitation period fqr contingent claims under
subdivision (d) supplements Section 9352 (tolling during

administration). The limitation period applicabie to a disputed claim is
governed by Sections 9353 and 9870,

§ 11465. Appointment of trustee
11465. (a) The court may order that a trustee be appointed
to receive payment for a debt that is contingent, disputed, or

—)



N Western Surety Company

Office of General Counsel

May 21, 1990
C LAW REV. commrn

MAY 2 4 1990
Mr, Nathaniel Sterling
California Law Revision Commission RECEIY I
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Dear Mr. Sterling:

IN REPLY REFER TO:

Special File CA-4372-F - California Lobbying
Memorandum 90-74 and Tentative Recommendation
Relating to Probate Law and Procedure, Debts that
are Contingent, Disputed, or Not Due

This Company is in agreement with the suggestions contained
in your Memorandum of May 15, 1990, relating to limitations
on personal sureties. Please advise if we can furnish any
additional information to facilitate your efforts.

We are also in agreement with proposed new probate § 11466
permitting distribution subject to bond. Thank you for
keeping us on the mailing list for recommendations relating
to probate law and procedure.
Yours wvery truly,
- [’Z o
A A

DAN L. KIRBY

DLK: gm

-

20 Box 5077 + ‘01 S Philips Avenue o  Swoux Faiis, S0 57117-5077 #  Phone 1605) 330-7400 »  FAX 1-605-335-0357
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ol S LT COMN%

MAY 29 1990

WILBUR L. COATS RECEiygo

ATTORNEY AND COUNSELOR AT LAW

TELEPHONE (619) 748-6512

May 25, 1990

California lLaw Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, Ca 94303-4739

In re: Tenative Recommendation on:

Probate Law Procedure;

Remedies of Creditor Where Personal Representative
Fails to Give Notice:;

Elimination of Seven-Year Limit Duratle Powers Of
Attorney for Health Care; and

Alternate Beneficiaries for Unclaimed Distribution.

Dear Administrator:

I agree with the tentative recommendations as proposed for all
of the above cited sections of the Probate Code.

I found cne typographical error in the first sentence of the
proposed Section 11463. I have attached a photocopy of the
proposed Section pointing out the typing error.

Reference to the note on Probate Code Section 11603 (amended)
concerning a three-year or four-year period for the primary
distributee to claim distribution. I believe three years should
be adequate. If a four-year period is set forth it will shorten
the alternate distributee's claim period to one year unless you
extend the time delay for the assets to escheat to the state.
Two yYears for the alternate distributee appears to be more
equitable.

Very truly yours,
Wilbur L. Coats

Encl.

-— =

12759 Poway Road, Suite 104, Poway, California 92064
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nterested persons and will not extend administration of the

estate unreasonably, the court shall approve the agreement.

Comment. Section 11462 is new. Regardless of the other techniques
provided in this chapter for securing payment, if all interested persons
agree and the agreement reasonably protects them, the court must ratify
the agreement (unless the agreement requires administration of the estate
10 be continued for an unreasonabie length of time). The agreement may
require, for example, immediate payment of a debt that is disputed,
contingent. or not due, if the interested persons are able to work out a
satisfactory discount, compromise, or settlement, Cf. former Section
11425 (right of creditor to payment of debt not due if interest is waived).
The term “interested person” is defined in Section 48.

§ 11463. Deposit in account withdrawable only on court
- order T T

— =" 11463. The cour may Wdeposited in a
financial institution, as provided in Chapter 3 (commencing
with Section 9700) of Part 5, that would be payabie if a debt
that is continngent, disputed, or not due were absoiute,
established. or due. The order shall provide that the amount
deposited is subject to withdrawal only upon authorization of
the court, to be paid to the creditor when the debt becomes
absolute, established, or due, or to be distributed in the
manner provided in Section 11642 if the debt does not becorre
absolute or established. '

Comment. Section 11463 replaces the deposit in court of former
Section 11427 with deposit in a blocked account. The rererence to
Section 11642 incorporates any omnibus order for final distribution o1
subsequent court order for distribution.

& 11464. Distribution subject to assumption of liability

11464. (a) The court may order property in the esate
distributed to a person entitled to it under the final order for
distribution, if the person files with the court an assumption of
liability for a contingent or disputed debt as provided in
subdivision (b). The court may impose any other conditions
the coun 1n its discretion determines e just, mcluding that
the distributee give n security interest in all or part of the

——
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LAW OFFICES
KNAPP & KNAPP RECEIVED
DAVID W. KNAPP, SR 1083 LINCOLN AVYEMNLIE
DAVID W. KMAPF, Jr. SAN JOSE. CALIFORNIA 95125

TELEPHONE (408B) 29B8-3838

May 25, 1990

California Law Revision Commission

4000 Middlefield Road, Suite D-2

Palo Alto, CA 943303-4739

Re: PROBATE LAW & PROCEDURE Contingent Debts etc

I read with interest you worthy tentative recommendation on
above matter and I am totally in agreement with the same.

Some of us "old-timers" have been doing such for many years
in the form of a "reservation request" to the Court, however this
codifies it.

I will assume you have already been alerted about the error
on page 8 wherein it should state:

"The court may order an amount deposited..." instead of:
"The court may an amount order deposited...”

Keep up the commendable work you are doing.
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Horrman Cow e o
DABBAN & JUN 01 1990

BrUCKER

-

777 LAWYERS T T
10880 Wilshire

Boulevard
Suite 1200
Los Angeles

California 90024
{213) 470-6010
FAX (213) 470-6735

ntc EIVED

May 29, 1990

California Law Revision Commission
Suite D=2

4000 Middlefield Road

Palo Alto, California 94303-4739

Re: Tentative Recommendation Relating to
Probate Law and Procedure --
Debts That Are Contingent, Disputed or Not Due

Ladies and Gentlemen:

I agree that changes are required in this area and
I endorse the approach adopted by the tentative recommenda-
tion. For example, I have been involved with situnations
where my client was entitled to receive payments based on the
profits of a motion picture, and the client's agent was
entitled to a fee of 10% of all amounts received. The only
way of adequately dealing with this situation is to order
distribution of the profit participation to a distributee,
subject to the cbligation to pay the 10% fee to the agent.

I have alsc seen situations where a plaintiff used
the existence of a suit against an estate as a "bargaining
chip" in exacting a higher price for dropping the suit. The
plaintiff knew that as long as the suit was outstanding, the
beneficiaries could not receive their distributions, and the
plaintiff delayed resolving the suit feeling that the
beneficiaries would put pressure on the executor to settle
the suit for more than the claim was really worth, so that
the beneficiaries could receive their distributions.

Very truly yours,

&2

Paul Gordon Ho#ffhan

PGH34:wh

.-61-—

A PROFESSIONAL CORPORATION
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" O R, COMEN
Phelps, Schwarz & Phelps JUN 04 1990
Edward M. Phelps Atomeys at Law
Deborah Ballins Schwarz 215 North Marengo Avenue RECEIVED
Ruth A. Phelps Second Floor {818) 795-8844

Of Counsel Pasadena, California 91101 .
: Facsimile; (818) 795-9586

May 31, 1990

California Law Revision Commission

4000 Middlefield Road, Suite D-2

Palo Alto, California 94303-4739

Re: Tentative Recommendation Relating to

Probate Law and Procedure, Debts that are
Contingent, Disputed or Not Due.

Dear Sirs/Madam:

I have read the Tentative Recommendation Relating to Probate
Law and Procedure, Debts that are Contingent, Disputed or Not Due.

I don't have any suggestions to make it better. I think you are
doing a fine job. I think this is a good idea and I agree with this tentative

recommendation. 7
Very truly yours,
K & »PW;\/
Ruth A. Phelps '
PHELPS, SCHWARZ & PHELPS
RAP:svt
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VAW REY. COMMN

RUTH E. RATZLAFF JUN 04 1990

Attorney at Law
925 H Street, Suite 150 PE
P.O. Box 411 RECELVED |
Fresno, California 83708 ;
(209) 422-8018 '

May 31, 18890

RE: Tentative Recommendation Related to Probate Debts

California Law Revision Commission
4000 Middlefield, Suite D-2
Palo Alto, Ca 94303-4739

Dear Commissiocners:

I have reviewed vour tentative recommendsation relating to debts
that are contingent, disputed, or not due in probate proceedings.

The recommendations vou suggest seem logical and very workable.

Sincerely,

e 1 ety /aﬁf

Ruth E. Ratzlaff
RER/dr

L
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FENWICK, Davis & WEST

A LAW PARTNERSH P INCLUDI NG

TELEPHONE PROFESSIONAL CORPORATIONS

(415) 494-0800

Two PALD ALTO SQUARE 1920 N STREET NORTHWEST
CABLE: MATFIELD a SUITE 650
TELEX: 345583 PALO ALTO, CALIFORNIA 8430 WASHIMNGTOHN, B.C. 20036

FACSIMILE: (202) 483-8300
(413} 4Q4-1417 . (415) 857-038]

CA 1AW REV. COMMW'R

JUN 041330

rer 19 ED

June 1, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palc Alto, California 24303-4739

Re: Comments on Tentative Recommendations

Gentlemen:

I am responding to five tentative recommendations
issued by your organization pertaining to modifications of the
Probate Code.

1. Contingent, Disputed or Not Due Debts:

Your proposal of April 1290 is excellent and I believe
should be submitted as proposed. My only question relates to
the use of the term "interested person." As you note in your
comment, the term "interested person" is already defined in
Section 48 of the Probate Code. Would it be redundant to
expressly reference the definition of Section 48, which
includes a creditor and would permit a creditor to petition the
court. This would be appropriate if the executor failed to do
so.

2. Creditor Remedies:

The recommendation relating to a personal
representative who deals in bad faith makes no attempt to
define the scope of bad faith. Perhaps it is your desire that
this be left to a court to determine, but it seems appropriate
that some definition be included when the purpose of this
proposal is to expand the remedies of creditors for that
specific purpose. Since bad faith may be very subjective, it
might assist to provide specific examples which would be
considered bad faith and for which the burden of proof might be
imposed upon the personal representative. Such instances might
include the intentional disregard of known or readily available
evidence of the debt.

3. Alternate Beneficiaries for Unclaimed
Distribution:

This is an excellent proposal.

-— L




California Law Revision Commission
June 1, 1990
Page 2

L Elimination of Seven-Year Limit for Durable
Powers of Attorney:

I heartily concur. I have never understood why a
limitation should be imposed; furthermore, if it is to be
limited, I do not understand why it should differ from the
limitation upon the directive to physicians. I concur with
your proposal that the limitation be eliminated completely.

5. Litigation Involving Decedents:

Your proposal regarding litigation involving decedents
is excellent. The ability to continue these actions without
commencing a probate and appointing a personal representative
is most practical. I have not had an opportunity toc fully
evaluate this proposal, but I support its intent and purpose.

I will leave to those with greater litigation experience the
full analysis of your proposal.

Very truly yours,
< N ,\giﬁ‘ \\hl
Paul H. Roskoph

PHR/rer
PHR248/1637:2

—\3=
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Memo 90-82 EYHIBIT 9 Study L-3015

CA LAW REY. COMM'N
FrRANK M. SwWIRLES

Law CORPORAT OMN JUN 1 3 1990

RECEIVED
June 9, 1990

California lLaw Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-47349

Re: Tentative Recommendations on

Probate Law and Procedure - Debts that are
Contingent, etc.

Gentlemen:

While your recommendation is basically good, I find it difficult
to read the first sentence of secticn 11463, It now reads, "The
court may an amount order deposited in a financial . . . . . "

Would this not make more sense if it were to read, "The court may
order an ampunt deposited in financial . . . . " 7

163191 2502080

Frank M. Swirbes

.—-\L*--
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- JUN 14 1990

Marshall, Burghardt & Kelleher
Attorneys at Law RECEIVED
PROFESSIONAL PLAZA
ROGER V. MARSHALL
LAW CORPORATION 3120 COHASSET RD., SUITE 8
publulbnit CHICO, CA 95926

o FAX (916) 895-0844
TIMOTHY M, KELLEHER June 11, 1990

LAW CORPORATION

ELIZABETH UFKES OLIVERA
ATTORNEY AT LAW

ERNEST S. MIESKE
ATTORMNEY AT LAW

California Law Revision Commicsion
4000 Middlefield Rocad, Suite D-2
Falo Alto, CA 94303-4739

RE: Comments to Tentative Recommendation

To Whom It May Concern:

1. Probate Law and Procedure - Debts that are Contingent,
Disputed, or Not Due.

We feel that this tentative recommendation is advisable as it
provides flexibility to facilitate distribution and closing of an
estate and, at the same time, provide for protection to the
creditors and the estate's beneficiaries. Keeping an estate open

until all issues involving debts are resolved or satisfied is not
acceptable.

2. Elimination of Seven-Year Limit for Durable Powers of Attorney
for Health Care.

While we do agree that a Durable Power of Attorney For Health
Care should be reviewed on an established time basis, we also
understand and agree with the statement that our clients are not
cfficient in reviewing and possibly renewing this statement every
seven years. It has been our experience that even if reminded and
encouraged to update their estate planning, c¢lients often
procrastinate. Also, quite cften, we are unable to locate a client
who has moved. Therefore, providing assurance that the Durable
Power of Attorney For Health Care is in existence when it is
necessary is more important than forcing an analysis and review by
terminating the document if it is not actively renewed.

3. Alternate Beneficiaries for Unclaimed Distribution.

We agree that most testators would prefer to have unclaimed
property go to an alternate taker rather escheat to the State.




California Law Revision Commission
June 11, 1990
Page Two

Therefore, we agree with this recommendation. We do agree that the
three year period for the primary distributee to claim his or her

share is too short. We would be more agreeable to a five year time
period.

4, Remedies of Creditor Where Personal Representative Fails to
Give Notice.

We agree with this recommendation as a preliminary
distribution is usually completed because of a matter of
convenience to the beneficiary and should not be used as a device
to defeat creditors who have failed to receive notice because of
the bad faith of the personal representative. Therefore, we
support this change in law.

-

Very truly yours,

%\\\}\}\’\“\’ﬂ- V‘:’Q

ROGER|) V. MARSH?LL
RVM/RkC




STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

Probate Law and Procedure

Debts that are Contingent, Disputed, or Not Due

April 1990

This tentative recommendationis being distributed so interested persons will be
advised of the Commission's tenlafive conclusions and can make their views
known to the Commission. Comments sent to the Commission are a public record,
and will be considered at a public meeting of the Commission. It is just as
importans to advise the Cowonission that you approve the tentative recommendation
as it is o advise the Commission that you believe it should be revised.

COMMENTS ON THIS TENTATIVE RECOMMENDATION SHOULD BE
RECEIVED BY THE COMMISSION NOT LATER THAN JUNE 30, 1990.

The Commission often substantially revises tentative recommendations as a
result of the comments it receives. Hence, this tentative recommendation is not
necessarily the recommendation the Commission will submit to the Legislature.

Cavurornia Law Revision CoMmIssIoN
4000 Middlefield Road, Suita D-2
Palo Alte, California 94303-4739
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BTATE OF CALIFORNIA

GECRGE DEUKMEJIAN, Governor

CALIFORNIA LAW REVISION COMMISSION
4000 MIDDLEFIELD ROAD, SUITE D-2

PALO ALTO, GA 94303-4739

{415} 484-1355

EDWIN K. MARZEC

CHARPERBON
ACGER ARNEBERGH

VicE CHARPERSON
BICN M. GREGORY
ASSEMBLYMANM ELIHU M. HARRIS
SENATOR BILL LOCKYER
ARTHUR K. MARSHALL
FORREST A. PLANT
ANY E. STODDEN

Letter of Transmittal

This recommendation proposes procedures to facilitate distribution and
closing of an estate while providing for unpaid debts against the estate
that are contingent, disputed, or not due. Under this recommendation the
court could order the estate distributed after making appropriate
arrangements for the debt, such as payment into a blocked account in a
financial institution subject to court order, payment to a trustee, or
requirement of a bond or other security or an assumption of liability by

the distributee.

This recommendation is submitted pursuant to Resolution Chapter 37

of the Statutes of 1980,

| S
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RECOMMENDATION

Ordinarily, debts of a decedent are paid during estate
administration and, if there is any excess after all debts are
paid, distribution is made to the beneficiaries. This standard
pattern may be disrupted in a number of situations. A debt
owed by the decedent may not be due and payable at the time
when debts are ordinarily paid; this may occur, for example,
where a loan is payable in installments, or where there is a
balloon payment at a later time. The decedent’s liability may
be contingent and the contingency may not be resolved until
much later; common examples of contingent debts include
loan guarantees, deficiency liability on a secured loan, and
concurrent liability with another person such as a partner or a
joint maker of a promissory note. If a creditor commences an
action on a debt where the personal representative denies
liability, there may be substantial delay until the liability is
resolved.

Keeping the estate open and not making distribution until all
issues involving debts that are contingent, disputed, or not due
are resolved is ordinarily not a satisfactory approach. The
decedent’s ultimate liability exposure on a contingent debt
may be small but, until the matter is resolved, a large
contingent debt can effectively tie up the estate. Likewise,
there may be a disputed debt on which the alleged liability
exceeds the value of the estate; in this case, no matter how
unmeritorious the lawsuit appears, the full disputed amount
must be held in court until the matter is resolved, which may
be many years.

Estates normally have neither the ability nor right to
discharge the entire indebtedness to satisfy the claim, and
must therefore be kept open until the contingency which
establishes the debt either occurs or fails. In these cases, the
estate beneficiaries are not only deprived of enjoyment of
their interests until the obligation is paid, but estate expenses
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are increased by costs of complying with accounting and
income tax filing requirements.

For these reasons existing law offers a few options:

(1) If a creditor whose debt is not yet due is willing to waive
interest, the creditor may be paid immediately.!

(2) In the case of a contingent or installment debt, a trust
fund may be set up to cover the potential liability, the trustee
to pay the debt or distribute the fund to beneficiaries, as the
circumstances ultimately require.’

(3) If neither of these two options is used, the full amount of
a not due, contingent, or disputed debt must be paid into court
and held until the Hability is resolved.’

These remedies are quite limited. Other remedies should be
provided that will enable the estate to be closed without
compromising the rights of the creditor. The Law Revision
Commission recommends enactment of procedures that will
add flexibility to the remedies available to the court and help
ensure that the creditor gets what is due without forcing the
estate to be kept open until the debt is paid. Specifically:

(1) If all parties agree on a solution, whether it involves
posting security, discounting or compromising a claim, or
even keeping the estate open, the agreement should be
honored and the court should be required to ratify the
agreement if it reasonably protects the rights of all parties and
will not unreasonably prolong administration.

(2) The amount at issue could be deposited in a blocked
account in a financial institution, withdrawable on court order
when the matter is resolved.

(3) The existing authority to appoint a trustee in the case of
a contingent or installment debt should be expanded to cover
other debts not yet due and disputed debts as well.

1. Prob. Code § 11425, Tt is not clear from this section whether the face amount of
the debt may be discounted if the debt is interest-free until the due date.

2. Prob. Code § 11426.

3. Prob. Code § 11427,
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{4) The court should be permitted to order the property
distributed and the estate closed after assuring adequate
protection to the creditor by means such as requiring a bond or
other security, imposing a lien on property, or requiring an
assumption of liability by distributees.

{5) The court should continue to have the authority it has
under existing law to require that the estate be kept open if
that appears most appropriate in the circumstances of the
particular estate.

The basic concept is that the court should have available a
variety of different remedies and the flexibility to provide a
reasonable accommodation of interests depending on the
circumstances of the particular case.

PROPOSED LEGISLATION

Probate Code § 11425 (repealed). Payment of debt not due
L4253 " . tobt-i l ..
for—theti i1-the-debt-is-due—t} Jitori tled
payment-of-the-debt:
Comment. Former Section 11425 is not continued. It is superseded
by Section 11462 (agreement of interested persons).
Probate Code § 11426 (repealed). Trust for installment or
contingent debt




Comment. Former Section 11426 is continued in Section 11465
(appointment of trustee) and broadened to apply to debts that are disputed
or otherwise not due as well as debts that are contingent or payable in
installments.

Probate Code § 11427 (repealed). Disputed and
contingent debts

the-cstate-require:

Comment. Former Section 11427 is continued in Section 11463
(deposit in account withdrawable only on court order), except that the
deposit in court is replaced by deposit in a blocked account.

Probate Code §§ 11460-11467 (added). Debts that are
contingent, disputed, or not due

CHAPTER 4. DEBTS THAT ARE CONTINGENT,
DISPUTED, OR NOT DUE

§ 11460. Definitions

11460. As used in this chapter:

(a) A debt is “contingent” if it is established under Part 4
{commencing with Section 9000) in either a fixed or an
uncertain amount and will become absolute on occurrence of a
stated event other than the passage of time. The term includes
a secured obligation for which there may be recourse against
property in the estate, other than the property that is the
security, if the security is insufficient.
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(b) A debt is “disputed” if it is a claim rejected in whole or
in part under Part 4 {commencing with Section 9000) and is
not barred as to the part rejected under Section 9353.

{c) A debt is “not due” if it is established under Part 4
{commencing with Section 9000) and will become due on the
passage of time. The term includes a debt payable in
installments.

Comment. The definitions in Section 11460 vary the definition of
“debt” in Section 11401. See Section 11400 {definition in 11401 does
not govem if provision or context otherwise requires).

Subdivision (a} is new.

Under subdivision (b), a rejected claim is not barred if within three
months after the notice of rejection is given or after the claim becomes
due the creditor commences an action on the claim or the matter is
referred to a referee or to arbitration,

Subdivision (c) incorporates the aspect of former Section 11426 that
related to installment debts.

§ 11461. Court order

11461. When all other debts have been paid and the estate
is otherwise in a condition to be closed, on petition by an
interested person, the court may make or modify an order or a
combination of orders under this chapter that the court in its
discretion determines is appropriate to adequately provide for
a debt that is contingent, disputed, or not due if the debt
becomes absolute, establisheéd, or due. Notice of the hearing
on the petition shall be given as provided in Section 1220 to
the creditor whose debt is contingent, disputed, or not due, as
well as to the persons provided in Section 11601,

Comment. Section 11461 is comrelative with Section 11640 {order for

final distribution when all debts have been paid or adequately provided
for). The term “interested person” is defined in Section 48.

§ 11462, Agreement of interested persons
11462. Notwithstanding any other provision of this chapter,
if the court determines that all interested persons agree to the

manner of providing for a debt that is contingent, disputed, or
not due and that the agreement reasonably protects all
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interested persons and will not extend administration of the

estate unreasonably, the court shall approve the agreement.

Comment. Section 11462 is new. Regardless of the other techniques
provided in this chapter for securing payment, if all interested persons
agree and the agreement reasonably protects them, the court must ratify
the agreement (untess the agreement requires administration of the estate
to be continued for an unreasonable length of time). The agreement may
require, for example, immediate payment of a debt that is disputed,
contingent, or not due, if the interested persons are able to work out a
satisfactory discount, compromise, or settlement. Cf. former Section
11425 (right of creditor to payment of debt not due if interest is waived).
The term *interested person” is defined in Section 48.

§ 11463. Deposit in account withdrawable only on court
order

11463. The court may an amount order deposited in a
financial institution, as provided in Chapter 3 {(commencing
with Section 9700) of Part 5, that would be payable if a debt
that is contingent, disputed, or not due were absolute,
established, or due. The order shall provide that the amount
deposited is subject to withdrawal only upon authorization of
the court, to be paid to the creditor when the debt becomes
absolute, established, or due, or to be distributed in the
manner provided in Section 11642 if the debt does not become
absolute or established.

Comment. Section 11463 replaces the deposit in court of former
Section 11427 with deposit in a blocked account. The reference to

Section 11642 incorporates any ommibus order for final distribution or
subsequent court order for distribution.

§ 11464, Distribution subject to assumption of liability
11464. (a) The court may order property in the estate
distributed to a person entitled to it under the final order for
distribution, if the person files with the court an assumption of
liability for a contingent or disputed debt as provided in
subdivision (b). The court may impose any other conditions
the court in its discretion determines are just, including that
the distributee give a security interest in all or part of the
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property distributed or that the distributee give a bond in an
amount determined by the court.

(b) As a condition for an order under subdivision (a), each
distributee shall file with the court a signed and acknowledged
agreement assuming personal liability for the contingent or
disputed debt and consenting to jurisdiction within this state
for the enforcement of the debt if it becomes absolute or
established. The personal liability of each distributee shall not
exceed the fair market value on the date of distribution of the
property received by the distributee, less the amount of liens
and encumbrances. If there is more than one distributee, the
personal liability of the distributees is joint and several.

(c) If the debt becomes absolute or established, it may be
enforced against each distributee in the same manner as it
could have been enforced against the decedent if the decedent
had not died. In an action based on the debt, the distributee
may assert any defense, cross-complaint, or setoff that would
have been available to the decedent if the decedent had not
died.

(d) The statute of limitations applicable to a contingent debt
is tolled from the time the creditor’s claim is filed until 30
days after the order for distribution becomes final. The
signing of an agreement under subdivision (b) neither extends
nor revives any limitation period.

Comment. Section 11464 is new. It provides for assumption of
personal liability to the creditor and the right of the creditor to enforce the
liability against the distributee.

A bond requirement under subdivision (a) may be satisfied by a cash
deposit. Code Civ. Proc. § 995.710 (deposit in lieu of bond).

Tolling of the limitation period for contingent claims under
subdivision (d) supplements Section 9352 (tolling during
administration). The limitation period applicable to a disputed claim is
governed by Sections 9353 and 9870.

§ 11465. Appointment of trustee

11465. (a) The court may order that a trustee be appointed

to receive payment for a debt that is contingent, disputed, or
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not due. The court in determining the amount paid to the
trustee shall compute the present value of the debt, giving
consideration to a reasonable return on the amount to be
invested. The trustee shall invest the payment in investments
that would be proper for a personal representative or as
authorized in the order.

(b) The trustee shall pay the debt as provided in the order.
On completion of payment, any excess in possession of the
trustee shall be distributed in the manner provided in Section

11642,

Comment. Section 11465 continues former Section 11426 without
substantive change and broadens it to apply to debts that are digputed or
otherwise not due as well as debts that are contingent or payable in
installments. The reference to Section 11642 incorporates any omnibus
order for final distribution or subsequent court order for distribution.

§ 11466. Distribution subject to bond

11466. The court may order property in the estate
distributed to a person entitled to it under the final order for
distribution, if the person gives a bond conditioned on
payment by the person of the amount of a contingent or
disputed debt that becomes absolute or established. The
amount of the bond shall be determined by the court, not to
exceed the fair market value on the date of distribution of the
property received by the distributee, less the amount of liens
and encumbrances. In the case of a disputed debt or in the
case of a contingent debt where litigation is required to
establish the contingency, the cost of the bond is recoverable

from the unsuccessful party as a cost of litigation.
Comment. Section 11466 is new.

§ 11467. Continuation of administratien

11467. The court may order that the administration of the
estate continue until the contingency, dispute, or passage of
time of a debt that is contingent, disputed, or not due is
resolved.
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Comment. Section 11467 gives the court authority to order
continnation of administration, if appropriate. This is a specific
application of the general authority of the court to order continnation of
administration for a reasonable time. Section 11640(c); see also Section
12201 (report of status of administration).
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