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Memorandum 90-22 

Subject: Study L-30l3 - Uniform Statutory Rule Against Perpetuities 

The proposition before the Commission is whether to approve a 

tentative recommendation for adoption of the Uniform Statutory Rule 

Against Perpetui ties (US RAP) . This memorandum provides a swnmary of 

the major issues concerning US RAP and the staff's conclusions. At the 

March meeting, we plan to discuss these issues and then review the 

staff draft statute. 

Directly following this memorandum is a staff draft of a Tentative 

Recommendation Proposing Enactment of 

Against Perpetuities (on white paper). 

the Uniform Statutory Rule 

A copy of the official text of 

the Uniform Statutory Rule Against Perpetuities in pamphlet form also 

accompanies this memorandum. 

Extensive background materials, consisting of the consultant's 

background study, several law review articles, and many letters and 

memos, pro and con, from law professors and practicing lawyers 

accompany this memorandum as exhibits. (The exhibits are collected in 

a separate binder for Commissioners.) The exhibits are listed and 

indexed on the first two pages of the exhibits (on buff paper). For 

those who would like a good sampling of these materials, without 

reading lengthy articles, the staff suggests that you browse through 

the following: Charles Collier's Background Study (Exhibit 1, pp. 

1-20); the Pedowitz article (Exhibit 1, pp. 55-56); the letters from 

law professors on both sides of the issue (Exhibits 5 & 6, pp. 

189-224); Prof. Dukeminier's June 9 letter (Exhibit 7, pp. 225-36); 

Prof. Waggoner's July 5 letter (Exhibit 9, pp. 241-45); Prof. 

Dukeminier's July 12 letter (Exhibit 10, pp. 259-60); Prof. Waggoner's 

October 16 letter (Exhibit 11, pp. 261-62). 
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Background 

The Common Law Rule Against Perpetuities 

The common law Rule Against Perpetuities [the "Rule"] is most 

widely known in Professor Gray's formulation: 

No interest is good unless it must vest, if at all, not later 
than 21 years after some life in being at the creation of the 
interest. 

The central function of the rule is to mediate between those who seek 

to tie up their property for generations into the future and those in 

later generations who wish to control the property, free of the dead 

hand. The Rule is also described as the "rule against remoteness in 

vesting," since it operates to invalidate contingent interests. The 

Rule also had the effect of making sure that the time during which 

property was inalienable was not overly long. However, since the Rule 

permits the creation of interests tying up property for 100 years, it 

has also been called the Rule for Perpetuities. 

In general, the Rule permits creation of interests by will or 

revokable trust that will vest in a transferor's grandchildren and 

require them to survive until 21 years of age, but not the creation of 

interests that will vest only in great grandchildren. The Rule can 

operate harshly, however, since it invalidates a disposition if there 

is any conceivable possibility that it will violate the rule, 

regardless of whether it is likely to do so, and regardless of how 

reasonable the disposition appears. Typical violations of the Rule 

include the following: 

Age contingencies greater than 21: T devises property in 
trust, with income to A for life, and then to A's children 
who reach age 25; this disposition fails because A could have 
another child after T's death who can die or reach age 30 
more than 21 years after persons alive at T's death. 

Unborn widow: T devises property to his son B for life, then 
to B's wife for life, remainder to B's then-surviving issue; 
this disposition fails because B' s widow could be a person 
born after T's death and live for more than 21 years after B 
dies. 
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Fertile octogenarian: T devises property in trust, with 
income to 80-year-old C for life, then to C' s children for 
life and, on the survivor's death, remainder to C's 
grandchildren; this disposition fails since C is conclusively 
presumed to be able to have more children, which can happen 
after T's death, with that child surviving more than 21 years 
after the death of C's children alive at T's death. 

Administrative contingency: T devises property to T's issue 
surviving at the distribution of the estate; this disposition 
is invalid since administration of the estate could occur 
more than 21 years after lives in being. 

Individuals who draft their own wills or trusts without expert 

advice can easily run afoul of the Rule, but many lawyers have also 

failed the test, notwithatanding the prominent position the rule enjoys 

in the law school curriculum. As estate planning has become more 

complex, using powers of appointment and discretionary trustees' 

powers, there is a greater risk of perpetuities violations. The Rule 

is a trap for the unwary, but can also trap the wary. 

California Law 

Over the years, California has engaged in periodic judicial and 

statutory interpretation, revision, refinement, and clarification of 

the Rule. California statutory law includes the common law Rule, with 

its lives in being plus 21 years (Civ. Code § 715.2), as well as an 

alternative 60-year period in gross (Civ. Code § 715.6). 

Civil Code Section 715.2 provides the basic California rule in the 

following language: 

715.2. No interest in real or personal property shall 
be good unless it must vest, if at all, not later than 21 
years after some life in being at the creation of the 
interest and any period of gestation involved in the 
situation to which the limitation applies. The lives 
selected to govern the time of vesting must not be so 
numerous or so situated that evidence of their deaths is 
likely to be unreasonably difficult to obtain. It is 
intended by the enactment of this section to make effective 
in this State the "American common-law rule against 
perpetuities. 

The special 60-year rule is set out in Civil Code Section 715.6: 
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715.6. No interest in real or personal property which 
must vest, if at all, not later than 60 years after the 
creation of the interest violates Section 715.2 of this code. 

(It should be noted that this 60-year period is not a wait-and-see 

period, but provides an alternative to the lives-in-being plus 21 years 

scheme of the common law Rule in Section 715.2. Violation of the 

statutory rule is still judged by the "what if" approach, by virtue of 

the language "must vest, if at all. ") 

The harshness of judging the validity of nonvested interests at 

the time of their creation under Civil Code Section 715.2 or 715.6 is 

mitigated by a cy pres provision that permits judicial reform of 

instruments to avoid violation of the rule (Civ. Code § 715.5). This 

section also provides that it is to be "liberally construed and applied 

to validate [the] interest to the fullest extent consistent with" the 

"general intent of the creator of the interest whenever that general 

intent can be ascertained." This feature of California law is termed 

"immediate cy pres," although nothing in the statute requires 

reformation to take place immediately. 

The "unborn widow" problem is solved by Civil Code Section 715.7 

which provides that a person described as a spouse of a person in being 

at the beginning of the perpetuities period is considered as a "life in 

being" under the Rule, even if the spouse was not born yet. 

Knowledgeable lawyers will also insert a perpetuities savings 

clause as appropriate to avoid violating the Rule, such as the 

following: 

Any trust created by this Will, or by the exercise of 
any power of appointment conferred by this Will, that has not 
terminated sooner shall terminate twenty-one (21) years after 
the death of the last survivor of {named person or described 
class best suited to be measuring lives] living at my death. 

[See Halbach, Rule Against Perpetuities, in California Will Drafting 

Practice § 12.52, at 575 (Cal. Cont. Ed. Bar 1982).] 
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Overview of USRAP 

The Uniform Act uses a 90-year wait-and-see period and prevents 

interests from being held invalid during the 90-year period. The 

90-year waiting period was chosen by the Uniform Drafting Committee as 

an approximation of (or proxy for) the common law period of lives in 

being plus 21 years. The wait-and-see feature permits events to run 

their natural course. Cases and typical examples demonstrate that in 

most cases, there will be no need for litigation and that the 

reasonable desires of donors will be accomplished without the risk of 

being invalidated for a technical violation of the common law Rule. In 

the rare event that a contingent interest remains at the end of the 

90-year period, cy pres is available to determine the appropriate 

distribution of the property in accordance with the plan of the donor 

as manifested in the governing instrument. 

While interests may be validated by court action during the 

90-year period, they may not be invalidated. In other words, the 

instrument is not reformed, nor are interests invalidated, at the 

beginning of the running of the estate plan. In some cases, a court 

may be called upon to apply deferred cy pres to interpret the 

instrument before the end of the 90-year period, such as when a class 

member is entitled to a distribution. 

The Uniform Act is discussed further and compared to California 

law in the first 10 pages of the draft tentative recommendation 

following this memorandum and in the Background Study prepared by 

Charles Collier, Jr., attached as Exhibit 1. 

Summary of Staff Conclusions 

The staff recommends approval of USRAP. The main argument for 

adoption of the act is uniformity among the states. Ten states have 

adopted USRAP in the three years since its approval. The goal of 

uniformity may not be fully achieved, but US RAP offers the best hope 

for uniformity and may very well become the majority rule within lives 

in being. It is interesting to note that two states bordering on 

California -- Oregon and Nevada -- have adopted USRAP. We are also 
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impressed that USRAP has been approved by the House of Delegates of the 

American Bar Association, the Board of Regents of the American College 

of Probate Counsel, and the Board of Governors of the American College 

of Real Estate Lawyers. 

The staff is not convinced, however, that existing California law 

is in need of major repair. Reported cases are rare, and estimates of 

perpetuities litigation do not establish the need to take remedial 

action. Thus, we do not expect that US RAP would eliminate much 

unneeded litigation in California -- mainly because there does not seem 

to be much litigation. Nor do we expect that USRAP would result in 

added litigation. If a tentative recommendation is circulated, we 

should hear from practitioners statewide about whether they believe 

USRAP would solve any litigation problems or result in new ones. 

The Uniform Act is neither a panacea nor a pox. On balance, the 

arguments back and forth between the proponents and opponents 

frequently demonstrate that there are at least two ways to look at 

almost anything. The staff does not believe there are any fatal flaws 

in USRAP. Any of the real problems that have been revealed, are 

relatively minor, and can be remedied. (Some of these problems are 

discussed in the notes following sections in the draft recommendation.) 

Arguments For and Against USRAP 

The following discussion summarizes the main points made in the 

materials included in the exhibits that accompany this memorandum. We 

have not attempted to analyze all of the arguments presented in the 

attached exhibits, nor have we cataloged all citations that could be 

listed for a particular argument. (Page references are to the page 

numbers at the bottom center of the exhibit pages.) 

Is there a problem in California? 

As to the question of whether there is a record of litigation 

resulting in the invalidation of dispositions, Professor Jesse 

Dukeminier writes that "perpetuities violations are so rare that 

wait-and-see legislation, with potential adverse consequences, is not 

justified." (Exhibit 7, at 231.) He notes that there are only two 

-6-



reported cases of invalidation because of perpetuities violations in 

the 27 years since California law was revised. Professor Bloom argues 

that USRAP rests on the critical assumption that the common law Rule 

causes frequent invalidations. (Exhibit 4, at 141-45 [62 Wash. L. Rev. 

33-37] .) He concludes that the Rule does not cause frequent 

invalidations, if reported cases are the measure, and he also argues 

that settlements and cases where the issue is never raised or even 

discovered are also insignificant. Professor Bird says that existing 

law is "perfectly adequate" and that "litigation has been practically 

non-existent." (Exhibit 6, at 211.) The memorandum from Team 1 of the 

Executive Committee of the State Bar Estate Planning, Trust and Probate 

Law Section also supports the conclusion that there is little 

litigation in California. (See Exhibit 12, at 297-302.) 

Professor Waggoner suggests that there are many more troublesome 

cases than are suggested by counting appellate decisions. (Exhibit 9, 

at 246.) Professor Langbein says that USRAP will eliminate the 

"scourge of innocuous blunders that defeat the expectations of ordinary 

persons. " (Exhibit 5, at 203.) Charles Collier has reported that a 

number of perpetuity violations are handled at the trial court level 

and not appealed. (Exhibit I, at 32-33.) We also suspect that many 

violations of the Rule are undetected, resulting in self-help 

wait-and-see. 

As noted at the outset, the staff is concerned with the question 

of whether there is a problem meriting a legislative solution. It is 

clear that there is not a great deal of unnecessary litigation, 

nationwide or in California. On the other hand, we wonder how much 

"unnecessary" litigation or how many unjust results would be required 

to convince the opponents of USRAP that there is a problem. Put 

another way, if there is no problem, why do several of the anti-USRAP 

contingent propose schemes of their own devising? And Why is the need 

for reform or refinement of the traditional rule so widely assumed? In 

this light, much of the dispute over the degree of undesirable 

litigation dissolves into the question of which reform should be 

adopted. (In this connection, see the remarks of Professor Niles in 

Exhibit 6, at 222.) Viewed as a contest between reform schemes, with 

the need for some reform generally conceded, we return to the argument 

for uni formity. 
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Should USRAP be enacted to achieve uniformity? 

Uniformity is desirable to avoid the conflict of laws problems 

that may result when there is a question about which state's law will 

apply. Professor Halbach writes (Exhibit 5, at 197): 

Finally, I believe also that uniformity is important in 
perpetuities matters. Many estates from which trusts are 
funded, plus the effects of powers of appointment, involve 
multi-state sources or contacts. Without uniformity many and 
serious conflict of laws problems will result. It may be 
some years before all or nearly all of the states will act on 
a modern reform, but when the job is done we should not 
indefinitely have to cope (in planning, in administration and 
in court) with two basically inconsistent types of solutions. 

The need for perpetuities reform is quite generally 
recognized, as is the desirability of uniformity. Under the 
present circumstances it seems equally apparent -- even to an 
initial doubter like myself -- that the best solution is 
[USRAPj. 

Professor Kurtz also argues for uniformity based on USRAP, "not because 

it is the best reform, although it may be" but rather because "it may 

be the best (and perhaps only) solution that currently has the support 

of a broad spectrum of knowledgeable academics and thoughtful 

practitioners which has any possibility of being legislatively adopted 

nationally." (Exhibit 5, at 201.) 

Professor Dukeminier urges the Commission not to adopt USRAP "just 

because it is a Uniform law." (Exhibit 7, at 226.) Professor Niles 

writes that there is "no need for California to be in a rush to gain 

uniformity" and suggests that New York is unlikely to accept USRAP. 

(Exhibit 6, at 222.) Professor Bloom asks rhetorically if "there is 

any reason to suspect that any state, let alone a significant number of 

states, will adopt" USRAP. (Exhibit 4, at 166.) 

As noted above, the staff is persusded most by the argument for 

uniformity. We would not recommend approval of USRAP if it had not 

been enacted by any other states, or only by a few. However, ten 

states have already enacted the Uniform Act. The predictions of 

Professor Bloom appear overly negative. We do not find persuasive the 

suggestion that uniformity is not a powerful argument simply because 

all states or the vast majority may not adopt the same rule. The 

advantage is incremental, becoming stronger as the number of 
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participating jurisdictions increases. It is also interesting to note 

that US RAP has been enacted both by states that hsd the common law Rule 

and by states that hsd some form of wai t-and-see. (For the 

characterization of the law of all 50 states, see Bloom, Exhibit 4, at 

165 [62 Wash. L. Rev. at 571.) Thus, the Uniform Act hss been enacted 

in the common law states of Michigan, Minnesota, Montana, Nebraska, 

Oregon, and South Carolina, and in the wait-and-see states of 

Connecticut, Florida, Massachusetts, and Nevada. 

Judicial hands-off 

The Uniform Act, with wait-and-see and deferred cy pres, takes a 

judicial hands-off approach. This permits the achievement of the goals 

of the donor, testator, or trustor in the normal course of events 

notwithstanding any technical violations of the Rule. No policy of the 

Rule is violated in the usual case where a 25-year survival requirement 

is selected instead of a 2l-year period. Proponents of USRAP point to 

the savings in litigation since immediate cy pres is not necessary. 

The opponents, however, suggest that if litigation is not 

necessary at the beginning of the period under USRAP, it will result in 

litigation later on under the deferred cy pres feature of USRAP. (See 

Exhibit 4, at 151-55 [62 Wash. L. Rev. at 43-47].) Professor 

Dukeminier suggests that more litigation will result as a side effect 

of eliminating the right to invalidate offending dispositions, mainly 

because USRAP will preserve dispositions that have other litigation

breeding defects. (Exhibit 10, at 259.) This argument is highly 

speculative and difficult to test; it is not clear to the staff that 

the invalidating side of the Rule should be preserved in the hopes of 

tripping up incompetent drafters who might also make other annoying 

drafting decisions. 

On the positive side, Professor Langbein writes that USRAP will 

eliminate the "scourge of innocuous blunders that defeat the 

expectations of ordinary persons." (Exhibit 5, at 203.) And Professor 

Smith says that USRAP "sweeps away ., all the pitfalls which defeat 

reasonable expectations." (Exhibit 5, at 205.) 

Professor Waggoner responds to the litigation-breeding assertion 

by arguing thst USRAP will eliminate wasteful litigation, not purposive 
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litigation. (Exhibit II, at 262.) In the case of a disposition to an 

open-ended class, such as the "issue of Nins," Professor Waggoner notes 

that litigation could be needed to determine the class membership issue 

even if there were no perpetuities problem. (Exhibit II, at 266.) 

Although the commentators have been highly imaginative in 

marshalling examples of how litigation can spring from USRAP, the staff 

is convinced that most cases will work themselves out during the 

90-year wait-and-see period. Since almost all modern future interests 

are in trust, the rules for termination of trusts and virtual 

representation offer further curatives. 

Is USRAP simpler to administer? 

The proponents of USRAP have consistently argued that it will be 

simpler to administer than the traditional Rule, including variations 

such as the California statute with the right to immediate cy pres to 

reform the disposition. 

The anti's, however, have seized on the length of the official 

commentary (and the version of that commentary included in the staff 

draft) to argue that USRAP is obviously not simple. If it were, why 

would it take so much paper to explain it? (See, e.g., Exhibit 4, at 

156 [62 Wash. L. Rev. at 48]; Exhibit 7, at 232; Exhibit 10, at 

259-60.) The staff confesses to feeling the same way upon first 

encountering USRAP. However, it is the nature of the perpetuities 

beast to engender much writing. The simple fact is that the vast bulk 

of the official commentary is a discussion of traditional perpetuities 

law, since the validating side of the traditional rule is retained 

under USRAP. Hence, the number of pages (which are far less than those 

in Gray's treatise) is not a gauge of the simplicity of USRAP. 

Of course, there is an alternative, and that is to abolish the 

Rule Against Perpetuities entirely, and recommend some other scheme. 

In fact, Professor Dukeminier suggests this very approach as an 

alternative to USRAP (and also, apparently, to his own causal measuring 

lives scheme). (Exhibit 7, at 232.) Abolition of the Rule also 

surfaced in the discussions of Team 1 of the Executive Committee of the 

State Bar Estate Planning, Trust and Probate Law Section. (Exhibit 12, 

at 301.) 
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At this point in the Commission's consideration of this topic, we 

have limited the options to two: adopt USRAP or do nothing. If the 

Commission decides not to recommend USRAP, it would be appropriate to 

consider some other scheme, refinements, or correctives -- assuming 

that there is sufficient reason for a nonuniform reform. And in that 

event, the simplest statute might be the best. We note that Professor 

Bloom suggests his own statutory reform to deal with problems he sees, 

and the staff believes that he proposes some good rules. (Exhibit 4, 

at 166-88 [62 Wash. L. Rev. at 58-791.) Professor Bird also recommends 

parts of the Bloom statute for consideration. (Exhibit 6, at 211) And 

Professor Niles has suggestions for consideration, including the 

Dukeminier measuring Ii ves approach. (Exhibi t 6, at 222.) However, 

the staff remains convinced that uniformity is the most important 

factor at this time and that USRAP is the only vehicle with a chance to 

achieve that goal. 

Dead-hand control & longer trusts 

Professor Niles is concerned that US RAP will extend dead hand 

control. (Exhibit 6, at 221.) Professor Dukeminier argues that 

lawyers under USRAP will draft 90-year trusts, particularly to save 

taxes to avoid generation skipping transfer tax, and concludes that 

US RAP "will extend the effective reach of the dead hand by about SO 

percent." (See, generally, Exhibit 2; Exhibit 7, at 227-30.) 

Professor Bloom concurs in the suggestion that lawyers will draft 

90-year savings clauses. (Exhibit 4, at 160; Exhibit 6, at 215.) 

The argument is not as strong as it first appears. Professor 

Dukeminier recognizes that competent counsel can draft 100-year trusts 

now - his objection is reduced to arguing that it should not be too 

easy to do so: "Because it is di fficult to understand, the Rule 

against Perpetuities exerts a socially beneficial pressure against the 

easy creation of long-term trusts." (Exhibit 7, at 229.) 

Professor McGovern, who opposes enactment of US RAP , does not 

believe that lawyers will draft 90-year trusts, since they do not draft 

the longest possible trusts now. (Exhibit 6, at 219.) Professor 

Waggoner argues that dead hand control will not generally be extended. 

(Exhibit 9, at 250.) 
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The staff was initially very concerned by this question, since on 

the face of it, 90 years looks like a long time. But when actual cases 

are examined, we find that the 90-year period is not out of line with 

actual experience. Remember that the 90-year period is a maximum, and 

that most dispositions should work themselves out, according to their 

terms, long before the expiration of 90 years. The staff is also not 

convinced by the argument that only those with the most expert legal 

counsel should have the opportunity to tie property up for a generation 

or two. Nor have we heard any horror stories from Idaho, South 

and Wisconsin, states that have no Rule Against Perpetuities. 

Dakota, 

Even if 

savings clsuses are redrafted to use the 90-year figure, we wonder if 

there is any reason to believe that many people will seek to set up 

90-year controls. 

Is wait-snd-see period akin to perpetuities savings clause? 

Professor Fellows says that the 90-year wait-and-see period is no 

more arbitrary than standard perpetuities savings clauses. (Exhibit 5, 

at 194.) Professor Alexander says USRAP extends "the benefit of a 

well-drafted perpetuity savings clause to individuals who cannot afford 

counsel who sre sophisticated in estates and trusts law." (Exhibit 5, 

at 189.) 

However, Professor Bloom argues that a perpetuities savings clause 

is superior to the wai t-and-see period because "people tailor 

dispositions based on actual family developments rather than on some 

abstract notion of equal waiting time." (Exhibit 4, at 157-61 [62 

Wash. L. Rev. 49-53].) A standard perpetuities savings clause performs 

better because it ensures compliance with the Rule and usually 

terminates the trust "well before" the maximum allowable period. A 

savings clause will provide for a gift over whereas wait-and-see does 

not, necessitating court proceedings. 

The staff believes that Professor Bloom has a point, but it should 

not be exaggerated. We do not believe that the wait-and-see period 

should be seen as a substitute for a savings clause. The argument of 

the proponents is that USRAP extends the benefits of a savings clause 

to those who do not have it. Of course, this point should not be 

exaggerated either. 
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Does USRAP result in uncertain property title? 

Several commentators have suggested that USRAP would impair 

transferability of real property during the wait-and-see period. 

Professor Dukeminier argues that not mowing whether an interest is 

valid may cause serious inconvenience. (Exhibit 7, at 227.) Professor 

Fratcher agrees with this point. (Exhibit 7, at 216-17.) (However, 

Professor Waggoner suggests that Professor Fratcher is really concerned 

with the doctrine of infectious invalidity, which is abolished by 

comment under USRAP. See Exhibit 9(b), at 248.) 

Professor Fellows, on the other hand, writes that US RAP does not 

increase uncertainty in property titles. (Exhibit 5, at 195.) 

Professor Waggoner points out that in most cases involving future 

interests, the trustee has power over the property, so the old problem 

of inalienability has largely disappeared. (Exhibit 1(1), at 39.) The 

Prefatory Note of USRAP contains this interesting analysis: 

One of the early obj ections to waf t-and-see should be 
mentioned at this point, because it has long since been put 
to rest. It was once argued that wait-and-see could cause 
harm because it puts the validity of property interests in 
abeyance -- no one could determine whether an interest was 
valid or not. This argument has been shown to be false. 
Keep in mind that the wait-and-see element is applied only to 
interests that would be invalid were it not for 
wait-and-see. Such interests, otherwise invalid, are always 
nonvested future interests. It is now understood that 
wait-and-see does nothing more than affect that type of 
future interest with an additional contingency. To vest, the 
other contingencies must not only be satisfied -- they must 
be satisfied within a certain period of time. 1£ that period 
of time the allowable waiting period is easily 
determined, as it is under the Uniform Act, then the 
additional contingency causes no more uncertainty in the 
state of the title than would have been the case had the 
additional contingency been originally expressed in the 
governing instrument. It should also be noted that only the 
status of the affected future interest in the trust or other 
property arrangement is deferred. In the interim, the other 
interests, such as the interests of current income 
beneficiaries, are carried out in the normal course wi thout 
obstruction. 

The staff concludes that this is not a Significant problem. To 

the extent that there is a problem in limited situations, such as 
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donative options, we should be able to deal explicitly with them. 

There does not seem to be a general problem of uncertainty of ti tIe 

since future interests are almost exclusively in trust. 

Cy pres 

Cy pres is involved in both existing law and USRAP. It is termed 

immediate cy pres in California, because it is assumed that the 

litigation over the validity of the disposition will take place sooner 

rather than later and cy pres will be applied under Civil Code Section 

715.5. Professor Niles cites immediate cy pres as the chief reason for 

preferring California law over wait-and-see, especially USRAP. 

(Exhibit 6, at 221.) 

Professor Waggoner compares the operation of cy pres under 

California law and US RAP using two recent perpetuity cases in Exhibit 

9(c), at 250-57. In sum, in a Mississippi case (Anderson) involving a 

trust to last for 25 years from the date of admission of the will to 

probate, he suggests that California courts would reform the instrument 

to reduce the 25-year period to 21 years in order to avoid violating 

the rule. USRAP however would leave the disposition alone. Litigation 

would be unnecessary and the courts would not be called upon to apply 

cy pres. (Professor Waggoner also discusses a more complicated 

Maryland case (Arrowsmith), where the result under immediate cy pres is 

not known, but it would involve the cost and delay of a lawsuit in any 

event.) 

Professor Dukeminier concludes that UsRAP will result in more, not 

less, litigation than under immediate cy pres, in part because USRAP 

will save badly drafted trusts which are litigation breeders. (Exhibit 

10, at 259.) Professor McGovern also characterizes the litigation 

reduction argument for USRAP as a "mirage." (Exhibit 6, at 220.) 

Professor Dukeminier suggests that US RAP will open the door to 

litigation over who is included in a gift to a class, such as "for the 

issue of Nina," as illustrated by a recent Nebraska case (Criss). 

(Exhibit 10, at 259-60.) Professor Dukeminier argues that a California 

court under Civil Code Section 715.5 would close the class of issue as 

of the testator's death in order to avoid a violation of the Rule. He 

goes on to suggest that the trust would continue for 90 years under 
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US RAP and that questions of including adopted issue, illegitimate 

issue, stepchildren, children adopted out of the family, etc., will 

arise and spawn litigation. 

Professor Waggoner disputes this conclusion, arguing that the 

court would close the class of issue as of the testator's death under 

US RAP , the same as under California law, by reforming the instrument to 

satisfy the Rule. (Exhibit 11, at 261-82.) He notes that US RAP does 

not cause additional litigation in this type of case, since the 

question of determining the class of issue would arise under any 

perpetuities scheme. It is also interesting to note that Nebraska 

adopted US RAP after Criss was decided. 

The contest between immediate cy pres and deferred cy pres may be 

seen as close to a tossup, with both sides able to devise scenarios 

illustrating the success or failure of one or the other scheme. Much 

speculation is involved in this dispute, since we do not have a lot of 

actual cases to consider. The argument tends to have a hypothetical 

aura. When the dust settles, however, the staff is impressed by the 

arguments that problems can work themselves out under wait-and-see and 

that some litigation is necessary under any scheme. 

Does deferred oy pres under USRAP present evidentiary problems? 

If litigation is to occur under any scheme, then, the opponents of 

deferred cy pres argue that it is far better to 11 tigate at the 

beginning than at the end of the period covered by the disposition. 

(See, e.g., Bloom, Exhibit 4, at 154 [62 Wash. L. Rev. 46]; Dukeminier, 

Exhibi t 7, at 230. ) Professor Bloom even suggests that "unborn 

lawyers" will constitute a "class of unintended beneficiaries" of 

deferred cy pres. Team 1 of the Executive Committee of the State Bar 

Estate Planning, Trust and Probate Law Section notes the concern that 

evidence of the donor'S intent can evaporate after 90 years in cases 

where reform is necessary. (Exhibit 12, at 300.) 

Several answers can be given to this concern. First, the need to 

construe an instrument after 90 years should be exceedingly rare, since 

most dispositions will have run according to their terms before the 

90-year period expires. Second, Section 3 of US RAP (draft Section 

21220) calls for the court to "reform a disposition in the manner that 
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most closely approximates the transferor's manifested plan of 

distribution." The manifested plan does not seem to include extrinsic 

evidence, although if there is continuing doubt on this point, it could 

be clarified in the statute or comment. Third, cy pres under USRAP is 

not necessarily deferred until the end of the maximum 90-year period. 

Litigation may occur under Section 3 of USRAP when the share of a class 

member is to take effect in "possession or enjoyment" or if a 

contingent interest is sure to vest, but not within the 90-year period. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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Memo 90-22 

Tentative Recommendation 

Proposing the 

UNIFORM STATUTORY RULE AGAINST PERPETUITIES 

Background 

su526 
01/30/90 

The common law rule against perpetuities, as developed in England 

beginning in the 17th Century, invalidated attempts to create interests 

in property that would remain contingent for more than the lives of 

certain people alive when the interest was created plus 21 years. The 

rule is now most commonly known in Professor Gray's formulation: "No 

interest is good unless it must vest, if at all, not later than 21 

years after some life in being at the creation of the interest. ,,1 A 

central purpose of the rule is to mediate between those who seek to tie 

up their property for generations into the future and future 

generations who wish to control the property, free of the dead hand. 

In general, the rule permits a person to create property interests 

that will vest in his or her grandchildren and require them to survive 

until 21 years of age, but not to create interests that will vest only 

in great grandchildren. 2 The common law rule can operate harshly, 

however, since it invalidates a disposition if there is any conceivable 

possibility that it will violate the rule, regardless of whether it is 

likely to do so, and regardless of how reasonable the disposition 

appears. Individuals who draft their own wills or trusts without 

expert advice can easily run afoul of the rule, but many lawyers have 

also failed the test, notwithstanding the prominent position the rule 

enjoys in the law school curriculum. 3 

1. J. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942). 

2. See Halbach, Rule Against Perpetuities. in California Will Drafting 
Practice § 12.30, at 566 (Cal. Cont. Ed. Bar 1982). 

3. See, e.g., Lucas v. Hamm, 56 Cal. 2d 583, 592, 364 P.2d 685, 15 
Cal. Rptr. 821 (1961) ("[Flew, if any, areas of the law have been 
fraught wi th more confusion or concealed more traps for the unwary 
draftsman"). 
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The history of the rule against perpetuities in California is 

convoluted and confusing. 

"[nlo perpetui ties shall 

From the early constitutional provision that 

be allowed except for eleemosynary 

purposes, ,,4 the rule has developed through decades of judicial 

interpretation, backtracking, and refinement, and periodic legislative 

attempts at clarification. 5 California law includes the common law 

rule against perpetuities, with its lives in being plus 21 years,6 as 

well as an alternative 60-year period in gross.7 The harshness of 

judging the validity of nonvested interests at the time of their 

creation is mitigated by a cy pres provision permitting reform of 

instruments to avoid violation of the rule. 8 Knowledgeable lawyers 

will also insert a perpetuities savings clause as appropriate to avoid 

violating the rule against perpetuities. 

4. Former Cal Canst. art. XX, § 9 (repealed 1970); now stated in Civ. 
Code § 715. 

5. See generally 4 B. Witkin, Summary of California Law Real Property. 
§§ 377-404, at 568-92 (9th ed. 1987); Halbach, Rule Against 
Perpetuities. in California Will Drafting Practice §§ 12.1-12.54, at 
547-79 (Cal. Cant. Ed. Bar 1982); Halbach, id.. §§ 12.1-12.54, at 
215-20 (Cal. Cont. Ed. Bar Supp. 1988); Simes, Perpetuities in 
California Since 1951. 18 Hastings L.J. 247 (1967); Taylor, A Study 
Relating to the "Vesting" of Interests Under the Rule Against 
Perpetuities. 9 Cal. L. Revision Co .... ·n Reports 909. 910-15 (1969); 
Comment, Rule Against Perpetuities: The Second Restatement Adopts Wait 
and See. 19 Santa Clara L. Rev. 1063, 1081-91 (1979); Note, California 
Revises the Rule Against Perpetuities--Again. 16 Stan. L. Rev. 177-90 
(1963). 

6. Civ. Code § 715.2. The section is quoted in the text infra. 

7. Civ. Code § 715.6 provides as follows: 

715.6. No interest in real or personal property which 
must vest, if at all, not later than 60 years after the 
creation of the interest violates Section 715.2 of this code. 

8. Civ. Code § 715.5. 
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National movements for reform of "perpetuities law have culminated 

in the Uniform Statutory Rule Against Perpetuities9 , approved by the 

National Conference of Commissioners on Uniform State Laws in 1986. 10 

In the three years since it was approved, the Uniform Statute has been 

enacted in ten states -- Connecticut, Florida, Massschusetts, Michigan, 

Minnesota, Montana, Nebraska, Nevada, Oregon, and South Carolinall -

and is under consideration in others. 

The Uniform Statute has two principal virtues. It provides a 

simple, easily administered rule and it offers the best hope for 

achieving uniformity among the states. 

Summary of USRAP 

The Uniform Statute retains the common law rule against 

perpetuities as a validating rule,12 but suspends its operation as an 

invalidating rule for a 90-year wait-and-see period running from the 

9. Unif. Statutory Rule Against Perpetuities (1986), 8A U.L .A. 132 
(Supp. 1989) [hereinafter cited as "USRAP" or "Uniform Statute"l. 

10. USRAP has also been approved by the House of Delegates of the 
American Bar Association, the Board of Regents of the American College 
of Probate Counsel, and the Board of Governors of the American College 
of Real Estate Lawyers. 

11. See 1989 Conn. Acts 44j Fla. Stat. Ann. § 689.225 (West Supp. 
1989)j 1989 Mass. Acts 668; Mich. Compo Laws Ann. §§ 554.71-554.78 
(West Supp. 1990)j Minn. Stat. Ann. §§ 50lA.01-50lA.07 (West Supp. 
1989); Mont. Code Ann. § 70-1-406 (19 )j Neb. Rev. Stat. §§ 76-2001 to 
76-2008 (19 )j Nev. Rev. Stat. §§ 111.103-111.1035 (SuPP. 1988)j S.C. 
Code Ann. §§ 27-6-10 to 27-6-70 (Law. Co-op Supp. 1988). 

12. The Prefatory Note to USRAP distinguishes between the validating 
and invalidating sides of the common law rule as follows: 

Validating Side oE the Common-law Rule: A nonvested property 
interest is valid when it is created (initially valid) if it 
is then certain to vest or terminate (fail to vest) -- one or 
the other -- no later than 21 years after the death of an 
individual then alive. 

Invalidating Side oE the Common-law Rule: A nonvested 
property interest is invalid when it is created (initially 
valid) if there is no such certainty. 

-3-
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'creation' of the interest. 13 The 90~year waiting period was chosen by 

the Uniform Drafting Committee as an approximation of (or proxy for) 

the common law period of lives in being plus 21 years .14 On petition 

of an interested person, a court may exercise a cy pres power to reform 

the disposition to approximate the donative transferor's manifested 

plan of distribution. The right of reformation does not arise until it 

is necessary. Generally, a disposition that violates the common law 

rule is not in need of reformation until the 90-year period expires or, 

in the case of a class gift, when a member of a class is entitled to 

enjoyment of a share before the expiration of the 90-year period. 15 

The Uniform Statute would also make other changes which are 

discussed below and in the comments to the sections in the proposed 

legislation. 

USRAP and California Law Compared 

Statement of the Rule Against Perpetuities 

Civil Code Section 715.2 provides the basic California rule in the 

following language: 

715.2. No interest in real or personal property shall 
be good unless it must vest, if at all, not later than 21 
years after some life in being at the creation of the 
interest and any period of gestation involved in the 
situation to which the limitation applies. The lives 
selected to govern the time of vesting must not be so 
numerous or so situated that evidence of their deaths is 
likely to be unreasonably difficult to obtain. It is 
intended by the enactment of this section to make effective 
in this State the American common-law rule against 
perpetuities. 

13. For a fuller discussion, see the Prefatory Note to USRAP. 

14. For background on the 90-year period, see Waggoner, The 
Statutory Rule Against Perpetuities. 21 Real Prop. Prob. & Tr. 
575-90 (1986); Waggoner, The Uniform Statutory Rule 
Perpetuities: The Rationale of the 90-Year Waiting Period. 73 
L. Rev. 157 (1988). 

Uniform 
J. 569, 
Against 
Cornell 

15. Reformation may also be 
period in the unlikely case 
90-year period but not before. 

had before the expiration of the 90-year 
where an interest can vest beyond the 

See USRAP § 3(3) and comment. 
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The Uniform Statute provides a simplified form' of this rule, holding 

that a "nonvested property interest is invalid" unless "when the 

interest is created, it is certain to vest or terminate no later than 

21 years after the death of an individual then alive" or it "vests or 

terminates within 90 years after its creation.,,16 Thus, the common 

law rule against perpetuities continues as a validating principle, but 

its invalidating side is postponed in operation for the 90-year waiting 

period. No major changes would be made in the validating side of the 

rule by substituting the language of the Uniform Statute for the 

California provision. 17 

Cu Pres 

In 1963, California enacted a cy pres rule permitting reformation 

of a disposition of property that otherwise would violate the rule 

against perpetuities "if and to the extent" that it can be reformed or 

construed to comply with the rule and to give effect to the general 

intent of the creator of the interest "whenever that general intent can 

be ascertained. "18 Reformation can take place at any time after 

creation of the interest. Although the cy pres rule provides an 

opportunity to avoid some harsh applications of the rule against 

perpetuities, its reliance on judicial remedies is inefficient and 

expensive. 

The Uniform Statute also provides a cy pres rule, as noted above, 

but makes resort to it unlikely because the 90-year waiting period 

should solve most of the problems before reformation would be 

necessary. Since the common law rule does not act to invalidate a 

disposition until the 90-year period has expired, the right of 

16. See US RAP § l(a). Special applications of the rule are provided 
for powers of appointment. See USRAP § l(b)-(c). 

17. The subsidiary doctrines of the common law rule are approved or 
disapproved in a comment to Section I of USRAP. A revised form of this 
comment is set out in the Background to Probate Code Section 21201 of 
the proposed legislation infra. 

18. Civ. Code § 715.5; see also Note, California Revises the Rule 
Against Perpetuities -- Again. 16 Stan. L. Rev. 177, 186-90 (1963). 
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. reformation· under the Uniform Statut-e-does not generally arise until it 

becomes useful, Le., at the end of the waiting period. However, in 

the case of a class gift, where a member of a class is entitled to 

enjoyment of a share before that time, the disposition may be reformed 

on petition of an interested person. The cy pres standard under the 

Uniform Statute differs from the California standard, providing for 

reformation in the manner that "most closely approximates the 

transferor's manifested plan of distribution. ,,19 

Exclusions from Rule 

By common law and statute, some types of interests are excluded 

from the coverage of the rule against perpetuities. The Uniform 

Statute explicitly excludes a variety of interests and in some respects 

would change California law. 

Commercial Transactions. The California rule has been applied to 

commercial transactions, e.g., where a lease is to commence on 

completion of construction. 20 The Uniform Statute does not apply to 

commercial (nondonative) tranaactions. 2l The period of a life in 

being plus 21 years is not relevant to commercial transactions .22 It 

makes no sense to apply a rule based on family-oriented donative 

transfers to interests created by contract whose nature is determined 

by negotiations between the parties. Limitations on the duration of 

commercial interests is better handled directly.23 

19. USRAP § 3; see also Waggoner, The Uniform Statutory Rule Against 
Perpetuities, 21 Real Prop. Prob. & Tr. J. 569, 595-98 (1986). 

20. See, e.g., Wong v. Di Grazia, 60 Cal. 2d 525, 386 P.2d 817, 35 
Cal. Rptr. 241 (1963); Haggerty v. Oakland, 161 Cal. App. 2d 407, 326 
P.2d 957 (1958). 

21. See USRAP § 4(1) and comment. 

22. See Waggoner, The Uniform Statutory Rule Against Perpetuities, 21 
Real Prop. Prob. & Tr. J. 569, 599-600 (1986). 

23. See, e.g., Civ. Code §§ 717-719 (limitations on 
leases), 882.020-882.040 (ancient mortgages and deeds 
883.210-883.270 (termination of dormant mineral rights). 

-6-
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Charitable Dispositions. California law has always permitted 

perpetuities for eleemosynary purposes. 24 The Uniform Statute also 

excludes interests held by "a charity, government, or governmental 

agency or subdivision, if the nonvested property interest is preceded 

by an interest held by another chari ty, government, or governmental 

agency or subdivision. ,,25 

Insurance and Retirement Plans. By statute, California exempts 

trusts of hospital service contracts, group life insurance, group 

disabili ty insurance, group annui ties, profit-sharing, and retirement 

plans from the rule against perpetuities. 26 The Uniform Statute 

exempts similar "property interests from the statutory rule against 

perpetuities in different language. 27 The recommended legislation 

would continue much of the California language in addition to the 

exemption in the Uniform Statute. 

Additional Exemptions. The Uniform Statute provides other 

explicit exemptions from the rule, including a fiduciary's 

administrative powers (as opposed to distributive powers),28 a 

distribute principal before trustee's discretionary power to 

termination of a trust to a beneficiary having an indefeasibly vested 

interest in income and principal,29 a power to appoint a fiduciary, 30 

and any property interest, power of appointment, or arrangement that 

was not subject to the common law rule against perpetuities. 3l 

24. Civ. Code § 715 (continuing former Cal. Const. art. XX, § 9); see 
also 4 B. Witkin, Summary of California Law Real Property § 399, at 
587-88 (9th ed. 1987). 

25. See USRAP § 4(5). 

26. Civ. Code §§ 715.3, 715.4. 

27. US RAP § 4(6). 

28. US RAP § 4(2). This provision specifically lists the power to 
sell, lease, or mortgage property, and the power to determine principal 
and income. 

29. USRAP § 4(4). 

30. USRAP § 4(3). 

31. USRAP § 4(7). 
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Prospective Application 

The Uniform Statute would apply only to dispositions made after 

the operative date, except that the reformation provision would apply 

to pre-operative date dispositions. 32 This is not a major change in 

California law, since California already has a reformation provision. 

Illustration 

The operation of the common law, the California rules, and the 

Uniform Statute can be seen by way of an example: Suppose that A gives 

property in a testamentary trust to his daughter D for life, and the 

remainder to D's children who reach 25. Assume that D is alive at A's 

death. 

This disposition would fail under the common law rule since the 

remainder interest could fail to vest wi thin 21 years after the D's 

death. 

Under California law, the interest could be saved by a petition to 

reform the disposition under Civil Code Section 715.5 to accomplish A's 

general intentions. The court could reduce the required age of D's 

children from 25 to 21 years. 33 Or, in appropriate circumstances, the 

will might be construed to provide that the remainder beneficiaries 

included only A's grandchildren alive at A's death. 34 Legal scholars 

have also urged that courts consider inserting an appropriate 

perpetuities saving clause in the course of reformation to preserve the 

25-year contingency where possible. 35 

32. US RAP § 5. 

33. See, e.g., Estate of Ghiglia, 42 Cal. App. 3d 433, 442-43, 116 
Cal. Rptr. 827 (1974) (required age reduced from 35 to 21 years). 

34. See, e.g., Estate of Grove, 70 Cal. App. 3d 355, 363-65, 138 Cal. 
Rptr. 684 (1977). 

35. See, e.g., Dukeminier, The Uniform Statutory Rule Against 
Perpetuities: Ninety Years in Limbo, 34 UCLA L. Rev. 1023, 1071-72 
(1987) (insert saving clause immediately when disposition found to 
violate rule); Restatement (Second) of Property (Donative Transfers) 
§ 1.5 comment d & Reporter's Note 5 (1983) (reformation in age 
contingency situations at end of wait-and-see period). 

-8-

-------------------------------_._.«-_._---------



, 
=~=-=-~~~~=-=-~~~~-=-~ Staff Draft _=_ 

Under the Uniform Statute, we would wait up to 90 years following 

A's death to see if the rule has been violated. In a normal case, this 

will be more than enough time and the property will pass as 

directed. 36 If the rule is violated at the end of the waiting period, 

such as where a grandchild waa born after A's death and will not reach 

age 25 before the 90th anniversary of A's death, reformation would be 

appropriate under the Uniform Statute. 37 

Conclusion 

The Commission recommends adoption of the Uniform Statute in 

California for a number of reasons. 38 The Uniform Statute (1) 

provides an easily administered rule, eliminating a number of 

complexities and ambiguities associated· with the traditional rule, (2) 

offers the prospect for a significant degree of unity among the states, 

(3) eliminates the inappropriate coverage of commercial transactions 

from the rule, (4) reinforces the cy pres approach that is already a 

part of California law, and (5) avoids the need to litigate the 

validity of dispositions that will work out within the 90-year 

wait-and-see period. 

36. For a more detailed discussion of this type of case, see Example 
(3) in the comment to USAP § 3 (set out in revised form in the 
Background to Probate Code Section 21220 of the proposed legislation 
infra) . 

37. Reformation may take place under USRAP before the 90-year period 
has expired since some of A's grandchildren may be have reached age 
25. These grandchildren would be entitled to petition for reformation 
and it would be appropriate for the court to hold the share of the 
grandchild under 25 until the 90th anniversary of A's death. 

38. See also the study by the Commission's consultant on this 
Charles A. Collier, Jr., The Uniform Statutory Rule 
Perpetuities (February 1989) (on file at Commission's office). 
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Probate Code §§ 21200 21231 (added), Uniform Statutory Rule Against 
Perpetuities and Related Provisions 

~ We have tentatively located USRAP in Division 11 oE the new 
Probate Code concerning "Construction oE Wills, Trusts, and Other 
Instruments." This seems logical, particularly since most oE the trust 
statutes are in the Probate Code and perpetuities law relates mainly to 
trusts. There is also more room Eor USRAP here than in the Civil Code. 

This draEt also includes edited versions oE the oEEicia1 comments 
Erom USRAP, which are set out in the Appendix. Much oE the material in 
the oEEicial cOllUllents is illlpOrtant and useEu1, but other material is 
irrelevant or repetitious, or is directed toward those considering 
enactment oE USRAP instead oE to practitioners or courts seeking 
guidance aEter its enactment. Accordingly, the staEE has edited these 
comments to eliminate nonrelevant material and to reEer to the section 
numbers oE the proposed draEt, instead oE to the UniEorm Statute. This 
will make the relevant parts oE the UniEorm Statute cOllUllents readily 
accessible to Ca1iEornia practitioners. 

PART 2. PERPETUITIES 

CHAPTER 1. UNIFORM STATUTORY RULE AGAINST PERPETUITIES 

Article 1. General Provisions 

§ 21200. Short title 

21200. This chapter shall be known and may be ci ted as the 

Uniform Statutory Rule Against Perpetuities. 

Coment. Section 21200 provides a short title for this chapter 
and is the same as Section 6 of the Uniform Statutory Rule Against 
Perpetuities (1986). As to the construction of uniform acts, see 
Section 2(b). 

§ 21201. Comon law rule against perpetuities superseded 

21201. 

perpetuities. 

This chapter supersedes the common law rule against 

Comment. Section 21201 is the same in substance as part of 
Section 9 of the Uniform Statutory Rule Against Perpetuities (1986). 
This chapter supersedes the common law rule against perpetuities, which 
was specifically incorporated into California law by former Civil Code 
Section 715.2. This chapter and Chapter 2 (commencing with Sect ion 
21230) also supersede the statutory provisions relating to perpetuities 
in former Civil Code Sections 715-716.5 and 1391.1-1391.2. 
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, Bacltgro\llld, ,For background on "S1!ction 21201, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 31 infra, 

/1Q.t&.... The conclusive presumption of fertility -- the "fertile 
octogenarian" is a subsidiary common law rule that would be 
continued under this section, (See the discussion in the Appendix at 
page 32,) It should be remembered that the Commission lfIOdified this 
rule in the Trust Law as it relates to trust termination, Probate Code 
Section 15406 provides: "In determining the class of beneficiaries 
whose consent is necessary to lfIOdify or terminate a trust pursuant to 
Section 15403 or 15404. the presumption of fertility is rebuttable," 

§ 21202, Prospective application 

21202, (a) Except as provided by subdivision (b), this chapter 

applies only to nonvested property interests and powers of appointment 

created on or after the operative date of this chapter, For purposes 

of this section, a nonvested property interest or a power of 

appointment created by the exercise of a power of appointment is 

created when the power is irrevocably exercised or when a revocable 

exercise becomes irrevocable, 

(b) If a nonvested property interest or a power of appointment was 

created before the operative date of this chapter and is determined in 

a judicial proceeding, commenced on or after the operative date of this 

chapter, to violate this state's rule against perpetuities as that rule 

existed before the operative date of this chapter, a court on petition 

of an interested person may reform the disposition in the manner that 

most closely approximates the transferor's manifested plan of 

distribution and is within the limits of the rule against perpetuities 

applicable when the nonvested property interest or power of appointment 

was created. 

Comment, Section 21202 is the same in substance as Section 5 of 
the Uniform Statutory Rule Against Perpetuities (1986). Under Section 
21202, the new statutory rule against perpetuities applies only 
prospectively, except as provided in subdivision (b). The application 
of the reformation rule to preexisting interests is consistent with the 
reformation power under former Civil Code § 715,5, 

Background (adapted from Prefatory Note to Uniform Statute), 
Section 21202 provides that the statutory rule against perpetuities 
applies only to nonvested property interests or powers of appointment 
created on or after this chapter's operative date, Although the 
statutory rule does not apply retroactively, Section 2l202(b) 
authorizes a court to exercise its equi table power to reform 
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instruments that contain a violation· of the former rule against 
perpetuities and to which the statutory rule does not apply because the 
offending property interest or power of appointment was created before 
the operative date of this chapter. Courts are urged to consider 
reforming such dispositions by judicially inserting a saving clause, 
since a saving clause would probably have been used at the drafting 
stage of the disposition had it been drafted competently. 

For additional background on Section 21202, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 37 infra. 

Note. The Uniform Statute takes a conservative approach and 
applies the 90-year waiting period and other aspects of the statutory 
rule only to nonvested interests created after the operative date of 
the new statute. It does. however. apply the reformation rule to 
interests that violate the state's preexisting perpetuities rule. In 
the interest of uniformity, the draft statute adopts the Uniform 
Statute's approach, but the Commission should consider whether the 
Uniform Statute should apply retroactively. The main effect would be 
to avoid the need to reform interests that violate the rule until 90 
years after creation of the interest (or earlier in some cases 
discussed in draft Section 21220 and Comment). This approach would not 
invalidate any interest valid under prior law. It should not reopen 
any matters where the interest had been held invalid before the 
operative date. Nor would it disturb any settlements that had been 
made under prior law. 

A distinct advantage of applying the new statute to all nonvested 
interests in existence on the operative date is that lawyers and judges 
will not have to keep two different bodies of law in mind. The 
Commission has taken the approach in other statutes of applying the new 
law to existing relationships to the extent possible. In this case, if 
the effect of retroactive application would be to invalidate interests 
valid under prior law, then it would not be appropriate. However. the 
effect of retroactive application in this statute would be to avoid 
invalidating existing interests and to avoid the need to commence 
judicial proceedings to reform the interest until the 90-year period 
had expired. 

The following draft section would make USRAP apply to interests 
created before its operative date: 

§ 21202 [alternative7. Application of chapter 
21202. (a) Except as provided in subdivision (b). this 

chapter applies to nonvested property interests and powers of 
appointment regardless of whether they were created before. 
on. or after the operative date of this chapter. 

(b) This chapter does not apply to any nonvested 
property interest or power of appointment the validity of 
which has been determined in a judicial proceeding or by a 
settlement among interested persons. 

(b) If a nonvested property interest or a power of 
appointment was created before the operative date of this 
chapter and is determined in a judiCial proceeding, commenced 
on or after the operative date of this chapter. to violate 
this state's rule against perpetuities as that rule existed 
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before the operative date of ~-this chapter, a court on 
petition of an interested person may reform the disposition 
in the manner that most closely approximates the transferor's 
manifested plan of distribution and is within the limits of 
the rule against perpetuities applicable when the nonvested 
property interest or power of appointment was created. 

Comment. Subdivision (a) of Section 21202 applies the 
new statutory rule against perpetuities to nonvested 
interests whether created before or after the operative date 
of this chapter, except as provided in subdivision (b). This 
differs from Section 5 of the Uniform Statutory Rule Against 
Perpetuities (1986). 

Subdivision (b) is consistent with the first sentence of 
the general rule provided in Section 3(e). No liability 
attaches to actions taken under former law that would have 
been differently determined under this chapter. See Section 
3(f). The application of this chapter to pending proceedings 
is governed by Section 3(h). 

Article 2. Statutory Rule Against Perpetuities 

§ 21205. Statutory rule against perpetuities as to nonvested property 
interests 

21205. A nonvested property interest is invalid unless one of the 

following conditions ia satiafied: 

(a) When the interest is created, it is certain to vest or 

terminate no later than 21 years after the death of an individual then 

alive. 

(b) The interest either vests or terminates within 90 years after 

its creation. 

Comment. Section 21205 is the same in substance as Section lea) 
of the Uniform Statutory Rule Against Perpetuities (1986). See also 
Sections 21230 (validity of trusts), 21231 (spouse as life in being). 

Background (adapted from Prefatory Note to Uniform Statute). This 
article sets forth the statutory rule against perpetuities (statutory 
rule). The statutory rule and the other provisions of this part 
supersede the common law rule against perpetuities (common law rule) 
and replace the former statutory version. See Section 21201. Section 
21205 deals with nonvested property interests; Sections 21206 and 21207 
deal with powers of appointment. 

Subdivision (a) of Section 21205 codifies the validating side of 
the common law rule. In effect, subdivision (a) provides that a 
nonvested property interest that is valid under the common law rule is 
valid under the statutory rule and can be declared so at its 
inception. In such a case, nothing would be gained and much would be 
lost by invoking a waiting period during which the validity of the 
interest or power is in abeyance. 
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Subdivision (b) establishes the wait-and-see rule by providing 
that an interest or a power of appointment that is not validated by 
subdivision (a), and hence would have bee~ invalid under the common law 
rule, is nevertheleas valid if it does not actually remain nonvested 
when the allowable 90-year waiting period expires. 

For additional background on Section 21205, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 41 infra. 

~ Draft Sections 21205-21207 set out the basic statutory rule 
against perpetuities with the validating common law rule in subdivision 
(a) and the 90-year waiting period in subdivision (b). It should be 
noted that the 90-year period has been subject to some vigorous 
criticism. (See the article by Professor Dukeminier attached to 
Memorandum 90-22 as Exhibit 2.) The 90-year period was arrived at by 
adding the statistical life expectancy of a six-year-old (69.6) with 21 
and rounding down. Professor Dukeminier disputes the selection of a 
six-year-old. and suggests that in actual cases. the youngest life in 
being might just as well be 20. 30. 40. or 50. in which case 90 years 
is overlong. He suggests that empirical studies of perpetuities cases 
would give a better number. In any event. Professor Dukeminier argues 
against a fixed statutory waiting period and prefers the lives-in-being 
approach which adjusts the period of the rule for the circumstances of 
the case. He is also concerned that the common law rule will fade and 
ultimately disappear since it has no invalidating function under 
USRAP. In this regime. Professor Dukeminier suggests. there will be a 
temptation to make family trusts last for the full 90-year period. 

Professor Waggoner defends the 90-year period in his article 
attached as Exhibit 3 to Memorandum 90-22. He argues an empirical 
study of actual cases would not be useful because the facts are not 
sufficiently stated in the opinions. As for the length of the period. 
he also suggests that the increase in life expectancy results in an 
increase in the permissible period of the common law over the time 
period thought acceptable by commentators in earlier generations. 
Professor Waggoner concedes that a statutory waiting period does not 
replicate the self-adjusting function of the common law rule. but 
counters that this is outweighed by the advantages of USRAP -- the 
90-year waiting period is "litigation free. easy to determine. and 
unmistakable." He also notes that the 90-year period is intended to 
provide a margin of safety. but that interests that vest in a shorter 
time will continue to do so without using the remainder of the 90 years. 

Comment C.l to Section 1 of USRAP notes that jurisdictions 
"adopting this Act are . . . strongly urged not to adopt a different 
period of time." 

§ 21206. Sta tutOry rule against perpetui ties as to general power of 
appointment not presently exercisable because of condition 
precedent 

21206. A general power of appointment not presently exercisable 

because of a condition precedent is invalid unless one of the following 

conditions is satiSfied: 
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(a) When the power is created, the condition precedent is certain 

to be satisfied or become impossible to satisfy no later than 21 years 

after the death of an individual then alive. 

(b) The condition precedent either is satisfied or becomes 

impossible to satisfy within 90 years after its creation. 

Comment. Section 21206 is the same in substance as Section l(b) 
of the Uniform Statutory Rule Against Perpetuities (1986). See also 
Sections 21230 (validity of trusts), 21231 (spouse as life in being). 

Background (adapted from Prefatory Note to Uniform Statute). This 
article sets forth the statutory rule against perpetuities (statutory 
rule). The statutory rule and the other provisions of this part 
supersede the common law rule against perpetuities (common law rule) 
and replace the former statutory version. See Section 21201. Section 
21205 deals with nonvested property interests; Sections 21206 and 21207 
deal with powers of appointment. 

Subdivision (a) of Section 21206 codifies the validating side of 
the common law rule. In effect, subdivision (a) provides that a power 
of appointment that is valid under the common law rule is valid under 
the statutory rule and can be declared so at its inception. In such a 
case, nothing would be gained and much would be lost by invoking a 
waiting period during which the validity of the interest or power is in 
abeyance. 

Subdivision (b) establishes the wait-and-see rule by providing 
that an interest or a power of appointment that is not validated by 
subdivision (a), and hence would have been invalid under the common law 
rule, is nevertheless valid if the power ceases to be subject to a 
condition precedent or is no longer exercisable when the allowable 
90-year waiting period expires. 

For additional background on Section 21206, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 52 infra. 

§ 21207. Statutory rule against perpetuities as to nongeneral power of 
appointment or general testamentary power of appointment 

21207. A nongeneral power of appointment or a general 

testamentary power of appointment is invalid unless one of the 

following conditions is satisfied: 

(a) When the power is created, it is certain to be irrevocably 

exercised or otherwise to terminate no later than 21 years after the 

death of an individual then alive. 

(b) The power is irrevocably exercised or otherwise terminates 

within 90 years after its creation. 

Comment. Section 21207 is the same in substance as Section l(c) 
of the Uniform Statutory Rule Against Perpetuities (1986). See also 
Sections 21230 (validity of trusts), 21231 (spouse as life in being). 
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· Background (adapted from Prefatory ·Note to Uniform Statute). This 
article sets forth the statutory rule against perpetuities (statutory 
rule). The statutory rule and the other provisions of this part 
supersede the common law rule against perpetuities (common law rule) 
and replace the former statutory version. See Section 21201. Section 
21205 deals with nonvested property interests; Sections 21206 and 21207 
deal with powers of appointment. 

Subdivision (a) of Section 21207 codifies the validating side of 
the common law rule. In effect, subdivision (a) provides that a power 
of appointment that is valid under the common law rule is valid under 
the statutory rule and can be declared so at its inception. In such a 
case, nothing would be gained and much would be lost by invoking a 
waiting period during which the validity of the interest or power is in 
abeyance. 

Subdivision (b) establishes the wait-and-see rule by providing 
that an interest or a power of appointment that is not validated by 
subdivision (a), and hence would have been invalid under the common law 
rule, is nevertheless valid if the power ceases to be subject to a 
condition precedent or is no longer exercisable when the allowable 
90-year waiting period expires. 

For additional background on Section 21207, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 52 infra. 

§ 21208. Possibility of posthumous birth disregarded 

21208. In determining whether a nonvested property interest or a 

power of appointment is valid under this article, the possibility that 

a child will be born to an individual after the individual's death is 

disregarded. 

Comment. Section 21208 is the same in substance as Section led) 
of the Uniform Statutory Rule Against Perpetuities (1986). 

Background. For background on Section 21208, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 60 infra. 

Article 3. Time of Creation of Interest 

§ 21210. When nonvested property interest or power of appointment 
created 

21210. Except as provided in Sections 21211 and 21212 and in 

subdivision (a) of Section 20202, the time of creation of a nonvested 

property interest or a power of appointment is determined by other 

applicable statutes or, if none, under general principles of property 

law. 

Comment. Section 21210 is the same in substance as Section 2(a) 
of the Uniform Statutory Rule Against Perpetuities (1986), with the 
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addition of- the· reference to other statutory provisions. This section 
supersedes former Civil Code Section l39l.1(b). 

Background (adapted from Prefatory Note to Uniform Statute). This 
article defines the time when, for purposes of this chapter, a 
nonvested property interest or a power of appointment is created. The 
period of time allowed by Article 2 (commencing with Section 21205) 
(statutory rule against perpetuities) is marked off from the time of 
creation of the nonvested property interest or power of appointment in 
question. Section 21202, with certain exceptions, provides that this 
chapter applies only to nonvested property interests and powers of 
appointment created on or after the operative date of this chapter. 

For additional background on Section 21210, adapted from the 
official couments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 61 inEra. 

~ Michigan also revised this provision oE the UniEorm Statute 
to reEer to the "statutory or common law." See Mich. Stat. Ann. 
S 26.48(3) subd. (1). 

§ 21211. Postponement of time of creation of nonvested property 
interest or power of appointment in certain cases 

21211. For purposes of this chapter: 

(a) If there is a person who alone can exercise a power created by 

a governing instrument to become the unqualified beneficial owner of 

(1) a nonvested property interest or (2) a property interest subject to 

a power of appointment described in Section 21206 or 21207, the 

nonvested property interest or power of appointment is created when the 

power to become the unqualified beneficial owner terminates. 

(b) A joint power with respect to community property held by 

individuals married to each other is a power exercisable by one person 

alone. 

Comment. Section 21211 is the same in substance as Section 2(b) 
of the Uniform Statutory Rule Against Perpetuities (1986). Section 
2l2ll(a) supersedes former Civil Code Sections 716 and l39l.l(a). The 
reference to the Uniform Marital Property Act in Section 2(b) of the 
Uniform Statutory Rule Against Perpetuities is not included in Section 
2l2l1(b) because it is unnecessary in light of the definition of 
community property in Section 28. See the Comment to Section 28. 

Background (adapted from Prefatory Note to Uniform Statute). 
Section 21211 provides that, if one person can exercise a power to 
become the unqualified beneficial owner of a nonvested property 
interest (or a property interest subject to a power of appointment 
described in Section 21206 or 21207), the time of creation of the 
nonvested property interest or the power of appointment is postponed 
until the power to become unqualified beneficial owner ceases to 
exist. This is in accord with existing common law. 
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For additional· background on Section 21211, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 62 infra. 

§ 21212. Time of creation of nonvested property interest or power of 
appointment arising from transfer to trust or other arrangement 

21212. For purposes of this chapter, a nonvested property 

interest or a power of appointment arising from a transfer of property 

to a previously funded trust or other existing property arrangement is 

created when the nonvested property interest or power of appointment in 

the original contribution was created. 

Comment. Section 21212 is the same in substance as Section 2(C) 
of the Uniform Statutory Rule Against Perpetuities (1986). 

Background (adapted from Prefatory Note to Uniform Statute). 
Section 21212 provides that nonvested property interests and powers of 
appointment arising out of transfers to a previously funded trust or 
other existing property arrangement are created when the nonvested 
property interest or power of appointment arising out of the original 
contribution was created. This avoids an administrative difficulty 
that can arise at common law when subsequent transfers are made to an 
existing irrevocable trust. Arguably, at common law, each transfer 
starts the period of the rule running anew as to that transfer. This 
difficulty is avoided by Section 21212. 

For additional background on Section 21212, adapted from the 
Official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 66 infra. 

Article 4. Reformation 

§ 21220. Reformation 

21220. On petition of an interested person, a court shall reform 

a disposition in the manner that most closely approximates the 

transferor's manifested plan of distribution and is within the 90 years 

allowed by the applicable provision in Article 2 (commencing with 

Section 21205), if any of the following conditions is satisfied: 

(a) A nonvested property interest or a power of appointment 

becomes invalid under the statutory rule against perpetuities provided 

in Article 2 (commencing with Section 21205). 

(b) A class gift is not but might become invalid under the 

statutory rule against perpetuities provided in Article 2 (commencing 

with Section 21205), and the time has arrived when the share of any 

class member is to take effect in possession or enjoyment. 
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(c)"-A" nonvested property- interest that is not validated by 

subdivision (a) of Section 21205 can vest but not within 90 years after 

its creation. 

Comment. Section 21220 is the same in substance as Section 3 of 
the Uniform Statutory Rule Against Perpetuities (1986). Section 21220 
supersedes former Civil Code Section 715.5 (reformation or construction 
to avoid violation of rule against perpetuities). 

Background (adapted from Prefatory Note to Uniform Statute). 
Section 21220 directs a court, on petition of an interested person, to 
reform a disposition within the limits of the allowable 90-year period, 
in the manner deemed by the court most closely to approximate the 
transferor's manifested plan of distribution, in three circumstances: 
(1) when a nonvested property interest or a power of appointment 
becomes invalid under the statutory rule; (2) when a class gift has not 
but still might become invalid under the statutory rule and the time 
has arrived when the share of a class member is to take effect in 
possession or enjoyment; and (3) when a nonvested property interest can 
vest, but cannot do so within the allowable 90-year waiting period. It 
is anticipated that the circumstances requisite to reformation under 
this section will rarely arise, and consequently that this section will 
seldom need to be applied. 

For additional background on Section 21220, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 67 infra. 

~ The standard applicable under California law and the USRAP 
differ. Civil Code Section 715.5 saves dispositions if the instrument 
can be reformed or construed to "give effect to the general intent of 
the creator of the interest whenever that general intent can be 
ascertained." Section 715.5 also provides that it is to be liberally 
construed "to validate such interest to the fullest extent consistent 
with such ascertained intent." USRAP provides for reformation "in the 
manner that most closely approximates the transferor'S manifested plan 
of distribution," but does set out any special rule concerning liberal 
construction. 

It should also be noted that the USRAP reformation procedure 
generally applies only at the end of the 90-year waiting period. 
whereas Civil Code Section 715.5 may be invoked at any time. This is a 
consequence of the USRAP approach of postponing the invalidating side 
of the common law rule for 90 years and is one of the major changes 
worked by USRAP. 

Article 5. Exclusions from Statutory Rule Against Perpetuities 

§ 21225. Exclusions from statutory rule against perpetuities 

21225. This chapter does not apply to any of the following: 

(a) A nonvested property interest or a power of appointment 

arising out of a nondonative transfer, except a nonvested property 

interest or a power of appointment arising out of (1) a premarital or 
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postmarital agreement, (2) a sepsration or divorce settlement, (3) a 

spouse's election, (4) or a similar arrangement arising out of a 

prospective, existing, or previous marital relationship between the 

parties, (5) a contract to make or not to revoke a will or trust, (6) a 

contract to exercise or not to exercise a power of appointment, (7) a 

transfer in satisfaction of a duty of support, or (8) a reciprocal 

transfer. 

(b) A fiduciary's power relating to the administration or 

management of assets, including the power of a fiduciary to sell, 

lease, or mortgage property, and the power of a fiduciary to determine 

principal and income. 

(c) A power to appoint a fiduciary. 

(d) A discretionary power of a trustee to distribute principal 

before termination of a trust to a beneficiary having an indefeasibly 

vested interest in the income and principal. 

(e) A nonvested property interest held by a charity, government, 

or governmental agency or subdivision, if the nonvested property 

interest is preceded by an interest held by another charity, 

government, or governmental agency or subdivision. 

(f) A nonvested property interest in or a power of appointment 

with respect to a trust or other property arrangement forming part of a 

pension, profit-sharing, stock bonus, health, disability, death 

benefit, income deferral, or other current or deferred benefit plan for 

one or more employees, independent contractors, or their beneficiaries 

or spouses, to which contributions are made for the purpose of 

distributing to or for the benefit of the participants or their 

beneficiaries or spouses the property, income, or principal in the 

trust or other property arrangement, except a nonvested property 

interest or a power of appointment that is created by an election of a 

participant or a beneficiary or spouse. 

(g) A property interest, power of appointment, or arrangement that 

was not subject to the common law rule against perpetuities or is 

excluded by another statute of this state. 

(h) A trust created for the purpose of providing for its 

beneficiaries under hospital service contracts, group life insurance, 

group disability insurance, group annuities, or any combination of such 

insurance, as defined in the Insurance Code. 
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Comment. Subdivisions (a)-(g) of Section 21225 are the same in 
substance as Section 4 of the Uniform Statutory Rule Against 
Perpetuities (1986). Subdivision (e) supersedes former Civil Code 
Section 715 (no perpetuities allowed except for eleemosynary 
purposes). Subdivision (h) restates former Civil Code Section 715.4 
without substantive change. 

Background (adapted from Prefatory Note to UnifOrm Statute). 
Section 21225 identifies the interesta and powers that are excluded 
from the Statutory Rule Against Perpetuities. This section is in part 
declaratory of existing common law. All the exclusions from the common 
law rule recognized at common law and by statute in this state are 
preserved. In line with long-standing scholarly commentary, Section 
2l225(a) excludes nondonative transfers from the statutory rule. The 
rule against perpetuities is an inappropriate instrument of social 
policy to use as a control on such arrangements. The period of the 
rule - a life in being plus 21 years -- is suitable for donative 
transfers only. 

For additional background on Section 21225, adapted from the 
official comments to the Uniform Statutory Rule Against Perpetuities 
(1986), see the Appendix at page 73 inEra. 

Note. With some reluctance. we have continued the language oE 
Civil Code Section 715.4 in draEt Section 21225(h). This is the 
cautious approach since it is diEEicult to determine whether the 
uniEorm language in subdivision (E) covers all oE the ground covered by 
Section 715.4. 

CHAPTER 2. RELATED PROVISIONS 

§ 21230. Validity of trusts 

21230. (a) A trust is not invalid, either in whole or in part, 

merely because the duration of the trust may exceed the time within 

which nonvested property interests must vest, if the interest of all 

the beneficiaries must vest, if at all, within that time. 

(b) If a trust is not limited in duration to the time within which 

nonvested property interests must vest, a provision, express or 

implied, in the instrument creating the trust that the trust may not be 

terminated is ineffective insofar as it purports to be applicable 

beyond that time. 

(c) If a trust has existed longer than the time within which 

nonvested property interests must vest, the following apply: 

(1) The trust shall be terminated upon the request of a majority 

of the beneficiaries. 

(2) The trust may be terminated by a court of competent 

jurisdiction on petition of the Attorney General or of any person who 
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would be affected the termination ~ if the court finds that the 

termination would be in the public interest or in the best interest of 

a majority of the persons who would be affected by the termination. 

Comment. Section 21230 restates former Civil Code Section 716.5 
wi thout substantive change. The phrase "future interests in property" 
has been replaced with "nonvested property interests" to conform to the 
terminology of the Uniform Statutory Rule Against Perpetuities (1986) 
in Chapter 1 (commencing with Section 21200). The rules governing the 
time within which nonvested property interests must vest are provided 
in Sections 21205-21207 (statutory rule againat perpetuities). For a 
discussion of trust termination at the end of the perpetuities period, 
see the Background to Section 21201. 

§ 21231. Spouse as life in being 

21231. In determining the 

interest pursuant to Article 2 

validity of a 

(commencing with 

nonvested property 

Section 21205) of 

Chapter I, an individual described as the spouse of a person in being 

at the commencement of a perpetuities period shall be deemed a "life in 

being" at that time whether or not the individual so described was then 

in being. 

Comment. Section 21231 restates former Civil Code Section 715.7 
without substantive change. 

lf12Yh Civil Code Section 715.7 was enacted in 1963 to repudiate 
the unborn widow rule. This section has the effect of validating 
interests in the usual case where the spouse is a life in being and 
also in the highly unusual case where the spouse is not a life in 
being. This provision would have a very small part to play under the 
Uniform Statute since it would save an otherwise invalid interest only 
at the end of the 90-year waiting period. Should this California 
reform be preserved to play this role. or should it be retired in the 
interest of uniformity? 

REPEALED SECTIONS AND CONfORMING REVISIONS 

Heading for Article 3 (commencing with Section 715) (amended) 

SEC. The heading of Article 3 (commencing with Section 715) of 

Chapter 1 of Title 2 of Part 1 of Division 2 of the Civil Code is 

amended to read: 

Article 3. aee~.a~R*s-YpeR-Al!eBa~!eR Duration of Leases 
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Civil Code § 715 (repealed). Perpetui ties disallowed .except for 
eleemosynary purposes 

plIJ'peseST 

Comment. Former Section 715 is superseded by Probate Code Section 
2l225(e). 

Civil Code § 715.2 (repealed), Rule against perpetuities 

71ST~--~-i&&&Pe&~-4~~l-eJ'-~~-ppepeFt~~~~-~8eeQ 

IIftless-~-~-~r~~-e~-allT-Re~-la~ep-~aeR-3l-yesps-aE~eJ'-Beme-liEe 

ia-~~~-~~Pe&~ie&-~-~-ia~epeB~-~~-~~~-ges~a~ieR 

iavelve4-~-~-e4~~4~~waiea-tfie-~~~~pliesr--1h&-lives 

Belee~ed-~~~~-~~-eE-~4fig-~-R&~-~~B\lmereue ~-Be 

sitliated-~-~4QeRee -&~-~~-Qea~Bs-~-like~-~~-IIftJ'eaBeRably 

diEEielllt-~~~~-~-i&-iateRQeQ-~-~~~a&ea~-~-~~-seetiea 

~e-~~~~~~-4~~Sta~e-~~~P!ea& semmeR l~~-agaiast 

peppetlli~ieBT 

Comment. Former Section 715.2 is superseded by the Uniform 
Statutory Rule Against Perpetuities in Probate Code Sections 
21205-21207. See also Prob. Code § 21201 (common law rule against 
perpetuities superseded). 

~ The draEt statute does not continue the provision in 
Section 715.2 relating to the permissible limits of the class oE 
measuring lives. This was omitted in the interest oE uniformity. but 
also because it does not seem very important in the Eace of a 90-year 
waiting period. However, the provision could be retained in Chapter 2 
of the draEt. 

Civil Code § 715.3 (repealed). Rule against perpetuities as to 
profit-sharing and retirement plans 

71STaT--~~~-~-&~-aepeaEtep-epea~ed-EePmiRg-paJ't-eE-a 

ppeEit-eaaPiRg-~-e~-~~~-EeJ'-~-EK~~~~~~-~-aiB 

empleyeeB-~--~~~-~4~~4Ee-~-EePmiag-~-~-~-P&~~P9M9R~-plaR 

EeJ'Med-ppimaPily-Eep-tae-pIiPpese-eE-~~4!fig-~~~~-empleyees ea 

ep-il.f~_-~-k>ement--eh&.1.~~-QeeJlled-4fWti44-_ ...... ~-,See,~ie&-71§T3 

eE-~~--eedei--aftd.-~~-4fteelBs -epiBiRg--~1'&&---6QGft.-~.y,---H&d--eJ' 

pePBeaalT~-i& Bllea ~PlIs~~-be-~~~~~~~~~l-tae 

EllaQ-iB-~.f4~~.-~~~i&ie&-eE-~fie-~~~~-~PII&~-taepeeET 

te-aeeemplisa-~ae-pIiPpeBes-eE-~ae-tPIIBtT 
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. Comment. The exception to the rule against perpetuities in the 
first clause of former Section 715.3 is superseded by Probate Code 
Section 21225(f) (exclusion from coverage of Uniform Statutory Rule 
Against Perpetuities). The exception from prohibitions on 
accumulations in the second clause of former Section 715.3 is continued 
in Section 724(b. 

Civil Code § 715.4 (repealed). Rule against perpetuities as to 
insurance trusts 

+~§T4T--~-~PU&~-~~~~~-he~esE~e~-~~~-~-pu~peae 

eE-p~e¥!Q!Bg-Ee~-~Re-~eRel4e!a~!es-eE sueR t~~~~~-ae~¥!ee 

eeR~~se~sT--g~8Qp--~!fe--~~r-~-~1r-4BsBrSRee, g~eQP 

s_Q!~!esT-~--8IlY----eem&iBa~ie&---Gf--SBeR~--a&--4e-i'iBeEl-4&--~lle 

IRsB~SRee-~-~~~-fie-~-!R¥a~!Q as via~at~~-+~~r~-ef 

~R!a-eeQeT 

Comment. Former Section 715.4 is restated without substantive 
change in Probate Code Section 21225(h) (excluaion from coverage of 
Uniform Statutory Rule Against Perpetuities). 

Civil Code § 715.5 (repealed). Reformation 

+~§T§T--~~~-~-Pe&1-eE-pe~SeRs~-p~epe~y-!s-e!~Re~-¥e!Q-e~ 

¥eiQa~~e--a&-4&-~~-&i'-gee~ieB-~~~~-~-~Ris-~-~i'-~~-~Re 

ex~eB~-~~--~~~-be--l'&fGlomed--&p.-eeRS~~eQ--wi-tMB-~-he-~k&--&i'-~lla~ 

aee~!eR-~~~-~~~-~-~Re-~-iR~eR~-~--tfte--&Pe&~p.--Gf--~lle 

!R~e~ea~ ~~eBeVeF-~~-~-~~~-eSB-~e-asee~~a!BeQT--iR!a-aee~!eR 

SRSn--&e-~~---aB&-appUed-~+--¥&~i4&~--aueh--4n~e!'eB~ ~e 

~Re-EB~~es~-ex~eR~-eeBs!s~eB~-wi~R-SUeR-Saee~~siReQ-!B~eR~T 

Comment. 
Section 21220 
Perpetuities). 

Former Section 715.5 
(reformation under 

is superseded by 
Uniform Statutory 

Probate Code 
Rule Against 

~ The liberal construction rule in the last sentence has not 
been explicitly continued in the draft statute, in the interest of 
uniformity. The reformation standard in USRAP differs from that stated 
in this section. However, in view of the length the USRAP comment goes 
to establish this same principle, it might be better to continue the 
rule as an additional provision in Chapter 2 or as part of draft 
Section 21220. 

Civil Code § 715.6 (repealed). Vesting within 60 years 

+~§T6T--~~~-~-Pe&~-e!'-pers9nal-~~1r~~~~-¥ea~T 

if--fK-~-l&~P.-~R8B--6Q-.~ she!' ~-e~ea~!eR-~-~-!Rl;e!'es~ 

¥!e~s~es-gee~!eB-+~~a-eE-~R!s-eeQeT 
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Comment. 
Rule Against 
21205-21207. 

Section 715.6 is superseded by the Uniform Statutory 
Perpetuities, in particular, Probate Code Sections 

Civil Code § 715.7 (repealed). Spouse as life in being 

+~ST+T--~~~~Pml&~-~~~~~-e€-~~~-!a~e~es~ l&-~ea~ 

e~-~P&ea&~-~-~--~~-See~!eB--+~STa--e€--~R!s--eedeT--SR 

!Bd!¥!daa~--dese~!eed--as--~Re--SpeQse--e€--a pe~aeft ~-~-~--~Re 

eemmefteemen~-e€-a-pe~pe~Q!~!es-pe~!ed-sRa~~-ee-deemed ~JL~~l&-ee!agll 

a~-~-~!me-~~-&~-~-~-!ftd!¥!daa~~~~-wee_~-!ft 

ee!agT 

Comment. Former Civil Code Section 715.7 is restated without 
substantive change in Probate Code Section 21231. 

Civil Code § 716 (repealed). Exclusion of time during which interest 
is destructible 

~'T--~~~~~-da~!ag-~~~-ia~e~est-~_dest~ae~!e~e 

lIai'Saaftt-~..r-tfte. Qfteaftt.-Fti-l-ed--¥GH-t,.ioft.-SRd-~-tfte.-~-,1e~seRll~ 

eefte€!~-~--tfte.-pe~seft-~Bg-~a lIelfe~-e€-~~4~~~-~-ee 

!BelQded-4n-~~l'I&in~-~~_pe!'I&_i-s&-ib*e--,1e~!ed--€~-tfte.--4Bg_~-SR 

!B~ei'e6~-w!~R!ft-~Re-~a~e-a8a!RIl~lIe~lIe~a!~!esT 

Comment. Former Civil Code Section 716 is superseded by Probate 
Code Section 21211. 

Civil Code § 716.5 (repealed). Validity of trusts 

+~'TST--~~~-~~~-Be~-~-e~tfte.~-4~~~l&-pai'~T 

lIe~e~y--beeauee--tfte.--dlH"-at4.~~-~Re~-i.'\JIH:-_lllSY_---eee&--tfte.-~-w!~il!B 

wil!eR-_€-ut:~-l&~!'e&~-4.~~--t-¥e6~-aade!' -tMe- t!~le ,...-~E_-~ile 

!ft~e~e6~-~_&~~-~~~~~-lIUa~-~,--~E--~--&~~r-~~-~aa~ 

fe~-I€-a-~i'aS~-!a-Re~-~!II!~ed-!B-dQ~at!eR-~~~~~~~~l&-wil!ea 

€a~Q~e-~~~~-in-~~~~-¥ea~-~-~ilis ~~,..._&-p~e¥!a!eBT 

eHpi'ess-e~-!lIp~!edT-!ft-~ile-!RS~~amen~-e~ea~!a8-~~~-i.'\JIH:-~-tfte.-~~aS~ 

lIay-~t-~-~~~-ed--~-~~~-!RSe€a~-~-4.~-_paPP8~~~~-ee 

app~!eae~e-eeyead-~R~-~!lIeT 

fe~-Wheae¥~ ~~~-eK!a~ed-~eft8e~-~ilSR-~Re-~!lIe-w!~R!B-WR!eR 

€QtQ~e-4.~~~e_4n-~--t-¥es~-~~~ ~!tle,...-tfte.-€e~~ew!ag 

6RaH-app~y ... 
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tH--±-t--efta.l-l--'ge--t:~-nat:_e4_~4ft&-.. e~"es~~--a-....... j.IH'_~ ...... ~-*ile 

9eReE!elai'leB.,. 

t3~-~~~~-&eP&~~-9y-a-ee"i'~-sE-eempe~eR*-~"i'!sQ!e~!eR-"peR 

~fte-~~~ ...... ~-~~~-GeRe .. al-~-eE-~ peFB9B ~-~-ge 

ai'Eee*ed--t:~-i&-~~~-nRQB--t:.ft&t;...-tAe-~ami _ _t~lG___ge_-lR 

~fte-~~-_t~~~-...... ~-~-*fte-~-_t~~-...... ~-~-~~-~--~fte 

pei'seBB-wfte-we"lQ-ge-ai'Eee~eQ-*ilei'eey.,. 

Comment. Section 716.5 is restated without substantive change in 
Probate Code Section 21230. 

Civil Code § 722 (amended). Time limit on accumulations 

722 Dispositions of the income of property to accrue and to be 

received at any time subsequent to the execution of the instrument 

creating such disposition, are governed by the rules pi'eBe .. 1ge&-!B-~il!B 

~!*le-!B-.. ela*!eR relating to future interests. 

Comment. Section 722 is amended to reflect relocation of statutes 
concerning perpetuities to the Probate Code. See Prob. Code 
§§ 21200-21231 (superseding former Civil Code §§ 715-716.5). 

Civil Code § 724 (amended). Time limit on accumulations 

724. fAl An accumulation of the income of property may be 

directed by any will, trust or transfer in writing sufficient to pass 

the property or create the trust out of which the fund is to arise, for 

the benefit of one or more persons objects or purposes, but may not 

extend beyond the time !B--tft!.&.4_t~,l-e permitted for the vesting of 

future interests. 

(b) Notwithstanding subdivision (al, the income arising from real 

or personal property held in a trust forming part of a profit-sharing 

plan of an employer for the exclusive benefit of his employees or their 

beneficiaries or forming part of a retirement plan formed primarily for 

the purpose of providing benefits for employees on or after retirement 

may be permitted to accumulate until the fund is suffiCient, in the 

opinion of the trustee or trustees, to accomplish the purposes of the 

trust. 

Comment. Section 724 is amended to reflect the revision and 
relocation of the statutes concerning perpetuities to the Probate 
Code. See Prob. Code §§ 21200-21231 (superseding former Civil Code 
§§ 715-716.5). Subdivision (b) restates the last clause of former 
Section 715.3 relating to accumulations without substantive change. 
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Civil Code § 773 (amended). Limitations on future estates 

773. Subject to the rules of this title, and of Part 1 of this 

division, a freehold estate, as well as a chattel real, may be created 

to commence at a future day; an estate for life may be created in a 

term of years, and a remainder limited thereon; a remainder of a 

freehold or chattel real, either contingent or vested, may be created, 

expectant on the determination of a term of years; and a fee may be 

limited on a fee, upon a contingency, which, if it should occur, must 

happen within the period prescribed 11l-~4eR nh2 by the statutorY 

rule against perpetuities in Article 2 (commencing with Section 21205) 

of Chapter 1 of Part 2 of Division 11 of the Probate Code. 

Comment. Section 773 is amended to incorporate the new statutory 
rule against perpetuities that superseded the rule provided by former 
Section 715.2. 

Civil Code § 1391 (added). Applicable rule against perpetuities 

1391. The statutory rule against perpetuities provided by Chapter 

1 (commencing with Section 21200) of Part 2 of Division 11 of the 

Probate Code applies to powers of appointment governed by this part. 

Comment. Section 1391 is a new section providing a 
cross-reference to the statutory rule against perpetuities. 

Civil Code § 1391.1 (repealed>. Beginning of permissible period for 
powers of appointment 

1391T1T--~~~i&&~b&-perled-~~~~plie~l&-PQb&-a8alRS~ 

perpe~Ql~lea-~~-~eapee~ ~-~~~-aeQgk~--~-~-~~-~all 

exerelae-e~-a-pewef-e~-appelll6mea~-gegllla+ 

~a~~-n--tfte,-~~-8Il-~~-_P&i&iftr;-""~l'&l--i>9W&l'--e~ 

appelll~mell~-~~~_P&ia&&b&-~-~-dellee-el~-~~~~-~ke 

appelll~mea~-geeemea-e~~ee~1geT 

f9~-~--II-U--e-tfia'--e-~i-Gne-,...-a~-~~-t-ifBe.--&£-~~~~i'-~ke 

Comment. Subdivision (a) of 
by Probate Code Section 21211(a). 
Probate Code Section 21210. 

former Section 1391.1 is superseded 
Subdivision (b) is superseded by 

Civil Code § 1391.2 (repealed>. Facts and circumstances affecting 
validity of interests created by exercise of power of appointment 

Wkell-~-~~~~-perled-~~-~-~-~~~-a8allla~ 
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pefpe~u~~~ee--Be8~RB--a~--~he--~~me--eE--~he--efea~~eR--eE--a--pewef--ef 

appe~R~ea~-~~~-~-~~-4~~~~-BBU8h~-~-~-~~-~-aR 

eKefe~Be--ef--~he--pewefT--Eae~e--~~~- ~[ie~i~--&&--~he 

eEEee~ve_~~-&~-~~-eKefe~e~R8-~~~~-~~~-~akeR 

~R~e-~--~-~~~ftg-~-va±~4~~y-<&€--~~P9&~-~e4-~-~he 

~R9~fumeR~-eKefe~s~R8-~e-pewefT 

CODDllent. Former Section 1391. 2 is superseded by the statutory 
rule against perpetuities. See Prob. Code §§ 21206-21207 (statutory 
rule against perpetuities as to powers of appointment), 21220 
(reformation). The second-look doctrine, codified in this section, is 
a part of the cODDllon law carried forward in the Uniform Statutory Rule 
Against Perpetuities (1986). See the Background to Prob. Code 
§§ 21206-21207. 

~ This section has not been continued in the draft statute in 
the interest of uniformity, and because it does not see .. to be needed 
since USRAP would suspend the invalidating side of the common law rule 
for 90 years. 
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APPENDIX 

BACKGROUND TO SECTION 21201 

[Adapted from Comment G to Section 1 of the 
Uniform Statutory Rule Against Perpetuities (1986)J 

As provided in Section 21201, this chapter supersedes the common 
law rule against perpetuities (common law rule) and the statutory 
provisions previously in effect, replacing them with the statutory rule 
against perpetuities (statutory rule) set forth in Article 2 
(commencing with Section 21205) and by the other provisions in this 
chapter. 

Unless excluded by Section 21225, the statutory rule applies to 
nonvested property interests and to powers of appointment over property 
or property interests that are nongeneral powers, general testamentary 
powers, or general powers not presently exercisable because of a 
condition precedent. The statutory rule does not apply to vested 
property interests. See, e.g., X's interest in Example (23) in the 
Background to this section. Nor does the statutory rule apply to 
presently exercisable general powers of appointment. See, e. g. , G' s 
power in Example (19) in the Background to Section 21206; G's power in 
Example (1) in the Background to Section 21211; A's power in Example 
(2) in the Background to Section 21211; X's power in Example (3) in the 
Background to Section 21211; A's noncumulative power of wi thdrawal in 
Example (4) in the Background to Section 21211. 

G. Subsidiary Common Law Doctrines: Whether Superseded by this Chapter 

The courts, in interpreting the common law rule, developed several 
subsidiary doctrines. This chapter does not supersede those subsidiary 
doctrines except to the extent the provisions of this chapter conflict 
with them. As explained belOW, most of these common law doctrines 
remain in full force or in force in modified form. 

1. Constructional Preference for Validity 
Professor Gray in his treatise on the common law rule against 

perpetuities declared that a will or deed is to be construed without 
regard to the rule, and then the rule is to be "remorselessly" applied 
to the provisions so construed. J. Gray, The Rule Against Perpetuities 
§ 629 (4th ed. 1942). Some courts may still adhere to this 
proposition. Colorado Nat'l Bank v. McCabe, 143 Colo. 21, 353 P.2d 385 
(1960). Most courts, it is believed, would today be inclined to adopt 
the proposition put by the Restatement of Property § 375 (1944), which 
is that where an instrument is ambiguous -- that is, where it is fairly 
susceptible to two or more constructions, one of which causes a rule 
violation and the other of which does not -- the construction that does 
not result in a rule violation should be adopted. The California rule 
favors construction for validity. See, e.g., Civil Code § 3541; Wong 
v. Pi Grazia, 60 Cal. 2d 525, 539-40, 386 P.2d 817, 35 Cal. Rptr. 241 
(1963); Estate of Phelps, 182 Cal. 752, 761, 190 P. 17 (1920); Estate 
of Grove, 70 Cal. App. 3d 355, 362-63, 138 Cal. Rptr. 684 (1977). 
Other cases supporting this view include: Southern Bank & Trust Co. v. 
Brown, 271 S.C. 260, 246 S.E.2d 598 (1978); Pavis v. Rossi, 326 Mo. 
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911, 34 S.W.2d·8 (1930); Watson v.' Goldthwaite, 184 K.E.2d 340, 343 
(Mass. 1962); Walker v. Bogle, 244 Ga. 439, 260 S.E.2d 338 (1979); 
Drach v. Ely, 703 P.2d 746 (Kan. 1985). 

The constructional preference for validity is not superseded by 
this chapter, but its role is likely to be different. The situation is 
likely to be that one of the constructions to which the ambiguous 
instrument is fairly susceptible would result in validity under Section 
2l205(a), 2l206(a), or 2l207(a), but the other construction does not 
necessarily result in invalidity; rather it results in the interest's 
validi ty being governed by Section 21205 (b) , 2l206(b), or 21207 (b). 
Nevertheless, even though the result of adopting the other construction 
is not as harsh as it is at common law, it is expected that the courts 
will incline toward the construction that validates the disposition 
under Section 2l205(a), 2l206(a), or 2l207(a). 

2. Conclusive Presumption of Lifetime Fertilitv 
At common law, all individuals - regardless of age, sex, or 

physical condition -- are conclusively presumed to be able to have 
children throughout their entire lifetimes. This principle is not 
superseded by this chapter, and in view of the widely accepted rule of 
construction that adopted children are presumptively included in class 
gifts, the conclusive presumption of lifetime fertility is not 
unrealistic. Since even elderly individuals probably cannot be 
excluded from adopting children based on their ages alone, the 
possibility of having children by adoption is seldom extinct. See, 
generally, Waggoner, In re Lattouf's Will and the Presumption of 
Lifetime Fertility in Perpetuity Law, 20 San Diego L. Rev. 763 (1983). 
Under this chapter, the main force of this principle is felt as in 
Example (7) in the Background to Section 21205, where it prevents a 
nonvested property interest from passing the test for initial validity 
under Section 2l205(a). 

For a California case approving the common law rule, see Fletcher 
v. Los Angeles Trust & Sav. Bank, 182 Cal. 177, 184, 187 P. 425 (1920). 

3, Act Supersedes Doctrine of InfectiQus Invaliditu 
At common law, the invalidity of an interest can, under the 

doctrine of infectious invalidity, be held to invalidate one or more 
otherwise valid interests created by the disposition or even invalidate 
the entire disposition. The question turns on whether the general 
dispositive scheme of the transferor will be better carried out by 
eliminating only the invalid interest or by eliminating other interests 
as well. This is a question that is answered on a case-by-case basis. 
Several items are relevant to the question, including who takes the 
stricken interests in place of those the transferor designated to 
take. For the rule applied in California, see, e.g., Estate of Willey, 
128 Cal. 1, 11, 60 P. 471 (1900) (severance allowed); Estate of Gump, 
16 Cal. 2d 535, 547, 107 P.2d 17 (1940) (severance allowed); Estate of 
Van W,yck, 185 Cal. 49, 63, 196 P. 50 (1921) (severance denied); Sheean 
v. Michel, 6 Cal. 2d 324, 329, 57 P.2d 127 (1936) (severance denied). 

The doctrine of infectious invalidity is superseded by Section 
21220, under which the court, on petition of an interested person, is 
required to reform the disposition to approximate as closely as 
possible the transferor's manifested plan of distribution when an 
invalidity under the statutory rule occurs. 
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4. Separabi1itv. 
The common law's separability doctrine is that when an interest is 

expressly subject to alternative contingencies, the situation is 
treated as if two interests were created in the same person or class. 
Each interest is judged separately; the invalidity of one of the 
interests does not necessarily cause the other one to be invalid. This 
common law principle was established in Longhead v. Phelps, 2 Wm. B1. 
704, 96 Eng. Rep. 414 (K.B. 1770), and is followed in this country. L. 
Simes & A. Smith, The Law of Future Interests § 1257 (2d ed. 1956); 6 
American Law of Property § 24.54 (A. Casner ed. 1952); Restatement of 
Property § 376 (1944). Under this doctrine, if property is devised "to 
B if X-event or Y-event happens," B in effect has two interests, one 
contingent on X-event happening and the other contingent on Y-event 
happening. If the interest contingent on X-event but not the one 
contingent on Y-event is invalid, the consequence of separating B' s 
interest into two is that only one of them, the one contingent on 
X-event, is invalid. B still has a valid interest the one 
contingent on the occurrence of Y-event. 

The separability prinCiple is not superseded by this chapter. As 
illustrated in the following example, its invocation will usually 
result in one of the interests being initially validated by Section 
2l205(a) and the validity of the other interest being governed by 
Section 2l205(b). 

Example (22) -- Separability case. G devised real property 
"to A for life, then to A's children who survive A and reach 
25, but if none of A's children survives A or if none of A's 
children who survives A reaches 25, then to B." G was 
survived by his brother (B), by his daughter (A), by A's 
husband (H), and by A's two minor children (X and Y). 

The remainder interest in favor of A's children who 
reach 25 fails the test of Section 2l205(a) for initial 
validity. Its validity is, therefore, governed by Section 
2l205(b) and depends on each of A's children doing any one of 
the following things within 90 years after G's death: 
predeceasing A, surviving A and failing to reach 25, or 
surviving A and reaching 25. 

Under the separability doctrine, B has two interests. 
One of them is contingent on none of A's children surviving 
A. That interest passes Section 2l205(a)'s test for initial 
validity; the validating life is A. B's other interest, 
which is contingent on none of A's surviving children 
reaching 25, fails Sections 2l205(a)'s test for initial 
validity. Its validity is governed by Section 2l205(b) and 
depends on each of A's surviving children either reaching 25 
or dying under 25 within 90 years after G's death. 

Suppose that after G's death, A has a third child (Z). 
A subsequently dies, survived by her husband (H) and by X, Y, 
and Z. This, of course, causes B's interest that was 
contingent on none of A's children surviving A to terminate. 
If X, Y, and Z had all reached the age of 25 by the time of 
A's death, their interest would vest at A's death, and that 
would end the matter. If one or two, but not all three of 
them, had reached the age of 25 at A's death, B' s other 
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interest --' the one that was "contingent on none of A's 
survi ving children reaching 25 -- would also terminate. As 
for the children's interest, if the after-born child Z' sage 
was such at A's death that Z could not be alive and under the 
age of 25 at the expiration of the allowable waiting period, 
the class gift in favor of the children would be valid under 
Section 2l205(b), because none of those then under 25 could 
fail either to reach 25 or die under 25 after the expiration 
of the allowable 90-year waiting period. If, however, Z's 
age at A's death was such that Z could be alive and under the 
age of 25 at the expiration of the allowable 90-year waiting 
period, the circumstances requisite to reformation under 
Section 21220(b) would arise, and the court would be 
justified in reforming G's disposition by reducing the age 
contingency wi th respect to Z to the age he would reach on 
the date when the allowable waiting period is due to expire. 
See Example (3) in the Background to Section 21220. So 
reformed, the class gift in favor of A's children could not 
become invalid under Section 21205(b), and the children of A 
who had already reached 25 by the time of A's death could 
receive their shares immediately. 

5. The "All-or-Nothing" Rule with Respect to Class Gifts 
The common law applies an "all-or-nothing" rule with respect to 

class gifts, under which a class gift stands or falls as a whole. The 
all-or-nothing rule, usually attributed to Leake v. Robinson, 2 Mer. 
363, 35 Eng. Rep. 979 (Ch. 1817), is commonly stated as follows: If 
the interest of any potential class member might vest too remotely, the 
entire class gift violates the rule. Although this chapter does not 
supersede the basic idea of the much-maligned "all-or-nothing" rule, 
the evils sometimes attributed to it are substantially if not entirely 
eliminated by the wait-and-see feature of the statutory rule and by the 
availability of reformation under Section 21220, especially in the 
circumstances described in Section 2l220(b)-(c). For illustrations of 
the application of the all-or-nothing rule under this chapter, see 
Examples (3), (4), and (6) in the Background to Section 21220. 

For application and interpretation of the all-or-nothing rule 
California, see, e.g., Estate of Troy, 214 Cal. 53, 3 P.2d 9300 (1931); 
Estate of Grove, 70 Cal. App. 3d 355, 361-62, 138 Cal. Rptr. 684 
(1977); Estate of Ghiglia, 42 Cal. App. 3d 433, 116 Cal. Rptr. 827 
(1974) • 

6. The Specific Sum Doctrine 
The common law recognizes a doctrine called the specific sum 

doctrine, which is derived from Storrs v. Benbow, 3 De G.M. & G. 390, 
43 Eng. Rep. 153 (Ch. 1853), and states: If a specified sum of money 
is to be paid to each member of a class, the interest of each class 
member is entitled to separate treatment and is valid or invalid under 
the rule on its own. The specific sum doctrine is not superseded by 
this chapter. 

The operation of the specific sum doctrine under this chapter is 
illustrated in the following example. 

Example (23) -- Specific sum case, G bequeathed "$10,000 to 
each child of A, born before or after my death, who attains 
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25." G was survived by A and brA's two children (X and Y). 
X but not Y had already reached 25 at G's death. After G's 
death a third child (Z) was born to A. 

If the phrase "born before or after my death" had been 
omitted, the class would close as of G's death under the 
common law rule of construction known as the rule of 
convenience: The after-born child, Z, would not be entitled 
to a $10,000 bequest, and the interests of both X and Y would 
be valid upon their creation at G's death. X's interest 
would be valid because it was initially vested; neither the 
common law rule nor the statutory rule applies to interests 
that are vested upon their creation. Although the interest 
of Y was not vested upon its creation, it would be initially 
valid under Section 2l205(a) because Y would be his own 
validating life; Y will either reach 25 or die under 25 
within his own lifetime. 

The inclusion of the phrase "before or after my death," 
however, would probably be construed to mean that G intended 
after-born children to receive a $10,000 bequest. See Earle 
Estate, 369 Pa. 52, 85 A.2d 90 (1951). Assuming that this 
construction were adopted, the specific sum doctrine allows 
the interest of each child of A to be treated separately from 
the others for purposes of the statutory rule. For the 
reasons cited above, the interests of X and Yare initially 
valid under Section 2l205(a). The nonvested interest of Z, 
however, fails Section 2l205(a) 's test for initial validity; 
there is no validating life because Z, who was not alive when 
the interest was created, could reach 25 or die under 25 more 
than 21 years after the death of the survivor of A, X, and 
Y. Under Section 2l205(b), the validity of Z's interest 
depends on Z's reaching (or failing to reach) 25 within 90 
years after G's death. 

7. The Sub-Class Doctrine 
The common law recognizes a doctrine called the sub-class 

doctrine, which is derived from Cattlin v. Brown, 11 Hare 372, 68 Eng. 
Rep. 1318 (Ch. 1853), and states: If the ultimate takers are not 
described as a single class but rather as a group of subclasses, and if 
the share to which each separate subclass is entitled will finally be 
determined within the period of the rule, the gifts to the different 
subclasses are separable for the purpose of the rule. American 
Security & Trust Co. v. Cramer, 175 F. Supp. 367 (D.D.C. 1959); 
Restatement of Property § 389 (1944). The sub-class doctrine is not 
superseded by this chapter. 

The operation of the sub-class doctrine under this chapter is 
illustrated in the following example. 

Example (24) -- Sub-class case, G devised property in trust, 
directing the trustee to pay the income "to A for life, then 
in equal shares to A's children for their respective Uves; 
on the death of each child, the proportionate share of corpus 
of the one so dying shall go to the children of such child." 
G was survived by A and by A's two children (X and Y). After 
G's death, another child (Z) was born to A. A now hss died, 
survived by X, Y, and Z. 
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Under the sub-class doctrinejeach remainder interest in 
favor of the children of a child of A is treated separately 
from the others. This allows the remainder interest in favor 
of X's children and the remainder interest in favor of Y's 
children to be validated under Section 21205(a). X is the 
validating life for the one, and Y is the validating life for 
the other. 

The remainder interest in favor of the children of Z 
fails Section 21205(a)' s test for initial validity; there is 
no validating life because Z, who was not alive when the 
interest was created, could have children more than 21 years 
after the death of the survivor of A, X, and Y. Under 
Section 21205(b), the validity of the remainder interest in 
favor of Z's children depends on Z's dying within 90 years 
after G's death. 

Note why both of the requirements of the sub-class rule 
are met. The ultimate takers are described as a group of 
sub-classes rather than as a single class: "children of the 
child so dying," as opposed to "grandchildren." The share to 
which each separate sub-class is entitled is certain to be 
finally determined within a life in being plus 21 years: As 
of A's death, who is a life in being, it is certain to be 
known how many children he had surviving him; since in fact 
there were three, we know that each sub-class will ultimately 
be entitled to one-third of the corpus, neither more nor 
less. The possible failure of the one-third share of Z' s 
children does not increase to one-half the share going to X's 
and Y's children; they stil1 are entitled to only one-third 
shares. Indeed, should it turn out that X has children but Y 
does not, this would not increase the one-third share to 
which X's children are entitled. 

Example (25) General testamentary powers sub class =--- G devised property in trust, directing the trustee to 
pay income "to A for life, then in equal shares to A's 
children for their respective lives; on the death of each 
child, the proportionate share of corpus of the one so dying 
shal1 go to such persons as the one so dying sha1l by will 
appoint; in default of appointment, to G's grandchildren in 
equal shares." G was survived by A and by A's two children 
(X and Y). After G's death, another child (Z) was born to A. 
The general testamentary powers conferred on each of A's 
children are entitled to separate treatment under the 
principles of the sub-class doctrine. See above. 
Consequently, the powers conferred on X and Y, A's children 
who were living at G's death, are initially valid under 
Section 2l207(a). But the general testamentary power 
conferred on Z, A's child who was born after G's death, fails 
the test of Section 2l207(a) for initial validity. The 
validity of Z's power is governed by Section 2l207(b). Z's 
death must occur within 90 years after G's death if any 
provision in Z's will purporting to exercise his power is to 
be valid. 
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8. Duration of Indestructible Trusts -Termination of Trusts by 

Beneficiaries 
The widely accepted view in American law is that the beneficiaries 

of a truat other than a charitable trust can compel its premature 
termination if all beneficiaries consent and if such termination is not 
expressly restrained or impliedly restrained by the existence of a 
"material purpose" of the settlor in establishing the trust. 
Restatement (Second) of Trusts § 337 (1959); 4 A. Scott, The Law of 
Trusts § 337 (3d ed. 1967). California law varies this rule by giving 
the court discretion in applying the material purposes doctrine, except 
as to a restraint on disposition of the beneficiaries interest. See 
Section 15403. 

A trust that cannot be terminated by its beneficiaries is called 
an indestructible trust. It is generally accepted that the duration of 
the indestructibility of a trust, other than a charitable trust, is 
limited to the applicable perpetuity period. See Restatement (Second) 
of Trusts § 62 comment 0 (1959); Restatement (Second) of Property 
(Donative Transfers) § 2.1 & Legislative Note & Reporter's Note (1983); 
1 A. Scott, The Law of Trusts § 62.10(2) (3d ed. 1967); J. Gray, The 
Rule Against Perpetuities § 121 (4th ed. 1942); L. Simes & A. Smith, 
The Law of Future Interests §§ 1391-93 (2d ed. 1956). In California 
this rule is provided by statute. See Section 21230 (continuing former 
Civil Code § 716.5). Nothing in this chapter supersedes this 
principle. One modification, however, is necessary: As to trusts that 
contain a nonvested property interest or power of appointment whose 
validity is governed by the wait-and-see element adopted in Section 
21205(b), 21206(b), or 2l207(b), the courts can be expected to 
determine that the applicable perpetuity period is 90 years. 

BACKGROUND TO SECTION 21202 

[Adapted from the Comment to Section 5 of the 
Uniform Statutory Rule Against Perpetuities (1986)J 

1. SUbdivision (a); Chapter Not Retroactive 
This section provides that, except as provided in subdivision (b), 

the statutory rule against perpetuities and the other provisiona of 
this chapter apply only to nonvested property interests or powers of 
appointment created on or after this chapter's operative date. With 
one exception, in determining when a nonvested property interest or a 
power of appointment is created, the principles of Article 3 
(commencing with Section 21210) are applicable. Thus, for example, a 
property interest (or a power of appointment) created in a revocable 
inter vivos trust is created when the power to revoke terminates. See 
Example (1) in the Background to Section 21211. 

The second sentence of subdivision (a) establishes a special rule 
for nonvested property interests (and powers of appointment) created by 
the exercise of a power of appointment. For purposes of this section 
only, a nonvested property interest (or a power of appointment) created 
by the exercise of a power of appointment is created when the power is 
irrevocably exercised or when a revocable exercise of the power becomes 
irrevocable. Consequently, all the provisions of this chapter except 
Section 21202(b) apply to a nonvested property interest (or power of 
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appointment) created by a donee's exercise of ·a power of appointment 
where the donee's exercise, whether revocable or irrevocable, occurs on 
or after the operative date of this chapter. All the provisions of 
this chapter except Section 2l202(b) also apply where the donee's 
exercise occurred before the operative date of this chapter if: (1) 
that pre-operative-date exercise was revocable and (2) that revocable 
exercise becomes irrevocable on or after the operative date of this 
chapter. This special rule applies to the exercise of all types of 
powers of appointment -- presently exercisable general powers, general 
testamentary powers, and nongeneral powers. 

If the application of this special rule determines that the 
provisions of this chapter (except Section 21202(b» apply, then for 
all such purposes, the time of creation of the appointed nonvested 
property interest (or appointed power of appointment) is determined by 
reference to Article 3 (commencing with Section 21210), without regard 
to the special rule contained in the second sentence of Section 
2l202(a) • 

If the application of this special rule of Section 2l202(a) 
determines that the provisions of this chapter (except Section 
2l202(b» do not apply, then Section 2l202(b) is the only potentially 
applicable provision of this chapter. 

Example Cl) Testamentaru power created before but 
exercised after the operative date of this chapter. G was 
the donee of a general testamentary power of appointment 
created by the will of his mother, M. M died in 1980. 
Assume that the operative date of the chapter is January 1, 
1991. G died in 1992, leaving a will that exercised his 
general testamentary power of appointment. 

Under the special rule in the second sentence of Section 
2l202(a), any nonvested property interest (or power of 
appointment) created by G in his will in exercising his 
general testamentary power was created (for purposes of 
Section 21202) at G's death in 1992, which was after the 
operative date of this chapter. 

Consequently, all the provisions of this chapter apply 
(except Section 2l202(b». That point having been settled, 
the next step is to determine whether the nonvested property 
interests or powers of appointment created by G's 
testamentary appointment are initially valid under Section 
2l205(a), 2l206(a), or 2l207(a), or whether the wait-and-see 
element established in Section 2l205(b), 2l206(b), or 
21207(b) apply. If the wait-and-see element does apply, it 
must also be determined when the allowable 90-year wai ting 
period starts to run. In making these determinations, the 
principles of Article 3 (commencing with Section 21210) 
control the time of creation of the nonvested property 
interests (or powers of appointment); under Article 3 , since 
G's power was a general testamentary power of appointment, 
the common law relation back doctrine applies and the 
appointed nonvested property interests (and appointed powers 
of appointment) are created at M's death in 1980. 

If G's testamentary power of appointment had been a 
nongeneral power rather than a general power, the same 
results as described above would apply. 
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Example (2) - Presentlu exercisable nongeneral power created 
before but exerqised after the operative date of this 
chapter. Assume the same facts as in Example (1), except 
that G's power of appointment was a presently exercisable 
nongeneral power. If G exercised the power in 1992, after 
the operative date of this chapter (or, if s 
pre-operative-date revocable exercise of his power became 
irrevocable in 1992, after the operative date of this 
chapter), the same results as described above in Example (1) 
would apply. 

Example (3) - Presently exercisable general power created 
before but exercised after the operative date of this 
chapter. Assume the same facts as in Example (1), except 
that G's power of appointment was a presently exercisable 
general power'. If G exercised the power in 1992, after the 
operative date of this chapter (or, if a pre-operative-date 
revocable exercise of his power became irrevocable in 1992, 
after the operative date of this chapter), all the provisions 
of this chapter (except Section 21202(b» apply; for such 
purposes, Article 3 (commencing with Section 21210) controls 
the date of creation of the appointed nonvested property 
interests (or appointed powers of appointment), without 
regard to the special rule of the second sentence of Section 
2l202(a). With respect to the exercise of a presently 
exercisable general power, it is possible -- indeed, probable 
-- that the special rule of the second sentence of Section 
2l202(a) and the rules of Article 3 agree on the same date of 
creation for their respective purposes, that date being the 
date the power was irrevocably exercised (or a revocable 
exercise thereof became irrevocable). 

2. Subdivision (b): RefOrmation oE Pre-existina Instruments 
Although the statutory rule against perpetuities and the other 

provisions of this chapter do not apply retroactively, subdivision (b) 
recognizes a court's authority to exercise its equitable power to 
reform instruments that contain a violation of the common law rule 
against perpetuities (or of a statutory version or variation thereof) 
and to which the statutory rule does not apply because the offending 
nonvested property interest or power of appointment in question was 
created before the operative date of this chapter. This equitable 
power to reform is recognized only where the violation of the former 
rule against perpetuities is determined in a judicial proceeding that 
is commenced on or after the operative date of this chapter. 
Subdivision (b) constitutes statutory authority for a court to exercise 
its equitable reformation power. 

3. Guidance as to How to ReEorm 
Subdivision (b) is to be understood as authorizing a judicial 

insertion of a saving clause into the instrument. See Browder, 
Construction, Reformation, and the Rule Against Perpetuities, 62 Mich. 
L. Rev. 1 (1963); Waggoner, Perpetuity ReEorm, 81 Mich. L. Rev. 1718, 
1755-59 (1983); Langbein & Waggoner, ReEormation oE Wills on the Ground 
of Mistake: Change of Direction in American Law?, 130 U. Pa. L. Rev. 
521, 546-49 (1982). This method of reformation allows reformation to 
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achieve an after-the-fact duplication of a professionally competent 
product. Such a technique would have been especially sui table in the 
cases that have already arisen, for it probably would have allowed the 
dispositions in all of them to have been rendered valid without 
disturbing the transferor's intent at all. See Waggoner, Perpetuity 
Reform, 81 Mich. L. Rev. 1718, 1756 n. 103 (1983). The insertion of a 
saving clause grants a more appropriate opportunity for the property to 
go to the intended beneficiaries. Furthermore, it would also be a 
suitable technique in fertile octogenarian, unborn widow, and 
administrative contingency cases. A saving clause is one of the 
formalistic devices that a professionally competent lawyer would have 
used before the fact to ensure initial validity in these cases. 
Insofar as other violations are concerned, the saving clause technique 
also grants every appropriate opportunity for the property to go to the 
intended beneficiaries. 

In selecting the lives to be used for the perpetuity-period 
component of the saving clause that in a given case is to be inserted 
after the fact, the principle to be adopted is the same one that ought 
to guide lawyers in drafting such a clause before the fact: The group 
selected should be appropriate to the facts and the disposition. While 
the exact make-up of the group in each case would be settled by 
litigation, the individuals designated in Section 1.3(2) of the 
Restatement (Second) of Property (Donative Transfers) (1983) as the 
measuring lives would be an appropriate referent for the court to 
consider. Care should be taken in formulating the gift-over component, 
so that it is appropriate to the dispositive scheme. Among possible 
recipients that the court might consider designating are: (1) the 
persons entitled to the income on the 21st anniversary of the death of 
the last surviving individual designated by the court for the 
perpetuity-period component and in the proportions thereof to which 
they are then so entitled; if no proportions are specified, in equal 
shares to the permissible recipients of income; or (2) the grantor's 
descendants per stirpes who are living 21 years after the death of the 
last surviving individual designated by the court for the 
perpetuity-period component; if none, to the grantor's heirs at law 
determined as if the grantor died 21 years after the death of the last 
surviving individual designated in the perpetuity-period component. 

4, Violation Must be Determined in a Judicial Proqeedina Commenced On 
or After the Effective Date of This Chapter 
The equitable power to reform is recognized by Section 2l202(b) 

only in situationa where the violation of the former rule against 
perpetuities is determined in a judicial proceeding commenced on or 
after the operative date of this chapter. The equitable power to 
reform would typically be exercised in the same judicial proceeding in 
which the invalidity is determined. 
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BACKGROUND TO SECTION 21205 

[Adapted from Comments A-C to Section 1 of the 
Uniform Statutory Rule Against Perpetuities (1986)J 

A. General Purpose 

Sections 21205-21207 set forth the statutory rule against 
perpetuities (statutory rule). As provided in Section 21201, the 
sta tutory rule supersedes the common law rule against perpetuities 
(common law rule) and prior statutes. See the Comment to Section 21201. 

1. The Commo~ Law Rule's Va1idatina and Invalidating Sides 
The common law rule against perpetuities is a rule of initial 

validity or invalidity. At common law. a nonvested property interest 
is either valid or invalid as of its creation. Like most rules of 
property law, the common law rule has both a validating and an 
invalidating side. Both sides are derived from John Chipman Gray's 
formulation of the common law rule: 

No [nonvested property] interest is good unless it must vest, 
if at all, not later than 21 years after some life in being 
at the creation of the interest. 

J. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942). From this 
formulation, the validating and invalidating sides of the common law 
rule are derived as follows: 

Validating Side of the Common Law Rule. A nonvested property 
interest is valid when it is created (initially valid) if it 
is then certain to vest or terminate (fail to vest) -- one or 
the other -- no later than 21 years after the death of an 
individual then alive. 

Invalidating Side of the Common Law Rule. A nonvested 
property interest is invalid when it is created (initially 
invalid) if there is no such certainty. 

Notice that the invalidating side focuses on a lack of certainty, 
which means that invalidity under the common law rule is not dependent 
on actual post-creation events but only on possible post-creation 
events. Actual post-creation events are irrelevant. even those that 
are known at the time of the lawsuit. It is generally recognized that 
the invalidating side of the common law rule is harsh because it can 
invalidate interests on the ground of possible post-creation events 
that are extremely unlikely to happen and that in actuality almost 
never do happen, if ever. 

2. The Statutoru Rule Against Perpetuities 
The essential difference between the common law rule and its 

statutory replacement is that the statutory rule preserves the common 
law rule's overall policy of preventing property from being tied up in 
unreasonably long or even perpetual family trusts or other property 
arrangements, while eliminating the harsh potential of the common law 
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. rule. The statutory rule achieves this result by codifying (in 
slightly revised form) the validating side of the common law rule and 
modifying the invalidating side by adopting a wait-and-see element. 
Under the statutory rule, interests that would have been initially 
valid at common law continue to be initially valid, but interests that 
would have been ini tially invalid at common law are invalid only if 
they do not actually vest or terminate within the allowable waiting 
period set forth in Section 21205 (b) • Thus, the Uni form Act recasts 
the validating and invalidating sides of the rule against perpetuities 
as follows: 

Validating Side of the Statutory Rule: A nonvested property 
interest is initially valid if, when it is created, it is 
then certain to vest or terminate (fail to vest) -- one or 
the other -- no later than 21 years after the death of an 
individual then alive. The validity of a nonvested property 
interest that is not initially valid is in abeyance. Such an 
interest is valid if it vests within the allowable waiting 
period after its creation. 

Invalidating Side of the Statutory Rule: A nonvested 
property interest that is not initially valid becomes invalid 
(and subject to reformation under Section 21220) if it 
neither vests nor terminates within the allowable waiting 
period after its creation. 

As indicated, this modification of the invalidating side of the 
common law rule is generally known as the wait-and-see method of 
perpetuity reform. The wait-and-see method of perpetuity reform was 
approved by the American Law Institute as part of the Restatement 
(Second) of Property (Donative Transfers) §§ 1.1-1.6 (1983). For a 
discussion of the various methods of perpetuity reform, including the 
wait-and-see method and the Restatement (Second) 's version of 
wait-and-see, see Waggoner, Perpetuity Reform, 81 Mich. L. Rev. 1718 
(1983) • 

B. Section 2l205(a): Nonvested Property Interests That Are Initially 
Valid 

I. Nonveste4 Property Interest 
Section 21205 sets forth the statutory rule against perpetuities 

wi th respect to nonvested property interests. A nonvested property 
interest (also called a contingent property interest) is a future 
interest in property that is subject to an unsatisfied condition 
precedent. In the case of a class gift, the interests of all the 
unborn members of the class are nonvested because they are subject to 
the unsatisfied condition precedent of being born. At common law, the 
interests of all potential class members must be valid or the class 
gift is invalid. As pointed out in the Background to Section 21201, 
this so-called all-or-nothing rule with respect to class gifts is not 
superseded by this chapter, and so remains in effect under the 
statutory rule. Consequently, all class gifts that are subject to open 
are to be regarded as nonvested property interests for the purposes of 
this chapter. 
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2, . Section 21205(a)· Codifies the Validating Side of the Co!l!!!!Qn Law Rule 
The validating side of the common law rule is codified in Section 

2l205(a) and, with respect to powers of appointment, in Sections 
2l206(a) and 2l207(a), 

A nonvested property interest that satisfies the requirement of 
Section 2l205(a) is initially valid. That is, it is valid as of the 
time of its creation. There is no need to subject such an interest to 
the waiting period set forth in Section 2l205(b), nor would it be 
desirable to do so. 

For a nonvested property interest to be valid as of the time of 
its creation under Section 2l205(a) , there must then be a certainty 
that the interest will either vest or terminate an interest 
terminates when vesting becomes impossible -- no later than 21 years 
after the death of an individual then alive. To satisfy this 
requirement, it must be established that there is no possible chain of 
events that might arise after the interest was created that would allow 
the interest to vest or terminate after the expiration of the 2l-year 
period following the death of an individual in being at the creation of 
the interest. Consequently, initial validity under Section 2l205(a) 
can be established only if there is an individual for whom there is a 
causal connection between the individual's death and the interest's 
vesting or terminating no later than 21 years thereafter. 

The individual described in Sections 2l205(a), 2l206(a), and 
2l207(a) is often referred to as the "validating life," the term used 
throughout the Background Comments to this chapter. 

3, Determining Whether There Is a Validating Life 
The process for determining whether a validating life exists is to 

postulate the death of each individual connected in some way to the 
transaction, and ask the question: Is there with respect to this 
individual an invalidating chain of possible events? If one individual 
can be found for whom the answer is No, that individual can serve as 
the validating life. As to that individual there will be the requisite 
causal connection between his or her death and the questioned 
interest's vesting or terminating no later than 21 years thereafter. 

In searching for a validating life, only individuals who are 
connected in some way to the transaction need to be considered, for 
they are the only ones who have a chance of supplying the requisite 
causal connection. Such individuals vary from situation to situation, 
but typically include the beneficiaries of the disposition, including 
the taker or takers of the nonvested property interest, and individuals 
related to them by blood or adoption, especially in the ascending and 
descending lines. There is no point in even considering the life of an 
individual unconnected to the transaction -- an individual from the 
world at large who happens to be in being at the creation of the 
interest. No such individual can be a validating life because there 
will be an invalidating chain of possible events as to every 
unconnected individual who might be proposed: Any such individual can 
immediately die after the creation of the nonvested property interest 
without causing any acceleration of the interest's vesting or 
termination. (The life expectancy of any unconnected individual, or 
even the probability that one of a number of neW-born babies will live 
a long life, is irrelevant.) 
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Example (1) -~ Parent of "devisees os the validatina life, G 
devised property "to A for life, remainder to A's children 
who attain 21." G was survived by his son (A), by his 
daughter (B), by A's wife (W), and by A's two children (X and 
Y) • 

The nonvested property interest in favor of A's children 
who reach 21 satisfies Section 2l205(a) 's requirement, and 
the interest is initially valid. When the interest was 
created (at G's death), the interest was then certain to vest 
or terminate no later than 21 years after A's death. 

The process by which A is determined to be the 
validating life is one of testing various candidates to see 
if any of them have the requisite causal connection. As 
noted above, no one from the world at large can have the 
requisite causal connection, and so such individuals are 
disregarded. Once the inquiry is narrowed to the appropriate 
candidates, the first possible validating life that comes to 
mind is A, who does in fact fulfill the requirement: Since 
A's death cuts off the possibility of any more children being 
born to him, it is impossible, no matter when A dies, for any 
of A's children to be alive and under the age of 21 beyond 21 
years after A's death. (See the Background to Section 21208.) 

A is therefore the validating life for the nonvested 
property interest in favor of A's children who attain 21. 
None of the other individuals who is connected to this 
transaction could serve as the validating life because an 
invalidating chain of possible post-creation events exists as 
to each one of them. The other individuals who might be 
considered include W, X, Y, and B. In the case of W, an 
invalidating chsin of events is that she might predecease A, 
A might remarry and have a child by his new wife, and such 
child might be alive and under the age of 21 beyond the 
2l-year period following W's death. With respect to X and Y, 
an invalidating chain of events is that they might predecease 
A, A might later have another child, and that child might be 
alive and under 21 beyond the 2l-year period following the 
death of the survivor of X and Y. As to B, she suffers from 
the same invalidating chain of events as exists with respect 
to X and Y. The fact that none of these other individuals 
can serve as the validating life is of no consequence, 
however, because only one such individual is required for the 
validity of a nonvested interest to be established, and that 
individual is A. 

4. Rule of Section 21208 (PosthumouS Birth) 
See the Background to Section 21208. 

5. Recipients as Their Own Validating Lives 
It is well established at common law that, in appropriate cases, 

the recipient of an interest can be his or her own validating life. 
See, e.g., Rand v. Bank of California, 236 Or. 619, 388 P.2d 437 
(1964). Given the right circumstances, this principle can validate 
interests that are contingent on the recipient's reaching an age in 
excess of 21, or are contingent on the recipient's surviving a 
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'parcicular point" in ,time that is or lIIight tum out to be in excess of 
21 years after the interest was created or after the death of a person 
in being at the date of creation. 

Example (2) -- DeviseeS as their own validating lives. G 

devised real property "to A's children who attain 25." A 
predeceased G. At G's death, A had three living children, 
all of Whom were under 25. 

The nonvested property interest in favor of A's children 
who attain 25 is validated by Section 21205(a). Under 
Section 21208, the possibility that A will have a child born 
to him after his death (and since A predeceased G, sfter G's 
death) must be disregarded. Consequently, even if A's wife 
survived G, and even if she was pregnant at G's death or even 
if A had deposited sperm in a sperm bank prior to his death, 
it must be assumed that all of A's children are in being at 
G's death. A's children are, therefore, their own validating 
lives. (Note that Section 21208 requires that in determining 
whether an individual is a validating life, the possibility 
that a child will be born to "an" individual after the 
individual's death must be disregarded. The validating life 
and the individual whose having a post-death child is 
disregarded need not be the same individual.) Each one of 
A's children, all of whom under Section 21208 are regarded as 
alive at G's death, will either reach the age of 25 or fail 
to do so within his or her own lifetime. To say this another 
way, it is certain to be known no later than at the time of 
the death of each child whether or not that child survived to 
the required age. 

6. Validating Life Can Be Survivor of Gropp 
In appropriate cases, the validating life need not be 

individualized at first. Rather the validating life can initially 
(i.e., when the interest was created) be the unidentified survivor of a 
group of individuals. It is common in such cases to say that the 
members of the group are the validating lives, but the true meaning of 
the statement is thst the validating life is the member of the group 
who turns out to live the longest. As the court said in Skatterwood v. 
Edge, 1 Salk. 229, 91 Eng. Rep. 203 (K.B. 1697), "for let the lives be 
never so many, there must be a survivor, and so it is but the length of 
that life; for Twisden used to say, the candles were all lighted at 
once .. " 

Example (3) -- Cass of validating life being the survivor of 
a gropp. G devised real property "to such of my 
grandchildren as attain 21." Some of G's children are living 
at G's death. 

The nonvested property interest in favor of G's 
grandchildren who attain 21 is valid under Section 2l205(a). 
The validating life is that one of G's children who turns out 
to live the longest. Since under Section 21208, it must be 
assumed that none of G's children will have post-death 
children, it is regarded as impossible for any of G's 
grandchildren to be alive and under 21 beyond the 2l-year 
period following the death of G's last surviving child. 
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Exa!llple (4) - Sperm bank case. Gdevised property in trust, 
directing the income to be paid to G's children for the life 
of the survivor, then to G's grandchildren for the life of 
the survivor, and on the death of G's last surviving 
grandchild, to pay the corpus to G's great-grandchildren then 
living. G's children all predeceased him, but several 
grandchildren were living at G's death. One of G's 
predeceased children (his son, A) had deposited sperm in a 
sperm bank. A's widow was living at G's death. 

The nonvested property interest in favor of G' s 
great-grandchildren is valid under Section 21205(a). The 
validating life is the last surviving grandchild among the 
grandchildren living at G's death. Under Section 21208, the 
possibility that A will have a child conceived after G's 
death must be disregarded. Note that Section 21208 requires 
that in determining whether an individual is a validating 
life, the possibility that a child will be born to "an" 
indi vidual after the individual's death is disregarded. The 
validating life and the individual whose having a post-death 
child is diaregarded need not be the same individual. Thus 
in this example, by disregarding the possibility that A will 
have a conceived-after-death child, G's last surviving 
grandchild becomes the validating life because G's last 
surviving grandchild is deemed to have been alive at G's 
death, when the great-grandchildren's interests were created. 

Example (5) Child in gestation case. G devised property 
in trust, to pay the income equally among G's living 
children; on the death of G's last surviving child, to 
accumulate the income for 21 years; on the 21st anniversary 
of the death of G's last surviving child, to pay the corpus 
and accumulated income to G's then-living descendants, per 
stirpes; if none, to X Chari ty. At G' s death his child (A) 
was 6 years old, and G's wife (W) was pregnant. After G's 
death, W gave birth to their second child (B). 

The nonveated property interests in favor of G' s 
descendants and in favor of X Charity are valid under Section 
2l205(a). The validating life is A. Under Section 21208, 
the possibility that a child will be born to an individual 
after the individual's death must be disregarded for the 
purposes of determining validity under Section 21205(a). 
Consequently, the possibility that a child will be born to G 
after his death must be disregarded; and the possibility that 
a child will be born to any of G's descendants after their 
deaths must also be disregarded. 

Note, however, that the rule of Section 21208 does not 
apply to the question of the entitlement of an after-born 
child to take a beneficial interest in the trust. The common 
law rule (sometimes codified) that a child in gestation is 
treated as alive, if the child is subsequently born viable, 
applies to this question. Thus, Section 21208 does not 
prevent B from being an income beneficiary under G's trust, 
nor does it prevent a descendant in gestation on the 21st 
anniversary of the death of G's last surviving child from 

-46-



Appendix == ____ ==== __________ == ____ -= __________ -== 
§ 21205 Background 

being a . member of the class of G'·s "then-living descendants," 
as long as such descendant has no then-living ancestor who 
takes instead. 

7. DiEferent Validating Lives Can and in Some Cases Must Be Used 
Dispositions of property sometimes create more than one nonvested 

property interest. In such cases, the validity of each interest is 
treated individually. A validating life that validates one interest 
might or might not validate the other interests. Since it is not 
necessary that the same validating life be used for all interests 
created by a disposition, the search for a validating life for each of 
the other interests must be undertaken separately. 

8. Perpetuitu Saving Clauses and Similar Provisions 
Knowledgeable lawyers almost routinely insert perpetuity saving 

clauses into instruments they draft. Saving clauses contain two 
components, the first of which is the perpetuity-period component. 
This component typically requires the trust or other arrangement to 
terminate no later than 21 years after the death of the last survivor 
of a group of individuals designated therein by name or class. (The 
lives of corporations, animals, or sequoia trees cannot be used.) The 
second component of saving clauses is the gift-over component. This 
component expressly creates a gift over that is guaranteed to vest at 
the termination of the period set forth in the perpetuity-period 
component, but only if the trust or other arrangement has not 
terminated earlier in accordance with its other terms. 

It is important to note that regardless of what group of 
individuals is designated in the perpetuity-period component of a 
saving clause, the surviving member of the group is not necessarily the 
individual who would be the validating life for the nonvested property 
interest or power of appointment in the absence of the saving clause. 
Without the saving clause, one or more interests or powers may in fact 
fail to satisfy the requirement of Section 21205(a), 21206(a), or 
21207(a) for initial validity. By being designated in the saving 
clause, however, the survivor of the group becomes the validating life 
for all interests and powers in the trust or other arrangement: The 
saving clause confers on the last surviving member of the designated 
group the requisite causal connection between his or her death and the 
impossibility of any interest or power in the trust or other 
arrangement remaining in existence beyond the 21-year period following 
such individual'S death. 

Example (6) Valid saving clause case, A testamentary 
trust directs income to be paid to the testator's children 
for the life of the survivor, then to the testator's 
grandchildren for the life of the survivor, corpus on the 
death of the testator's last living grandchild to such of the 
testator's descendants as the last living grandchild shall by 
will appoint; in default of appointment, to the testator's 
then-living descendants, per stirpes. A saving clause in the 
will terminates the trust, if it has not previously 
terminated, 21 years after the death of the testator's last 
surviving deacendant who was living at the testator's death. 
The testator was survived by children. 
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In the absence of the ,saving clause, the nongeneral 
power of appointment in the last living grandchild and the 
nonvested property interest in the gift-in-default clause in 
favor of the testator's descendants fail the test of Sections 
2l205(a) and 2l207(a) for initial validity. That is, were it 
not for the saving clause, there is no validating life. 
However, the surviving member of the designated group becomes 
the validating life, so that the saving clause does confer 
initial validity on the nongeneral power of appointment and 
on the nonvested property interest under Sections 2l205(a) 
and 2l207(a). 

If the governing instrument designates a group of individuals that 
would cause it to be impracticable to determine the death of the 
survivor, the common law courts have developed the doctrine that the 
validity of the nonvested property interest or power of appointment is 
determined as if the provision in the governing instrument did not 
exist. See cases cited in Restatement (Second) of Property (Donative 
Transfers) Reporter's Note No.3, at 45 (1983). See also Restatement 
(Second) of Property (Donative Transfers) § 1.3(1) comment a (1983); 
Restatement of Property § 374 & comment 1 (1944); 6 American Law of 
Property § 24.13 (A. Casner ed. 1952); 5A R. Powell, The Law of Real 
Property .. 766 [5] (1985); L. Simes & A. Smith, The Law of Future 
Interests § 1223 (2d ed. 1956). If, for example, the designated group 
in Example (6) were the residents of X City (or the members of Y 
Country Club) living at the time of the testa tor's death, the saving 
clause would not validate the power of appointment or the nonvested 
property interest. Instead, the validity of the power of appointment 
and the nonvested property interest would be determined as if the 
provision in the governing instrument did not exist. Since without the 
saving clause the power of appointment and the nonvested property 
interest would fail to satisfy the requirements of Sections 21205(a) 
and 2l207(a) for initial validity, their validity would be governed by 
Sections 2l205(b) and 2l207(b). 

The application of the above common law doctrine, which is not 
superseded by this chapter and so remains in full force, is not limited 
to saving clauses. It also applies to trusts or other arrangements 
where the period thereof is directly linked to the life of the survivor 
of a designated group of individuals. An example is a trust to pay the 
income to the grantor's descendants from time to time 1 i ving, per 
stirpes, for the period of the life of the survivor of a designated 
group of individuals living when the nonvested property interest or 
power of appointment in question was created, plus the 2l-year period 
following the survivor's death; at the end of the 21-year period, the 
corpus is to be divided among the grantor's then-living descendants, 
per stirpes, and if none, to the XYZ Charity. If the group of 
individuals so designated is such that it would be impracticable to 
determine the death of the survivor, the validity of the disposition is 
determined as if the provision in the governing instrument did not 
exist. The term of the trust is therefore governed by the allowable 
90-year period of Section 2l205(b), 2l206(b), or 2l207(b) of the 
statutory rule. 
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Restatement (Second) of Property (Donative Transfers) § 1. 3(1) & 
comments (1983); Waggoner, Perpetuity ReEorm, 81 Mich. L. Rev. 1718, 
1720-26 (1983). 

C. Section 2l205(b); Wait-and-See -- Nonvested Property Interests 
Whose Validity Is Initially in Abeyance 

Unlike the common law rule, the statutory rule against 
perpetuities does not automatically invalidate nonvested property 
interests for which there is no validating life. A nonvested property 
interest that does not meet the requirements for validity under Section 
2l205(a) might still be valid under the wait-and-see provisions of 
Section 21205(b). Such an interest is invalid under Section 2l205(b) 
only if in actuality it does not vest (or terminate) during the 
allowable waiting period. Such an interest becomes invalid, in other 
words, only if it is still in existence and nonvested when the 
allowable waiting period expires. 

1. The gO-Year Allowable Waiting Period 
Since a wait-and-see rule against perpetuities, unlike the common 

law rule, makes validity or invalidity turn on actual post-creation 
events, it requires that an actual period of time be measured off 
during which the contingencies attached to an interest are allowed to 
work themselves out to a final resolution. The statutory rule against 
perpetuities establishes an allowable waiting period of 90 years. 
Nonvested property interests that have neither vested nor terminated at 
the expiration of the 90-year allowable waiting period become invalid. 

As explained in the Prefatory Note to the Uniform Statutory Rule 
Against Perpetuities (1986), the allowable period of 90 years is not an 
arbitrarily selected period of time. On the contrary, the 90-year 
period represents a reasonable approximation of -- a proxy for -- the 
period of time that would, on average, be produced through the use of 
an actual set of measuring lives identified by statute and then adding 
the traditional 21-year tack-on period after the death of the survivor. 

2. Technical Violations oE the Co!l!!!lOn Law Rule 
One of the harsh aspects of the invalidating side of the common 

law rule, against which the adoption of the wait-and-see element in 
Section 21205(b) is designed to relieve, is that nonvested property 
interests at common law are invalid even though the invalidating chain 
of possible events almost certainly will not happen. In such cases, 
the violation of the common law rule could be said to be merely 
technical. Nevertheless, at common law, the nonvested property 
interest is invalid. 

Cases of technical violation fall generally into discrete 
categories, identified and named by Professor Leach in Perpetuities in 
a Nutshell, 51 Harv. L. Rev. 638 (1938), as the fertile octogenarian, 
the administrative contingency, and the unborn widow. The following 
three examples illustrate how Section 2l205(b) affects these categories. 

Example (7) - Fertile octogenarian case. G devised property 
in trust, directing the trustee to pay the net income 
therefrom "to A for life, then to A's children for the life 
of the survivor, and upon the death of A's last surviving 
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chfldto pay the corpus of the "'trust to A' s grandchildren." 
G was survived by A (a female who had passed the menopause) 
and by A's two adult children (X and Y). 

The remainder interest in favor of G' s grandchildren 
would be invalid at common law, and consequently is not 
validated by Section 2l205(a). There is no validating life 
because, under the common law's conclusive presumption of 
lifetime fertility, which is not superseded by this chapter 
(see the Background to Section 21201), A might have a third 
child (2), conceived and born after G's death, who will have 
a child conceived and born more than 21 years after the death 
of the survivor of A, X, and Y. 

Under Section 2l205(b), however, the remote possibility 
of the occurrence of this chain of events does not invalidate 
the grandchildren's interest. The interest becomes invalid 
only if it remains in existence and nonvested 90 years after 
G's death. The chance that the grandchildren's remainder 
interest will become invalid under Section 21205(b) is 
negligible. 

Example (8) - Administrative gontingency gase. G devised 
property "to such of my grandchildren, born before or after 
my death, as may be living upon final distribution of my 
estate." G was survived by children and grandchildren. 

The remainder interest in favor of A's grandchildren 
would be invalid at common law, and consequently is not 
validated by Section 2l205(a). The final distribution of G's 
estate might not occur within 21 years of G's death, and 
after G's death grandchildren might be conceived and born who 
might survive or fail to survive the final distribution of 
G's estate more than 21 years after the death of the survivor 
of G's children and grandchildren who were living at G's 
death. 

Under Section 2l205(b), however, the remote possibility 
of the occurrence of this chain of events does not invalidate 
the grandchildren's remainder interest. The interest becomes 
invalid only if it remains in existence and nonvested 90 
years after G's death. Since it is almost certain that the 
final distribution of G's estate will occur well within this 
90-year period, the chance that the grandchildren's interest 
will be invalid is negligible. 

Example (9) -- Unborn widow case, G devised property in 
trust, the income to be paid "to my son A for life, then to 
A's spouse for her life, and upon the death of the survivor 
of A and his spouse, the corpus to be delivered to A's then 
living descendants." G was survived by A, by A's wife (W), 
and by their adult children (X and Y). 

Unless the interest in favor of A's "spouse" is 
construed to refer only to W, rather than to whoever is A's 
spouse when he dies, if anyone, the remainder interest in 
favor of A's descendants would be invalid at common law, and 
consequently is not validated by Section 2l205(a). There is 
no validating life because A's spouse might not be W; A's 
spouse might be someone who was conceived and born after G's 
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death; she might outlive the death of the survivor of A, W, 
X, and Y by more than 21 years; and descendants of A might be 
born or die before the death of A's spouse but after the 
2l-year period following the death of the survivor of A, W, 
X, and Y. 

Under Section 2l205(b), however, the remote possibility 
of the occurrence of this chain of events does not invalidate 
the descendants remainder interest. The interest becomes 
invalid only if it remains in existence and nonvested 90 
years after G's death. The chance that the descendants 
remainder interest will become invalid under the statutory 
rule is small. 

3, Age Contingencies in Excess of 21 
Another category of technical violation of the common law rule 

arises in cases of age contingencies in excess of 21 where the takers 
cannot be their own validating lives (unlike Example (2), above). The 
violation of the common law rule falls into the technical category 
becauae the insertion of a saving clause would in almost all cases 
allow the disposition to be carried out as written. In effect, the 
statutory rule operates like the perpetuity-period component of a 
saving clause. 

Example (10) -- Age contingenqy in excess o£ 21 case. G 
devised property in trust, directing the trustee to pay the 
income "to A for life, then to A's children; the corpus of 
the trust is to be equally divided among A' a children who 
reach the age of 30." G was survived by A, by A's spouse 
(H), and by A's two children (X and Y), both of whom were 
under the age of 30 when G died. 

The remainder interest in favor of A's children who 
reach 30 is a class gift. At common law, the interests of 
all potential class members must be valid or the class gift 
is totally invalid. Leake v. Robinson, 2 Mer. 363, 35 Eng. 
Rep. 979 (Ch. 1817). This chapter does not supersede the 
all-or-nothing rule for class gifts (see the Background to 
Section 21201), and so the all-or-nothing rule continues to 
apply under this chapter. Although X and Y will either reach 
30 or die under 30 within their own lifetimes, there is at 
G's death the possibility that A will have an afterborn child 
(Z) who will reach 30 or die under 30 more than 21 years 
after the death of the survivor of A, H, X, and Y. The class 
gift would be invalid at common law and consequently is not 
validated by Section 2l205(a). 

Under Section 21205(b), however, the possibility of the 
occurrence of this chain of events does not invalidate the 
children's remainder interest. The interest becomes invalid 
only if an interest of a class member remains nonvested 90 
years after G's death. 

Although unlikely, suppose that at A's death Z's age is 
such that he could be alive and under the age of 30 at the 
expiration of the allowable waiting period. Suppose further 
that at A's death X or Y or both is over the age of 30. The 
court, upon the petition of an interested person, must under 
Section 21220 reform G's disposition. See Example (3) in the 
Background to Section 21220. 
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BACKGROUND TO SECTIONS 21206 AND 21207 

[Adapted from Comments D-F to Section 1 of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

D. Sections 21206(a) and 21207(a): Powers of Appointment That Are 
Initially Valid 

Sections 21206 and 21207 set forth the statutory rule against 
perpetuities with respect to powers of appointment. A power of 
appointment is the authority, other than as an incident of the 
beneficial ownership of property, to designate recipients of beneficial 
interests in or powers of appointment over property. Restatement 
(Second) of Property (Donative Transfers) § 11.1 (1986). The property 
or property interest subject to a power of appointment is called the 
"appointive property." 

The various persons connected to a power of appointment are 
identified by a special terminology. The "donor" is the person who 
created the power of appointment. The "donee" is the person who holds 
the power of appointment, Le., the powerholder. The "objects" are the 
persons to whom an appointment can be made. The "appointees" are the 
persons to whom an appointment has been made. The "takers in default" 
are the persons whose property interests are subject to being defeated 
by the exercise of the power of appointment and who take the property 
to the extent the power is not effectively exercised. Restatement 
(Second) of Property (Donative Transfers) § 11.2 (1986). 

A power of appointment is "general" if it is exercisable in favor 
of the donee of the power, the donee's creditors, the donee's estate, 
or the creditors of the donee's estate. A power of appointment that is 
not general is a "nongeneral" power of appointment. Restatement 
(Second) of Property (Donative Transfers) § 11.4 (1986). 

A power of appointment is "presently exercisable" if, at the time 
in question, the donee can by an exercise of the power· create an 
interest in or a power of appointment over the appointive property. 
Restatement (Second) of Property (Donative Transfers) § 11.5 (1986). A 
power of appointment is "testamentary" if the donee can exercise it 
only in the donee's will. Restatement of Property § 321 (1940). A 
power of appointment is "not presently exercisable because of a 
condition precedent" if the only impediment to its present 
exercisability is a condition precedent, Le., the occurrence of some 
uncertain event. Since a power of appointment terminates on the 
donee's death, a deferral of a power's present exercisability until a 
future time (even a time certain) imposes a condition precedent that 
the donee be alive at that future time. 

A power of appointment is a "fiduciary" power if it is held by a 
fiduciary and is exercisable by the fiduciary in a fiduciary capacity. 
A power of appointment that is exercisable in an individual capacity is 
a "nonfiduciary" power. As used in this chapter, the term "power of 
appointment" refers to "fiduciary" and to "nonfiduciary" powers, unless 
the context indicates otherwise. 

Although Gray's formulation of the common law rule against 
perpetuities (see the Background to Section 21205) does not speak 
directly of powers of appointment, the common law rule is applicable to 
powers of appointment (other than presently exercisable general powers 
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of appointment). . The principle ·of ·Sections '2l206(a) and 21207(a) is 
that a power of appointment that satisfies the common law rule against 
perpetuities is valid under the statutory rule against perpetuities, 
and consequently it can be validly exercised, without being subjected 
to a waiting period during which the power's validity is in abeyance. 

Two different tests for validity are employed at common law, 
depending on what type of power is at issue. In the case of a 
nongeneral power (whether or not presently exercisable) and in the case 
of a general testamentary power, the power is initially valid if, when 
the power was created, it is certain that the latest possible time that 
the power can be exercised is no later than 21 years after the death of 
an individual then in being. In the case of a general power not 
presently exercisable because of a condition precedent, the power is 
initially valid if it is then certain that the condition precedent to 
its exercise will either be satisfied or become impossible to satisfy 
no later than 21 years after the death of an individual then in being. 
Sections 2l206(a) and 2l207(a) codify these rules. Under either test, 
initial validity depends on the existence of a validating life. The 
procedure for determining whether a validating life exists is 
essentially the same procedure explained in Part B, above, pertaining 
to nonvested property interests. 

EX!l!!!ple (11) - Initially valid 9enen1 testamentary power 
QUi!.... G devised property "to A for life, remainder to such 
persons, including A's estate or the creditors of A's estate, 
as A shall by will appoint." G was survived by his daughter 
(A). 

A's power, which is a general testamentary power, is 
valid as of its creation under Section 2l207(a). The test is 
whether or not the power can be exercised beyond 21 years 
after the death of an individual in being when the power was 
created (G's death). Since A's power cannot be exercised 
after A's death, the validating life is A, who was in being 
at G's death. 

Example (12) -- Initiallu valid nongenera1 pqwer case. G 
devised property "to A for life, remainder to such of A's 
descendants as A shall appoint." G was survived by his 
daughter (A). 

A's power, which is a nongeneral power, is valid as of 
its creation under Section 2l207(a). The validating life is 
A; the analysis leading to validity is the same as applied in 
Example (11), above. 

EX!l!!!ple (13) -- Case of ini tially valid general power nqt 
presently exercisable because of a condition precedent. G 
devised property "to A for life, then to A's first born child 
for life, then to such persons, including A's first born 
child or such child's estate or creditors, as A's first born 
child shall appoint." G was survived by his daughter (A), 
who was then childless. 

The power in A's first born child, which is a general 
power not presently exercisable because of a condition 
precedent, is valid as of its creation under Section 
2l206(a). The power is subject to a condition precedent --
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E. 

that. A ··have a child - but this4sa contingency that under 
subdivision (d) is deemed certain to be resolved one way or 
the other within A's lifetime. A is therefore the validating 
life: The power cannot remain subject to the condition 
precedent after A's death. Note that the latest possible 
time that the power can be exercised is at the death of A's 
first born child, which might occur beyond 21 years after the 
death of A (and anyone else who was alive when G died). 
Consequently, if the power conferred on A's first born child 
had been a nongeneral power or a general testamentary power, 
the power could not be validated by Section 2l207(a); 
instead, the power's validity would be governed by Section 
2l207(b) • 

Sections 2l206(b) and 2l207(b): Wait-and-See Powers of 
Appointment Whose Validity Is Initially in AbeYance 

1. Pow@rs of Appointment 
Under the common law rule, a general power not presently 

exercisable because of a condition precedent is invalid as of the time 
of its creation if the condition might neither be satisfied nor become 
impossible to satisfy within a life in being plus 21 years. A 
nongeneral power (whether or not presently exercisable) or a general 
testamentary power is invalid as of the time of its creation if it 
might not terminate (by irrevocable exercise or otherwise) within a 
life in being plus 21 years. 

Sections 2l206(b) and 2l207(b), by adopting the wait-and-see 
method of perpetuity reform, shift the ground of invalidity from 
possible to actual post-creation events. Under these subdiVisions, a 
power of appointment that would have violated the common law rule, and 
therefore fails the tests in Section 2l206(a) or 21207(a) for initial 
validity, is nevertheless not invalid as of the time of its creation. 
Instead, its validi ty is in abeyance. A general power not presently 
exercisable because of a condition precedent is invalid only if in 
actuality the condition neither is satisfied nor becomes impossible to 
satisfy within the allowable 90-year waiting period. A nongeneral 
power or a general testamentary power is invalid only if in actuality 
it does not terminate (by irrevocable exercise or otherwise) within the 
allowable 90-year waiting period. 

Example (14) -- General testamentary power case. G devised 
property "to A for life, then to A's first born child for 
life, then to such persons, including the estate or the 
creditors of the estate of A's first born child, as A's first 
born child shall by will appoint; in default of appointment, 
to G's grandchildren in equal shares." G was survived by his 
daughter (A), who was then childless, and by his son (B), Who 
had two children (X and Y). 

Since the general testamentary power conferred on A's 
first born child fails the test of Section 21207(a) for 
initial validity, its validity is governed by Section 
2l207(b). If A has a child, such child's death must occur 
within 90 years of G's death for any provision in the child's 
will purporting to exercise the power to be valid. 
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Exa!!!ple (15) -- Nongeneral . power case. G devised property 
"to A for life, then to A's first born child for life, then 
to such of G's grandchildren as A's first born child shall 
appoint; in default of appointment, to the children of G's 
late nephew, Q." G was survived by his daughter (A), who was 
then childless, by his son (B), who had two children (X and 
Y), and by Q's two children (R and S). 

Since the nongeneral power conferred on A's first born 
child fails the test of Section 21207(a) for initial 
validity, its validity is governed by Section 21207(b). If A 
has a child, such child must exercise the power within 90 
years after G's death or the power becomes invalid. 

Example (16) General power not presentlu exercisable 
because oE a condition precedent. G devised property "to A 
for life, then to A's first born child for life, then to such 
persons, including A's first born child or such child's 
estate or creditors, as A's first born child shall appoint 
after reaching the age of 25; in default of appointment, to 
G's grandchildren." G was survived by his daughter (A), who 
was then childless, and by his son (B), who had two children 
(X and Y). 

The power conferred on A's first born child is a general 
power not presently exercisable because of a condition 
precedent. Since the power fails the test of Section 
2l206(a) for initial validity, its validity is governed by 
Section 21206(b). If A has a child, such child must reach 
the age of 25 (or die under 25) within 90 years after G's 
death or the power is invalid. 

2. Fiduciaru Powers 
Purely administrative fiduciary powers are excluded from the 

statutory rule under Section 21225(b)-(c), but the only distributive 
fiduciary power that is excluded is the power described in Section 
21225(d). Otherwise, distributive fiduciary powers are subject to the 
statutory rule. Such powers are usually nongeneral powers. 

Example (17) Trustee's discretionary powers over income 
and corpus, G devised property in trust, the terms of Which 
were that the trustee was authorized to accumulate the income 
or pay it or a portion of it out to A during A's lifetime; 
after A's death, the trustee was authorized to accumulate the 
income or to distribute it in equal or unequal shares among 
A's children until the death of the survivor; and on the 
death of A's last surviving child to pay the corpus and 
accumulated income (if any) to B. The trustee was also 
granted the discretionary power to invade the corpus on 
behalf of the permissible recipient or recipients of the 
income. 

The trustee's nongeneral powers to invade corpus and to 
accumulate or spray income among A's children are not 
excluded by Section 2l225(d), nor are they initially valid 
under Section 2l207(a). Their validity is, therefore, 
governed by Section 21207(b). Both powers become invalid 
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thereunder, and· hence no longer·· exercisable, 90 years after 
G's death. 

It is doubtful that the powers will become invalid, 
because the trust will probably terminate by its own terms 
earlier than the expiration of the allowable 90-year period. 
But if the powers do become invalid, and hence no longer 
exercisable, they become invalid as of the time the allowable 
90-year period expires. Any exercises of either power that 
took place before the expiration of the allowable 90-year 
period are not invalidated retroactively. In addition, if 
the powers do become invalid, a court in an appropriate 
proceeding must reform the instrument in accordance wi th the 
provisions of Section 21220. 

F. The Validity of the Donee's Exercise of a Valid Power 

1. Donee's Exercise of Power 
The fact that a power of appointment is valid, either because it 

(1) was not subject to the statutory rule to begin with, (2) is 
initially valid under Sections 2l206(a) or 2l207(a), or (3) becomes 
valid under Sections 2l206(b) or 2l207(b), means merely that the power 
can be validly exercised. It does not mean that any exercise that the 
donee decides to make is valid. The validity of the interests or 
powers created by the exercise of a valid power is a separate matter, 
governed by the provisions of this chapter. A key factor in deciding 
the validity of such appointed interests or appointed powers is 
determining when they were created for purposes of this chapter. Under 
Sections 21211 and 21212, as explained in the Background to those 
sections, the time of creation is when the power was exercised if it 
was a presently exercisable general power; and if it was a nongeneral 
power or a general testamentary power, the time of creation is when the 
power was created. This is the rule generally accepted at common law 
(see Restatement (Second) of Property (Donative Transfers) § 1.2, 
comment d (1983); Restatement of Property § 392 (1944», and it is the 
rule adopted under this chapter (except for purposes of Section 21202 
only, as explained in the Background to Section 21202). 

Example (18) Exercise oE a nongeneral power oE 
'!2Wintment. G was the life income beneficiary of a trust 
and the donee of a nongeneral power of appointment over the 
succeeding remainder interest, exercisable in favor of M's 
descendants (except G). The trust was created by the will of 
G's mother, M, who predeceased him. G exercised his power by 
his will, directing the income to be paid after his death to 
his brother B' s children for the life of the survivor, and 
upon the death of B's last surviving child, to pay the corpus 
of the trust to B' s grandchildren. B predeceased M; B was 
survived by his two children, X and Y, who also survived M 
and G. 

G's power and his appointment are valid. The power and 
the appointed interests were created at M's death when the 
power was created, not on G's death when it was exercised. 
See Sections 21210-21211. G's power passes Section 
2l207(a)'s test for initial validity: G himself is the 
validating life. G's appointment also passes Section 
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. 21205(a)'s test for initial validity: 
M's death, the validating life is 
children, X and Y. 

Since B was dead at 
the survivor of B's 

Suppose that G's power was exercisable only in favor of 
G's own descendants, and that G appointed the identical 
interests in favor of his own children and grandchildren. 
Suppose further that at M's death, G had two children, X and 
Y, and that a third child, Z, was born later. X, Y, and Z 
survived G. In this case, the remainder interest in favor of 
G's grandchildren would not pass Section 2l205(a)'s test for 
initial validity. Its validity would be governed by Section 
2l205(b), under which it would be valid if G's last surviving 
child died within 90 years after M's death. 

If G's power were a general testamentary power of 
appointment, rather than a nongeneral power, the solution 
would be the same. The period of the statutory rule with 
respect to interests created by the exercise of a general 
testamentary power starts to run when the power was created 
(at M's death, in this example), not when the power was 
exercised (at G's death). 

Example (19) -- Exercise of a presentlu exercisable general 
power of appqintment. G was the life income benefiCiary of a 
trust and the donee of a presently exercisable general power 
of appointment over the succeeding remainder interest. G 
exercised the power by deed, directing the trustee after his 
death to pay the income to G' s children in equal shares for 
the life of the survivor, and upon the death of his last 
surviving child to pay the corpus of the trust to his 
grandchildren. 

The validity of G's power is not in question: A 
presently exercisable general power of appointment is not 
subject to the statutory rule against perpetuities. G's 
appointment, however, is subject to the statutory rule. If G 
reserved a power to revoke his appointment, the remainder 
interest in favor of G's grandchildren passes Section 
2l205(a) 's test for initial validity. Under Sections 
21210-21211, the appointed remainder interest was created at 
G's death. The validating life for his grandchildren's 
remainder interest is G's last surviving child. 

If G's appointment were irrevocable, however, the 
grandchildren's remainder interest fails the test of Section 
2l205(a) for initial validity. Under Sections 21210-21211, 
the appointed remainder interest was created upon delivery of 
the deed exercising G's power (or when the exercise otherwise 
became effective). Since the validity of the grandchildren's 
remainder interest is governed by Section 2l205(b), the 
remainder interest becomes invalid, and the disposition 
becomes subject to reformation under Section 21220, if G' s 
last surviving child lives beyond 90 years after the 
effective date of G's appointment. 

Example (2Q) - Exercises of successively created nongeneral 
pqwers oE appointment. G devised property to A for life, 
remainder to such of A's descendants as A shall appoint. At 
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his-death .. -'-A 'exercised his-nongeneral power by appointing to 
his child B for life, remainder to such of B's descendants as 
B shall appoint. At his death, B exercised his nongeneral 
power by appointing to his child C for life, remainder to C's 
children. A and B were living at G's death. Thereafter, C 
was born. A later died, survived by B and C. B then died 
survived by C. 

A's nongeneral power passes Section 2l207(a)'s test for 
initial validity. A is the validating life. B's nongeneral 
power, created by A's appointment, also passes Section 
21207(a) 's test for initial validity. Since under Sections 
21210-21211 the appointed interests and powers are created at 
G's death, and since B was then alive, B is the validating 
life for his nongeneral power. (If B had been born after G's 
death, however, his power would have failed Section 
21207 (a) 's test for ini tial validi ty; its validi ty would be 
governed by Section 21207(b), and would turn on whether or 
not it was exercised by B within 90 years after G's death.) 

Although B' s power is valid, his exercise may be partly 
invalid. The remainder interest in favor of C' s children 
fails the test of Section 21205(a) for initial validity. The 
period of the statutory rule begins to run at G's death, 
under Sections 21210-21212. (Since B's power was a 
nongeneral power, B's appointment under the common law 
relation back doctrine of powers of appointment is treated as 
having been made by A. If B's appointment related back no 
further than that, of course, it would have been validated by 
Section 2l205(a) because C was alive at A's death. However, 
A's power was also a nongeneral power, so relation back goes 
another step. A's appointment -- which now includes B's 
appointment -- is treated as having been made by G.) Since C 
was not alive at G's death, he cannot be the validating 
life. And, since C might have more children more than 21 
years after the deaths of A and B and any other individual 
who was alive at G's death, the remainder interest in favor 
of his children is not initially validated by Section 
2l205(a). Instead, its validity is governed by Section 
2l205(b), and turns on whether or not C dies within 90 years 
after G's death. 

Note that if either A's power or B's power (or both) had 
been a general testamentary power rather than a nongeneral 
power, the above solution would not change. However, if 
either A's power or B's power (or both) hsd been a presently 
exercisable general power, B's appointment would have passed 
Section 2l205(a)' s test for initial validity. (If A had the 
presently exercisable general power, the appointed interests 
and power would be created at A's death, not G's; and if the 
presently exercisable general power were held by B, the 
appointed interests and power would be created at B's death.) 

2. COmmon Law "Second-LooK" Doctrine 
As indicated above, both at common law and under this chapter 

(except for purposes of Section 21202 only, as explained in the 
Background to that section), appointed interests and powers established 
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" by the exercise of a 'general testamentary power or a nongeneral power 
are created When the power was created, not when the power was 
exercised. In applying this principle, the common law recognizes a 
so-called doctrine of second-look, under which the facts existing on 
the date of the exercise are taken into account in determining the 
validity of appointed· interests and appointed powers. E.g., Warren's 
Estate, 320 Pa. 112, 182 A. 396 (1930); In re Estate of Bird, 225 Cal. 
App. 2d 196, 37 Cal. Rptr. 288 (1964). The common law's second-look 
doctrine in effect constitutes a limited wait-and-see doctrine, and is 
therefore subsumed under but not totally superseded by this chapter. 
The following example, which is a variation of Example (18) above, 
illustrates how the second-look doctrine operates at common law and how 
the situation would be analyzed under this chapter. 

Example (21) Second-look case. G was the Ufe income 
beneficiary of a trust and the donee of a nongeneral power of 
appointment over the succeeding remainder interest, 
exercisable in favor of G's descendants. The trust was 
created by the will of his mother, M, who predeceased him. G 
exercised his power by his will, directing the income to be 
paid after his death to his children for the life of the 
survivor, and upon the death of his last surviving child, to 
pay the corpus of the trust to his grandchildren. At M's 
death, G had two children, X and Y. No further children were 
born to G, and at his death X and Y were still living. 

The common law solution of this example is as follows: 
G's appointment is valid under the common law rule. Although 
the period of the rule begins to run at M's death, the facts 
existing at G's death can be taken into account. This second 
look at the facts discloses that G had no additional 
children. Thus the possibility of additional children, which 
existed at M's death when the period of the rule began to 
run, is disregarded. The survivor of X and Y, therefore, 
becomes the validating life for the remainder interest in 
favor of G's grandchildren, and G's appointment is valid. 
The common law's second-look doctrine would not, however, 
save G's appointment if he actually had one or more children 
after M's death and if at least one of these after-born 
children survived G. 

Under this chapter, if no additional children are born 
to G after M's death, the common law second-look doctrine can 
be invoked as of G's death to declare G's appointment then to 
be valid under Section 2l205(a); no further waiting is 
necessary. However, if additional children are born to G and 
one or more of them survives G, Section 2l205(b) applies and 
the validity of G's appointment depends on G's last surviving 
child dying within 90 years after M's death. 

3. Additional References 
Restatement (Second) of Property (Donative 

comments d, f, g, & h; § 1.3 comment g; § 1.4 comment 
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lIACKGROUND- TO-SECTION 21208 

[Adapted from Comment B to Section 1 of the 
Uniform Statutory Rule Against Perpetuities (1986)1 

The rule established in Section 21208 plays a significant role in 
the search for a validating life. Section 21208 declares that the 
possibility that a child will be born to an individual after the 
individual's death is to be disregarded. It is important to note that 
this rule applies only for the purposes of determining the validity of 
an interest (or power of appointment) under Section 2l205(a), 2l206(a) 
or 2l207(a). The rule of Section 21208 does not apply, for example, to 
questions such as whether or not a child who is born to an individual 
after the individual's death qualifies as a taker of a beneficial 
interest -- as a member of a class or otherwise. Neither Section 
21208, nor any other provision of this chapter, supersedes the widely 
accepted cODlllon law principle, sometimes codified, that a child in 
gestation (a child sometimes described as a child en ventre sa mere) 
who is later born alive is regarded as alive at the commencement of 
gestation. 

The limited purpose of Section 21208 is to solve a perpetuity 
problem caused by advances in medical science. The problem is 
illustrated by a case such as Example (1) in the Background to Section 
21205 -- "to A for life, remainder to A's children who reach 21." When 
the cODlllon law rule was developing, the possibility was recognized, 
strictly speaking, that one or more of A's children might reach 21 more 
than 21 years after A's death. The possibili ty existed because A's 
wife (who might not be a life in being) might be pregnant when A died. 
If she was, and if the child was born viable a few months after A's 
death, the child could not reach his or her 21st birthday within 21 
years after A's death. The device then invented to validate the 
interest of A's children was to "extend" the allowable perpetuity 
period by tacking on a period of gestation, if needed. As a result, 
the common law perpetuity period was comprised of three components: (1) 
a life in being (2) plus 21 years (3) plus a period of gestation, when 
needed. Today, thanks to sperm banks, frozen embryos, and even the 
possibility of artificially maintaining the body functions of deceased 
pregnant women long enough to develop the fetus to viability -
advances in medical science unanticipated when the cODlllon law rule was 
in its developmental stages -- having a pregnant wife at death is no 
longer the only way of having children after death. These medical 
developments, and undoubtedly others to come, make the mere addition of 
a period of gestation inadequate as a device to confer initial validity 
under Section 2l205(a) on the interest of A's children in the above 
example. The rule of Section 21208, however, does ensure the initial 
validity of the children'S interest. Disregarding the possibility that 
children of A will be born after his death allows A to be the 
validating life. None of his children, under this assumption, can 
reach 21 more than 21 years after his death. 

Note that Section 21208 subsumes not only the case of children 
conceived after death, but also the more conventional case of children 
in gestation at death. With Section 21208 in place, the third 
component of the common law perpetuity period is unnecessary and has 
been jettisoned. The perpetuity period recognized· in Section 2l205(a), 
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21206(a), or 21207(a) has only two 'components: (1) a life in being (2) 
plus 21 years. 

As to the legal status of conceived-after-death children, that 
question has not yet been resolved. For example, if in Example (1) in 
the Background to Section 21205 it in fact turns out that A does leave 
sperm on deposit at a sperm bank and if in fact A's wife does become 
pregnant as a result of artificial insemination, the child or children 
produced thereby might not be included at all in the class gift. Cf. 
Restatement (Second) of Property (Donative Transfers) Introductory Note 
to Ch. 26, at 2-3 (Tent. Draft No.9, 1986). Without trying to predict 
how that matter will be settled in the future, the best way to handle 
the problem from the perpetuity perspective is Section 21208' s rule 
requiring the possibility of post-death children to be disregarded. 

BACKGROUND TO SECTION 21210 

[Adapted from the Comment to Section 2(a) of the 
Uniform Statutory Rule Against Perpetuities (l986)1 

General Principles of PrOBert!! Law; When Nonvested Propert!! Interests 
and Powers of Appointment Are Created 
Under Sections 21205-21207, the period of time allowed by the 

statutory rule against perpetuities is marked off from the time of 
creation of the nonvested property interest or power of appointment in 
question. Section 21202, with certain exceptions, provides that this 
chapter applies only to nonvested property interests and· powers of 
appointment created on or after the operative date of this chapter. 

Except as provided in Sections 21211 and 21212, and in the second 
sentence of Section 21202(a) for purposes of that section only, the 
time of creation of nonvested property interests and powers of 
appointment is determined under general principles of property law. 

Since a will becomes effective as a dispositive instrument upon 
the decedent's death, not upon the execution of the will, general 
prinCiples of property law determine that the time when a nonvested 
property interest or a power of appointment created by will is created 
is at the decedent's death. 

With respect to a nonvested property interest or a power of 
appointment created by inter vivos transfer, the time when the interest 
or power is created is the date the transfer becomes effective for 
purposes of property law generally, normally the date of delivery of 
the deed. 

With respect to a nonvested property interest or a power of 
appointment created by the testamentary or inter vivos exercise of a 
power of appointment, general principles of property law adopt the 
"relation back" doctrine. Under that doctrine, the appointed interests 
or powers are created when the power waa created not when it was 
exercised, if the exercised power was a nongeneral power or a general 
testamentary power. If the exercised power was a general power 
presently exercisable, the relation back doctrine is not followed; the 
time of creation of the appointed property interests or appointed 
powers is regarded as the time when the power was irrevocably 
exercised, not when the power was created. 
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. BACKGROUND'TO SECTION 21211 

[Adapted from the Comment to Section 2(b) of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

Appendix 

1. Postponement. for Purposes of This Chapter. of the Time When a 
Nonvested Propertu Interest or a Power of Appointment Is Created 
in Certain Cases 
The reason that the significant date for purposes of this chapter 

is the date of creation is that the unilateral control of the interest 
(or the interest subject to the power) by one person is then 
relinquished. In certain cases, all beneficial rights in a property 
interest (including an interest subject to a power of appointment) 
remain under the unilateral control of one person even after the 
delivery of the deed or even after the decedent's death. In such 
cases, under Section 21211, the interest or power is created, for 
purposes of this chapter, when no person, acting alone, has a power 
presently exercisable to become the unqualified beneficial owner of the 
property interest (or the property interest subject to the power of 
appointment) . 

Example (1) Revocable inter vivos trust case. G conveyed 
property to a trustee, directing the trustee to pay the net 
income therefrom to himself (G) for life, then to G's son A 
for his life, then to A's children for the life of the 
survi vor 0 fA's children who are living at G 's death, and 
upon the death of such last surviving child, the corpus of 
the trust is to be distributed among A's then-living 
descendants, per stirpes. G retained the power to revoke the 
trust. 

Because of G's reservation of the power to revoke the 
trust, the creation for purposes of this chapter of the 
nonvested property interests in this case occurs at G's 
death, not when the trust was established. This is in 
accordance with common law, for purposes of the CODmon law 
rule against perpetuities. Cook v. Horn, 214 Ga. 289, 104 
S.E.2d 461 (1958). 

The rationale that justifies the postponement of the time of 
creation in such cases is as follows. A person, such as G in the above 
example, who alone can exercise a power to become the unqualified 
beneficial owner of a nonvested property interest is in effect the 
owner of that property interest. Thus, any nonvested property interest 
subject to such a power is not created for purposes of this chapter 
until the power terminates (by release, expiration at the death of the 
donee, or otherwise). Similarly, as noted above, any property interest 
or power of appointment created in an appointee by the irrevocable 
exercise of such a power is created at the time of the donee's 
irrevocable exercise. 

For the date of creation to be postponed under Section 21211, the 
power need not be a power to revoke, and it need not be held by the 
settlor or transferor. A presently exercisable power held by any 
person acting alone to make himself the unqualified beneficial owner of 
the nonvested property interest or the property interest subject to a 

-62-



S 21211 Background ----------=-----____________ =-___________ Appendix 

power of appointment is sUfficient. If such spower exists, the time 
when the interest or power is created, for purposes of this chapter, is 
postponed until the termination of the power (by irrevocable exercise, 
release, contract to exercise or not to exercise, expiration at the 
death of the donee, or otherwise). An example of such a power that 
might not be held by the settlor or transferor is a power, held by any 
person who can act alone, fully to invade the corpus of a trust. 

An important consequence of the idea that a power need not be held 
by the settlor for the time of creation to be postponed under this 
section is that it makes postponement possible even in cases of 
testamentary transfers. 

Example (2) -- Testamentary trust case. G devised property 
in trust, directing the trustee to pay the income "to A for 
life, remainder to such persons (including A, his creditors, 
his estate, and the creditors of his estate) as A shall 
appoint; in default of appointment, the property to remain in 
trust to pay the income to A's children for the life of the 
survivor, and upon the death of A's last surviving child, to 
pay the corpus to A's grandchildren." A survived G. 

If A exercises his presentlY exercisable general power, 
any nonvested property interest or power of appointment 
created by A's appointment is created for purposes of this 
chapter when the power is exercised. If A does not exercise 
the power, the nonvested property interests in G's 
gift-in-default clause are created when A's power terminates 
(at A's death) • In ei ther case, the postponement is 
justified because the transaction is the equivalent of G's 
having devised the full remainder interest (following A's 
income interest) to A and of A's having in turn transferred 
that interest in accordance with his exercise of the power 
or, in the event the power is not exercised, devised that 
interest at his death in accordance with G's gift-in-default 
clause. Note, however, that if G had conferred on A a 
nongeneral power or a general testamentary power, A's power 
of appointment, any nonvested property interest or power of 
appointment created by A's appointment, if any, and the 
nonvested property interests in G' s gift-in-default clause 
would be created at G's death. 

2. Unqualified Beneficial Owner of the Nonvested Propertu Interest or 
the Property Interest Subject to a Power of Appointment 
For the date of creation to be postponed under Section 21211, the 

presently exercisable power must be one that entitles the donee of the 
power to become the unqualified beneficial owner of the nonvested 
property interest (or the property interest subject to a nongeneral 
power of appointment, a general testamentary power of appointment, or a 
general power of appointment not presently exercisable because of a 
condition precedent). This requirement was met in Example (2), above, 
because A could by appointing the remainder interest to himself become 
the unqualified beneficial owner of all the nonvested property 
interests in G's gift-in-default clause. In Example (2) it is not 
revealed whether A, if he exercised the power in his own favor, also 
had the right as sole beneficiary of the trust to compel the 
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termination of the trust and possess himself ·as unqualified beneficial 
owner of the property that was the subject of the trust. Having the 
power to compel termination of the trust is not necessary. If, for 
example, the trust in Example (2) was a spendthrift trust or contained 
any other feature that under Section 15403 would prevent A as sole 
beneficiary from compelling termination of the trust, A's presently 
exercisable general power over the remainder interest would still 
postpone the time of creation of the nonvested property interests in 
G's gift-in-default clause because the power enables A to become the 
unqualified beneficial owner of such interests. 

Furthermore, it is not necessary that the donee of the power have 
the power to become the unqualified beneficial owner of all beneficial 
rights in the trust. In Example (2), the property interests in G' s 
gift-in-default clause are not created for purposes of this chapter 
until A's power expires (or on A's appointment, until the power's 
exercise) even if someone other than A was the income beneficiary of 
the trust. 

3. Presently Exercisable Power 
For the date of creation to be postponed under Section 21211, the 

power must be presently exercisable. A testamentary power does not 
qualify. A power not presently exercisable because of a condition 
precedent does not qualify. If the condition precedent later becomes 
satisfied, however, so that the power becomes presently exercisable, 
the interests or powers subject thereto are not created, for purposes 
of this chapter, until the termination of the power. The common law 
decision of Fitzpatrick v. Mercantile Safe Deposit Co., 220 Md. 534, 
155 A.2d 702 (1959), appears to be in accord with this proposition. 

Example (3) -- General power in unborn child case. G devised 
property "to A for life, then to A's first-born child for 
life, then to such persons, including A's first-born child or 
such child's estate or creditors, as A's first-born child 
shall appoint." There was a further provision that in 
default of appointment, the trust would continue for the 
benefi t of G' s descendants. G was survived by his daughter 
(A), who was then childless. After G's death, A had a child, 
X. A then died, survived by X. 

As of G's death, the power of appointment in favor of 
A's first-born child and the property interests in G's 
gift-in-default clause would be regarded as having been 
created at G's death because the power in A's first-born 
child was then a general power not presently exercisable 
because of a condition precedent. 

At X's birth, X's general power became presently 
exercisable and excluded from the statutory rule. X's power 
also qualifies as a power exercisable by one person alone to 
become the unqualified beneficial owner of the property 
interests in G's gift-in-default clause. Consequently, the 
nonvested property interests in G's gift-in-default clause 
are not created, for purposes of this chapter, until the 
termination of X's power. If X exercises his presently 
exercisable general power, before or after A's death, the 
appointed interests or powers are created, for purposes of 
this chapter, as of X's exercise of the power. 

-64-

---.- _._._. 



§ 21211 Background --------________ -= _____________________ Appendix 

4. Partial Powers 
For the date of creation to be postponed under Section 21211, the 

person must have a presently exercisable power to become the 
unqualified beneficial owner of the full nonvested property interest or 
the property interest subject to a power of appointment described in 
Section 21206 or 21207. If, for example, the subject of the transfer 
was an undivided interest such as a one-third tenancy in common, the 
power qualifies even though it relates only to the undivided one-third 
interest in the tenancy in common; it need not relate to the whole 
property. A power to become the unquaU fied beneficial owner of only 
part of the nonvested property interest or the property interest 
subject to a power of appointment, however, does not postpone the time 
of creation of the interests or powers subject thereto, unless the 
power is actually exercised. 

Example (4) -- "5 and 5" power case. G devised property in 
trust, directing the trustee to pay the income "to A for 
Ufe, remainder to such persons (including A, his creditors, 
his estate, and the creditors of his estate) as A shall by 
will appoint;" in default of appointment, the governing 
instrument provided for the property to continue in trust. A 
was given a noncumulative power to withdraw the greater of 
$5,000 or 5% of the corpus of the trust annually. A survived 
G. A never exercised his noncumulative power of withdrawal. 

G's death marks the time of creation of: A's 
testamentary power of appointment; any nonvested property 
interest or power of appointment created in G's 
gift-in-default clause; and any appointed interest or power 
created by a testamentary exercise of A's power of 
appointment over the remainder interest. A's general power 
of appointment over the remainder interest does not postpone 
the time of creation because it is not a presently 
exercisable power. A's noncumulative power to withdraw a 
portion of the trust each year does not postpone the time of 
creation as to all or the portion of the trust with respect 
to which A allowed his power to lapse each year because A's 
power is a power over only part of any nonvested property 
interest or property interest subject to a power of 
appointment in G' s gift-in-defaul t clause and over only part 
of any appointed interest or power created by a testamentary 
exercise of A's general power of appointment over the 
remainder interest. The same conclusion has been reached at 
common law. See Ryan v. Ward, 192 Md. 342, 64 A.2d 258 
(1949) • 

If, however, in any year A exercised his noncumulative 
power of withdrawal in a way that created a nonvested 
property interest (or power of appointment) in the withdrawn 
amount (for example, if A directed the trustee to transfer 
the amount withdrawn directly into a trust created by A), the 
appointed interests (or powers) would be created when the 
power was exercised, not when G died. 

5. Incapacitu of the ponee of the Power 
The fact that the donee of a power lacks the capacity to exercise 

it, by reason of minority, mental incompetency, or any other reason, 
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does not prevent the 'power held by such person ·f.rom postponing the time 
of creation under Section 21211, unless the governing instrument 
extinguishes the power (or prevents it from coming into existenc'e) for 
that reason. 

6. Joint Powers -- COmmunity Property: Marital Property 
For the date of creation to be postponed under Section 21211, the 

power must be exercisable by one person alone. A joint power does not 
qualify, except that, under Section 212ll(b), a joint power over 
community property (or over marital property under a Uniform Marital 
Property Act held by individuals married to each other, pursuant to the 
definition of community property in Section 46) is, for purposes of 
this chapter, treated as a power exercisable by one person acting 
alone. See Restatement (Second) of Property (Donative Transfers) § 1.2 
comment b & illustrations 5, 6, & 7 (1983) for the rationale supporting 
the enactment of the bracketed sentence and examples illustrating its 
principle. 

BACKGROUND TO SECTION 21212 

[Adapted from the Comment to Section 2(c) of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

No Staggered Periods 
For purposes of this chapter, Section 21212 in effect treats a 

transfer of property to a previously funded trust or other existing 
property arrangement as having been made when the nonvested property 
interest or power of appointment in the original contribution was 
created. The purpose of Section 21212 is to avoid the administrative 
difficulties that would otherwise result where subsequent transfers are 
made to an existing irrevocable trust. Without Section 21212, the 
allowable period under the statutory rule would be marked off in such 
cases from different times with respect to different portions of the 
same trust. 

Example (5) -- Series of transfers case. In Year One, G 
created an irrevocable inter vivos trust, funding it with 
$20,000 cash. In Year Five, when the value of the 
investments in which the original $20,000 contribution was 
placed had risen to a value of $30,000, Gadded $10,000 cash 
to the trust. G died in Year Ten. G's will poured the 
residuary of his estate into the trust. G's residuary estate 
consisted of Blackacre (worth $20,000) and securities (worth 
$80,000). At G's death, the value of the investments in 
which the original $20,000 contribution and the subsequent 
$10,000 contribution were placed had risen to a value of 
$50,000. 

Were it not for Section 21212, the allowable period 
under the statutory rule would be marked off from three 
different times: Year One, Year Five, and Year Ten. The 
effect of Section 21212 is that the allowable period under 
the statutory rule starts running only once -- in Year One -
with respect to the entire trust. This result is defensible 
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not only to .. prevent, the administrative d iffi cuI ties inherent 
in recognizing staggered periods. It also is defensible 
because if G's inter vivos trust had contained a perpetuity 
saving clause, the perpetuity-period component of the clause 
would be geared to the time when the original contribution to 
the trust was made; this clause would cover the subsequent 
contributions as well. Since the major justification for the 
adoption by this chapter of the wait-and-see method of 
perpetuity reform is that it amounts to a statutory insertion 
of a saving clause, Section 21212 is consistent with the 
theory of this chapter. 

BACKGROUND TO SECTIOn 21220 

[Adapted from the Comment to Section 3 of the 
Uniform Statutory Rule Against Perpetuities (1986)} 

1. Reformation 
This section requires a court, on petition of an ·interested 

person, to reform a disposition whose validity is governed by the 
wait-and-see element of Section 21205(b), 2l206(b), or 2l207(b) so that 
the reformed disposition is within the limits of the 90-year period 
allowed by those sections, in the manner deemed by the court most 
closely to approximate the transferor's manifested plan of 
distribution, in three circumstances: First, when (after the 
application of the statutory rule) a nonvested property interest or a 
power of appointment becomes invalid under the statutory rule; second, 
when a class gift has not but still might become invalid under the 
statutory rule and the time has arrived when the share of one or more 
class members is to take effect in possession or enjoyment; and third, 
when a nonvested property interest can vest, but cannot do so within 
the allowable 90-year period under the statutory rule. 

It is anticipated that the circumstances requisite to reformation 
will seldom arise, and consequently that this section will be applied 
infrequently. If, however, one of the three circumstances arises, the 
court in reforming is authorized to alter existing interests or powers 
and to create new interests or powers by implication or construction 
based on the transferor's manifested plan of distribution as a whole. 
In reforming, the court is urged not to invalidate any vested interest 
retroactively (the doctrine of infectious invalidity having been 
superseded by this chapter, as indicated in the Background to Section 
21201). The court is also urged not to reduce an age contingency in 
excess of 21 unless it is absolutely necessary, and if it is deemed 
necessary to reduce such an age contingency, not to reduce it 
automatically to 21 but rather to reduce it no lower than absolutely 
necessary. See Example (3) below; Waggoner, Perpetuity Reform. 81 
Mich. L. Rev. 1718, 1755-59 (1983); Langbein & Waggoner, Reformation of 
Wills on the Ground of Mistake: Change of Direction in American Law? 
130 U. Pa. L. Rev. 521, 546-49 (1982). 

2. Judicial Sale of Land Affected by FUture Interests 
Although this section except for cases that 

subdivisions (b) or (c) -- defers the time when a court is 
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reform a disposition' until the expiration of the allowable 90-year 
wai ting period, this section is not to be understood as preventing an 
earlier application of other remedies. In particular, in the case of 
interests in land not in trust, the principle, codified in many states, 
is widely recognized that there is judicial authority, under specified 
circumstances, to order a sale of land in which there are future 
interests. See 1 American Law of Property §§ 4.98-.99 (A. Casner ed. 
1952); L. Simes & A. Smith, The Law of Future Interests §§ 1941-46 (2d 
ed. 1956); see also Restatement of Property § 179, at 485-95 (1936); L. 
Simes & C. Taylor, Improvement of Conveyancing by Legislation 235-38 
(1960). Nothing in Section 21220 should be taken as precluding this 
type of remedy, if appropriate, before the expiration of the allowable 
90-year waiting period. 

3. Duration of the Indestructibility of Trusts -- Termination of 
Trusts by Beneficiaries 
As noted in the Background to Section 21201, it is generally 

accepted that a trust cannot remain indestructible beyond the period of 
the rule against perpetuities. Under this chapter, the period of the 
rule against perpetuities applicable to a trust whose validity is 
governed by the wait-and-see element of Section 2l205(b), 2l206(b), or 
2l207(b) is 90 years. The result of any reformation under Section 
21220 is that all nonvested property interests in the trust will vest 
in interest (or terminate) no later than the 90th anniversary of their 
creation. In the case of trusts containing a nonvested property 
interest or a power of appointment whose validity is governed by 
Section 2l205(b), 2l206(b), or 2l207(b), courts can therefore be 
expected to adopt the rule that no purpose of the settlor, expressed in 
or implied from the governing instrument, can prevent the beneficiaries 
of a trust other than a charitable trust from compelling its 
termination after 90 years after every nonvested property interest and 
power of appointment in the trust was created. 

4. Subdivision (a); Invalid Property Interest or Power of Appointment 
Subdivision (a) is illustrated by the following examples. 

Example (1) -- Multiple generation trust. G devised property 
in trust, directing the trustee to pay the income "to A for 
life, then to A's children for the life of the survivor, then 
to A's grandchildren for the life of the survivor, and on the 
death of A's last surviving grandchild, the corpus of the 
trust is to be divided among A's then living descendants per 
stirpes; if none, to" a specified charity. G was survived by 
his child (A) and by A's two minor children (X and Y). After 
G's death, another child (Z) was born to A. Subsequently, A 
died, survived by his children (X, Y, and Z) and by three 
grandchildren (M, N, and 0). 

There are four interests subject to the statutory rule 
in this example: (1) the income interest in favor of A's 
children, (2) the income interest in favor of A's 
grandchildren, (3) the remainder interest in the corpus in 
favor of A's descendants who survive the death of A's last 
surviving grandchild, and (4) the alternative remainder 
interest in the corpus in favor of the specified charity. 
The first interest is initially valid under Section 2l205(a); 
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A is the· validating life for that interest. There is no 
validating life for the other three interests, and so their 
validity is governed by Section 2l205(b). 

If, as is likely, A and A's children all die before the 
90th anniversary of G' s death, the income interest in favor 
of A's grandchildren is valid under Section 2l205(b). 

If, as is also likely, some of A's grandchildren are 
alive on the 90th anniversary of G's death, the alternative 
remainder interests in the corpus of the trust then become 
invalid under Section 2l205(b), giving rise to Section 
2l220(a)' s prerequisite to reformation. A court would be 
justified in reforming G's disposition by closing the class 
in favor of A's descendants as of the 90th anniversary of G's 
death (precluding new entrants thereafter), by moving back 
the condition of survivorship on the class so that the 
remainder interest is in favor of G's descendants who survive 
the 90th anniversary of G's death (rather than in favor of 
those who survive the death of A's last surviving 
grandchild), and by redefining the class so that its makeup 
is formed as if A's last surviving grandchild died on the 
90th anniversary of G's death. 

Example (Z) -- Sub-class case. G devised property in trust, 
directing the trustee to pay the income "to A for li fe, then 
in equal shares to A's children for their respective lives; 
on the death of each child the proportionate share of corpus 
of the one so dying shall go to the descendants of such child 
surviving at such child's death, per stirpes." G was 
survived by A and by A's two children (X and Y). After G' s 
death, another child (Z) was born to A. Subsequently, A 
died, survived by X, Y, and Z. 

Under the sub-class doctrine, each remainder interest in 
favor of the descendants of a child of A is treated 
separately from the others. Consequently, the remainder 
interest in favor of X's descendants and the remainder 
interest in favor of Y's descendants are valid under Section 
2l205(a): X is the validating life for the one, and Y is the 
validating life for the other. 

The remainder interest in favor of the descendants of Z 
is not validated by Section 21205(a) because Z, who was not 
alive when the interest was created, could have descendants 
more than 21 years after the death of the survivor of A, X, 
and Y. Instead, the validity of the remainder interest in 
favor of Z' s descendants is governed by Section 21205(b), 
under which its validity depends on Z's dying within 90 years 
after G's death. 

Although unlikely, suppose that Z is still living 90 
years after G' s death. The remainder interest in favor of 
Z's descendants will then become invalid under the statutory 
rule, giving rise to subdivision (a)'s prerequisite to 
reformation. In such circumstances, a court would be 
justified in reforming the remainder interest in favor of Z's 
descendants by making it indefeasibly vested as of the 90th 
anniversary of G's death. To do this, the court would reform 
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the· disposition -by eliminating the condition of survivorship 
of Z and closing the class to new entrants after the 90th 
anniversary of G's death. 

5. Subdivision (b): Class Gifts Not Yet Invalid 
Subdivision (b), which, upon the petition of an interested person, 

requires reformation in certain cases where a class gift has not but 
still might become invalid under the statutory rule, is illustrated by 
the following examples. 

Example (3) -- Age contingency in excess of 21. G devised 
property in trust, directing the trustee to pay the income 
"to A for life, then to A's children; the corpus of the trust 
is to be equally divided among A's children who reach the age 
of 30." G was survived by A, by A's spouse (H), and by A's 
two children (X and Y), both of whom were under the age of 30 
when G died. 

Since the remainder interest in favor of A's children 
who reach 30 is a class gift, at common law (Leake v. 
Robinson, 2 Mer. 363, 35 Eng. Rep. 979 (Ch. 1817» and under 
this chapter (see the Background to Section 21201) the 
interests of all potential class members must be valid or the 
class gift is totally invalid.. Although X and Y will either 
reach 30 or die under 30 within their own lifetimes, there is 
at G's death the possibility that A will have an afterborn 
child (Z) who will reach 30 or die under 30 more than 21 
years after the death of the survivor of A, H, X, and Y. 
There is no validating life, and the class gift is therefore 
not validated by Section 2l205(a). 

Under Section 2l205(b), the children's remainder 
interest becomes invalid only if an interest of a class 
member neither vests nor terminates within 90 years after G's 
death. If in fact there is an afterborn child (Z), and if 
upon A's death, Z has at least reached an age such that he 
cannot be alive and under the age of 30 on the 90th 
anniversary of G's death, the class gift is valid. (Note 
that at Z' s birth it would have been known whether or not Z 
could be alive and under the age of 30 on the 90th 
anniversary of G's death; nevertheless, even if it was then 
certain that Z could not be alive and under the age of 30 on 
the 90th anniversary of G's death, the class gift could not 
then have been declared valid because, A being alive, it was 
then possible for one or more additional children to have 
later been born to or adopted by A.) 

Although unlikely, suppose that at A's death (prior to 
the expiration of the 90-year period), Z' s age was such that 
he could be alive and under the age of 30 on the 90th 
anniversary of G's death. Suppose further that at A's death 
X and Y were over the age of 30. Z's interest and hence the 
class gift as a whole is not yet invalid under the statutory 
rule because Z might die under the age of 30 within the 
remaining part of the 90-year period following G's death; but 
the class gift might become invalid because Z might be alive 
and under the age of 30, 90 years after G's death. 
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Consequently, the prerequisites to ·reformation set forth in 
subdivision (b) are satisfied, and a court would be justified 
in reforming G's disposition to provide that Z's interest is 
contingent on reaching the age he can reach if he lives to 
the 90th anniversary of G's death. This would render Z's 
interest valid so far as the statutory rule against 
perpetuities is concerned, and allow the class gift as a 
whole to be declared valid. X and Y would thus be entitled 
immediately to their one-third shares each. If Z's interest 
later vested, Z would receive the remsining one-third share. 
If Z failed to reach the required age under the reformed 
disposition, the remaining one-third share would be divided 
equally between X and Y or their successors in interest. 

Example (4) Case where subdivision (b) applies. not 
involvina an age qqntingenqu in excess of 21. G devised 
property in trust, directing the trustee to pay the income 
"to A for life, then to A's children; the corpus of the trust 
is to be equally divided among A's children who graduate from 
an accredited medical school or law school." G was survived 
by A, by A's spouse (H), and by A's two minor children (X and 
Y). 

As in Example (3), the remainder interest in favor of 
A's children is a class gift, and the common law principle is 
not superseded by this chapter by which the interests of all 
potential class members must be valid or the class gift is 
totally invalid. Although X and Y will either graduate from 
an accredited medical or law school, or fail to do so, within 
their own lifetimes, there is at G's death the possibility 
that A will have an after-born child (Z), who will graduate 
from an accredited medical or law school (or die without 
having done either) more than 21 years after the death of the 
survivor of A, H, X, and Y. The class gift would not be 
valid under the common law rule and is, therefore, not 
validated by Section 2l205(a). 

Under Section 2l205(b), the children's remainder 
interest becomes invalid only if an interest of a class 
member neither vests nor terminates within 90 years after G's 
death. 

Suppose in fact that there is an afterborn child (Z), 
and that at A's death Z was a freshman in college. Suppose 
further that at A's death X had graduated from an accredited 
law school and that Y had graduated from an accredited 
medical school. Z' s interest and hence the class gift as a 
whole is not yet invalid under Section 2l205(b) because the 
90-year period following G's death has not yet expired; but 
the class gift might become invalid because Z might be alive 
but not a graduate of an accredited medical or law school 90 
years after G' s death. Consequently, the prerequisites to 
reformation set forth in Section 2l220(b) are satisfied, and 
a court would be justified in reforming G' s disposition to 
provide that Z's interest is contingent on graduating from an 
accredited medical or law school within 90 years after G' s 
death. This would render Z' s interest valid so far as the 
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Section· ·2l205(b) is concerned and . allow the class gift as a 
whole to be declared valid. X and Y would thus be entitled 
immediately to their one-third shares each. If Z's interest 
later vested, Z would receive the remaining one-third share. 
If Z failed to graduate from an accredited medical or law 
school within the allowed time under the disposition as so 
reformed, the remaining one-third share would be divided 
equally between X and Y or their successors in interest. 

6. Subdivision (c): Interests that Can Vest But Not Within the 
Allowable PO-Year Period 

In exceedingly rare cases, an interest might be created that can 
vest, but not within the allowable 90-year period of the statutory 
rule. This may be the situation when the interest was created (See 
Example (5», or it may become the situation at some time thereafter 
(see Example (6». Whenever the situation occura, the court, upon the 
petition of an interested person, is required by subdivision (c) to 
reform the disposition within the limits of the allowable 90-year 
period. 

Example (S) -- case of an interest. as of its creation. beina 
impossible to vest within the allowable gO-year period. G 
devised property in trust, directing the trustee to divide 
the income, per stirpes, among G's descendants from time to 
time living, for 100 years. At the end of the 100-year 
period following G's death, the trustee is to distribute the 
corpus and accumulated income to G's then-living descendants, 
per stirpes; if none, to the XYZ Charity. 

The nonvested property interest in favor of G's 
descendants who are living 100 years after G's death can 
vest, but not within the allowable 90-year period of Section 
2l205(b). The interest would violate the common law rule, 
and hence is not validated by Section 21205(a), because there 
is no validating life. In these circumstances, a court is 
required by Section 21220(c) to reform G's disposition within 
the limits of the allowable 90-year period. An appropriate 
result would be for the court to lower the period following 
G's death from a 100-year period to a 90-year period. 

Note that the circumstance that triggers the direction 
to reform the disposition under this subdivision is that the 
nonvested property interest still can vest, but cannot vest 
within the allowable 90-year period of Section 2l205(b). It 
is not necessary that the interest be certain to become 
invalid under that subdivision. For the interest to be 
certain to become invalid under Section 21205(b), it would 
have to be certain that it can neither vest nor terminate 
within the allowable 90-year period. In this example, the 
interest of G's descendants might terminate within the 
allowable period (by all of G' s descendants dying wi thin 90 
years of G's death). If this were to happen, the interest of 
XYZ Charity would be valid because it would have vested 
within the allowable period. However, it was thought 
desirable to require reformation without waiting to see if 
this would happen: The only way that G's descendants, who 
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are G's<primary set of beneficiaries, would _have a chance to 
take the property is to reform the disposition within the 
limits of the allowable 90-year period on the ground that 
their interest cannot vest within the allowable period and 
subdivision (c) so provides. 

Example (6) case of an interest after its creation 
becomina impOssible to vest within the allowable 90-uear 
period. G devised property in trust, with the income to be 
paid to A. The corpus of the trust was to be divided among 
A's children who reach 30, each child's share to be paid on 
the child's 30th birthday; if none reaches 30, to the XYZ 
Charity. G was survived by A and by A's two children (X and 
Y). Neither X nor Y had reached 30 at G's death. 

The class gift in favor of A's children who reach 30 
would violate the common law rule against perpetuities and, 
thus, is not validated by Section 2l205(a). Its validity is 
therefore governed by Section 2l205(b). 

Suppose that after G's death, and during A's lifetime, X 
and Y die and a third child (Z) is born to or adopted by A. 
At A's death, Z is living but her age is such that she cannot 
reach 30 within the remaining part of the 90-year period 
following G's death. As of A's death, it has become the 
situation that Z's interest cannot vest within the allowable 
period. The circumstances requisite to reformation under 
subdivision (c) have arisen. An appropriate result would be 
for the court to lower the age contingency to the age Z can 
reach 90 years after G's death. 

7. Additional References 
For additional discussion and illustrations of the application of 

some of the principles of this section, see the comments to Restatement 
(Second) of Property (Donative Transfers) § 1.5 (1983). 

BACKGROUND TO SECTION 21225 

[Adapted from the Comment to Section 4 of the 
Uniform Statutory Rule Against Perpetuities (1986)] 

Section 21225 lists seven exclusions from the statutory rule 
against perpetuities (statutory rule). Some are declaratory of 
existing law; others are contrary to existing law. Since the common 
law rule against perpetuities and the Civil Code perpetuities 
provisions are superseded by this chapter, a nonvested property 
interest, power of appointment, or other arrangement excluded from the 
statutory rule by this section is not subject to the rule against 
perpetuities, statutory or otherwise. 

A. Subdivision (a): Nondonative Transfers Excluded 

1. Rationale 
In line with long-standing scholarly commentary, subdivision (a) 

excludes (with certain enumerated exceptions) nonvested property 
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.interests and powers of appointment· arising· out of a nondonative 
transfer. The rationale for this exclusion is that the rule against 
perpetuities is a wholly inappropriate instrument of social policy to 
use as a control over such arrangements. The period of the rule -- a 
life in being plus 21 years is not suitable for nondonative 
transfers, and this point applies with equal force to the 90-year 
allowable waiting period under the wait-and-see element of Sections 
21205-21207 because that period represents an approximation of the 
period of time that would be produced, on average, by using a statutory 
list identifying actual measuring lives and adding a 2l-year period 
following the death of the survivor. 

No general exclusion from the common law rule against perpetuities 
is recognized for nondonative transfers, and so subdivision (a) is 
contrary to existing common law. (But see Metropolitan Transportation 
Authority v. Bruken Realty Corp., 67 N.Y.2d 156, 492 N.E.2d 379, 384 
(1986), pointing out the inappropriateness of the period of a life in 
being plus 21 years to cases of commercial and governmental 
transactions and noting that the rule against perpetuities can 
invalidate legitimate transactions in such cases.) 

Subdivision (a) is therefore inconsistent with decisions holding 
the common law rule to be applicable to the following types of property 
interests or arrangements when created in a nondonative, commercial
type transaction, as they almost always are: options (e.g., Milner v. 
Bivens, 335 S.E.2d 288 (Ga. 1985»; preemptive rights in the nature of 
a right of first refusal (e.g., Atchison v. City of Englewood, 170 
Colo. 295, 463 P.2d 297 (1969); Robroy Land Co., Inc. v. Prather, 24 
Wash. App. 511, 601 P.2d 297 (1969»; leases to commence in the future, 
at a time certain or on the happening of a future event such as the 
completion of a building (e.g., Southern Airways Co. v. DeKalb County, 
101 Ga. App. 689, 115 S.E.2d 207 (1960»; nonvested easements; top 
leases and top deeds with respect to interests in minerals (e. g. , 
Peveto v. Starkey, 645 S.W.2d 770 (Tex. 1982»; and so on. 

2. consideration Does Not Necessarilu Make the Transfer NOndonative 
A transfer can be supported by consideration and still be donative 

in character and hence not excluded from the statutory rule. A 
transaction that is essentially gratuitous in nature, accompanied by 
donative intent on the part of at least one party to the transaction, 
is not to be regarded as nondonative simply because it is for 
consideration. Thus, for example, the exclusion would not apply if a 
parent purchases a parcel of land for full and adequate consideration, 
and directs the seller to make out the deed in favor of the purchaser's 
daughter for Ufe, remainder to such of the daughter's children as 
reach 25. The nonvested property interest of the daughter's children 
is subject to the statutory rule. 

3. SOme Transactions Not Excluded Even If Considered Nondonative 
Some types of transactions -- although in some sense supported by 

consideration and hence arguably nondonative -- arise out of a domestic 
situation, and should not be excluded from the statutory rule. To 
avoid uncertainty with respect to such transactions, subdivision (a) 
specifies that nonvested property interests or powers of appointment 
arising out of any of the following transactions are not excluded by 
subdivision (a)'s nondonative-transfers exclusion: a premarital or 
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pOlH!marital agreement·; "a separation or divorce settlement; a spouse's 
election, such as the "widow's election" in community property states; 
an arrangement similar to any of the foregoing arising out of a 
prospective, existing, or previous marital relationship between the 
parties; a contract to make or not to revoke a will or trust; a 
contract to exercise or not to exercise a power of appointment; a 
transfer in fu1l or partial satisfaction of a duty of support; or a 
reciprocal transfer. The term "reciprocal transfer" is to be 
interpreted in accordance with the reciprocal transfer doctrine in the 
tax law (see United States v. Estate of Grace, 395 U.S. 316 (1969». 

4. Other Means of Controlling SOme Nondonative Transfers Desirable 
Some commercial transactions respecting land or mineral interests, 

such as options in gross (including rights of first refusal), leases to 
commence in the future, nonvested easements, and top leases and top 
deeds in commercial use in the oil and gas industry, directly or 
indirectly restrain the aliensbility of property or provide a 
disincentive to improve the property. Although controlling the 
duration of such interests is desirable, they are excluded by 
subdivision (a) from the statutory rule because, as noted above, the 
period of a life in being plus 21 years - actual or by the 90-year 
proxy -- is inappropriate for them; that period is appropriate for 
family-oriented, donative transfers. 

B. Subdivisions (b)-(g); Other Exclusions 

1. Subdivision (b) -- Administrative Fiduciary Powers 
Fiduciary powers are subject to the statutory rule against 

perpetuities, unless specifically excluded. Purely administrative 
fiduciary powers are excluded by subdivisions (b) and (c), but 
distributive fiduciary powers are generally speaking not excluded. The 
only distributive fiduciary power excluded is the one described in 
subdivision (d). 

The application of subdivision (b) to fiduciary powers can be 
illustrated by the following example. 

Example (1). G devised property in trust, directing the 
trustee (a bank) to pay the income to A for life, then to A's 
children for the life of the survivor, and on the death of 
A's last surviving child to pay the corpus to B. The trustee 
is granted the discretionary power to se1l and to reinvest 
the trust assets and to invade the corpus on behalf of the 
income beneficiary or beneficiaries. 

The trustee's fiduciary power to sell and reinvest the 
trust assets is a purely administrative power, and under 
subdivision (b) of this section is not subject to the 
statutory rule. 

The trustee's fiduciary power to invade corpus, however, 
is a nongeneral power of appointment that is not excluded 
from the statutory rule. Its validity, and hence its 
exercisabili ty, is governed by Sections 21205-21207. Since 
the power is not initially valid under Section 2l207(a), 
Section 2l207(b) applies and the power ceases to be 
exercisable 90 years after G's death. 
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2. Subdivision (c) "--Powers to Appoblt a Fiduciary 
Subdivision (c) excludes from the statutory rule against 

perpetuities powers to appoint a fiduciary (a trustee, successor 
trustee, or co-trustee, a personal representative, successor personal 
representative, or co-personal representative, an executor, successor 
executor, or co-executor, etc.). Sometimes such a power is held by a 
fiduciary and sometimes not. In either case, the power is excluded 
from the statutory rule. 

3. SUbdivision (d) - certain Distributive FidUciaru Power 
The only distributive fiduciary power excluded from the statutory 

rule against perpetuities is the one described in subdivision (d); the 
excluded power is a discretionary power of a trustee to distribute 
principal before the termination of a trust to a beneficiary who has an 
indefeasibly vested interest in the income and principal. 

Example (2). G devised property in trust, directing the 
trustee (a bank) to pay the income to A for life, then to A's 
children; each child's share of principal is to be paid to 
the child when he or she reaches 40; if any child dies under 
40, the child's share is to be paid to the child's estate as 
a property interest owned by such child. The trustee is 
given the discretionary power to advance all or a portion of 
a child's share before the child reaches 40. G was survived 
by A, who was then childless. 

The trustee's discretionary power to distribute 
principal to a child before the child's 40th birthday is 
excluded from the statutory rule against perpetuities. (The 
trustee's duty to pay the income to A and after A's death to 
A's children is not subject to the statutory rule because it 
is a duty, not a power.) 

4. SUbdivision (e) Charitable or Governmental Gifts 
Subdivision (e) codifies the common law principle that a nonvested 

property interest held by a charity, a government, or a governmental 
agency or subdivision is excluded from the rule against perpetuities if 
the interest was preceded by an interest that is held by another 
charity, government, or governmental agency or subdivision. See L. 
Simes & A. Smith, The Law of Future Interests §§ 1278-87 (2d ed. 1956); 
Restatement (Second) of Property (Donative Transfers) § 1.6 (1983); 
Restatement of Property § 397 (1944). 

Example (3). G devised real property "to the X School 
District so long as the premises are used for school 
purposes, and upon the cessation of such use, to Y City." 

The nonvested property interest held by Y City (an 
executory interest) is excluded from the statutory rule under 
subdivision (e) because it was preceded by a property 
interest (a fee simple determinable) held by a governmental 
subdivision, X School District. 

The exclusion of charitable and governmental gifts applies only in 
the circumstances described. If a nonvested property interest held by 
a charity is preceded by a property interest that is held by a 
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noncharity, the exclusion does not apply; rather, the validity of the 
nonvested property interest held by the charity is governed by the 
other sections of this chapter. 

Example (4). G devised real property "to A for life, then to 
such of A's children as reach 25, but if none of A's children 
reaches 25, to X Charity." 

The nonvested property interest held by X Charity is not 
excluded from the statutory rule. 

If a nonvested property interest held by a noncharity is preceded 
by a property interest that is held by a charity, the exclusion does 
not apply; rather, the validity of the nonvested property interest in 
favor of the noncharity is governed by the other sections of this 
chapter. 

Example (5) , G devised real property "to the City of Sidney 
so long as the premises are used for a public park, and upon 
the cessation of such use, to my brother, B." 

The nonvested property interest held by B is not 
excluded from the statutory rule by subdivision (e). 

5. Subdivision (f) -- Trusts for Employees and Others: Trusts for 
Self Emploued Individuals 
Subdivision (f) excludes from the statutory rule against 

perpetuities nonvested property interests and powers of appointment 
with respect to a trust or other property arrangement, whether part of 
a "qualified" or "unqualified" plan under the federal income tax law, 
forming part of a bona fide benefit plan for employees (including 
owner-employees), independent contractors, or their beneficiaries or 
spouses. The exclusion granted by this subdivision does not, however, 
extend to a nonvested property interest or a power of appointment 
created by an election of a participant or beneficiary or spouse. 

6. SUbdivision (g) -- Pre-existing Exclusions from the Common Law Rule 
Against Perpetuities 
Subdivision (g) ensures that all property interests, powers of 

appointment, or arrangements that were excluded from the common law 
rule against perpetui ties or are excluded by another statute of this 
state are also excluded from the statutory rule against perpetuities. 
Possibilities of reverter and rights of entry (also known as rights of 
re-entry, rights of entry for condition broken, and powers of 
termination) are not subject to the common law rule against 
perpetuities, and so are excluded from the statutory rule. 
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LIST OF EXHIBITS 

1. Background Study prepared by Charles A. Collier, Jr., the 1 
Commission's consultant on this subject. Mr. Collier has 
included three exhibits with his study which are 
reproduced following the study: 

(1) Waggoner, The Uniform Statutory Rule Against 21 
Perpetuities, 21 Real Prop., Prob. & Tr. L.J. 569 (1986). 

(2) Pedowitz, Modernizing the Rule Against Perpetuities, 55 
Prob. & Prop. (July-Aug. 1987). 

(3) Text of statutory portion of USRAP. 57 

2. Prof. Jesse Dukeminier's critique, The Uniform Statutory 59 
Rule Against Perpetuities: Ninety Years in Limbo, 34 UCLA 
L. Rev. 1023 (1987). [This article is reproduced only for 
Commissioners.] 

3. Prof. Lawrence Waggoner's response The Uniform Statutory 118 
Rule Against Perpetuities: The Rationale of the 90-Year 
Waiting Period, 73 Cornell L. Rev. 157 (1988). [This 
article is reproduced only for Commissioners.] 

4. Prof. Ira Mark Bloom's overview and critique, Perpetuities 131 
Refinement: There Is an Alternative, 62 Wash. L. Rev. 23 
(1987). [This article is reproduced only for 
Commissioners.] 

5. Twelve letters from law professors and others supporting 189 
enactment of USRAP. (Alexander, Browder, Chaffin, 
Fellows, Halbach, Jones, Kurtz, Langbein, Pierce, Smith, 
Stein, Wellman) 

6. Seven letters from law professors opposing enactment of 211 
USRAP. (Bird, Bloom, Fratcher, Maxwell, McGovern, Niles, 
Whitebread) 

7. Letter from Prof. Jesse Dukeminier (June 9, 1989) 
summarizing arguments against USRAP and arguing for 
retention of existing California law. 

225 

8. Letter from Prof. Dukeminier (June 28, 1989), with: 237 
Georgia Supreme Court case rejecting wait-and-see (Pound v. 238 

Shorter) • 
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9. Letter from Prof. Lawrence Waggoner (July 5, 1989), Reporter 241 
for USRAP, with background and memorandums on the 
following subjects: 

(a) Frequency of perpetuity violations and perpetuity cases. 246 
(b) Infectious invalidity under USRAP. 248 
(c) Sample cases comparing USRAP with immediate cy pres. 250 

10. Letter from Prof. Dukeminier (July 12, 1989) taking issue 259 
with Prof. Waggoner's cy pres memorandum and discussing In 
re Trust of Criss. 

11. Letter from Prof. Waggoner (October 16, 1989) in response to 261 
Prof. Dukeminier's July 12 letter, with: 

(a) Memorandum on In re Trust of Criss 263 
(b) Copy of Criss 283 

12. Memorandum from William V. Schmidt (July 7, 1989) reporting 297 
the various views of members of Team 1 of the Executive 
Committee of the State Bar Estate Planning, Trust and 
Probate Law Section. 

13. Letter from Kenneth G. Petrulis (September 25, 1989) 303 
reporting the opposition of the Legislative Committee of 
the Probate, Trust and Estate Planning Section of the 
Beverly Hills Bar Association to USRAP and suggesting 
other reforms. 

Attached to this letter is a letter from Mr. Petrulis to 305 
Prof. Dukeminier. 

14. Letter from Prof. Waggoner (May 27, 1989) concerning 307 
additional limitations that should be considered if USRAP 
is approved. 

Note: Most of these materials were previously distributed with 
Memorandum 89-53 and its six supplements. We are redistributing them 
now because the Commission did not consider the substance of US RAP or 
the opposition to it at the July 1989 meeting when Memorandum 89-53 was 
presented. 

Professor Bloom concludes his article (reproduced as Exhibit 4) 
with the following lines: 

It is one thing to write a law review article arguing about 
wait-and-see. It is quite another to burden society with it. 

In consideration of these words, the staff apologizes in advance for 
burdening the Commission with these law review articles. 
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THE UNIFORM STATUTORY RULE AGAINST 

PERPETUITIES 

The National Conference of Commissioners on Uniform State 

Laws in August of 1986 approved and recommended for enactment 

in all states the Uniform Statutory Rule Against Perpetuities 

(~USRAP~). The House of Delegates of the American Bar Associ

ation approved the act as has the Board of Regents of the 

American College of Probate Counsel and the Board of Governors 

of the American College of Real Estate Lawyers. 

This report is submitted to the Law Revision Commission 

in connection with its consideration of whether the Uniform 

Statutory Rule Against Perpetuities should be enacted in Cali

fornia. 

Common-Law Rule Against Perpetuities 

The generally accepted statement of the common-law rule 

is as follows: 

~No interest is good unless it must vest if at all 

not later than 21 years after some life in being at the 

creation of the interest.~ John Chipman Gray, The Rule 

Against Perpetuities, Section 201 (4th Ed. 1942). 

The rule against perpetuities has its origins in English 

law. The rule limits the period of time property interests 

can be in suspense, that is, non-vested. 

COLL002A9.5 
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Under the common-law rule against perpetuities, the 

validity or invalidity of a non-vested property interest is 

determined for all times on the basis of the facts existing 

when the interest is created. There must be certainty at the 

time of creation that an interest will vest within the period 

of the rule or the interest is invalid under the common-law 

rule. Among the more commonly cited examples of dispositions 

which can be rendered invalid because of remote possibilities 

that the interest will not vest are: (I) a woman who is no 

longer able to give birth to a child adopting additional chil

dren (Wfertile octogenarianW), (2) the settlement of an estate 

taking more than 21 years to complete (ftadministrative contin

gencyW), and (3) a married individual in his or her middle or 

late years survives the spouse and then marries a person born 

after the transfer (Wthe after-born widow·). In most situa

tions, these remote possibilities would not actually occur. 

This often produces harsh results. Since the common-law rule 

requires certainty at the time of creation that the non-vested 

interest will vest within the period of the rule, a number of 

interests have been held invalid, even though the remote con

tingencies never occurred that might have prevented vesting. 

That is, the non-vested interest in fact vested within the 

period of the rule, although the actual vesting was not cer

tain upon creation of the interest. 
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California Law 

Civil Code Section 715.2 states the California version of 

the common-law rule against perpetuities as follows: 

"s 715.2. Rule against perpetuities; vesting of 

interest in property 

No interest in real or personal property shall be 

good unless it must vest, if at all, not later than 21 

years after some life in being at the creation of the 

interest and any period of gestation involved in the sit

uation to which the limitation applies. The lives 

selected to govern the time of vesting must not be so 

numerous or so situated that evidence of their deaths is 

likely to be unreasonably difficult to obtain. It is 

intended by the enactment of this section to make effec

tive in this State the American common-law rule against 

perpetuities. w 

Civil Code Section 715.6 provides as follows: 

wNo interest in real or personal property which must 

vest, if at all, not later than 60 years after the cre

ation of the interest violates Section 715.2 of this 

code. " 
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California eliminated the contingency of the after-born 

widow mentioned under the common-law rule by enactment of 

Civil Code Section 715.7, which states that for purposes of 

determining the validity of a future interest in real or per

sonal property an individual described as a spouse is deemed a 

life in being at the time of the creation whether or not in 

fact living at that time. 

California further has a fairly liberal statute dealing 

with the reformation of interests, so as not to violate the 

rule against perpetuities. Civil Code Section 715.5. Section 

716.5 states that a trust may extend beyond the period of the 

common-law rule against perpetuities so long as all interests 

vest within that time. That section gives the beneficiaries a 

right to terminate a trust where all interests are vested if 

its duration exceeds the period of the common-law rule against 

perpetuities. 

Restatement, 2d, Property (Donative Transfers) 

The American Law Institute in 1981 approved the Restate

ment, Property 2d (Donative Transfers). The Restatement 

adopted a wait-and-see approach to the rule against perpetui

ties. That is, a disposition of property does not violate the 

rule if, in fact, the non-vested interest vests within the 

period of the rule. This departs from the common-law rule 

which requires initial certainty as to vesting. Adoption of a 
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wait-and-see approach to the rule against perpetuities has 

been advocated by legal scholars for several decades to elimi

nate the harsh results caused by the common-law rule which 

requires initial certainty as to vesting. The Restatement 

approach takes into account the actual events or occurrences 

during the normal period of the rule against perpetuities in 

determining whether the interest is valid. The common-law 

concept of initial certainty of vesting within the period of 

the rule is replaced by the actual events which occur within 

the period of the rule. 

The basic formulation of the Restatement position is in 

Section 1.1 and Section 1.4. Section 1.1 states: 

WThe period of the rule against perpetuities in 

donative transfers is 21 years after lives in being (the 

measuring lives) at the time the period of the rule 

begins to run." 

Section 1.4 provides: 

WExcept as provided in Section 1.6 [dealing with 

charitable bequests] a donative transfer of an interest 

in property fails, if the interest does not vest within 

the period of the rule against perpetuities." 
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In the introduction to Chapter I of the Restatement, the 

following comment is made with reference to the wait-and-see 

approach: 

"Most non-vested interests that conceivably might 

vest too remotely, so far as the rule against perpetui

ties is concerned, will not in fact vest too remotely, if 

given an opportunity to vest." 

Although the wait-and-see approach is at this time a 

minority view in the United States, with its adoption by the 

Restatement, Property 2d, Donative Transfers, the wait-and-see 

approach to the rule against perpetuities is expected to 

become the majority view. 

Drafting for the Rule Against Perpetuities 

In preparing wills which contain testamentary trusts and 

in preparing inter vivos trusts which continue after the death 

of the grantor, it is common practice in California and in 

other jurisdictions to include language dealing with the rules 

against perpetuities. 

A typical clause found in the will is as follows: 

"Perpetuities Savings Clause - Spouse and Descen

dants: All trusts created by this will or by the exer

cise of any power of appointment shall terminate twenty-

-6-

8 



one (21) years after the last death of my spouse and 

descendants living at my death. The trustee shall dis-

tribute the principal and undistributed income of a ter

minated trust to the then-living income beneficiaries of 

that trust in the same proportion that the beneficiaries 

are entitled to receive income when the trust terminates. 

If at the time of such termination the trust does not fix 

the rights to income, then the trustee shall distribute 

the trust by right of representation to the persons who 

in the trustee's reasonable judgment are entitled to 

receive trust payments. w California Will Drafting, 

Willmaster System, Block 11.3-1 (CES). 

A typical clause for a revocable trust is as follows: 

wUnless terminated earlier in accordance with other 

provisions of this instrument, all trusts created under 

this instrument shall terminate 21 years after the death 

of the last survivor of ••• [name or describe class of 

those best suited to be measuring lives] ••• living on 

the date of the death of the first settlor to die. The 

principal and undistributed income of a terminated trust 

shall be distributed to the income beneficiaries of that 

trust in the same proportion that the beneficiaries are 

entitled to receive income when the trust terminates. If 

at the time of termination the rights to income are not 
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fixed by the terms of the trust, distribution under this 

clause shall be made, by right of representation, to the 

persons who are then entitled or authorized, in the 

trustee's discretion, to receive trust payments." Draft

ing California Revocable Living Trusts, Second Edition, 

page 257 (CES). 

These clauses provide that, if an interest has not in 

fact vested within the period of the common-law rule against 

perpetuities, the trust at the expiration of that period will 

terminate, thereby vesting that interest and avoiding an 

actual violation of the rule. Under these clauses, the inter

ests, therefore, must vest with certainty within the period of 

the rule against perpetuities. 

How Long to Wait and See? 

The most controversial aspect of the wait-and-see 

approach to the rule against perpetuities is determining the 

appropriate means of measuring the period during which to wait 

and see if the interests actually vest. 

The Restatement, Property 2d (Donative Transfers), Sec

tion 1.3, defines the measuring lives as follows: 

"(1) If an examination of the situation with respect 

to a donative transfer as of the time the period of the 

rule against perpetuities begins to run reveals a life or 
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lives in being within 21 years after whose deaths the 

non-vested interest in question will necessarily vest, if 

it ever vests, such life or lives are the measuring lives 

for purposes of the rule against perpetuities so far as 

such non-vested interest is concerned and such non-vested 

interest cannot fail under the rule. A provision that 

terminates a non-vested interest if it has not vested 

within 21 years after the death of the survivor of a rea

sonable number of persons named in the instrument of 

transfer and in being when the period of the rule begins 

to run is within this subsection. 

(2) If no measuring life with respect to a donative 

transfer is produced under subsection (1), the measuring 

lives for purposes of the rule against perpetuities as 

applied to the non-vested interest in question are: 

(a) The transferor if the period of the rule 

begins to run in the transferor's life

time; and 

(b) Those individuals alive when the period of 

the rule begins to run, if reasonable in 

number, who have beneficial interests 

vested or contingent in the property in 

which the non-vested interest in question 

exists and the parents and grandparents 

-9-
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alive when the period of the rule begins 

to run of all beneficiaries of the prop

erty in which the non-vested interest 

exists, and 

(c) The donee of a non-fiduciary power of 

appointment alive when the period of the 

rule begins to run if the exercise of such 

power could affect the non-vested interest 

in question. 

A child in gestation when the period of the rule 

begins to run who is later born alive is treated as a 

life in being at the time the period of the rule begins 

and, hence, may be a measuring life." 

An alternate approach vigorously advocated by Professor 

Jesse Dukeminier, a Professor of Law at UCLA, is the causal 

relationship concept. It states that the wait-and-see period 

"shall not be measured by any lives whose continuance does not 

have a causal relationship to the vesting or failure of the 

interest." A number of states, including Kentucky, Alaska, 

Nevada, New Mexico and Rhode Island, have adopted a wait-and

see approach with the causal relationship test for the appli

cable lives in being. Generally, see Dukeminier, Perpetui

ties: The Measuring Lives, 85 Colum. L. Rev. 1648-1701 

(1985). Professor Dukeminier argues that the Restatement 
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formulation of measuring lives contains various ambiguities 

and advocates the causal relationship concept of lives in 

being. After considering both the Restatement concept of mea

suring lives (Restatement, Property 2d (Donative transfers), 

Section 1.3) and the causal relationship approach advocated by 

Professor Dukeminier, the Drafting Committee for USRAP adopted 

a third and, it is believed, a much simpler approach to mea

suring a period of wait and see by adopting a period of 90 

years in which the interest must either vest or terminate 

after its creation. 

The relative merits of the causal relationship concept 

advocated by Professor Dukeminier and the 90 years from cre

ation adopted by the Drafting Committee have been the subject 

of a number of law review articles written respectively by 

Professor Dukeminier and by Professor Lawrence Waggoner, the 

Reporter on the Uniform Statutory Rule Against Perpetuities. 

These articles are lengthy and very scholarly in their nature. 

These include Dukeminier, Perpetuities: The Measuring Lives, 

85 Colum. L. Rev. 1618 (1985); Waggoner, Perpetuities: A Per

spective on Wait and See, 85 Colum. L. Rev. 1711 (1985); 

Waggoner, A Rejoinder, 85 Colum. L. Rev. 1739 (1985); 

Dukeminier, A Modern Guide to Perpetuities, 71 Calif. L. Rev. 

1867 (1986); Dukeminier, The Uniform Statutory Rule Against 

Perpetuities; 90 Years in Limbo, 31 UCLA L. Rev. 1023 (1987); 

Waggoner, Perpetuities: A Progress Report on the Draft 
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Uniform Statutory Rule Against Perpetuities, No. 20, U. Miami 

Inst. on Est. Plan. 7-26; Waggoner, The Uniform Statutory Rule 

Against Perpetuities, Real Property. Probate & Trust Law Jour

nal, Item 21, No.4 (1986), p. 569. Attached hereto as 

Exhibit 1 is a copy of Professor Waggoner's article on the 

Uniform Statutory Rule Against Perpetuities published in the 

Real Property. Probate & Trust Law Journal. That article 

gives an overview of the Uniform Act and sets forth statisti

cal information as to the basis of the selection of 90 years 

as a reasonable time to wait and see if interests actually 

vest. 

As discussed by Professor Waggoner at pages 575 and 576 

of Exhibit 1 hereto, using measuring lives has various diffi

cUlties both in drafting language to identify those persons 

who can be measuring lives, including instances where individ

uals who are not measuring lives initially might later become 

measuring lives by becoming beneficiaries, by becoming ances

tors or descendants of beneficiaries through adoption, mar

riage, assignment or other changes in interest, etc. Further, 

because of the wait-and-see approach, the lives of individuals 

identified as the measuring lives would have to be traced to 

determine who is the survivor and when the survivor dies. The 

measuring lives group would not be a static group. Births, 

deaths, adoptions, divorces, assignments and devises over a 

long period of time would impact on the measuring lives. Any 
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such tracing under a measuring lives concept is difficult and, 

as a practical matter, might mean that no effort actually 

would be made to trace those lives. Consequently, any perpe

tuities violation may not be recognized. 

The Drafting Committee believed that the wait-and-see 

approach should be made as simple as possible to understand 

and apply and, therefore, adopted the concept of a fixed 

period of time measured by years rather than an ever-changing 

group of measuring lives or causally related lives. 

In Exhibit 1 attached hereto at pages 582-585 are a 

series of charts showing the approximate period that would be 

covered by a properly drafted perpetuities savings clause 

referring to children and grandchildren of the testator or 

grantor. These charts indicated that a grandchild on average 

would be perhaps six years of age and that six-year-old grand

child would have a life expectancy of about 69.5 years based 

upon current actuarial tables. Adding 21 years to such a life 

would produce a result of approximately 95 or 96 years (six 

years of age plus a life expectancy of a six-year old of 69.5 

years plus 21 years). The period of 90 years was arrived at as 

a reasonable approximation of the period covered by normal 

measuring lives, that is, children and grandchildren, plus 21 

years. Although Professor Dukeminier argues in his article in 

34 UCLA L. Rev., supra, that the 90-year period is unduly long 
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and will create 90-year trusts, the Drafting Committee made 

inquiries in the- State of Wisconsin, which has no rule against 

perpetuities in its law, and found that there was no tendency 

of trusts from other jurisdictions to move into Wisconsin to 

avoid the limitation of the rule against perpetuities nor was 

there any practice among Wisconsin lawyers, so far as could be 

ascertained, to write documents creating trusts in perpetuity. 

Notwithstanding Civil Code Section 715.6, lawyers in 

California do not normally draft 60-year trusts. 

In short, the Drafting Committee felt that the 90-year 

period was clear, simple to administer, avoided difficult 

drafting problems in identifying measuring lives and elimi

nated all of the tracing problems that might be involved in 

waiting to see what occurred over a period of time measured 

either by the common-law rule (lives in being plus 21 years), 

the measuring lives concept of the Restatement, or lives caus

ally related. 

Uniform Statutory Rule Against Perpetuities 

Attached hereto, made a part hereof and marked Exhibit 2', 

is a short article which appeared in Probate and Property, a 

magazine published by the Real Property, Probate and Trust Law 

Section, American Bar Association, written by one of the con

sultants to the Drafting Commi~tee. Attached hereto, made a 

part hereof and marked Exhibit 3, is the Uniform Statutory 
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Rule Against Perpetuities without the comments. Attached 

hereto, made a part hereof and marked Exhibit 4, is the Uni

form Statutory Rule Against Perpetuities with the Official 

Comments. 

Why the Law Revision Commission Should Recommend 

Enactment of the Uniform statutory Rule Against 

Perpetuities in California 

The following are reasons why it is appropriate for the 

California Law Revision Commission to recommend enactment of 

the Uniform Statutory Rule Against Perpetuities in California: 

1. The Uniform Act has been approved by the National 

Conference of Commissioners on Uniform State Laws, the House 

of Delegates of the American Bar Association on recommendation 

of the Council of the ABA Section of Real Property, Probate 

and Trust Law, by the Board of Regents of the American College 

of Probate Counsel, the Board of Governors of the American 

College of Real Estate Lawyers and others. 

2. It has already been enacted in Minnesota, Nevada, 

South Carolina, Florida and Michigan. Enactment in other 

jurisdictions is anticipated. 

3. USRAP adopts the wait-and-see approach to the rule 

against perpetuities. The wait-and-see concept has been 

adopted in a number of jurisdictions (prior to USRAP), 
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including Kentucky, Florida, Mississippi, New Hampshire, Ohio; 

Pennsylvania, South Dakota, Vermont and Virginia (see 

Dukeminier, supra, 85 Colum. L. Rev. 1648, Notes 28, 30-37). 

4. USRAP adopts the wait-and-see approach of the 

Restatement, Property 2d (Donative Transfers). 

5. USRAP eliminates the complexities and ambiguities 

found in measuring lives or lives causally connected with the 

property interests by adopting a flat period of 90 years for 

vesting or termination of interests. 

6. USRAP is limited to donative transfers and thereby 

excludes commercial transactions (Section 4), thereby clarify

ing the law as to the extent to which the rule against perpe

tuities may relate to non-donative situations. 

7. USRAP allows reformation in a manner most closely 

approximating the transferor's manifest plan of distribution, 

if the interest would not otherwise vest or terminate within 

90 years (Section 3). California already, of course, has a 

reformation section, Section 715.5. 

8. Any non-vested interest that is valid under the 

common-law rule against perpetuities is valid under USRAP, 

(Section l(a)(l». 
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9. Adoption of USRAP will increase -uniformity among the 

states as to the rule against perpetuities. 

10. From an administrative point of view, the flat 

period of 90 years in which an interest must vest or terminate 

makes it very easy for a trustee, for example, to calendar 

that date to make sure that all interests have vested or ter

minated. 

11. As a practical matter, most interests created by a 

normal testamentary trust or inter vivos trust will according 

to their own terms vest or terminate well in advance of the 90 

years. Further, where there is a properly drafted perpetuity 

savings clauses in a trust or will, there again would be no 

violation of the rule. The 90 years is an approximation of 

the period normally encompassed by such a perpetuity savings 

clause. 

12. California already has a section <Civil Code Section 

715.6) which states that, if the property must vest, if at 

all, not later than 60 years from creation, it is valid. 

US RAP extends this to 90 years and refers to interests that do 

in fact vest within that time rather than those which must 

vest within 60 years of creation. 

13. USRAP and the general wait-and-see approach lessens 

the harsh and unintended effects of the rule against 

-17-



perpetui ties .and allows a grantor '.S or testator '.s .disposi t ive 

plans to be carried out, subject. to an outer limitation of 

time. 

14. USRAP is prospective only in its application 

(Section 5) but does allow a court upon petition of an inter

ested party to reform an instrument that violates the state's 

rule against perpetuities prior to enactment of USRAP. 

Enactment of the Uniform Statutory Rule Against Perpetui

ties, it is believed, would be beneficial and would update the 

California rules relating to perpetuities in light of the 

changes in the Restatement, Property 2d (Donative Transfers), 

and other trends to adopt the wait-and-see approach with a 

clear, simple time period to wait and see if the non-vested 

interests in fact actually vest or terminate. 

Respectfully submitted, 

~ 
Charles A. Collier Jr., Consultant 
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USRAP BACKGROUND S'IUDY 

THE UNIFORM STATUTORY RULE 
AGAINST PERPETUITIES· 

lawrence W. Waggonert 

EOfTOR"s $vNOP5I5: This ~rtide di.scuSJeI the new Unilotm Staruuuy Rule Against Per. 
petuities~ the fUSOnS for the wiit-Md-see proviSion, and the oper.uon 01 NCh section 
of tile lIet. 

When the National Conference of Commissioners on Uniform State laws 
recently approved the Uniform Statutori Rule Asainst Perpetuities, it may • 
long last have made perpetuity reform achievable in this country. Coming. as 
it does, on the heels of the 1981 promulgation of the Restatement (Second) 01 
property (Donative T ransiers), which adopts the same seneral type of perpetuity 
reform, and having been unanimously endorsed by the House of Delegates 01 
the American Bar Association, the Board of Regents of the American Coli. 
of Probate Counsel, and the Board of Governors of the American College 01 
Real Estate lawyers, the Uniform Act deserves serious consideration for adop
tion by the various state legislatures. 

I. GENERAl THEORY Of THE UN1FOl1M Acr 

The Uniform Statutory Rule Against Perpetuities (Statutory Rule)' alters the 
Common-law Rule Against Perpetuities (Common·law Rule) by installing a 

.Copyris/lt. 1937 by Lowrence W. Wa_ .... 11 ripn. _ b> die au""". 
tJ ...... V. CItnIIbeH """"'- 01 Low, Univenity 01 Micllipn ~ School. The ...nor w. 

die IIeponer for die Uniform s...-y Rule "'pinSl l\erpe1uilies. Portions 01 II1l1ortid. h .... been 
adopted from IIle ~ NOOt ond cOITI17I01lis b> die Uniform Act. 

The members 0I1ile Drlftinl CommillM lot IIle Uniform Act were: HenlY M. KiI1Ieson 01 "
florida bar, Chai"".n; frank W. Daykin allile Nevada bar, Orolt!ns Liallan; Robert H. HenlY aI 
IIle Oklahoma bar; JuSlic. Mari ... P. O!>ala alth. Supreme Court of Olelahorna; Franci. J. _ 
of IIle Conneclicut bar; Phillip Cmoll allile _nsao bar, President 0I1ile Conference and Eo 
Officio mernDer allile Comm-. Michael P. Sullivan 0I1ile Min_ bar, Chairman 01 the 
Executive Committee of the eo. tela ICE and Ex Officio member of the Committee; Professor 
William j. Pierce of the UniversilV of Michigan law School, Executive Director of t~ Conference: 
and John W. w..,... 01 IIle Tennessee bar, Cilairman of Divilion B aI die Conference and E. 
Offido member allile Commil .... 

The members allile Review CommillM were: Chief Justic. Norman KrillOtha oldie Supreme 
Court aI Netnoka. Chairman; Stephen G. lohnakin allile Virsinil bar; and Dean Robert .... Stein 
allile Unl.enity aI Minnesota ~ School. 

The Adviooro b> IIle Oraftins CommillM were: Charles .... Collier, Jr., Esq., of IIle ... merican Bar 
Association; James M. _liz, Esq .. of IIle American BIr Associotion Section aI Real Property, 
Probate and Trust ~; Ray E. Sweat, Esq .. aldie American Col .... 01 Real ESlaIe Lawyers; and 
RaVmond H. Youn& Esq., of IIle American Col .... aI _ Counsel. 

',06.150 referred to herein either as the Uniform Act or as USRAP. 
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EXlDBrrl 

USRAP BACKGROUND STUDY 

570 REAl PROPERTY. PROBATE AND TRUST JOURNAL 

woricable wait-and-see element. Under the Common-law Rule. the validity or 
invalidity of a nonvested property interest is determined. once and for always, 
on the baSis of the facts existing when the interest was created. like most rul. 
of property law. the Common-law Rule has two sides-a validating side allll 
an invalidating side. Both sides are evident from, but not explicit in, lohn 
Chipman Gray's formulation of the Common-law Rule: 

No [nonvested' propertyl interest' is good unless it must vest. if at all. not 1_ 
than 21 yean; after some life in being at the creation of the interest.' 

With its validating and invalidating sides explicitly separated. the Com
mon-law Rule is as follows: 

Validaling Side of the Common-law Rule, A nonves1l!d property intefe5t is valill 
when it is Cleated (initially valid) if it i. then cettain to vest or terminate' no 1_ 
than 21 years after the death of an individual then alive. 

Invalidating Side of the Common-law Rule: A non¥eSled property interest is invalill 
when it is created (initially invalid) if there is no individual then alive with res~ 
to whom there is no such certainty. 

The invalidating side of the Common-law Rule has long been noted ., 
its harshness. By focusing on a lack of cettainty, invalidity is made d~ 
on possible post<reation events, not on actual post-creation events. I n 1M 
peculiar world of the Common-law Rule, every chain of possible post<reat;' 
events that can be imagined, no matter how fanciful, is taken seriously-.
those that have become impossible by the time of the lawsuit. A Single chain 
of imagined events that could postpone vesting (or termination) beyond the 
permissible period spoils the transferors disposition. 

Consequently, validity is withheld from interests that are likely to, and in 
fact wouki (if given the chance), vest well within the period of a life in beiIII 
plus 21 years. This is what makes the invalidating side of the Common-. 
Rule so harsh: It can invalidate interests on the ground of post<reation eveNs 
that, though possible, are extremely unlikely to happen and. in actuality, al~ 
never do happen. Reasonable dispositions can be rendered invalid because 1/1 
such remote possibilities as a woman who has passed the menopause givi .. 

'The Unilonn Act ..... the ....... "nonvesleCf' ~ __ th ... "contingent" _ 

erty In_ becaIae the __ ISecondI 01 "'-<tY sw_.,.... to the ....... "_" 
A~ "colitiligent· is stll\ the rnore lrIditional ....... this Artlcl. u~ the ...... "non~ . 
lot the sake 01 con~stency with the Uniform Act and the _"i"'~ ISecond). 

'All the authorities _ Ihat a .-1_ i. not subject to the Rule Aplnst ~_ 
E .... J. Guo-, THfR .... _PwmJmE5§ 20514thed. 19421Iherei __ to •• I. GMrI. 

'I. Go.w. supra noIIt ). at § 201. 
SA ~ i_ ....... inates when -ns becomes i"'lJOS5ible. In the foUowins ......... 

B', intemt ",""inates H and when he predec ..... A: "'" A lot life. remainder to 8 W • 
survives A." 

22 
---- -------------------------__________ ----.1 



USRAP BACKGROUND S11JDY 3 
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birth to (or adopting) additional children,' the probate of an estate taking mON 
than 21 years to complete,' or a married individual in his or her middle Of 

late years later becoming remarried to a person born after the transfer,' None 
of these dispositions offends the public policy of preventing transferors from 
tying up property in long-term or even perpetUal family trusts, In fact, each 
disposition seems quite reasonable and violates the Common-law Rule on 
teChnical grounds only, 

A, The Wait-and-See Reform Movement· 

The prospect of invalidating such interests led some decades ago to thousl* 
about reforming the Common-law Rule, Because the chains of events that malle 
such interests invalid are so unlikely to happen, it was rather natural to propDle 
toat the criterion be sh ifted from possible post<reation events to actual post
creation events, I nstead of inval idating an interest because of what might hap-

'This is the so-called r.tile-<>elopn";ln type 01 case, iII __ by the fojlowi"l eumpIe: 
Fet!i~_lri.n c ..... C devised !If-"! in_, directj"l the tru.- to pay the .. 

income _ "to A for life, then to A', childl8l ro. the life 01 the IUnIivor, and upon ... 
death 01 A's lost ""'';YinS child to pay the CO<pUI 01 the _ to A', 8Qndchi1cken:' C _ 
survived by hi. daushtor A Iwho had passed the """",pause,) and by 1(, two aduk children ex 
and YJ. 

The remainder inlerest in favor of A', grandchildren is invalid at common law. Under !1M 
common-law', concI",iYe presumpIion oil_fertility, A mirh< have ... adopt a lIsird chilli 
IZI, who .... conceived and bam after C's death .nd who will In tum have • child conceived 
and bam ""'"' lis .. 21 VNIS.fter the deodl of lis. survivor 01 A, X, Y, and .nyone else who 
wu !ivins at G's death. 

'This is lis. IO<aIIed odministrative<ontinpncy type 01 cue, ill_.Ied by the fojlowi .. 
• ,,,,,,,,,10: 

AdministtariYe-ConUnpncy C ..... C devised !If-"! "to slid! at mv srandchil~, born 
before or after my dead1. IS may be !tvinS upon fj~ distribution of my estate.U G was survived 
by children and gr.ndchildren. 

The l1!tnainder in1ll'eSt in ~ 01 G's grandchildren is invalid at common law. The fmal 
distribution 01 G's estate miBht not occur within 21 vears.after C's death. and after G's dea. 
grandchildren might be conceived and bom who miahr survive at fail to suNive the tinal 
distritHnion of C', ..- more "'an 21 VNIS iIfIer the dealls of the survivor at C', chil~, 
grandchildren. and anyone else who wu livins at C's death. 

'This i,lIse so-called unborn-widow type 01 ca .. , illU5ttated by lise Iollowi"l exomple: 
Unborn-Widow C .... C devised !If-"! in trust. the inc..-ne 10 be paid "to my son A lor 

life, then to 1(, _ for her life, and upon the _ at the survivor at A and his spouse, !he 
corpus to be delivered 10 1(, therHiYins desoendInlS:' C was survived by A, by A's wile (WI, 

and by their aduk children (X and Y). 

Unless the fn«en!st in favor of A's "spouse" is construed to refer onlV 10 W, rather than to 
whoever, if anvone, is A:s ~se when he dies, the remainder inten!St in favor of A's descendanll 
is invalid at common law. A's spouse might not be W; It<s spoule miaht be someone who was 
conceived .nd bam after C', dealls; .he misht outlive by more ilion 21 yean "'e death at the 
survivor 01 A, W, X, Y, and an';'OM' e4se who WoilS livi ... at G's death; and descendants of A 
misht be born 0< die before the dulls at 1(. ,pouse tHn iIfIer the 21-year period foIlowinS <he 
death of the survivor of A, W. X, Y, and anyone else who was IiYins: at C's death. 
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pen, waiting to see what does happen seemed then and sti II seems now to be 
more sensible.' 

The Uniform Statutory Rule Against Perpetuities follows the lead oi the 
American law Institute's Restatement (Second) of Property (Donative T ran_ 
Section 1.3 (1983) in adopting the approach of waiting to see what dOllS 
happen. This approach is known as the wait-and-see method of perpetuity 
reform. 

In line with the Restatement (Second), the Uniform Act does not alter the 
validating side of the Common-law Rule. Consequently, dispositions that would 
have been valid under the Common-law Rule, including those thaI are rendered 
valid because of a perpetuity saving clause, remain valid as oi their creation. 
The practice of lawyers who competently draft trusts and other property ar
rangements for their clients is undisturbed. In the absence of a documented 
case for changing the validating side of the Rule, the fast thing the bar needs. 
wants, or would tolerate is perpetuity reform that requires new learning to be 
incorporated into the planning aspect of the practice. 

Under the Uniform Act, as well as under the Restatement (Second), the 
wait-and-see element is applied on Iy to interests that fall prey to the invalidatin, 
side of the Common-law Rule. Interests that would be invalid at common law 
are saved from being rendered initially invalid. They are, as it were, given a 
second chance: Such interests are valid if they actually vest within the allowable 
waiting period, and become invalid only if they remain in existence but still 
nonvested at the expiration of the allowable waiting period. 

In consequence, the Uniform Act recasts the validating and invalidating 
sides oi the Rule Against Perpetuities as follows: 

Validaling Side of the Statutory Rule: A nonvested property interest is initially valid 
if, when it is created, it is then certain to vest or terminate no later than 21 years 
after the death of an individual then alive. A nonvested property inll!l1!Sl that is 
not initially valid is not necessarily invalid. Such an inte_ is valid if it vests 
within the allowable waiting period after its creation. 

Invalidating Side of the Statutory Rule: A nonvested property interest that is not 
initially valid becomes invalid (but is subject to refOrmation to make it valid) if it 
neither vests nor terminales within the allowable waiting period after its creation. 

Shifting the focus from possible to actual post-creation events has great 
attraction. It eliminates the harsh consequences of the Common-law Rule's 
approach of invalidating interests because of what might happen, without 
sacrificing the basic policy goal of preventing property from being tied up.for 
too long a time in very long-term or even perpetual fami Iy trusts or other 
arrangements. 

'See, e.g .. Hansen v. Stoecker, 699 P.2d 871,874-75 {Alas'" 1985) {"'We.,.. persuaded fby 
the _NT 15<coHo) OF """'"'"" and other authoritiesllhat the w.i'·ond .... iI!JIHOIIch should 
be adopted as the common law rule against perpetuities in Alaska."). 

24 



USRAP BACKGROUND STUDY 5 

Uniform Statutory Rule Against P!!rpe!Uitie5 S 73 

One of the early objections to wait-and-see should be mentioned at this 
point, because it has long since been put to rest. It was once argued that wait
and-see could cause harm because it puts the val idity of property interests in 
abeyance--no one cou Id determine whether an interest was valid or not. Th is 
argument has been shown to be false. Keep in mind that the wait-and-see 
element is applied only to interests that would be invalid were it not for wait
and·see. Such interests, otherwise invalid, are always nonvested future inter
ests. It is now understood that wait-and-see does nothing more than affect that 
type of future interest with an additional contingency. To vest, the other con
tingencies must not only be satisfied-they must be satisfied within a certain 
period of time. If that period of time-the allowable waiting period-is easily 
determined, as it is under the Uniform Act, then the additional contingency 
causes no more uncenainty in the state of the title than would have been the 
case had the additional contingency been originally expressed in the governing 
instrument. It should also be noted that only the status of the affected future 
interest in the trust or other property arrangement is deferred. In the interim, 
the other interests, such as the interests of current income beneficiaries, are 
carried out in the nannal course without obstruction. 

B. The Allowable Waiting Period: 
The Conventional Approach 

Despite its attraction, wait-and-see has not been Widely adopted. The 
greatest controversy over wait-and-see concerns how to determine the allow
able waiting period-the time allotted for the continaencies II> be validly worked 
out to a final resolution. 

The conventional assumption has always been that the allowable waiting 
period should be determined by reference to so-called measuring lives who 

. are in being at the creation of the interest; the allowable waiting period under 
this assumption expires 21 years after the death of the last surviving measuring 
life. The controversy has raged over who the measuring lives should be and 
how the law should identify them. Competing methods have been advanced,'· 
rather stridently on occasion. 

The Drafting Committee of the Uniform Act began its work in 1984 op
erating on the conventional assumption, and in fact presented a draft to the 
Conference for first reading in the summer of 1985 that utilized the measuring
lives method. 

"E., .• Allan, Fetpetui .... : INIIo he the Lives In Bein,l, 81 ~ Q. REv. 106 1965 (f..oon8 
a 5IaIU\OI'y-l1 .. -oI-measurins·lives apptO«h ,Imila, 10 that ~ in the Enstls/1 I'I!llJOIUities ond 
Accumulations Act, 1964'; Oui<emlnier, Ilerpetui .... : The MNsurin, Uve" 85 CowM. l. REV. 
1648 {l9BS' I_nailer _ 10 .. Oukemlnierj Ifovorins a "ca.sal-relotionshlp" formula 
aIIP'QOCI> ~mila, 10 that ~ In KV. Rev. SIlII, § 381.216 and a few other American _I; 
_ley, Fetpe(uilifl: IWfotmin. !he Common-Law Ru_ 10 Woit and See, 60 C~L l. 
REv. 355 (197S' (f..oonl a statutorv·Ii .. -oI.",.....;nR-li ... __ ~mil., 10 that adopoed in 
the fnllish Act and subsequennv In the _ (5EcoHoI ... "",,"0 .. (0c>N.<nvI lOAN ..... ) 
§ 1.312' 1198311. 
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C. The Saving-C/ause Principle of Wait·and·See 
The measuring lives selected in that earlier draft were patterned after the 

measuring lives listed in the Restatement (Second), which adopts the saving. 
clause principle of wait-and·see. Under the saving<lause principle, the mea· 
suring lives are those individuals who might appropriately have been selected 
in a well-drafted perpetuity saving clause. 

A perpetuity saving clause typically contains two components, the per. 
petuily-period component and the gift-over component. The perpetuity-pe. 
riod component expressly requires interests in the trust or other arrangement 
to vest (or termi nate) no later than 21 years after the death of the last 
survivor of a group of individuals designated in the governing instrument 
by name or class. The gift-over component expressly creates a gift over that 
is guaranteed to vest at the expiration of the period established in the 
perpetuity-period component, but only if the interests in the trust or other 
arrangement have neither vested nor terminated earlier in accordance with 
their other terms. 

In most cases. the saving clause not only avoids a violation of the Common
law Rule; it also, in a sense, over·insures the client's disposition against the 
gift over from ever taking effect, because the period of time determined by the 
perpetuity-period component provides a margin of safety. Its length is sufficient 
to exceed-usually by a substantial margin--the time when the interests in the 
trust or other arrangement actually vest (or terminate) by their own terms. The 
clause. therefore. is usuaUy a formality that validates the disposition without 
affecting the substance of the disposition at aU. 

In effect, the perpetuity.period component of the saving clause constitutes 
a privately established wait·and·see rule. Conversely, the principle supporting 
the adoption and operation of wait-and-see is that it provides, in effect, a saving 
clause for dispositions that violate the Common·law Rule, dispositions that. 
had they been competently drafted, would have included a saving clause to 
begin with. This is the principle embraced by the Uniform Act and the principle 
reflected in the Restatement (Second)." The allowable waiting period under 
wait·and·see is the equivalent of the perpetuity.period component of a well· 
conceived saving clause. 

The Uniform Act and the Restatement (Second) round outthe saving clause 
by providing the near-equivalenl of a gift-over component via a provision for 
judicial reformation of a disposition in case the interest is still in existence and 
nonvested when the allowable waiti ng period expires." 

"See IIEswt>e<r 15rcoNo) Of """""'" 100N.<rM T .......... ) Introductory Nolo 10 Ch. 1 .. 13 
n 981) ('"The ado!IIian 01 the _ .. nd ..... -" in ohis __ is lo,.ly motivoled by 
the equoJlly ai_lie! 01 oh .. I. produced by plod .. the validity doll non-vesll!d i_ on the 
same pl ..... whelloor the in_ I. cre_ by a skilled draftsman or one not so skilled:'). 

12See text accompanyinl notes 42-49 jnfra. 
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D The Allowable Waiting Period: 
. Why the Uniform Act Foregoes the Use of 

Actual Measuring Lives and Uses a Proxy Instead 

The Uniform Act departs from and, in the judgement of the Drafti .... 
committee, improves on the Restatement (Secondl-and other existing wait
and-see statutes and proposals-in one very important particular. The Uniform 
Act foregoes the use of actual measuring lives and instead determines die 
allowable waiting period by reference to a reasonable approximation of_ 
proxy for-the period of time that would, on average, be produced throuth 
the use of a set of actual measuring lives plus 21 years. The proxy utilized in 
the Uniform Act is a flat period of 90 years. The rationale for this period is 
discussed below. 

The use of a proxy, such as the flat 9O-year period utilized in the Uniform 
Act, is greatly to be preferred over the conventional approach of usi ng actual 
measuring lives plus 21 years. The conventional approach has serious disad
vantageS: wait-and-see measuring lives are difficult to describe in statutory 
language and they are difficult to identify and trace so as to determine which 
one is the survivor and when he or she died. . 

Drafting Problems. Drafting statutory language that unambiguously iden
tifies actual measuring lives under a wait-and-see statute is immensely more 
difficult than drafting an actual perpetuity saving clause. An actual perpetuity 
saving clause can be tailored on a case-by-case basis to the terms and bene
fICiaries of each trust or other property arrangement A statutory saving clause, 
however, cannot be redrafted for each new disposition. It must be drafted so 
that one size fits all. As a result of the difficulty of drafting such a one-size
fits-all clause, the list of measuring lives established in the Restatement (Second) 
contains ambiguities, at least at the fringe." 

Although the Restatement (Second)'s list could be improved to reduce if 
not eliminate these ambiguities, the resulting statutory language would be 
complex and difficult to understand." The language would need to specify 

I]See Oukeminier, supr~ note 10. at 1681-1701. 
14There is no more vivid way at demonstrating this point than to urge the reader to look It 

tile statuIOfy I.inl(Uql!! Ibat wOLdd ha-.oe been neceswy to eliminate the ambisuitte5 contained in 
tile __ (5ec:ondI'. list. This 5latutD<y I ........ is set forth in Wafliloner. Perpetuities: " 
PlO!J1eB Repott on the Draft Uniform Srawrory Rule AgoinJl Perpetuities. 20 U. M .... INST. ON 
Esr. PlAN. 7-26 n.18 (1986) lhereinafter referred to a. f'rosn!Is ReportJ. 

The USRAP Draftin! Committee also considered, but did not adopt. another a_~ 
tifyinJ wait-and-see measu,i"llives by the propooed statutory I ........ 01 "persons in beinl whM 
the intere!l: is created who can ,affect the vestinl of the interest." This "caUS;1~alionship" formu .. 
appro.adI is advocated m Dukernimer, wptiJ noIe 10. The "cau5ol~ationship" appro.adI w. 
not adopted because. amona other reaDnl, it Vt'OUki shift to the courts the unwelcome task til 
divininl who the measurins "ves are on a case-bv-case bHi5~ in an environment in which tnt 
exact meaning of "persons ... who can affect the vesting of the interest" is disputable: Nor: even 
perpetuity scholars, 10 say nothing of nonexpertS in the fietd. can agree on its predse muni"8-

27 .. rr! 
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whether and in what circumstances individuals who were not measuring lives 
at first might later become measuring lives by, for example, becoming bene
ficiaries, or becoming ancestors or descendants of beneficiaries, through adop
tion, marriage, or assignment of or succession to a beneficial interest. Con
versely, the statutory language would need to specify whether and in what 
circumstances individuals who were once measuring lives might later lose thai 
status, by being adopted out of the family, by divorce, or by assigning or 
devising their beneficial interests to another. 

Tracing Problems. Quite apart from the difficulty of drafting unambiguous 
and uncomplicated statutory language, another serious problem connected to 
the actual-measuring-lives approach is that it imposes a costly administrative 
burden. The Common-law Rule uses the Iife-iri-being-plus-21-years period in 
a way that does not require the actual tracing of individuals' lives, deaths, 
marriages, adoptions, and so on. Wait-and-see imposes this burden, however, 
if measuring lives are used to determine the allowable waiting period. It is one 
thing to write a statute specifying the measuring lives. It is another to apply 
the actual-measuring-lives approach in practice. No matter what method is 
used in the statute for selecting the measuring lives and no matter how un
ambiguous the staMory language is, actual individuals must be identified as 
the measuring lives and their lives must be traced to determine who the survivor 
is and when the survivor dies. The administrative burden is increased if the 
measuring lives are not a static group, determined only once at the beginning. 
but instead are a rotating group. Adding to the administrative burden is the 
fact that the perpetuity question will often be raised for the first time long after 
the interest or power was created. The task of going back in time to reconstruct 
not only the facts existing when the interest or power was created, but facts 
occurring thereafter as well may not be worth the effort. In short, not only 
would births and deaths need to be monitored, but adoptions, divorces, and 
possibly assignmerrts and devises over a long period of time. Monitoring and 
reconstructing such everrts to determine the survivor and the time of the sur
vivor's death imposes an administrative burden wise to avoid. The proxy ap
proach makes it feasible to do just that. 

Possibi/ily of Dead-Hand Control Continuing, By Default, Beyond the 
Permissible Period. The administrative burden of tracing actual measuring lives 
and the possible uncertainty of their exact make-up, especially at the fringe, 
combine to make the expiration date of the allowable waiting period less than 
certain in many cases. By making perpetuity challenges more costly to mount 
and more problematic in result, this might have the effect of allowing dead
hand control to continue, by default, well beyond the allowable period. De
termining the allowable period by using a proxy eliminates this possibility. 

This and ""'"' .... ments aplnsl this formula approach ate liven in more detail in Wagoner, 
Fletp«ui!ies: A Pe1SpKlive on ~j'·.nd-See, 85 CowM. L. REv. 1714 (19851. and Wagoner, A 
Reioinde, 85 CowM. L. REV. 1739 119851. See also notes 17 and 39 infra. 
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Expiration of the allowable waiting period under the proxy adopted by tne 
Uniform Act-a flat 90 years--is easy to determine and unmistakable. 

Allowable \¥.Iiting Period Performs a Margin-of-Safety Function, Not a 
Precisely Self-adjusting Function. If the use of actual measuring lives plus 21 
years generated an allowable waiting period that precisely self-ad; usted to each 
situation, there might be objection to replacing the actual-measuring-lives ap
proach with a flat period of 90 years, which obviously cannot replicate such 
a function. That is not the function performed by the actual-measuring-lives 
approach, however. That is, the actual-measuring-lives approach is not sci
entifically designed to generate an allowable waiting period that expires at a 
natural or logical stopping point along the continuum of each disposition, 
thereby mysteriously pinpointing the precise time before which actual vesting 
ought to be allowed and beyond which it ought not to be permitted. Instead, 
the actual-measuring-lives approach functions in a rather different way: It gen
erates a period of time that almost always exceeds the time of actual vesting 
in cases in which actual vesting ought to be permitted. The actual-measuring
lives approach, therefore, performs a margilT-of-saiety function, which is a 
function that can be replicated by the use of a proxy such as the ftat 9O-year 
period under the Uniform Act. 

To illustrate these points, consider the follOWing two examples: 
Example 1-Corpus to Grandchildren Contingent on Reaching an Age in 
Excess of 21. G died, bequeathing property in trust, income in equal shares 
to G's children for the life of the survivor, then in equal shares to G's grand
children, remainder in corpus to G's grandchildren who reach age 30; if 
none reaches 30, to a specified charity. 
Example 2-Corpus to Descendants Contingenton Surviving Last Living Grand
child. G died, bequeathing property in trust, income in equal shares to G's chil
dren for the life of the survivor, then in equal shares to G' s grandchildren for the 
life of the survivor, and on the death ofG'slaSl living grandchild, corpus to G's 
descendants then living, per stirpes; if none, to a specified charity. 
In both examples, assume that G's family is typical, with two children, four 
grandchildren, eight great-grandchildren, and so on." Assume further that 
one or more of the grandchildren are living at G's death, but that one or 
more are conceived and born thereafter. All of the grandchildren living at 
G's death were then under the age of 30. • 
As is typical of cases that violate the Common-law Rule and to which wait-

and-see applies, these examples contain two revealing features: (i) they include 
beneficiaries born after the trust or other arrangement was created, and (ii) in 
the normal course of events, the final vesting of the interests will coincide with 

15The latest Census Bureau statistics on fertility rale5 incited an average number of children 
per woman of l.a.down from 2.5 in 1970 and considerably down from the high of 3.8 in 1957. 
See U.S. Bureau of the Census, Estimates of the Population of the United States and Components 
of Cn.anse' 1970 to 1985. Table B. at 3 (1986). 
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the death 01 the youngest 01 these after-born beneficiaries (as in Example 2) or 
with some event occurring during the lifetime 01 that youngest after-bom ben
eficiary (such as reaching a certain age in excess 01 21, as in Example 1). 

Because the allowable waiting period is measured by reference to the lives 
of individuals who must be in being at the creation 01 the interests, the key 
players in these dispositions-the after-bom beneficiaries--<annot be counted 
among the measuring I ives. Accept, for the moment, a proposition that wilt 
be developed later:'· conferring validity on these examples fits well within the 
policy 01 the Rule, for the reason that the after-bom beneficiaries in both of 
these examples are members 01 the same generation as (or an older generation 
than) that of the youngest 01 the measuring lives. On this assumption, it is clear 
that an allowable waiting period measured by the lifetime of individuals in 
being at the creation of the interest plus 21 years is not SCientifically designed 
to, and does not in practice, expire at the latest point when actual vesting 
should be allowed-on the death 01 the last survivor 01 the after-bom bene
ficiaries. Because 01 its tack-on 2 I-year part, the period usually expires at some 
time after that beneficiary's death. In Example 2, the period 01 21 years fol
lowing the death of the last survivor of the descendants who were in being at 
G's death is normally more than sufficient to cover the death 01 the last survivor 
of the grandchildren bom after G's death. 

Thus the actual-measuring-lives approach performs a margin-of-sa!ety 
function.17 A proxy for th is period performs this function just as well. In fact, 
in one respect it performs it more reliably because, unlikethe actual-measuring
lives approach, the flat gO-year period cannot be cut short by irrelevant events. 
A key element in the supposition that the tack-on 21-year part 01 the period 
is usually ample to cover the births, lives, and deaths 01 the after-born bene
ficiaries when it is appropriate to do so is that the measuring lives will live out 
their statistical life expectancies. Th is wi II not necessarily happen, however. 
They may all die prematurely, thus cutting the allowable waiting period short
possibly too short to cover these post-creation events. Plainly, no rational 
connection exists between the premature deaths of the measuring lives and 
the Ii me properly allowable, in Example I, for the youngest after-born grand
child to reach 30 or, in Example 2, for the death of that youngest after-born 
grandchild to occur. A proxy eliminates the possibility 01 a waiting period cut 
short by irrelevant events. 10 

"See text accompMlVing notes 31-38 infra. 
''This is the function perfonned by the actull~rins·lives.approitch whether the mNSurinl 

lives are dotermined by the "statutory list' moIhod or by the "causal-felationship.fonnula" method. 
See note 10 supta and note 39 ;mIl. 

''Even ij the ........ rinl Ii ... do not die prematurely, il i. still possible .nal the ma'llin of safety 
will be aceeded. aut it would require unlikelv events. The after·born memben oi the appropriate 
--'ion must be born an _IIV ionS time oller G'. death I .. can happen in the case of 
second familiesl Of' one or more of the after-born memben of that generation must outlive his 01" 

fler life expectancy by an abnormally IonS period of time---or some combination of the two events 

:30 



USRAP BACKGROUND S1lJDY 11 

Unjform Statutory Rule Agajnsl i'erpelUjtjes 579 

Consequently, on th is count, too, a Hat gO-year period is to be preferred: it 
performs the same margin-of-safety function as the actual-measuring-lives ap-
roach, performs itmore reliably, and performs itwith a remarkable ease i n admin

p tration, certainty in result, and absence of complexity as compared with the un
~ertainty and clumsiness of identifying and tracing actual measuring lives. 

E. Rationale of the Allowable 90-year VVoiiting Period 

The myriad problems associated with the actual-measuri ng-I ives approach 
are swept aside by shifting away from actual measuring lives and adopti,.. 
instead a 9O-year waiting period as representing a reasonable approximation 
of-a proxy for--4he period of time that would, on average, be produced by 
identifying and tracing an actual set of measuring lives and then tacking on a 
21-year period followi ng the death of the survivor. The selection of 90 years 
as the period of time reasonably approximating the period that would be 
produced, on average, by using the set of actual measuring lives identified in 
the Restatement (Second) or the earlier draft of the Uniform Act is based on a 
statistical study suggesting that the youngest measuring life, on average, is 
about 6 years old." The remaining life expectancy of a 6-year-old is reported 
as between 69 and 70 years." In the interest of arriving at an end number that 
is a multiple of five, the Uniform Act utilizes 69 years as an appropriate measure 
of the remaining life expectancy of a 6-year-old, which-with the 21-year tadl
on period added-yields an allowable waiti ng period of 90 years. 

The adoption of a flat period of9O years rather than the useof actual measuri,.. 
lives is an evolutionary step in the development and refinement of the wait-and
see doctrine. Far from revolutionary, it is well with in the tradition of that doctri lie. 

The 90-year period makes wait-and-see simple, fair, and workable. 

F. Policy of the Rule 

One question remains. Does the Uniform Act authorize excessive dead
hand control I Any concern that it does must be put in a proper perspective: 
First, the fact that the allowable waiting period under the wait-and-see element 
of the Uniform Act is 90 years does not mean that all trusts or other propert'( 
arrangements will last for the full 90 years, or even come close to doing so." 

must occur. Even the flat ~year period can prove too short in these circumstances. H~. 
were the ma,.m of safety 10 be aceeded in I liven case, the Uniform Act provides for reformation 
of the nonvested interest to make it vaUd. See text .accompanyina notes 42-49 infra. 

l'See the ta~e published in Progress Report, SUptl note 14, ill: 7-1 7. 
lO69.6 years is reported in U.5. BUrNU of the Censut. Statistical Abstract of tl1e United State: 

1986, Table 108, 0169 (106'" ed. 1985), up ,tis/rtly from the 69.3 years reponed in the Slatillicol 
Abstract for 1985. 

2tEven in a stale that enacts the Uniform Ad. lawyers migftc: be reluctant to estabHsh tJ'\I* 
geared to the 9().yelt period or to use iI savina clause seared to the 9()..Vfilr period. for fear th.
the law of a s~ that had not enacted the Uniform Act might .. pplV. 

Nor does it seem thinkable Ittat USRAP will ~ responi4ble lawyers, professional fidUCiaries. 
or financial planners to counsel the creation of tMb that last even longer--80 or 90 yeatS beyond the 

It ..-rrt 

- -------------_____ -'--_______________ ..J 
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As with a perpetuity saving clause, most trusts or other property arrangemenu 
will terminate by their own terms far earlier, leaving the perpetuity period 
established by the Uniform Act to extend unused into the future long after the 
interests have vested and the trust or other arrangement has been distributed, II 
Second, the Uniform Act does not authorize an increase in aggregate dead
hand control beyond that which is already possible by competent drafting
through the use of perpetuity saving clauses-under the full rigor of the Cam
mon-law Rule, Because only a fraction of trusts and other property arrange
ments are incompetently drafted," the modest increase in aggregate dead-hand 

e",",",ion 01 "",.IIow.bI. perpetuity period. ororound 170 or 180yeanin total. To besu .... U5RA1' 
does notchanlethef0cu5 oitheCOfTWTIOn·law Rule, which ison veRi"! in interest within theallowai* 
perpetuity period. _ .... ins in possession. Any s.~on thai thl. preerves. "loophole" should 
oot be taken serk:Misly. however. To take maximum advantaseofsuch a "loophole" requires I trust. 
beSlJUCturedsothatincomeinterests in favoroiyeryvounsdescendantsvest WI inrerestattheexpiration 
of "'" .llowabie perpetuity period bu. continue on Ie<.nother 80 or 90 years ""',_ .... Althoulh in 
5killedha ...... i.i.possibietoeslabli"'.uch._ • .....,under""'lullnaoraf""'~_RuIe, 
.. well .. underUSRAP. "'" problem is: Who i.to be deoignaSed 10 i.ke"'" _ineler_intho 
cotpU!i when the extended income interests finaUy terminatellf the remameler interest In the COI'JUi 
is also to bev.lld. ittoomust'Je5t in intefeSt at or before the.allowabie perpetuity period expires. Thil; 
precludes the use of any Sifllhat nmaln. subject to • eontinpncy orsubjecttoopen beyond the per
petuity period. induding Ihe most attractivecandidilteforthe remainder i,MeI1!!II thetransferor's.t.
scendanlS livin.1I the"""'ination afthe.....- income i_. Vestinathe nmalneler 1_ in 
the "estMeI" of the income beneficiaries is no solution, either: Such a desiption is ambipous and 
thus would invite li~pIion ""'" ilS meanins.see Browder. TtuSIS and ~ Doctrineol Es ..... , 72 MIcH. 
l. RIV. 1507. 152.-28(1974); Fox. EsweJ: A VobrdTo 8eUsedCauriously.JlA.AI', 81 H_. LRlv. 
992 (196S1; Annot .. 10 A.L.R.3d 483 119661. K the Imbisuity is ...... 1ved by Inlel!Jrelin. the_ 
"estate'~ asconfetringl testamentary ora flCMipneral powef'of appointment on NCh income bene
flCio'Y. ""'_oIappolntmentean_bevalici beyond ""'allowable perpehiity period. See USRAI' 
§ He) and Commenrthereto. If the ambiSUity i.resoIved by inIerpre!lns thewonl "e.ta •• " ".'Onll .. 
to each income beneficiary either the remainder interest outright or a presently exercisable sener. 
power 10 appoint the remainder Interest. then the remainder interest or pneral power is valid. bur: 
includible in each incornebeneficiarl ....... _underl.R.C. § 2Ollor§ 2()41. More imporlanllt', 
""",,"po, each income benelicial'f--ilony lime after the expiration of the .lIowable perpetuity po
riod-can immediately terminate the trust and obtain possession of his or her proportklnate share til 
lIle corpus. See Part G of theCornmenlto SecIion 1 01 USRAP. Any nolion. therefore. that USRAPwiH 
encourage me delMJerMe and ~despread establishment of 1 70 or l8O-year truslS is fanciful and can 
safeit' be di ...... rded. 

ll,Seetextat 574 supra and the diKUSSion of Example (1), text at S86 infra. Seea/so note 39 in/ra. 
nThe number of reported appeUoite cases raitinlll perpetuity claims is not large, though dr~ ... 

eoncl.~ons obouI the frequency afvioladonso/ the Cornmon-Iaw Rule from the number of """"'"" 
appell ... decisionl i. misleadi.,.. Many perpetuity violations SO .ndeIeCIed at unlitlpled. makina k 
I • .,. ill matIer 01 luck ill to which ones are cut down and which onesesc..,e. See.e.,_ Fruehwald, 
Rule Api"" PorpeIuilies S.vinl/J Cia."", 30 Ind. B.A. Res Gestae 378 (l98n l"After leYiewins l1li 

. [lndianal Su!>reme Court'. deci.ion in Metrill Iv. Wimmer, 431 N.E.2d 1294(ind. 1981ll •• hisa.""" 
had oIfI opporIUnity to review 'SOII"Ie wills .and bUsts .,..,red by various Indiana practitioners •••. 
While it was not 'IurprisinB that wveral 01 the dcx:uments this author reYtewed violated the (R)ule, if: 
WiIS surprtsinB that iO feYI of thedocuments conhlined 'uvinp dauses' desiped '10 save the bequesI: 
if the (Rlule was viotated!'l. Furthermore, the number of pe'l)etulties violations that aredetected and 
I itipted may not be accurately refiected by Ihe number of reported appellilte decisions. Char~ A. 

"'2 ~ 
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control that would be effected under USRAP is hardly significant in terms of 
national policy. 

If excessive dead-hand control is a problem, it is not US RAP that is or 
would be the root cause, but the Common-law Rule itself, especially the featu .. 
of the common-law Rule that allows the use of perpetuity saving clauses to 
validate otherwise invalid interests such as those in Examples 1 and 2, above." 
Do either or both of those examples, whether they are rendered valid through 
a perpetuity saving clause or through the wait-and-see element of U5RAP, 
violate the policy of the Rulel 

It may help to visualize what is at stake if these examples are reintroduced 
and fitted into a wider array of hypothetical family situations than considered 
earlier. I retum to Example 1 first because: (il I believe readers will recognize 
it as more typical of the desires of donors than Example 2; and (ii) it is difficult 
to argue that this example represents excessive dead-hand control, no matter 
what standard is used to judge excessiveness. 

Example l-Corpus ID Grandchildren Contingent on Reaching an Age in 
Excess of 21. G died, bequeathing property in trust, income in equal shares 
to G's children for the life of the survivor, then in equal shares to G's grand
children, remainder in corpus to G's grandchildren who reach age 30; if 
none reaches 30, to a specified charity. 

Consider how G's disposition plays out in the context of four hypothetical 
families charted on the following pages. Each family is the same and typical," 
in that there are two children (A and BI, four grandchildren (V, X, Y, and Zl, . 
eight great-grandchildren (K, l, M, N, P, Q. R, and S), and so on. The difference 
among the families comes in the spread between generations. The first family 
(Family I) has the smallest spread; in that family, the children are bom when 
the parents are 20 and 25 respectively. The fourth family (Family IV) is the 
most spread out; there, child-bearing has been deferred unti I the parents a .. 
35 and 40. The second and third families (Families II and III) fall between the 
other two: The parents are 25 and 30 when their children are bom in Family 
II and 30 and 3S in Family III. Few if any actual families will duplicate any of 
these four hypothetical families, of course. But in various combinations, and 
taking due account of the fact that the number of offspring and the timing of 
the child-bearing will vary Widely from one family to another and within the 
same family at each generation and from one descending line to another, they 
do in the aggregate sufficiently resemble actual families to make the charts 

Collier. Jr .• Esq •• lheAmerican Bar Association AdvilOf"totne USRAP DraftinlCommittee. iepie5ei_ 

to the Commibe mal in los Anples County. number '" perpetuity violotions hove been reformed, 
wilhoul _I, by the lower couoU under the California retonnllion SII .. Ie, cal. Civ. Cod. § 715.5. 
Notice, too, that perpetu,ty vioations can occur ewn if a savinI clause is inserted, as in the not un. 
corrmon case of irrevocable inter vivos trusts that im.,.-operly sear the perpetuity-period componenl 
ot the clause to lives in betnl at the settlOf""s deatn. 

2'Text at 577 supra. 
2! See note 1 S supra. 
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FAMilY I: Parents Are 10 and 15 When Children Are Bom 
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FAMILY II: Parents Are 2S and 30 When Children Are Born 

6) 
10 I! 50 \0 50 10 70 10 to 

10 2!3t'!' 0" ,. ., ,. 
A) 

10 !O 1O~5O"70 ., to 
V) 

10 20 30 \0 50 10 '0 80 '0 
K 

11 20 31 u ~ 10 70 ao ~ L) 
10 1.,0 \0 SO 10 70 10 ,. 

I) 

10 11 20 3! '0 S!. It 70 10 to 

JO!OIO\05O~'O 81 
I) 

10 2?30 '! ,. .. 7010,. 
I) 

10 105O~5O''70 ., to 
!) 

10 !O 30 \0 so 10 '1 10 ~ P) 

0) 
11 20 3! U ~ It 70 I 0 

10 eo 10 \0 50 10 70 10 '! 
Z> 

R) 10 20 30 U '! iO '1 80 
10 eo 10 ;0 50 It 70 10 

5) 

35 .... rrl 



16 USRAP BACKGROUND snJDY 

584 REAL PROPERTY, PROBATE AND TRUST JOURNAL 

FAMilY III: Parents Are 30 and 35 When Children Are Bom 
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FAMILY IV: Parents Ate 35 and 40 When Children Ate Bom 
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highly illuminating. To help visualize how the Uniform Act will apply, super. 
imposed on each chart is the 90-year allowable waiting period, measured from 
G's hypothesized death at age 75--the assumption being, for purposes of this 
exercise, that G lives out a statistical life expectancy, but no longer. 

Hypothesizing that G's death will occur at age 75, the preceding charts 
show that G's youngest grandchild, Z, will reach 30 within: 0) 5 years after 
G's death in family I, (iil 15 years after G's death in family II, (iii) 2S years 
after G's death in family III, and (iv) 3S years after G's death in family IV." 
No matter what standard is applied to gauge excessive dead-hand control, it 
would be hard to make out a case that this trust violates the policy of the Rule. 
Yet the grandchildren's remainder interest would violate the Common-law Rule 
and be invalid without a saving clause or, in its absence, without a wait-and
see element such as would be effected under the Uniform Act. This example 
also provides a good illustration of how the period determined by the perpe
tuity-period component of a saving clause or the 9O-year waiting period under 
the Uniform Act extends unused into the future long after the nonvested interests 
have vested (or terminated) and the trust has been distributed. 

Example 2, to which I now return, is less frequently created, but does 
pose a more serious question concerning excessive dead-hand control. 

Example 2 -Corpus to Descendants Contingent on Surviving Last Living 
Grandchild. G died, bequeathing property in trust, income in equal shares 
to G's children for the life of the survivor, then in equal shares to G's grand
children for the life of the survivor, and on the death of G's last living 
grandchild, corpus to G's descendants then living, per stirpes; if none, to a 
specified charity. 

Hypothesizing that G dies at age 7S and that each of G's grandchildren 
lives out a nomnallife expectancy of 7S years, Z will be the last living grand
child. The trust will terminate and the remainder interests in the corpus will 
vest (or terminate): 0) 50 years after G's death in family I, (ii) &0 years after 
G's death in family II, (iii) 70 years after G's death in Family III, and (iv) 80 
years after G's death in Family IV. A perpetuity saving clause or, in its absence, 
the Uniform Act's 90-year allowable waiting period, would grant validity to 
this trust. Does the validity of this trust offend the policy of the Rule by rep
resenting excessive dead-hand control I 

With the exception of a small number of individuals, I have detected no 
enthusiasm among either the academic community or the community of prac· 
tieing lawyers for tightening up the Common-law Rule to preclude the trust's 

lfBecause the corpus 01 the trust is not distributable until the deilth of G's last livins child. 
the b'U1I: itself wt" last a little longer. If we assume tnat C's children li¥e out thei, life -e:q:aecUnCies 
of 75 yun. 8 will be C's last !ivins child, and".".U die: m 25 years after G's death in Familv I, 
(iii 30 ';'NI1 .Jfter G's death in Family II, (iii) 3S yean after G's death in Family III, and (wI 40 
yean after GZs death in Family IV. Note me import at thl!.: Even in Family IV, the most spread out 
of the four families, the interest 01 Nth srandchild, in the ordinary course of events, vests [or 
temrinale5) ~trnn the lifetimes at G's ctlildren, wno were Uves in beinl at G's death. 
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validation. I n fact, scholars have trouble identifying the pol icy of the Ru Ie 
Against f'elpetuities, now that the major impact of the Rul~t least as far as 
nondonative transfers are concerned-falls on trusts in which the trustee has 
the power to buy and sell the assets in the trust. It can no longer be thought 
that the main function of the Rule is to protect alienability of land or other 
property from the indirect restraint effected by nonvested future interests. 

Lewis M. Simes captured what is often cited as the modern policy served 
by the Rule in his now well-known formulation: The Rule, he wrote, "strikes 
a fair balance between the desires of members of the present generation, and 
similar desires of succeeding generations, to do what they wish with the prop
erty which they enjoy:'" In putting Simes' fair balance into somewhat more 
concrete terms, the "clear, obvious, naturalline"observed by Sir Arthur Hob
house, writing about dead-hand control over a century ago. "between those 
persons and events which the Settlor knows and sees, and those wh ich he 
cannot know and see"" has a certain appeal. 

How do perpetuity saving clauses and. in their absence, the Uniform Act's 
90-year allowable waiting period. fare in the light of this standard I If the 
standard can be taken to mean that donors should be allowed to exert control 
through the youngest generation of descendants they knew and saw, or at least 
one or more but not necessari Iy all of whom they knew and saw,l9 both 
effectuate this standard well. Certainly. by this standard. the Example 2 trust 
fits well within the policy of the Rule. Before he died, G had the opportunity 
to know and see all four of his grandchildren in Families I, II, and III, and to 
know and see three of his four grandchildren in Family IV (or at least to know 
and see one of them and to antici pate the imm inent bi rth of two of the others). 

To be sure, this standard is imprecisely effectuated by perpetuity saving 
clauses and by the allowable waiting period under wait-and·see, whether 

21Simes. The Policy Against ~rperujtieJ, 103 U. PA. L. REv. 707. 723 (195S). The Restatement 
(Second) of Property (Oon.itive Transte,,) Introductory Note to Part I at 8 f1983l. picks up on nis 
theme by stating lhat "the rule against perpetUities prOVides iln adjustment or balance between 
the desire of me current owner of property to prolon&: indefinitely Into the furure nis control 0'11« 

~ne devolution and use rhereof and the desire of rile person wno will In me future become the 
owner of the affected land or other thing to be free of the dead nand:' 

liA. HOIHOUSI:, THE OlAD HAND 188 (1880). Quoting Hobnouse IS nOlto 5U!gesl: thaf nis book 
indicates suppon for me conclusions I draw from his quotation. It is true that Hobhouse Wimt on 
to saV: "I subrrMt. then, that the proper limit of Perpetuity is that of lives in beins at the time when 
the semement takes effect.'" /d. But: Hobhouse apparendy had somed1inS quite different In mind. 
a rule much more f1!'fbictive than was I.~IV acceptatMe then and one t~at would hardly be 
acceptable toGil.v: "[tlhat land should not be settted on anybody not in eltistence wi1en rhe 
.5ec:demerW takes etfect." That il. future intInStJ whollV or 90Inly in favor at unbom penons-class 
gills subject 10 o_hould be QtOhibited. "IElach generation in oum:' he urgecj, "should be 
absdute Owner of its possessions, and not shan! the ownershipwitn rilll!' Dead Of"w'tm the Unborn," 
Id. at 190--91. 

Z'1he plausible function of me tack-on 21.yNr pan of the perted is to allow tne inclusion at 
after·bom members of a generation occu~ed by lives in beinr ar the creation ot the ;nte~.5t See 
text at 578 .5uprol. 
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measured by actual measuring lives or by the 9O-year proxy of the Uniforn, 
Act." The expiration of the period is not scientifically designed to self-adj~ 
so that it coincides in each case with the death of the last living membet 0/ 
the youngest generation of descendants known and seen by the donor. To PO;Flt 
th is out, however, does not mean that the period or its proxy worics poony. I~ 
fact, it worics well because its length is sufficient to provide a margin of saleto,-: 
With respect to almost all if not all dispositions that seek to go through the 
lives of that youngest known-and-seen generation, actual vesting will occur 
prior to the expiration of the period." The period, in other words, is almost 
neVer underpermissive. 

Obviously, there is a cost of having an imprecise period that performs a 
margin-of-salety rather than a precisely self-adjusting function: It will some
times be overpermissive. That is, an imprecise period that in almost all if not 
all cases extends beyond the death of the last living member of the youngest 
known-and-seen generation" will of necessity be generous enough to allow 
some donors in some cases to eKlend control through or into generations 
completely unknown and unseen by them." Perpetuity saving clauses and, in 

lOSe. text at 577-8 supt. concerning now the allowable waiti". period under w.ait·and-'iel!' 
performs a margin-of-Hfety ramer than a precisely seK-adiustlnl function. 1hK. discussion. of 
CCUl'M!!, also applies to the period at time determined bv the perperuit'f-period COIfopliiEi" of a 
smnsdause. 

11See noIeJ 18 and 29 5Upta. 

"At the followin, chart shows, life expectancies increued dromoticoJly during the first half 
of this century. and have been inchinlJ '5~V upwards since then. In sheer numbers at yean., it t_ taket IonIlOl' to< • whole ,.....,.rion 01 deoce_ to die out than ever was though. 
po55;b1e at an earlier time. 

Year 01 Birth Liff b:pecr.ncy ilt Birth 
1982 7S 
1980 74 
1970 71 
1960 70 
1950 68 
1940 63 
1930 60 
1920 54 
1910 50 
1900 47 

Sources: U.S. Bureau 01 the Con ..... Statistical Abstract of tho United 5 ..... : 1986, Tables 
106 and 108 at 68-69I106th ed. 1985); U.s. Bureau 01 the Centus, Historical StabsticJ of 
,1>0 United States. Table B 107-115 ill 55 IPart 1, 1975). 
A word 01 caurion about the years 01 life OOIpOCUncy depicted above: They .op.e .... the aver ... 

number of yoa .. that members of • h~paoth<tic.l_ would I .... if they WOfO .ubject throu800ut 
!hoi< 11_ to the ago s;:ccific mortality ..... _ at the time of !hoi< births. This is tho most 
u .... 1 measure of the comparative longeviri .. 01 dl __ lations, but ft does shonen the 
ropottod yom 01 life expectancy if there are relarively I .... numIIon 01 _ occutring in the 
first year of life. Thil factor declines in imponance u jnfant monality deauses. 

IlFor exampte, suppose Ci in any of the fourcharted families dies prematurely enough so that his 
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. bseOCe, their proxy, the 90-year allowable waiting period under the 
theIr a Tn Act, allow excessive dead-hand control only if one asserts the view 
unlf~ line del im ited by the youngest known-and-seen generation must never, 
that ~ allowed to be crossed"-and can justify such a view by substantiating 
ever, ise harm caused by those few individual cases in which it is crossed. 
the ~ study cited earliet'· suggests that, on average, the youngest descen-

t that donors know and see before they die is a &-year old. The preceding 
~~:rlS show that that youngest descendant seldom is a child." Seldom also 
will that youngest descendant be at the other extreme, a great-great-grand
child." More likely, he or she IS a grandchtld, perhaps a great-grandchIld.'" 

;.lhoccun betoreanyot hi'S grandc:hildtenare bom. (This woukt mean malC died befoteage 4Qin 
Family I, bebe ap SO in Family II. before age 60 in Family III. and before ase 70 in Family IV.l A 
perPl!lUKv savin,S clause could ~e51 confer vaiidityon G', trust in Eomptes 1 and 2. The lives 
used to detel11l1ne m~ perpetutlV-period com.,anem: at the clause need not be limited to G''5 de-
~cendanlS livins al C's dum but can be tailored to indude the delcendants of C's parents or grand· 
parenti living at C's dead'!. This wouAd normally sweep In some very young descendants. Similanv. 
beCause the Uniform Act is bueO on averages. G's premature dum would not reduce Ihe 9O-vear 
.a11~ewaittn8period. Theprospectofthelinebeingexceededinsuchc.asesshouldcausenoundue 
concern, "oweYlI!f'. becaUSll! the VOUl'SII!f" and more prematuretv G dies, the likelihood of tom actual Iv 
crellinsll!imer disposition diminishes. The actual creation of such djsp05itionl is much more I ike1v 
wnenG's will was executed aflerorsnontv before and in anticipation ofwhen the birth orconceptlon 
oi hi's first lr3ndct1ild, V, is ilU:ici~ to be imminent, not far oIf in the dist&ntfuture. 

uA perpetuity perIOd that is neither OVerpemltssfve nor urlClel permissive could easilv be 
in...ented for cases in which the trust or otner propenv arranpmenc fits convenientlv witl"in gen
erational lines, as in c,ases like ExlrT",Jes 1 ,u.cI 2 above. Doin. so. nowever, would require 
rep!acins me ttaditional t)!riod of lives in being: ~us 21 years wim a generatIOnal scneme. nat 
is, Ihe Rule Against Perpetuities could be whollV revised to allow nonvesled propet'lV interests 10 
,emain nonveMed through I specified aeneration (including its after-born membersl, bur 1"'10 lonser. 
The specified generation could be identified as me youngelt generation comainin8 at least one 
living member at the time at the transfer. Such .a generational scheme would be complex and 
woukl ~uire te'ViSoins even the validating: side of the Common-law Rule. which in turn would 
leQUire new kymins on (he pan at lawyers. even lawyers expert in estate planning. Tne major 
source of the complexity would come about from uying ro de...ise a generauonal scheme that 
woukt adi4X ro siruations in which tI"Ie trust does not fit conveniently into !enerational lines. 

JSProgress R:~rt. supt. note 14. 
J~ln all four ramilies. G must die premawrely for this to happen-5 or more years prematurelv 

in familv IV, 15 or morevears premarurely in Family lH. 25 or more vears prematurelv in Famllv 
II, and 35 or more years prematurely in Famijv I. 

"G must outlive his jife expectancy in all four families tor .his to happen-S or more yea" 
bevond his life e:q)l!C'tanCy even in Familv I. tGreat-great-grandchiidren are not even depkted in 
tM- charts for Families U. m. and IV. but for me record G must live 2S or more yeiiU'S beyond nis 
life ~cy in Familv II. 45 or more years beyond his life expectancy in Family III, al'ld 6S or 
more years beyond his life expectanCy in Family IV') 

lITo take the two OUIer families first. the younpst descendant in Family I if G dies at age 7S 
wcMd be I new.bom gre.n.grandchild (S); G must die 1 5 or more years prematurely for tnat 
Younsest descendant to be a grandchild. In Family IV, at tne other exrrerne, C's youngest descendant 
wiU be a pair. of new.tIom grandchildren IX and V) if G dies at age 75; G must outlive his life 
expectanCy bv 30 or more vea" for that youngest descendant to be a greiit--grandchild. As for me 
in-between families, Families U and Ill. G's dying at ap: 7S would mean .hat the youngest des-
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Whatever the generation, even with respect to the small fraction of don~ 
who, like G in Example 2, seek to exen maximum or near-maximum cont'<)l 
both the Unifonn Act and perpetuity saving clauses preserve in an acce)llabi! 
way the line between descendants donors knew and saw and those th~ 
never knew and saw, by providi ng a period of ti me long enough to COV!!f 

the fonner in nearly all if not all cases while, on average, excluding the 
latter.J9 

cenclant is ~ new-bom great~grandchild (K) in Family II and a S·yeilf' okl grandchild (Z) in Family 
III. 

19!t is doublful that it can be demonstra1ed that. on averap. a "cauSiI-reiattonsnip" formUla 
for determining actual measurine: lives (see notes 10 and T 4 sapra and text accom!)anyi"l not!' 

1 7 SUpril' cunails the dead nand mote appropriatetv' than a statutory list or the 9O-year prOX'V 

thereior. About one point. there is no doubt: When donors seek m I!'xert mwmum 01 ~ar·maxinwm 
conOOl. such as C did in example 2 above, a "cauJli-t'elationsilip" regime .accommodate'S them. 
Tne allow.~e wallinB period usina a "cauloIl.otelationship" formula an expanci 10 a period of 90 
years Of more in 'Such cases. In E:um~e 2, (or instance. the younaest "cilUYketationship" 
_rinllile would presumably be G's __ descendant 1M.,." G', death. H "' .. youngest 
meosurinl life and "'" after-bom grandchildre>, if ~ ate ony, live out ""'11 _al life 
expectancies (.as determined in Table 108 in U.s. Bureau of the Cemus, Statistical Abstract oi the 
Uniled States: 1986 at 69), the allowable waitinlJ period for each of the four families is more than 
ample to valklate the disposition in each cue-and is longer in eKh case man the flat gO-year 
waiting: period under the Uniform Act: 

wmple 2 Under A "C.ausa'·R..Ialionship" R1!gime 

Younsesc: Projected Projected 
"C-R" Allowable TIme of 
,~rinlJ Waiting Actual Unused 

Famil'f Ufe I'eriocf Vesting End-Portion 

I S lage 0) 96175+21) 50 46 

" K lage 01 96 (75+211 60 36 
III Z lage 51 9217. +211 70 22 
IV X&Y lige 0) 96175+211 80 16 

If the "causal..relationsnip" formula produces a projected allowab4e wauing period shorter man 
the ome, methods. it occurs sporadically and only when the greater mal'8in of safety p~ded by 
a lonpr per;od is unlikely to be needed to accommodate the drsp05ition-4.e., if acwaj vesting 
is projected to occur within oil snoner period of time. The difference in such CiiISeS IS ~y in the 
lensth of the unuHd end-portion of the aUowab4e waiting period, which ;5 a maaer of no im
pc)f't.IIJa at all so tv i.5 curtailment 01 dead-hMKI controJ ;s concerned. In Exa"",,1e 1 above, for 
instance. the vounlftl: "cauw-~ationlhjp" measurinlJ life is presumabiy C's youngest arandchild 
living al G's de .... In families III and IV, therefore, the projec1ed "causal-relationship" waiting 
period for exam~e 1 would be the same as that to, Example 2, even thouah actual vestina in 
Example 1 hi proteeted to occur decades eanief'. Only in families I and II is the projected' 'CiiUsal-

reationsrn,,"" waiting: period shorler for Exam~e 1 than it is fo, Example 2. and in bottI of these 
families me unused end-portion is equal to Family Ill's and greater than family IV's; 
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II. SECTION·By·SECTION ANALYSIS OF 

THE UNIFORM ACT. WITH STATUTORY TEXT 

This part of the article turns to a section-by-section analysis of the Uniform 
Act. It is presented in the following format: The text of each section is fi rst set 
forth. followed bya commentary explaining the section's import and the ra
tionale of certain of its features. The commentary presented here is considerably 
briefer than the actual set of Comments appended to the Act. The Comments 
.wended to the Act are quite detailed and contain numerous examples de
signed to asSist lawyers and judges in applying the Act to actual cases. 

SECTtON 1. STATUTORY RULE AGAINST PERP£TUITIES. 

la) A nonvested property intefe51 is invalid unless: 
(1) when the interest is created, it is certain to vest or terminate no later than . 

21 yean after the death of an individual then alive; or 
12) the inh!n!5t eilller vests or terminates within 90 years alter its creation. 

Ib) A general power of appointment not presenny exercisable because 01 a 
condition precedent is invalid unless: 

i1) when the power is c",aled, the condition precedent is certain to be sat· 
isfied or become impossible to satisfy no later tilan 21 years aiter the death of an 
individual then alIve; or 

(2) the cond ilion precedent either is satisfied or becomes impossible to satisfy 
within 9O'years aiter its creation. 

Ic) A nongeneral power 01 appointment or a general testamentary power 01 
appointment is invalid unless: 

(1) when the power is created, it is certain to be irrevocably exercised 
or otherwIse to tenninate no later than 21 years after the death 01 an individual 
then alive; or 

(2) the power is irrevocably exercised or otherwise terminates within 90 years 
aitor its creation. 

Id) In determining wnelller a nonvested property interest or a power of 
appointment is valid under subsection (0)(1), (b)(1), or (e)m, the possibility 
that a child will be born 10 an individual aiter the individual's dealll is 
disreganjed. 

Commentary. Section 1 establishes the Statutory Rule Against Perpetuities 
(Statutory Rule). As provided in Section 9, the Uniform Act supersedes the 
Common-law Rule Against Perpetuities (Common-law Rule) in jurisdictions 

Ex.nple , Under A "uusa/-Rel.uonship" Regime 

Younlftl: Projected Projected 
"C-R" Allowable Time of 
/lM!asurin8 Waiting Actual Unused 

Family life P\!riod Vestine End-Portion 

Z (age 25) 72(51+211 5 &7 
II Z (age 15) 82 (61 + 21) 15 &7 
III Z (age 5) 92 (71 +21) 2S &7 
IV X&Y (age 0) 9&{75+211 35 &1 
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previously adhering to it lor repeals any statutory version or variation thereof 
previously in effect in the jurisdiction). The Common-law Rule (or the statuto", 
version or variation thereof) is replaced by the Statutory Rule in Section 1 and 
by the other provisions of the Uniform Act. 

Section 1(a) covers nonvested property interests. and will be the subsection 
most often applicable. Subsections (b) and (c) cover powers of appointment. 

Paragraph (1) of subsections (ai, (bl, and Icl is a codified version of the 
validating side of the Common-law Rule. In effect, paragraph 11) of these 
subsections provides that nonvested property interests and powers of appoint. 
mentthat are valid under the Common-law Rule Against Perpetuities, including 
those that are rendered valici because of a perpetuity saving clause, continue 
to be valid under the Statutory Rule and can be declared so at their inceptions. 
This is an extremely important feature of the Uniform Act because it means 
that no new learning is required of competent estate planners: The practice of 
lawyers who competently draft trusts and other property arrangements for their 
clients is undisturbed. 

Paragraph (2) of subsections (ai, Ibl, and Ic) establishes the wait-and-see 
rule. Paragraph (21 provides that an interest or a power of appointment that is 
not validated by paragraph (1 I, and hence would have been invalid under the 
Common-law Rule. is given a second chance: Such an interest is valid if it 
does not actually remain in existence and nonvested when the allowable 90· 
year waiting period expires; such a power of appointment is valid if it ceases 
to be subject to a condition precedent or is no longer exercisable when the 
allowable 90·year waiting period expires. 

The rule established in subsection Idl deserves a special comment. Sub
section Idl declares that the possibility that a child will be born to an individual 
after the individual's death is to be disregarded. It is important to note that this 
rule applies only for the purpose of determining the validity of an interest (or 
a power of appointment) under paragraph 11) of subsection (al. Ibl. or (c). The 
rule of subsection (d) does not apply. for example. to questions such as whether 
a child who is bom to an individual after the individual's death qualifies as a 
taker of a beneficial interest-as a member of a class or otherwise. Neither 
subsection (d). nor any other provision of the Uniform Act. supersedes the 
widely accepted common-law principle. sometimes codified. that a child in 
gestation la child sometimes described as a child en ventre sa merel who is 
later bom alive is regarded as alive at the commencement of gestation. 

The limited purpose of subsection (dl is to solve a perpetuity problem 
caused by advances in medical science. The problem is illustrated by a case 
such as "to A for life, remainder to I<s children who reach 21." When the 
Common-law Rule was developing, the possibility was recognized, strictly 
speaking, that one Or more of I<s children might reach 21 more than 21 years 
after A's death. The possibility existed because I<s wife (who might not be a 
life in being) might be pregnant when A died. If she was. and if the child was 
born viable a few months after I<s death. the child could not reach hisor her 
21 st birthday within 21 years after I<s death. The device then invented to 
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l;date the interest 01 Ks children was to "eKtend" the allowable perpetuity 
va iod by tacking on a period 01 gestation, il needed. As a result, the common
:: perpetuity period was comprised of three components: (1) a life in being 
(2) plus 21 years (3) plus a period of gestation, when needed. Today, thanks 
to sperm banks, frozen embryos, and even the possibility of artificially main
taining the body /unctions of a deceased pregnant woman long enough to 
deVelop the fetus to viabilitv"'-advances in medical science unanticipated 
when the Common-law Rule was in its developmental sta~aving a preg
nant wife at death is no longer the only way 01 having children after death. 
These medical developments, and undoubtedly others to come. make the mere 
addition of a period 01 gestation inadequate as a device to confer initial validity 
under Section lla)(1) on the interest 01 Ks children in the above eKample. The 
rule of subsection (d), however, does insure the initial validity of the children's 
interest. Disregarding the possibility that children of A will be born after his 
death allows A to be the validating life. None of his children, under this 
assumption, can reach 21 more than 21 years after his death. 

Note that subsection Id) subsumes not only the case of children conceived 
after death, but also the more conventional case of children in gestation at 
death. With subsection (d) in place, the third compone!1t of the common-law 
perpetuity period is unnecessary and has been jettisoned. The perpetuity period 
recognized in paragraph (1) 01 subsections (a), (b), and Ic) has only two com
ponents: III a life in being (2) plus 21 years. 

As to the legal status of conceived-after-death children, that question has 
not yet been resolved. For eKample, if in the above eumple A leaves sperm 
on deposit at a spemn bank and after A's death a woman (K s widow or another' 
becomes pregnant as a result of artificial insemination, the child or children 
produced thereby might not be included at all in the class gift." Without trying 
to predict how that question will be resolved in the future, the best way to 
handle the problem from the perpetuity perspective is the rule in subsection 
Id) requiring the possibility 01 posHleath children to be disregarded. 

SECTION 2. WHEN NONVESTED PROPERTY tNTEREST OR 
POWER OF APPOINTMENT CREATED. 

(al Except as provided in subsections Ibl and lei and in Section S(al. the time 
of creation of a nonvested property interest or a power of appointment is deter
mined under general principles of property law. 

(b) For purposes of this [Aetl. if there is • person who .Ione can exerc,se a 
power erealed by a governing instrument to become the unqualified beneficial 
owner of Ii) a nonvesled property interest or (ii) a property interest subject to a 
power of appointment described in Section 1(bl or 1(c). the nonvested property 
interest or power of appointment is created when the power to become the un· 

..aSee Detroit Free Press, Julv 31. 1986. aISA; Ann Arbor News, Oct. 30, 1978. at CS lAP 
'1Ory); N.Y. Times. Dec. 6. 1977. a' lO; N.Y. Times. Dec. 2. 1977. al B16. 

4'Cf. REsT .... TEMENT {SECONO) Of PROPERTY (C>oNATIVE TRANSFW) Introductory Note to Ch. 26 at 

2-3 (Tent Draft No.9. 1986). 
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qualified beneficial owner terminates. [for purposes of this !Actl. a joint Pa~ 
with respect to communiry property or to marital property under the Unifor'rt! 
Marital Property Act held by individual. married to each other i. a po_r ""Or. 
cisable by one person alone. I 

lei For purposes of this IActl. a nonve.ted property interest or a ~ of 
appointment arising from a transfer of property to a previously funded trust Ot 

other existing property arransement is created when the nonvested property inte~ 
or power of appointment in the original contribution was created. 

Commentary, Section 2 defines the time when. for purposes of the Unifol'Tll 
Act. a nonvested property interest or a power of appoi ntment is created. The 
period of time allowed by Section 1 is measured from the time of creation of 
the nonvested property interest or power of appointment in question. Section 
5. with certain exceptions. provides that the Uniform Act applies only to 
nonvested property interests and powers of appointment created on or after 
the effective date of the ACt. 

Section 2(a) provides that. with certain exceptions. the time of creation 
of nonvested property interests and powers of appointment is determined 
under general principles of property law. Because a Will becomes effective 
as a dispositive instrument upon the decedent's death. not upon the execution 
of the Will. general principles of property law determine that a nonvested 
property interest or a power of appointment created by Will is created at the 
decedent's death. With respect to an inter vivos transfer. an interest or power 
is created on the date the transfer becomes effective for purposes of property 
law generally. normally the date of delivery of the deed or the funding of 
the trust. AS for a nonvested property interest or a power of appointment 
created by the testamentary or inter vivos exercise of a power of appointment. 
general principles of property law adopt the "relation back" doctrine. Under 
that doctrine. the appointed interests or powers are created when the power 
was created. not when it was exercised. if the exercised power was a non
general power or a general testamentary power. If the exercised power was 
a presently exercisable genera I power. the relation back doctri ne is not fol
lowed; the time of creation of the appointed property interests or appointed 
powers is regarded as the time when the power was irrevocably exercised. 
not when the power was created. 

Section 2(b) provides that. if one person can exercise a power to become 
the unqualified beneficial owner of a nonvested property interest (or a property 
interest subject to a power of appointment described in Section 1 (b) or 1 (c)). 
the time of creation of the nonvested property interest (or the power of ap
pointment) is postponed until the power to become the unqualified beneficial 
ownerceases to exist. This is in accord with existing common law, The standard 
example of the application of this subsection would be a revocable inter vivos 
trust. For perpetuity purposes. both at common law and under the Uniform 
Act. the nonvested property interests and powers of appoi ntment created in 
the trust are created when the power to revoke expires. usually at the settlor's 
death. 
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'00 2(c) provides that nonvested property interests and powers of 
SeCI~1 arisi ng out of transfers 10 a previously fu nded trust or other existi ng 

,ppO' n arrangement are created when the nonvested property interest or 
PrO~f appointment arising out of the original contribution was created. This 
voW:; an administrative difficulty that can arise at common law when sub
,vo :m transfers are made to an existing irrevocable inter vivos trust. Arguably. 
;eQu roman law. each transfer starts the period of the Rule running anew as 10 
a~ ~ouansier. The prospect of staggered periods is avoided by subsection (cl. 
~:bsection Ic) is in ac;cord with th: saving-cla~se principle of wait-and-see 

braced by the Uniform Act. If the Irrevocable IOter VIVOS trust had contained 
e':'aving clause. the perpetuity-period component of the clause would be mea
a red by reference to lives in being when the original contribution to the trust 
~as made, and the clause would cover subsequent contributions as well. 

SECTION 3, REFORMATION. 

upon the petition of an interested person, a court shall reform a dispoSition in 
the manner that most closely approximates the transferor's manifested plan or 
distribulion and is within the 90 years allowed by Section lla1121. llbI12), or 11c)121 
jf: 

(T) a nonvested property interest or a power of appointment becomes invalid 
under Section 1 ('talUlory rule asainst perpetuitiesl; 

(2) a class gift is nOl but might become invalid under Section 1 (statutorv rule 
against perpetuities I and the time has arrived when the sha ... oi any class member 
is to take effect in possession or enjoyment; or 

(3) a nonvested property interest that is nOl validated by Section lla)11) can 
vest but not within 90 years after its creation. 

Commentary. Section 3 directs a COUll, upon the petition of an interested 
person,.' to reform a disposition within the limits of the allowable 90-year 

, period. in the manner deemed by the coull most closely to approximate the 
transferor's manifested plan of distribution. in anyone of three circumstances. 
Section 3 applies only to dispositions the validity of which is governed by the 
wait-and-see element of Section 1Ia)(21, 1Ib)(2), or 1Ic)(2); it does not apply 
to dispositions thalare initially valid under Section 1(all11, 1(b)(1), or 1Ic)(1 l
the codified version of the validating side of the Common-law Rule. 

This section will seldom be applied. Of the fraction of trusts and other 
property arrangements that are incompetently drafted, and thus fail to meet 
the requirements for initial validity under the codified version of the validating 
side of the Common-law Rule. almost all of them will have terminated by their 
own terms long before any of the circumstances requisite to reformation under 
Section 3 arise. 

If, againstthe odds. one olthe circumstances requisite to reformation does 
arise. it will be found easier than perhaps anticipated 10 determine how best 

4l'fhe "interested person" who would frequenuy bring the reformation suit would be the 
trustee. 
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to reform the disposition." The court is given two criteria to work with: Ii) t~ 
transferor's manifested plan of distribution, and (ii) the allowable 90·year Pe
riod. Because govern ins instruments are where transferors manifest thei r plans 
of distribution, the imaginary horribl.e of courts beinS forced to probe the minds 
of long-dead transferors wi II not materialize." 

The theory of Section 3 is to defer the right to reformation unti I reformatiOll 
becomes truly necessary. Thus, the basic rule of Section 3(1) is that the right 
to reformation does not arise until a nonvested property interest or a power Of 
appointment becomes invalid; under Section 1, this does not occur until tile 
expiration of the 90-year allowable waiting period." As noted above, tnil 
approach substantially reduces the number of reformation suits. It also is con. 
sistent with the saving-clause principle embraced by the Uniform Act. Deferring 
the right to reformation until the allowable waiting period expires is the only 
way to grant every reasonable opportunity for the donor's disposition to wort 
itself out without premature i nterlerence." 

~JNote that reiormatton under Section 3 is mandmry, not up 10 the discretion of tne cou.t 
Consequently, as noted in me Comment to Section ), the common-law doctrine of in~ 
ilWllidily i, superoeded I>y Ihe Act. 

oMPema,ps the easiest way to iIIustra1e the operation at Section 3 is to 9f'OYide one of the 5eVt'rII 
examples contained in the Comment to that section. It may be noted that the trust establi!heod i" 
miS eumpte is abnormal in that me donor. G. trted 10 exceed thetair baiancebetween descendilnt! 

he knew and those he aid nor know. Consequentlv. the trust is not lilcefy to termin. by its own 
....... IJefore Ihe expiration of Ih. allowable <JO.year wailinll period. 

Multipl~eration Trust. G devtsed 9I"QPeItV in IrUst. directing the trustee to pay tne mcorn. 
"to A for life. then to A's d'.ildren for the life of the survivor, then to A's grandchildren for tnt 
life at the survivor, and on the cIHth of A's last SUlYMng gandchUd, Ihe corpus of the trust iI 
10 De divided amons I'<,lhen-living descendants per stirpes; if none, 10" a specified charily. G 

was 5UlVived by hi' child Wand by l'<,lWO minor cnildren (X and YJ. After C', death •• nooher 
child (1J was born to A. Subsequently. A died, ,urvived by hi' cnil~ IX, Y. and Zl and bv 
_ ""-;Idten (M, N, and 01. 

The yalidity of the remainder in~ in the corpus in favor of ~s descendants wno suIVive 
the death of ~s last IUrYM"8 lI'andch"d and the alternative remainder interesl in the corpus 
in '- of Ih. specified charily i, pemed by Section 1('K21. 

Likely, some of A's srandchildren wili be oilive on the 90th anniversary of G's deam. If ;0, 

the remainder interests in the corpus of the trun then become invalid under Sechon HaU2!. 
givinS rise 10 Section JIll'S prerequisite to reformation, 
How ill court should reform G's disposition is rather apparent if lime is taken to worle: throu~ 

the eumple. In reforminS G's disposition so mat it comes as close as possible to his manlfesled 
ploin of diSCribution witnout exceeding: the allowable 9().year period. lIle Comment m Section 1 
sugesa. mat the court should order the following! (i) close the class in favor of J<s descendanlS 
.. 0I1he 90th ann........., of C', death IprecludinS new • ......,.. Ih.,.,aftert, (ii) rno.e bock ... 
time when IUMvorship is ~red, so lIlat the remainder imenm is transformed into one thar IS 

In favor of C's descendants who SUf'YiYe the 90ltI anniversaty of G's death (rather than in f~ 01 
!hole wI10 _ !he death of 1'<. la" IUIVMns lI'andchiid), and (iiil redefine !he cl ... 50 IN' 
its makeup is formed as if A'51ast suNi..,inS grandchitd died on the 9(;Mh anniversary of G's death . 

• 'lhe Restatement (Second) is in accotG. Refomwion is provided for in the Restatement onlv 
if the nonvested property inlef'eSt becomes inv.Ud after waitins out the allowable waiting penod, 
_ 15EcoNoi OF I'ItoPmv 100NAlM TlAN ..... , § 1.5 11983). 

"The Committee speciHcaliv rejected ltIe idea of grantinw a riS~'It to reformation al anv tim!' 
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At the same time, the Uniform Act is not inRexible, for it grants the right 
reformation before the expiration of the 90-year allowable waiting period 

10 hen it becomes necessary to do so or when there is no point in waiting that 
w iOd out. Thus subsection (2), which pertains to class gifts that are not yet 
:: still might become invalid under the Statutory Rule, grants a right to ref-

rmalion whenever the share of any class member is entitled to take effect in 
~on or enjoyment. Were it not for this subsection, a great inconvenience 
and possibly injustice could arise, for a class member whose share had vested 
within the allowable period might otherwise have to wait out the remaining 
part of the 90 years before obtaining his or her share." Reformation under this 
subsection will seldom be needed, however, because of the common practice 
of structuring trusts to spl it into separate shares or separate trusts at the death 
of each income beneficiary, one such separate share or separate trust being 
creared for each of the income benefiCiary's then-living children; when this 
pattern is followed, the circumstances described in subsection (2) will not 
arise .... 

on a snowinl of a violation ot the Common·law Rule, IS some srates have done. The ~e 
under these statutorily or judicially esrablished relotm.ition principles hu not been satisfactory. 
Thec:ounsttaw Ioweted qec .... It.'pncies to 2T. an unwarranted distortion of lhedonor's intention 
_,like Exam ... I IdilCllSMd 01 _ occomponyins notes 25-26 ,upra).lhe c .... were JUCh 
tNt !he ......u.s of !he beneficiaries' in_ would almost c .... inly occur we41 wilhin Ihe period 
of lime determined by the perpelUiIy.period component of a saving clause CIt. in Ihe absence 01 
such a clause. weU within the time .11owed by a wait-and-tee ~ement such as wouki be etfercted 
by the Uniform Act. The cases Ioweri"l apo COl «Wif!tlCies to 21 are collected and discussed in 
Wa_,Petpewi!y Refotm. 81 MIcH.l. Rlv. 1718.1757 n.l03 (198)). 

~5ubseclion (2) is iIIUSI1OIOd by the foIlowins ... "",Ie, taken hom Ih. ConwnenI to th .. 
subsection. 

ABe ConrinsencY in Exceu of 21. C devised property in trust. di~nslh. trustee \0 pay Ihe 
iocome "'\0 A for life, !hen \0 I'{, children", Ihe cor",,, allhe trust i, to be equally divideli 
amons I'{. childl8l wIIo _ Ihe a80 01 30. C was survived by A. by I'{, "",use (H). and by 
A's IWO children {X and Yl. boIh 01 whom were under ,n. a80 01 30 wilen C died. After C', 
dealh, anadler child III w .. bam to A. 

The daSisift is not Yl:lidated by Section 1 (a)(l), Under Seaton 1 (a)(21, the cnildren''S remainder 
interest becomes invalid only if an interest of oil class member neither 'Vests nor terminates Within 
90 yean after G's doth. Although unUkefy, suppose .nat ilt A's death (prior to tM expiration of 
me go..year period), Z's ap w.as such that he or she could be alive but under the age of 30 on 
the 90th annIVersary of C's death. Suppose further that .at 1<5 dealh X and Y were over the age 
of lO. Z's interest and hence d1e clus Sift 15 a whole is not yet invalid urder the StatutDry Rule 
because Z mi1ht die under !he • of JO within the ~ period following C', death, but 
tn. cl_1ift rrriaht become i"""lid because Z misN be alive ond undeflhe • of 30, 90 yea" 
after C', death. Conseq...ny, Ihe _ui,iIes 10 __ in subseclion (2j are satisfied. 
and I coun: would be justiflf!'d in retorminS G's dil4lO5ition to provide thlt Es interat is condnpm 
on _ins !he • Z can _ if Z lives \0 !he 90th anniWnary 01 C', death. This would 
render Z'. i_ .alid '" far .. Ihe ~ Rule Apin. Perpetuities is concenned, and allow 
the d ... Silt .s a wiIole \0 be decilled valid. X ond Y would Ihus be entitled immediately to 
their onHhird sh.Jres ucn.lf Z's intetesl' later vested. Z would recetYe the r'emaininR one-tt.ird 
share. If Z failed· to rucn the required. under the reformed diSf)OSiliOfl, me remainin! one-
third share would be divided equaUv between X and Y or their SUCce5S<M1 in interftt. 

"'Theeumple in ncne .'.supr,a w.u ~rposetystructured to illustrate the application of Section 
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Subsection 01 also grants the right to reformation before the 90-year 
waiting period expires. The circumstance giving rise to the right to reformatIon 
under subsection (3) occurs if a nonvested property interest can vest but not 
before the 90-year period has expired. Though unlikely, such a case can 
theoretically arise. If it does, the interest-unless it terminates by its ow., 
terms earlier-is bound to become invalid under Section 1 eventually. There 
is no point in deferring the right to reformation until the inevitable happens. 
The Uniform Act provides for early reformation in such a case, just in case 
it arises.49 

3(2), In an acrual trust, however. i( would be more likely Ihat G's dispo~tion would be 'Stn.Jctu~ 
quite differently. On A's deam, me ryplCal trust would diVide Into equai s"ares ~Of tru5tsl. tin!! 

snare each for A's then-livins children {and one 'Shiite each for the lhen--livins descendants of,any: 

of 1<5 chiklren who had predecused AI. The ~rate share or trust tor each then-livinog chitd 
would pay me income from mat snare to Ihat child until the child dies or rracht!t 30. whic~ 
occurs first. with the corpus of tnat share IOIn8 outright to thilt child if he or sne reaches 30; t~ 
would also be an a~ate gift over if me child dies before reaching 10. 

If the trust were structured m is way. Ihe SO<illled sub-c:IASs doctrine would a~y, eHmina!i~ 
the need 10 petition for reformation on ... ·s death in order for X and V to receive their 'Shal"!5 
immediately. The tnJst would divide into three "Separate snares when A died, one share for X. one 

for Y. and one for Z, Under the sub-c~ss doctrine, the validily of the intereas of X and V would 
not depend on the valMjity of Z's interest, Because X and Y were hvinS .;: G's death, their interests 
were ceftaln to vest or terminate within their own Hfetimes. and were meretore initially valid und!f 
Section 1 (aKl ), the codified version at me v.aliditinS side of the Convnon-Iaw Rule. No reformation 
suit would be necessary for X .and Y to receive me corpus of their respective 'Shares Immediate! ... 
on A's death. The validtly of the interest of the atter--bom child. Z. in me corpus of his or he 
separam share or trusr: would be governed by the wait-and-see element of Section 1 (aK21. On thp 

fadS given (unlikely is they are to arisel. it would be imposil4ble for Z's interest to vest within tht 
9Q.year waitins penod. Section 3(3) would therefore app'y to allow an interesled penon 10 pelihCrl 
for teformation of Z's interest; such a reforma .. on suit, which would be a less pressing matt!r 

because Z's income interest would be vaiid, woukt probablY' result in low«ins me aae contingency 
with respect to Z's nonvested interest in the corpus at hi'5 or her sNit!' or trust to the age Z can 
reach on the 90th anniversary of C's death. The point is, however, that even in this exceedln~ 
unlikely factual ~tuation, such a reformation suit would not be r\Ke'j,sary in order for X and Y 10 

receive meir shares. 
~9'n addition to the situation With respect to Z's interest in .he example in note 48 supta. the 

appjication at Section 3(3) can be illustrated by me following example. taken irom the Comment 
to mat subsection: 

Case 01 An Interest As of Its Creation, Being Jmposslble to Ven WiUt;n the Allowable 9{1. 'fE'~r 

Period, G devised property in trust, direcnnS the truSlee to divide the income. per stl rpes, amo~ 
G's descenda:ntJ from time [0 time livin8, for 100 ~ars. At the end 01 the lOO-year penoa 
foliowinB G's death, the trustee i1; to di5bibute the corpus and accumulated income to G'5Ihen· 
livina; descendintS, per stirpes; if none, to the XYZ Charity. 

The nonvested ~roperty i~t in favor at G's descendants w"o are livinS 100 years airel' 

G's death can vest, but not wittNn the allowa~e 9O-year period at Section 1 taK21. The intereSt: 

would viotate the Common-law Rule, and nence is not validated by Section l(a){lj, because 
there is no yalidating:life. In these circumstances, il court, on the petition of an inlerested penon. 
is required by Section 3(3) to reform G's disposition w1lhin the limitJ of the allowabie 9O-veil' 

period. An appropriate result would be for the court to lower the period follOWing G's dead1 
from a l00-year period to a 9Q..year period. 
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SECTION 4. EXCLUSIONS FROM STATUTORY RULE AGAINST PERPETUITIES. 

Section 1 (staIuIOry rule against petpelUitiesl does· not apply to: 
(1) a nonvested property interest or a power of appointment arising out of a 

nondonaIive transfer, except a nonvested propeny interest or a power of appoint
ment arising out of (i) • premarital or postmarital a/lleement, (ii) a separation or 
divorce set'deI • .ent. (iii) a spouse's eiectionl (ivl a similar arrangeeltent arising QUI 
of a praopective. existing, or p ...... ious marital relationship between the parties, (VI 

a contract ,., make or not to revoke a will or trust, (vii a contract to exercise or 
not ,., exen::ise a power of appointment, (vi i) a transier in satisfaction of a duty of 
support.. or tviti) a reciprocal transrer; 

(2) a fiduciary's power relating to the administration or management of assel5. 
including the power of a fiduciary to sell. lease. or mortgage property, and the 
power of a fiduciary to determine principal and income; 

(l) a power to appoint a fiduciary; 
(4, a discretionary power of a trustee 10 dislribute principal before termination 

of a trust to a beneficiary having an indeleasibly vested interest in the income and 
principal; 

IS) a nonvested propeny interest held by a charity, government. or govern
mental agency or subdivision, if the nonvested property interest is preceded bv 
an interest held by another charity, govemment. or governmental agency or 
subdivision ; 

(6) a nonvested property interest in or a power of appointment with respect 
to a trust or other property arrangement forming pan of a pension, profit-sharing, 
stock bonus. health, disability, death benefit, income deferral. or other current or 
deferred benefit plan for one or more employees, independent contractors. or their 
beneficiaries or spouses. to which contributions are made for the purpose of 
distributing to or for the benef~ of the participants or their beneficiaries or spouses 
the property, income, or principal in the trust or other property arrangement. except 
a nonvested property interest or a power of appointment that is created by an 
election of a participant or a beneficiary or spouse; or 

(7) • property interest. power of appointment, or arrangement that was not 
subject to the common-law rule against perpetUities or is excluded by another 
statute of this State. 

Commentary. Section 4 I ists the interests and powers that are eKcI uded 
from the Statutory Rule Against Perpetuities. This section is in part declaratorv 
of existing common law but in part not. Under subsection (7), all the exclusions 
from the Common-law Rule reCognized at common law and by statute in the 
state are preserved. 

The major departure from existing common law comes in subsection (1). 
In line witl1 long-standing scholarly commentary. 50 subsection (1) eKcludes 

"6 _l1000 LAw Of PIIOftOTY § 24.56 it 1421A. Casnered.19S21; L. Simes & A. 5milh. Tile 
Law 01 Futunl 1_ § 1244 at t 5912d ed. 19561; Leach. Perpe"" ... : New Ab,utUiIV. Judic,al 
and StolUIiOr)' COrteCt/Ve5. 73 H .... L. R£y. 1318. 1321-22119601; Leach. A!tpe<uili .. in a 
Nutshell. 51 H...,. L. REV. 638. 660 (19381. See al10 Metro!Jolitan Tramportation Au_IV v. 
Btu'*' Reoity C"", .• 67 N.Y.2d 156. 492 N.E.2d 379. 384 119661; RUT""""N' (SECONO' Of 

PIoPam' (Dc::INAJM TIlANSFUSI Introduction M 1 (198l). 
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EXHffiITl 
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nondonative transfers from the Statutory Rule. The Rule Agamst PerpetuIties i~ 
an inappropriate instrument of social policy to use as a control on such ar. 
rangements. The period of the Rule-a life in being plus 21 years-is suitable 
for donative transfers only. and this poont applies with equal force to the 90. 
year allowable waiting period under the wait·and-see element of Section 1. 
That period. as noted. represents an approximation of the period of time that 
would be produced. on average. by tracing a set of actual measuring lives 
identified by statutorv list and adding a 21-year period following the death of 
the survivor. 

Certain types of transactions--although in some sense supported bv con
sideration. and hence arguably nondonative-arise out of a domestic situation. 
and should not be excluded from the Statutory Rule. To avoid uncertainty with 
respect to such transactions. subsection (1) lists and restores such transactIons. 
such as premarital or postmarital agreements. contnacts to make or not to revoke 
a will or tnust. and so on. to the donative-transfers category that does not qualify 
for an exclusion. 

The Drafting Committee recognized that some commercial transactions 
respecting land or mineral interests. such as options in gross (including rights 
of first reiusal). leases to commence in the future, nonvested easements. and 
top leases and top deeds in commercIal use in the oil and gas industry. directly 
or indirectly restrain the alienability of property or provide a disincentive to 
improve the property. Although controlling the duration of such interests is 
desirable, they are excluded from the Statutory Rule by the nondonative-transfers 
exclusion of subsection (1). The reason, again, is that the period of a life in 
t>eing plus 21 years--actual or by the 90-year proxy-is inappropriate for them; 
that period is appropriate for family-oriented. donative transfers. 

The Committee was aware that a few states have adopted statutes on 
perpetuities that include special limits on certain commercial transactions." 
and in fact the Committee itself drafted a comprehensive version of Section 4 
that would have imposed a 4O-year period-in-gross limitation in specified cases. 
In the end, however. the Committee did not present that version to the National 
Conference for approval because it was of the opinion that the control of 
commercial transactions that directly or indirectly restrain alienability is better 
left to other types of statutes. such as marketable title acts" and the Uniform 
Dormant Mineral Interests Act. backed up by the potential application of the 
common·law nules regarding unreasonable restraints on alienation. 

SECTION 5. PROSPECTIVE APPLICATION. 

(a) Except as extended by subsection (bl, this [Actl applies to a nonvested 
property interest or a power of appointment that is created on or after the enectiove 
date of this (Act). For purposes of this section. a nonvested propeny interest or a 
power of appointment created by the exercise of a power at appointment IS created 

;'t.8.; FLA. STAT." 689.22(3)(a); Ill. REV. STAT. ct!. 30. § 194fa). 
i"E.g., the Uniform SimJ)lificatlon oj Land Transfers Act. 
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when the _ is irrevocably exercised or when a revocable exercise becomes 
irrevocable. 

(b) If a nonvested property interest or a power of appoinlmeM was crealed 
before the effective dare of this (Actl and is de!ermined in a judicia' proceedin", 
commenced on or alter the effective date of this IActI. to violate this State's rule 
against perpetuities as that rule existed before the eifectiw date of this (Actl. a 
court upon the petition of an imeresled penon may reform the disposition in the 
manner that most closely approximates the transferor's manifesled plan of distri
bution and is within the limits of the rule aga;nst perpetuities applicable when the 
nomested property interest or _ of appointment was created. 

Commentary. Section 5 provides that. except for Section Sib). the Uniform 
Act applies only to nonvested property interests or powers of appointment 
created on or after the Act' 5 effective date. The second sentence of subsection 
(al establishes a special rule for nonvested property interests (and powers of . 
appointment) created by the exercise of a power of appointment. The import 
of this special rule. which applies to the exercise of all types of powers of 
appointment (general testamentary powers and nongeneral powers as well as 
presently exercisable general powers), is that all the provisions of the Uniform 
Act except Section Sib) apply if the donee of a power of appointment exercises 
the power on or after the effective date of the Act, whether the donee's exercise 
is revocable or irrevocable. In addition. all the provisions of the Act except 
Section Sib) apply if the donee exercised the power before the effective date 
of the Act if Ii) that pre-effective-date exercise was revocable and (ii) that 
revocable exercise becomes irrevocable on or after the effective date of the 
Act. The special rule, in other words, prevents the common-law doctrine of 
relation back from inappropriately shrinking the reach of the Act. 

Although the Statutory Rule does not apply retroactively, Section Sib) 
authorizes a court to exercise its equitable power to reform instruments that 
contain a violation of the state's former rule against perpetUities and to which 
the Statutory Rule does not apply because the offending property interest or 
power of appointment was created before the effective date of the Act. Courts 
are urged in the Comment 10 consider reforming such dispositions by judicially 
inserting a saving clause, because a saving clause would probably have been 
used at the drafting stage of the disposition had it been drafted competently. 
To obviate any possibility of an inequitable exercise of the equitable power to 
reform. Section Sib) limits its recognition of the authority to reform to situations 
in which the violation of the former rule against perpetuities is determined in 
a judicial proceeding that is commenced on or after the effective date of the 
Act. The equitable power to reform would typically be exercised in the same 
judicial proceeding in which the invalidity is determined. 

SECTION 6. SHORT nTLE. 

This (Act) may be cited as the Uniform Srawtoty Rule Against Alrperuities. 

SECTION 7. UNIFORMITY OF APPlICATION AND CONSTRUCTION. 

Th is (Act) shall be appj led and construed to effectuate its gen",al purpose to make 
uniform the law with respect to the subject of this (Actl among states enacting it. 
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SECTION 8. TIME OF TAKING EFfeCT. 
This (Act) takes effect ____ _ 

SECTION 9. (SUPERSESSION! (REPEAL). 

This (Act! (supersedes the ru Ie of the common law known as rile ru Ie agai .. 
perpetuities! (repeals 1Ii.1 statutes 10 be repealed)!. 

III. CONCLUSION 

The Uniform Act makes wait-and-see fair. simple. and workable, and il 
does so without authorizing excessive dead-hand control. Coming, as it d~ 
on tile heels of the Restatement (Second)'s adoption of wait-and-see, perpetuitl, 

reform in mis country may at (ong last be achievable. The Act deserves SeriOlJs 
consideration for adoption by the various state legislatures. 
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Modemizing 
the 

RuleAgainst Perpetuities 

There is now an opportunity for 
the various states to modernize 
the ancient Rule against Perpetui

ties. Ancient though it may be, it contin
ues to plague bona fide purchasers and 
optionees of various real property inter
ests. as well as drafters of wills and trusts. 

The National Conference of Com
missioners on Uniform State Laws 
I :-JCCUSL\ has approved and recom
mended for adoption by the various 
states a Uniform Statutory Rule Against 
Perpetuities Act (USRAP). The pro
posed Act has gained the approval of the 
American Sar Association. the Ameri- . 
can College of Real Estate Lawyers and 
the American College of Probate Coun
sel. In the jurisdictions in which it is 
adopted. it could bring welcome relief to 
lawyers who practice in the fields of real 
estate. probate and trust law, as well as 
others who forget the draconian effect of 
an inadvertent violation of the long es
tablished rule with respect to remoteness 
of vesting. The states of South Carolina 
and Nevada acted quickly and have 
adopted USRAP effective luly 1. 1987. 

The common law Rule against Per
petuities. as stated in Gray, I1u Ruk 
Against Perpetuities (4th ed .• 1942) at 
page 191. is: "No interest is good unless 
it must vest. if at all. not later than 

luly/ August 1987 

By James M. Pedowitz 

twenty-one years after some life in being 
at the creation of the interest:' Many 
states have adopted statutory provisions 
which follow the rule either strictly or 
with some modifications. Some state 
statutes also limit the suspension of the 
power of alienation by the same time 
standard. 

The common law rule and its statu
tory derivatives require the attention of 
the courts all too frequently, particularly 
since careful drafterseasilycan avoid its 
impact. Most recently. in Metropolitan 
Tramp. Auth. v. Broken Realty Corp. 
(492 N.E.2d379 (N.Y. 1986)), the high
est Court in New York considered 
whether that part of the New York stat
utory rule that limits remote vesting ap
plies to certain preemptive rights. After 
reviewing the law and the statute. the 
Court decided the case upon principles 
of the" reasonableness" of the particular 
preemptive right, and the public nature 
of one of the parties to the transaction. 

The Metropolitan Transportation 
Authority decision referred to other cir
cumstances that required application of 
the rule; e.g" for options appurtenant to 
leases (See Buffalo Seminary v. 
McCarthy. 337 N.E.2d 76 (N.Y. 1983). 
to mineral rights (Weber v. Texas Co .• 
83 F.2d807 (5th Cir.1936). cert. denkd 

55 

299 U.S. 561 (19361). to franchise rights 
(Todd v. Citizens' Gas Co., 46 f,2d 855 
(7th Cir. 1931), cert. denkd. 283 U.s. 
852 (1931) (dicta)). for options to 
expand an easement (Caruthers v. 
Peoples Natural Gas Co .• 38 A2d 713 
(Pa. Super 1944)) or to acquire an 
interest in a party wall if the optionee 
decided to build adjacent to the option
or's land (Beloit Bldg. Co. v. Quinn. 00 
P.2d 549 (Kan. 1937)) Recent decisions 
have held that, because the management 
of condominium developments has a 
valid interest not only in securing the 
occupancy of the umts but also in pro
tecting the ownership of the common 
areas and the underlying fee. its pre
emptive rights to repurchase units 
before sale to third parties should be 
excepted from the operation of the rule. 
(See, e.g .• Cambridge Co. v. East Slope 
Inv. Corp .. 700 P.2d 537 (Colo. 1985); 
Anderson v. 50 E. 72nd St. Condo
minium. 492 N.Y.S.2d 989 (N.Y. Sup. 
1985); see generally. Note. Condomin
iumsand the Right of First Refusal. 48 SI. 
lohn's L Rev. 1146. 1H9 etseq. See also 
Anderson v. 50 E 72nd 51 Condo
minium. 505 N.Y.S. 2d 101 (N.Y.A.D. 
1986).) 

The foregoing is merely an indica
tion of current aspects of the problem in 

47 

EXHIBD'2 



36 USRAP BACKGROUND SlUDY 

one state; the problems eX1st in most jur
isdictions. USRAP would do away with 
the common law rule and with any state 
statutory rule wi th respect to remoteness 
of vesting. and replace it with a new 
modernized version that will be under
stood more easil y. and will be simpler to 
apply. 

Prof. lawrence W. Waggoner of the 
University of Michigan law School was 
the reporter oi the drafting committee of 
NCCL'Sl that produced L'SRAP as a 
unitorm law. It was approved and rec
ommended for enactment by the state 
representatives at the annual conference 
of the commissioners held in Boston 
August 1-8, 1986. The prefatory note 
accompanying the Act, written by Wag
goner, indicates that the common law 
rule on remoteness of vesting is altered 
by adopting a "wait and see" approach, 
as previously set forth in the American 
law Institute's Restatement (Second) of 
Property, but with certain variations, 

The prefatory note first explains 
that the common law rule has both a 
validating and invalidating side, as 
follows: 

Validating side of the common law 
rule, A non-vested propertyinterest 
is valid when it is created (initially 
valid) if it is then ceriain either to 
vest or to terminate Ifail to vest) 
within the lifetime of an individual 
then alive, or within 21 years after 
the death of that individual. 

Invalidating side of the common 
law rule. A non-vested property 
interest is invalid when it is created 
I initially invalid) if there is no indi
vidual then alive with respect to 
whom there is a certainty that the 
interest either will vest or terminate 
within the individual's lifetime, or 
within 21 years after that individ
ual's death. 

The invalidating side focuses on a 
lack of certainty, which means inval
idity under the common law rule is not 
dependent on the actual events that sub
sequently occur, but only on possible 
post-creation events. Since actual post
creation events are irrelevant at 
common law (even those known at the 
time of the controversy) 50 that interests 
in fact would vest well within the period 
of a life in being plus 21 years as pro
vided in the rule, they are nevertheless 
invalid ifat the timeofthe creation of the 
interest there was any possibility, no 
matter how remote, that it might not vest 
within the permissible time period, 
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The harshness of the common law 
rule led scholars to consider an accept
able alternative. The "wait and see" 
approach is one such alternative that has 
gained considerable support, although 
there is still debate, particularly in the 
academic community; on the accepta
bility of that alternative as the preterred 
solution to the problem. 

The Restatement (Second I of Prop
erty lDonative Transfers) adopts the 
wait and see approach, and its introduc
tory note to chapter I at p 13 (19831 
states it "is largely motivated by the 
equality of treatment that is produced 
by placing the validity of all non-vested 
interests on the same plane, whether the 
interest is created by a skilled draftsman 
or one not so skilled". For an opposing 
point of view, one should read 
Dukemenier, Perpetuities: The Measur
ing Lives, 85 Colum, L Rev. 1648 
(1985). 

Under the Uniform Act, the vali
dating and invalidating sides are set 
forth as follows: 

Validating s.de of the new statuto ry 
rule. Anon-vested property interest 
is initially valid if, when it is created, 
it is then certain either to vest or to 
terminate l.iail to vest) within the 
lifetime of an individual then alive 
or within 21 years after the death of 
that individual. The validity of a 
non-vested property interest that is 
not initially valid remains in 
abeyance, Such an interest is valid if 
it actually vests within the allow
able waiting period after its 
creation. 

Invalidating side of the new statu
tory rule. A non-vested property 
interest that is not initially valid be
comes invalid if it neither vests nor 
terminates within 90 years, the 
allowable waiting period after its 
creation. 

Thus, the Uniform Act takes a rad
ical step in using a flat period of 90 years 
for theallowable waiting period, instead 
of lives in being plus 21 years, The rea
soning is that the 90-year period, on 
average. would approximate average 
lives in being plus 21 years aiter thecrea
tion of an interest. in most actual 
situations. 

The comments to the Uniform Act 
contain various examples to support this 
analysis, The adoption of the flat 90-
year waiting period avoids the tortuous 
and often difficult process of identifying 
and tracing appropriate measuring lives, 
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Although there is bound to be50tnrcrit
icism at this departure from the tradi
tional "lives in being plus 21 years" 
measurement, it certainly will be much 
easier to apply, 

As a itnal protective step to help en
sure carrymg out the intent of a donor or 
testator who has VIolated the new statu
tory rule. there are provisions for re
formation of the instrument that created 
the interest, to approximate the trans
ferors manifested intention and thus to 
avoid a total destruction of the gift or 
devise. 

One feature of the Uniform Act that 
should appeal to most real estate practi
tioners is that the new statutory rule 
applies only to donative transfers and is 
inapplicable to genuine commercia1 
transactions. Although this is a radical 
change, it will have no immediate efiect, 
since the Uniform Act is prospective 
only, and existing documents and trans
fers would remain unaffected. 

However, there generally has been 
considerable support among the mem
bers of the real estate bar for the exemp
tion of bona fide commercial transac
tions from the operation of any Rule 
against Perpetuities as to vesting,. since 
the social and economic policy that gave 
rise to the Rule initially is largely inap
plif03ble to modem real estate transac
tions such as convertible mortgages, 
long-term options, preemptive rights 
and other sophisticated structuring of 
real estate transactions. 

Therecan belittle argument that the 
common law Rule against Perpetuities is 
difficult to understand and even more 
difficult to apply. It continues to plague 
law students and most lawyers who do 
not deal with it on a regular basis. It 
indeed has been a trap for the unwary, 
and in its strict application it often has 
destroyed totally the testamentary 
intent. 

USRAP, as a result olthecareful and 
intensive stud y given to its development. 
deserves acceptance by the members of 
the bar and through thern bythe various 
state legislatures. Its widespread 
adoption would be a long step toward 
simplification of an unnecessarily com
plex aspect of the law. 

A copy of USRAP can be obtained 
by writing to the National Conference of 
Commissioners on Uniform State laws 
r 645 North Michigan Ave .. Chicago, Il 
606111. 

James M. Pedowitz is special counsel 
with Rosenman & Colin, New York, 
New York. 
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UNIFORM STATUTORY RULE AGAINST PERPETUITIES 

! I. Statulory RuJe ApiJut Perpetultiel 

-l. P_ .. ..-.-, 
6. Sbon ntle. 
1. Unifonai&y 01 ~ ... Co_ 
8. r.,. 01 T ..... EIr«t. 
9 [S.,. [[~ 

(a) A nonveated property interest is invalid. llDleaa: 
(1) when the interest is created, it is certain to vest or terminatB no later than 21 

yean after the death of &II indi'ridual then alive; or 
(2) the interest either vesta or terminates within 90 yean after ita creation. 

(b) A general powu of appointment not presently exerdsable beea\1S8 of a conditioD 
p.-dent is invalid unIeu: -

(1) when the power ill created, the coDditioD preeedent is certain to be aatiafied or 
become impouible to satisfy no later than 21 yean after the death of an individual then 
alive; or 

(2) the conditioD preeedent either is aatiafied or becomes impoasible to utisfy within 
90 yean after its ereation. 
(e) A nongeneraI power of appointment or a general testamentary power of appoint

ment ill invalid unIeu: 
(1) when the power is ereated, it is certain to be irrevoeably exercised or otherwise to 

terminata no later than 21 yean after the death of an individual then alive; or 
(2) the power is irrevoeably exen:iaed or otherwise terminates within 90 yean after 

its creation. 
(d) In determining whether a nonvested property interest or a power of appointment is 

valid under 8ubseetion (a)(1), (b)(l), or (e)(1), the poasibility that a child wiil be born to an 
indi'ridual after the individual's death is disregarded. 

§ 2. Wheta NonYftted Property Interest or Power of AppoiatIIIeat CreUeII 
(a) Except as pro'rided in subseetiona (b) and (c) and in Section 5(a), the time of creation 

of. a ~onvested property intereat or a power of appointment is determined under general 
pnnaples of property law. 

(b) For PIlrpOlel of thia [Act], if thare is a penon who aJone can exereise a power 
crested by a ~mg matrument to become the unqualified beneficial owner of (i) I 
lIODftSted.pro~ mterest or (iI) a property interest Illbject to a power of appointment 
~escribed m Section 1(b) or I(e), the nonvested proeerty interest or power of appointment 
IS crested w~ the powet: to become ~e unqualified beneficial owner terminates. [For 
PIlrpOlel of thia [Act), a JOmt power with reapect to commumty property or to marital 
property under the Uniform Marital Properq Act held by indi'riduala married to each 
other ill a power exercisable by one person alone.) 

~e, For purposes of this [Act), a nonvested property interest or a power of. appointment 
anamg from ~ tranafer of property to a previously funded trust or other existing property 
arrangement IS crested when the nonvested property interest or power of appointment in 
the original contribution was crested. 

§ 3. Ref~OJl 
Upon the petition of an interested person, • court shall reform a dispoaitioD in the 

manner that moet closely approximates the tranaferor's manifeated plen of distribution 
and is within the 90 yean allowed by Section l(a)(2), l(bX2), Qr l(eX2) if: 

(1) a nonvested property interest or a power of appointment becomes invalid under 
S..,tion 1 (statutory rule against perpetuities); 

(2) a class gift is not but might b..,ome invalid under Section I (statutory rule against 
perpetuities) and the time has arrived when the share of any class member is to take 
eff..,t in possession or enjoyment; or 

(3) a nonvested property interest that is not validated by Section l(a)(l) ean vest but 
not within 90 yean after its creation. 
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i" ExdUllona From StatatoryRule Apinat Perpelllilies 

Section 1 (statutory rule agaiDat perpetuities) does not apply to: 
(1) a nonveated property interest or a power of appointment arising out of a 

nondonative transfer, except a nonvested property interest or a power of appointment 
arising out of (i) a premarital or poatmarital agreement, (ii) a separation or divorce 
settlement, (iii) a spouse'. eleetion. (iv) a similar arrangement arising out of a prospec> 
tive, existing, or previous marital relationaltip between the partiea, (v) a eontract to 
make or not to revoke a will or truSt, (vi) a eontract to exercise or not to exercise a 
power of appointment, (vii) a tlaDIfer iD satiafaetion of a duty of support, or (viii) a 
z ecipzocal tlaDIfer, 

(2) a fiduciary'a power relatiug to the adzniniab'ation or management of uaeta, 
incIudiq the power of a fiduc:iazy to .. 1I,leue, or mortgap property, and the power of 
a fiduc:iazy to determine principal and income; 

(3) a power to appoiDt a fiduciary; 
(4) a diacretioaary power of I truatee to diatribute principal before termination of a 

trust to a beneficiuy haviq an indefeuibly vested iDterest in the Income and priDcipaI; 
(5) a DOnV8lted property interest held by a charity, government, or govemmental 

areney or IUbdiviaioa, if the DOavested property interest is preceded by an interest held 
by IIIOther charity, &OVtrnmeat. or govemmeatal qency or subdivision; 

(6) a nonveated proper&)' interest in or a power of appointment with respeet to a trust 
or other property arrangement forming part of a pensioa, profiWhariDg, stoek bonus, 
health, disability, death benefit, ineome deferral, or other current or deferred benefit 
plan for one or more empioyees, iDdepeadent eontraetora, or their beneficiaries or 
spouses, to whieh eontributiona are made for the purpoae of distributing to or for the 
benefit of the participants or their beneficiaries or spouses the property, ineome, or 
principal in the trust or other property arrangement, except a nonvested property 
interest or a power of appoiDtment that is ereated by an eleetion of a participant or a 
beneficiary or spouse; or 

(7) a property interest, power of appointment, or arrangement that was DOt subject to 
the eommon-law rule &gaiDat perPetuities or is excluded by another statute of this 
State. 

f 5. ProapeetIYe AppltC8tlOll 

(a) Ezcept as extended by subsection (b), this (Act] applies to a nonveated property 
interest or a power of appoiDtment that is created on or after the effeetive date of thiI 
[Act1. For purpoea of this seetion. a nonveated property interest or a power of 
appointment created by the exerciH of a power of appointment is created when the po_ 
is irrevoeabIy exereiaed or when a revoC8ble exercise beeomes irrevocable. 

(b) If a DOnv8lted property interest or a power of appointment was created before the 
effective date of this [Act] and is determined in a judicial proceeding, commenced on or· 
after the effeetive date of this [Act). to violate this State's rule agaiDat perpetuities as 
that rule exilted before the effective date of this r Act 1, a court UDOD the petition of an 
interested person may reform the dispoaition in the manner that most closely approJri. 
matal the tlaDIferor's manifested plan of distribution and is within the Iimita of the rule 
,pinat perpetuities applicable when the nonvested property interest or power of appoint. 
ment was created. . 

~ 6. Short Title 

This [Act] may be cited as the Uniform Statutory Rule Against Perpetuities. 

! 7. Vniformity of Application and Construction 

This [Act] shall be applied and construed to effectuate its general purpose to make 
uniform the law with respect to the subject of this [Act] among states enacting it. 

§ 8. TIme of Tamr Effect 
This (Act] takes effect ______________________________________ _ 

§ 9. (Supenes&ion II Repeal) 

This [Act] [supersedes the rule of the common law known as the rule agaiZl8t 
perpetuities] [repeals Hist statutes to be repealed)]. 
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ARTICLES 

THE UNIFORM STATUTORY RULE 
AGAINST PERPETUITIES: NINETY 

YEARS IN LIMBO 

Jesse Dukeminier* 

INTRODUCTION 

Study L-3013 

In 1986 the National Conference of Commissioners on 
Uniform State Laws approved the Uniform Statutory Rule 
against Perpetuities. TIlls statute provides a 90-year wait
and-see period. If an interest violates the common law Rule 
against Perpetuities, we do not declare it invalid. Instead we 
wait and see whether it actually vests within 90 years. If it 
does, the interest is valid. Property may thus be tied up for 
almost a century, which Professor W. Barton Leach, the 
charismatic father of perpetuities reform, unhesitatingly 
condemned as "an unconscionable period" of time. I Again 
the old adage is proven true: the revolution devours its own 
children. The sire himself is cast aside.2 So momentous an 
irony compels everyone-including descendants of Leach 

• Profes50T of Law. University of California, Los Angeles. A.B. Harvard 
1948, J.D. Yale 1951. 

I. S .. 6 AMERICAN lAw O. PROPERlY § 24.16, at 52 (A. Ca.nfi ed. 1952): , .. 
also infra nOle 13 and accompanying text. 

2. Profe""r W. Barlon Leach of Harvard fired up the movement for perpe. 
tuities reform with his seminal anicle, F'trfJttuiIia in Pmpeciivt: EmIU!g 'M Rule's 
Reign of TtlTO!', 65 HARv. L. R!:v. 721 (1952). Leach proposed tbat instead ofstrik· 
ing down an interest thai mipt vest beyond the perpetuities period. we wait and 
see whether the interest actually vests within the period. The common law perpe
tuilies period. apphcable to a particular int.ere51 is usuaUy no more man a genera
tion or two. s.. Dukeminier, II ModInr GIIidI'o~, 74 Cw •. L. REV. 1867, 
1874-76. 1880-82 (1986). The Uniform Statute extends the wait·and·.ee period 
to 90 years, which increases the period practically availab1e to the dead hand by 
about 50%. Set infra text accompanying notes 48-49. 
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who have approved of far less extreme forms of wait-and
see-to give anew, hard look at perpetuities "reform." 

The Uniform Statute is a radical remedy for what ails 
the Rule against Perpetuities. It is a long step towards abol
ishing the Rule against Perpetuities itself. The Uniform 
Statute has the potential for much mischief, and it may ulti
mately require the expansion of judicial power to vary the 
terms of long-term trusts that have outlived the vision of 
their creators. The Uniform Statute is, altogether, an ex
traordinarily risky venture. 

1. WHAT THE UNIFORM STATtTfE DOES 

The Uniform Statutory Rule against Perpetuities for
mally preserves the common law Rule against Perpetuities. 
I t provides that an interest is valid if, "when the interest is 
created, it is certain to vest or terminate no later than 21 
years after the death of an individual then alive. ". The what
might-happen test of the common iaw,4 including all its pre
posterous characters (fertile octogenarians, unborn widows, 
and such), remains, in theory, part of the law, though it can
not be applied by a court to invalidate an interest for 90 
years. The Uniform Statute provides that an interest is valid 
if it satisfies the common law Rule or if "the interest either 
vests or terminates within 90 years after its creation."5 This 
is a wait-and-see provision, which stays the court's hand for 
90 years. 

Generally, no interest can be declared void/or 90 years. If, at 
the end of 90 years, an interest remains contingent and has 
not satisfied the common law Rule, the Uniform Statute re
quires a court to reform the interest "in the manner that 
most closely approximates the transferor's manifested plan 

3. UNIFORM STAlVTOlty RULE AGAINST PERPETUmES f \(.)(1), 8A U.L.A. 80 
(Supp. 1987) [hereinafter UNtFO .... STAnrn:J. 

4. Under the what-might·happen te .. , .ny possibility that an interest might 
vest more than 21 yean after the death of the relevant lives in being at the crea
lion of the interest invalidates the Interest. Thus. in a devise" to A (aged SO) for 
life. then to A', children for their byes. then to A 's grandchildren." the gift to A 's 
grandchildren violates the Rule because of the possibility that A will have an 
afterborn child: this afterbom child might outlive the relevant lives (A and A's 
living issue) by more than 21 yean and the remainder in fee might vest upon her 
death. A is the classic fertile octogenarian. 

S. UNIFORM STA11JTE. supra note 3. I 1(.)(2]. 
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of distribution and is within the 90 years allowed .... "6 The 
transferor's "plan of distribution" will, of course, have been 
fonnulated more than 90 years previously, under entirely 
different conditions, and in all probability the named benefi
ciaries of the plan will all be dead. Surely this gives courts 
about as broad a power as can be imagined to make a will for 
a person dead some 90 years. 7 

II. THE UNIFORM STATIJTE PuTs TIlE RULE AGAINST 

I'ERPETUmES IN THE DEEP FREEZER FOR 90 YEARS, 

FROM WHICH IT MAy NEVER EMERGE 

AuvE 

If the Unifonn Statute is enacted, no interest created 
thereafter can be declared in violation of the Rule against 
Perpetuities for 90 years after the date of its creation.8 All 
interests are valid for this period. At the end of 90 years, a 
court will take down the old books on the Rule against Per
petuities, detennine what then existing contingent interests 
did not satisfy the common law Rule upon creation some 90 
years earlier, and, as to any such interests, refonn them to 
vest at once. 

It is an extraordinary thing to declare a whole body of 
prohibitory law to be in abeyance for 90 years, with no viola
tion of the law possible for that period of time. I can think of 
nothing in the whole history of English or American law that 
is comparable to what the Commissioners on Unifonn State 
Laws have done. It is so bizarre that the mind boggles at the 
very thought of what will happen in 90 years, when the Rule 
against Perpetuities is scheduled to be revived and then to 
be applied to interests created by instruments effective more 
than 90 years previously. 

6. Ill. I 3. Section 3(2) provide. thaI. cia .. gift may be reformed prior 10 90 
yean in cenain rare cases. Section 3(3) provides for reformation of a gift void at 
common law that has no pouibility of vesting within 90 yean. This may occur in 
what the commentary calh "exceedingly rare cas .. :' 14 t 3, col1llllelll at 108. 

7. Th. comment "ys "[Ilh. coun in reforming i, .uthorized 10 alter existing 
interests or powen and to create new interests or powers by implication or con· 
Slruclion based on the transferor's manifested plan of distribution as a whole." 
/d. § 3 commenl .1 105. 

8, There are a couple of exceptions. If the interest is created by exercise ofa 
special or testamentary pow," of appointment, the intere!t cannot be declared 
void until 90 years after the creation of the power. id. § 5 comment at 113, exam· 
pie (I). Sa also supra note 6 for references to other possibilities in rare cases of the 
exercise of" /lTts within 90 years. 
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Ninety years is a long, long time. Everyone reading this 
Article in the year of its publication will be dead. The accel
erating pace of change means that the next 90 years will see 
vastly more changes in the world than took place in the past 
90 years. No one can envision all the consequences of com
puter technology, not to mention other possible scientific in
ventions and restructurings of economic arrangements, 
capital holdings, taxation, and the legal profession. No one 
can foretell whether we will be wrenched by egalitarian 
movements or wrecked by wars. Can the Rule against Perpe
tuities really survive 90 years in desuetude? 

I do not see how it can. If the Rule cannot strike down 
any interest for 90 years, I predict it will not be taught and 
knowledge of it will be lost to lawyers. It will become a piece 
of history, like the Rule in Shelley's Case (imagine trying to 
revive Shelley's Case after 90 years in limbo!). If I felt my 
students were, as lawyers, to be governed by the Uniform 
Statute, I would not teach the Rule against Perpetuities. I 
do not see how it could be justified with all the other topics 
of current practical relevance pushing for an allotment of 
hours in the curriculum. And I am certain students would 
raise cries of derision, and maybe visit the Dean and tell her 
it is time this lovable old character retired, if I tried to push 
them through the hard, agonizing steps ofleaming the Rule, 
all the while telling them, "All future interests are valid for 
90 years. You cannot violate the Rule against Perpetuities 
for 90 years." Somehow, I am sure, they will figure out that 
90 years will cover their entire careers at the bar, and that no 
instrument they draw, disposing of their clients' property, 
can ever be struck down within their lifetimes. 

What is likely to happen is that teachers will teach only 
the 90-year rule: "You can have a trust for 90 years, or you 
can tie up land for 90 years. Any period in excess of 90 
years will be lopped off by a court at the end of 90 years, 
and, in that event, the court will have discretion to decide 
whom the testator would want to have the property." The 
fertile octogenarian and other wraiths may be trotted out for 
a laugh, and as a fleeting illustration of something lawyers 
may have to contend with if the trust does not end within 90 
years. I think I can safely predict, however, that most of the 
Rule against Perpetuities will be completely ignored in the 
classroom. 
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Perpetuities saving clauses in their present fonn will 
probably continue to be routinely inserted in trusts for many 
years, since lawyers are creatures of habit. With the passage 
of time, however, fewer and fewer will understand why such 
clauses work. A saving clause may come to be regarded as 
the seal was in the late nineteenth century, a token of obei
sance to the past that must be added without anyone really 
understanding exactly why. Far more likely-since lawyers 
realize that time is money-lawyers will increasingly draft 
trusts to end within. 90 years, either because they have not 
been taught the Rule against Perpetuities or because it takes 
too much time to remember it and, by using a 9O-year pe
riod, they can be certain everything is valid. 

At the end of90 years, I cannot believe that anything as 
complicated as Gray on Perpetuities will be brought back to life. 
If, at the end of90 years, there are contingent interests more 
than 90 years old, is it realistic to think that lawyers and 
judges will dig into the crumbling books of their great
grandparents to see whether these interests have vested 
under the old common law Rule against Perpetuities, per
haps under some rule about vested with possession post
poned, gifts to subclasses, or separate contingencies? 
Surely the bar will rise (almost in unison, with only the dis
sent of some antiquarians) and fonnally abolish the Rule at 
that point in time. 

If the future does shape up this way, the effect of adopt
ing the Unifonn Statute is to keep the Rule against Perpetu
ities fonnally on the books, but in abeyance, for 90 years, 
after which we can expect the Rule to be discarded as an 
obsolete, overcomplicated relic of the Industrial Age, to be 
wholly replaced by a 9O-year limitation on the dead hand. 
We are assured by the Reporter for the Unifonn Statute, 
Professor Lawrence Waggoner, that the statute is "an evolu
tionary step in the development and refinement of the wait
and-see doctrine. Far from revolutionary, it is well within 
the tradition of that doctrine."9 Well, if setting in motion 
events that almost inevitably will lead to abolition of the 
Rule against Perpetuities is not revolutionary, then neither 
was the Boston Tea Party. 

9. UNIFORM STAnJ'I'E. jlJf1m note 3, at 84 (prefatory nOle). 
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There is no indication in the Official Commentary that 
the Commissioners on Uniform State Laws even recognized 
that the statute they promulgated puts the Rule against Per
petuities in dead storage for 90 years. Not one word in the 
Official Commentary is devoted to the probable conse
quences of consigning the Rule to limbo for 90 years. In the 
Commentary, the Reporter writes page after page of de
scription of how an interest can violate the common law 
Rule. He describes at some length the fertile octogenarian 
and other absurdity cases, age contingencies over 21, class 
gifts that vest on the death of afterbom persons, powers of 
appointment exercisable by afterbom persons, and a lot of 
the rest of current doctrine. He does not hint that, if the 
Uniform Statute is enacted, these noises will virtually disap
pear from courtrooms for 90 years. IO A court cannot declare 
void any gifts made after the act is adopted until 90 years 
pass by. A court could, of course, within this 9O-year period, 
declare a gift valid under the common law Rule, but since all 
contingent interests are to be treated as valid for 90 years, it 
will be an extraordinary case where parties will spend good 
money to go to court to get such an imprimatur before the 
end of 90 years. 

III. THE SAVING CLAUSE ANALOGY 

The given justification for the Uniform Statute is that a 
90-year wait-and-see period is analogous to a perpetuities 
saving clause inserted in an instrument by a lawyer. In view 
of the drastic consequences of adopting the Uniform Stat
ute, this idea needs very careful examination. A perpetuities 
saving clause is a technical clause designed to prevent a per
petuities violation and intended to take effect only in the ex
ceedingly rare event that the trust does not end, as specified 
in the dispositive provisions, within the perpetuities period. 
A saving clause commonly provides that, if the trust has not 

10. This is a slight O'llentatelnent. Since the Unifonn Statute is not re[roac~ 
live, preexisting instruments will continue to be litigated under the common law. 
Id. § 5. Section 5ea} authorizes a courl to apply C'J pm to any existing interest in 
violation of the Rule. And in a few other rare cases the common law Rule may 
come into play. Set ntpra notes 6. 8. 

If the wait-and-see period is measured by the lives that govern the common 
law perpetuities period. the common law is nol put in dead storage. In order [0 

identify the measuring lives. i( is n&essary 10 know (he common law. Su iJr.fra 
no(es 82-91 and accompanying lexl. 
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already tenninated under the dispositive provisions, the 
trust will tenninate 21 years after the death of the survivor of 
the beneficiaries of the trust living when the trust is created 
and the principal will then be distributed as directed. By ter
minating a trust at the end of the perpetuities period, a sav
ing clause guarantees the validity of all interests in the 
trust." A statutory wait-and-see provision, on the other 
hand, does not guarantee the validity of contingent inter
ests. Wait-and-see only gives potentially invalid contingent 
interests a chance to prove themselves valid. There are 
other differences between the two, as will appear, but let us 
assume for the moment that a wait-and-see provision is 
analogous to a saving clause. The question is: What kind of 
saving clause is a 90-year wait-and-see period analogous to? 

A. The 90-Year Wait-and-See Period Is Comparable to a Saving 
Clause for the Lives of a Dozen H ea/thy Babies Plus 21 
Years, Which Professor Leach Denounced 

The idea driving the Unifonn Statute is that wait-and
see ought to be looked at as a statutory perpetuities saving 
clause comparable to what a knowledgeable lawyer could in
sert in an instrument; hence, the wait-and-see period should 
approximately equal the longest period of time a knowl
edgeable lawyer can produce through a saving clause. As 
the Prefatory Note to the Unifonn Statute states, with em
phasis: "Aggregate dead-hand control will not be increased [by us
ing a 90-year period] beyond what is already possible by competent 
drafting under the Common-law Rule. "'2 

The longest period of time during which an expert law
yer can tie up property is about a century, by using a dozen 
or so healthy babies from long-lived families as measuring 
lives. Professor Leach pointed this out some years ago. 
Leach wrote: 

The settled inclusion of twenty-one years in gross 
and the admission of extraneous lives bring it about that 
a testator or settlor, when motivated by vanity, is able to 

11. On saving clauses. see Becker. £stale Plallning and l/at RM/iry of Pt7'fJeluities 
ProbJrms Todo:y: Reli4nce t'pon Statutory Reform and Saving Clauses h .\'01 Enough, 64 
WASH. U.L.Q 287. 37S-416 (1986); McGovern. PN/",.i, .. , Pitfalls and HfJW ikll To 
3vord Them. 6 R .... L PROP. PROR. 8< TR.]. 155 (1971). 

12. Unifonn Statute. supra note 3, at 84 (prefatory note) (emphasis in 
original). 
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tie up his property, regardless of lives and deaths in his 
family, for an unconscionable period-viz. twenty-one 
years after the deaths ofa dozen or so healthy babies cho
sen from families noted for longevity, a term which, in 
the ordinary course of events, will add up to about a 
century. 13 

But Leach did not recommend doing this. In the passage 
quoted, he called a century "an unconscionable period" of 
time. Elsewhere he condemned clauses using extraneous 
lives as "unjustified in family transactions"" and of "little 
appropriateness."" The balance between private right and 
public interest had been properly struck, in Leach's view, 
when "a man of property could provide for all of those in his 
family whom he personally knew and the first generation af
ter them upon attaining majority."16 To give the dead hand 
power beyond that-to enable a man to tie up properly dur
ing the lives of unborn members of the family by using ex
traneous lives such as a dozen healthy babies-was to permit 
"a capricious exercise of the power of the dead hand."J7 

Lawyers drafting wills and trusts have been in over
whelming agreement with the sound instincts of Professor 
Leach. Although it is possible for a lawyer to draft a trust to 
endure for the lives of twelve healthy babies plus 21 years, 
lawyers rarely, if ever, do so. Lawyers do not use a "dozen 
or so healthy babies chosen from families noted for longev
ity" for several reasons. First is the information cost-the 
time required to identify the "best bet" babies. A second 
reason is that the "best bets" may all defy the odds and die 
short of their life expectancy, leaving the lawyer with an em
barrassing explanation to make. Third is the difficulty of 
keeping track of the lives of persons who have no relation
ship to the family involved. Most importantly, using extra
neous babies is simply inappropriate to the needs and 
abilities of the living members of the particular family, which 
is what the trust is all about. A large percentage of trusts are 
trusts for surviving spouses or caretaker trusts for minor or 
incompetent children, which will terminate within a genera
tion or two. Even when drafting dynastic trusts, to last for 

13. 6 AMERICAN LAw OF PROPERTY, supra note 1. t 24.16. al 52. 
14. Id. at 51. 
15. Id. at 52. 
16. Id. at 51. 
17. J. MORRIS &: W. LuCH, THE RULE AGAlNST I'I:RPETUlTIU 13 (2d ed. 19621. 
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several generations, careful lawyers virtually never create 
trusts to last for more than actual minorities after the living 
members of the family are dead. Professor Powell, who col
lected thousands of cases in preparing the first Restatement 
ofPropeny, observed, "In a vast majority oflimitations, the 
lives used are less than ten and are the lives of persons re
lated to the transferor and beneficially interested in the dis
positions made."'s Professor Leach's remarks about using a 
dozen healthy babies were an imaginative illustration of the 
rigorous logic underlying the Rule. In the practice of law, 
using a dozen healthy babies as measuring lives is a myth. 

In the face of Professor Leach's condemnation of using 
extraneous lives and of tying up propeny for about a cen
tury, and in the face of the bar's rejection of "twelve-healthy
babies" clauses, why did the Uniform Statutory Rule against 
Perpetuities come to insert in every trust a 90-year wait-and
see period? It is, in effect, a proxy for a period measured by 
the lives of a dozen healthy babies plus 21 years. This is 
implicitly conceded in the Rationale for the Uniform Statute, 
set fonh in the Prefatory Note. 

I reproduce pan of the Rationale below, with my com
ments insened and set off in brackets. 

Ralionak of the Allowable 90-Year Waiting Period. The 
myriad of problems associated with the actual-measuring
lives approach are swept aside by shifting away from ac
tual measuring lives and adopting instead a gO-year wait
ing period as representing a reasonable approximation 
of-a proxy for-the period of time that would, on aver
age, be produced by identifying and tracing an actual set of 
measuring lives and then tacking on a 2 I-year period fol
lowing the death of the survivor.' 9 

[It seems a shame to sully such a lyrical sentence with cold, 
hard facts. Yet reality keeps intruding itself, at numerous 
points, to contradict the Official Commentary. The "myriad 
of problems"'· resulting from using measuring lives, said to 
be "swept aside" by using a 90-year waiting period, are triv
ial, as will be shown later." For the moment, let us focus on 

18. 5A R. POWELL. THE LAw or REAL PROPERlY ~ 766[5J (P. Rohan ed. 1987). 
19. UNIFORM STATUTE. 'ufmJ note 3. prefatory nole at 84 (emphasis added). 
20. "Myriad [Gk myriad-. myrias. fro m,rioi countless. (en thousand) 1: ten thou

sand 2: an immense number." WEBSTER'S NEW CoLLEG1ATE DIC110NARY 755 (8th 
ed. 1980). 

21. Sa infra text accompanying notes 81-9l. 
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what 90 years is a "proxy" for. The Prefatory Note says it 
represents a period that would be produced by using "an 
actual set" of measuring lives plus 21 years. I am not sure 
why the word "actual" was used. In reality, "actual" turns 
out to be "hypothetical." The Prefatory Note explains:] 

The selection of90 years as the period of time reasonably 
approximating the period that would be produced, on av
erage, by using the set of actual measuring lives identified 
in the Restatement (Second) or the earlier draft of the 
Uniform Act is based on a statistical study published in 
Waggoner, Perpetuities: A Progress Report on the Draft Uni
form Statutory RukAgainst Perpetuities, 20 U. MIAMI INST. ON 
EST. PLAN. Ch. 7 (1986). 

[The statement that 90 years would be produced, on aver
age, by using "actual measuring lives identified in the Re
statement" is purest speculation.22 There are no "actual" 
measuring lives until there is an actual case, and no one can 
know in advance of an actual case with actual people what 
the actual ages of the measuring lives will be. The "statisti
cal study" referred to is by Professor Waggoner, the Re
porter for the Uniform Statute. It is a consideration of two 
hypothetical dispositions that violate the Rule and what ages 
the measuring lives would be in four hypothetical families 
with children of assumed different ages. The Prefatory Note 
continues:] 

This study suggests that the youngest measuring life, on 
average, is about 6 years old. 

[Note carefully: The "statistical study" by the Reporter of 
two hypotheticals suggests that the youngest measuring life 
for wait-and-see, using the Restatement formula, would be 

22. The Restatement list of lives to be used for wait-and-see includes the 
transferor, owners of beneficial interests in the property and their parents and 
grandparents, and donee! of powers of appointment. Su RESTATEMENT (SECOND) 

OF PROPERlY 11.3(2) (Dona.;ve Transfers) (1983). 
It is noteworthy thai the Reporter for the Uniform Statute took. as the stan

dard for wait-and-see measuring lives the current device that produces the longest 
list of measuring lives. He did not use the lives governing the common-law perpe
tuides period. which are used in the majority of states adopting wait-and-see (.w 
infra text accompanying nOles 135-38) and. being fewer than the lives on the Re
statement list. will produce a shoner wait-and.-see period. (For explanation of 
what lives govern the common law perpetuities period, see infra tex.t accompany
ing notes 88-9l.) 

Even using the Restatement list of wait-and-see lives. the Restatement is 
likely to produce a period shoner than 90 years in many cases since only ancestors 
and not descmdGrns of beneficiaries are used as measuring lives. 
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about six years old if every trust violating the Rule were av
eraged in. So extraordinary and implausible a suggestion 
cries out for some empirical data to support it. Mathemati· 
cally, such an average is highly improbable. To reach an av
erage of six years requires an enormous percentage of trusts 
with infant beneficiaries to balance all the Rule-violating 
trusts for fertile octogenarians, unborn widows, and others 
where the youngest beneficiary may well be 20, 30, 40, or 50 
years old. Remember that in the first fertile octogenarian 
case, involving the famousJee family, the youngest daughter 
was in all probability more than thirty years old. Upon a 
close look, this "statistic" is not an average of anything "ac
tual," but an average of hypothetical measuring lives using 
hypothetical dispositions and hypothetical families!] 

The remaining life expectancy of a 6-year-old is reponed 
as 69.6 years in the U.S. BUfflJU of the Census. Statistical Ab
stract of the United States: 1986. Table 108. at p. 69. (In the 
Statistical Abstract for 1985. 69.3 years was reponed.) In 
the interest of arriving at an end number that is a multi
ple of five.2! the Uniform Act utilizes 69 years as an ap
propriate measure of the remaining life expectancy of a 
6-year-old. which-with the 21-year tack-on period ad
ded-yields an allowable waiting period of 90 years. 

So here we have it: Since the Reporter for the Uniform Stat
ute assumes that the average trust violating the Rule will 
have a wait-and-see period with a six-year-old person as a 
measuring life, the Act takes a six-year-old's life expectancy 
and adds 21 years to it. Not a scrap of hard data-not a sin
gle bit of empirical information about the actual ages of the 
parties in Rule-violating trusts-is offered for this inherently 
implausible assumption.24 

23. Why fivel I have comulted books on numerolog)l and find that Pythago
ras regarded five as the number of Justice. Plato's RepubUc gave it as the number 
of the State, and five is connected by astrologers to Jupiter. A. FOWLER. SPENSER 

AND TIlE NUMBERS Of TtME 34-47. 206 (1964). A more modem nwnerologilt 
says. "Number 5 symbolizes me law of galheringnew experiences." M. GooDMAN, 

NUMEROLOGY 24 (1949). 1 rather think that will prove to be true under the Uni· 
fonn Statute. 

r hope the drafting committee was moved by somedring other than supersti
tion. but I cannot imagine why the period has to be divisible by five. Anyway. this 
limitation meant the committee could not use the life expectancy of a two-year-old 
or a five-year-old but could and did use the life expectancy of a six-year-old. How 
convenient that the hypothetical! worked out to a six-year-old! 

24. In justification. Professor Waggoner says thai: 
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In truth, however, statistics are not really necessary to 
support the idea that 90 years is about equal to the longest 
time a lawyer can tie up property through a saving clause. 
Professor Leach's commonsensical observation is enough. 
Indeed, the Prefatory Note would have been more persua
sive had it avoided pseudo-statistics and simply rested on 
Professor Leach's practical wisdom that the life expectancy 
of twelve healthy babies plus 21 years adds up to approxi
mately a century." Professor Leach chose his babies from 
"families noted for longevity." If the babies are from ordi
nary families, black as well as white, the perpetuities period 
will likely be as close to 90 as to I 00 years. Thus a 90-year 
perpetuities period is an egalitarian clone of Leach's dozen 
healthy babies plus 21 years. 

Leach thought this an entirely inappropriate period for 
tying up property. The Commentary to the Uniform Statute 
does not mention Leach's view, and makes no attempt to re
fute it. 

(aJ precis. a •• rage is empirically undeterminable from available 
da... The .ariety of possible disposition. i. unlimited. and the fam
ily situations at the time of me disposition's creation and their fre
quencies are indetenninate. A rrtISDfItZbIt approximation. not a 
precise' a'Yf'rage. is all that is possible. and all that is necessary to 
establish a re.ponsibly based proxy. 

Waggoner, Pnpttuities: A Progms &port .,. 1M Draft U7lij1J'ffll Sliliutory Rule againsl 
Prrpeivities, 20 U. MtAMl iNST. ON Esr. PuN. ~ 704 (1986). I do not .ee how a 
reasonable approximation of actuality can be made without some empirical dal3. 
about actuality . To me, a proxy for real Ii ••• based on selected hypothetical. is 
fataUy flawed and is nOI saved by seJf-adminiS[ered absolmion. 

As to whether the relevant data about actual violations and actual lives could 
be collected, .ee infra note 5 I and accompanying text. 

25. The Reponer suggested at one point that it would be acceptable for the 
Unifonn StatUle to use the life expectancy of a new·bom infant. 

To forestall quibbling over what age to select. another acceptable 
approach might be to grant the beneSt of the doubt. and select the 
life expectancy of a new-bom infant. The life expectancy of a new
born infant. as reported in the 1985 SlIlIistiad .4b.<InJcI. is 74 years. 
giving a fiat period of 95 years with the 21-y.ar period added. 

Waggoner, s.twa note 24. ~ 704. Th. Reporter even .uggested that it "would be 
def .... ible .. for the Uniform Statute, 

to adopt an allowable waiting period of 21 years plus the number of 
yean, rounded off to the neareSl whole number, designated as the 
remaining life expectancy of either a 6-year-old or of a new-born 
infant in the Statistical Abstract of the {Jptiltd Slain published for the 
year in which the contingent property interest was created. 

ItL Thus as life expectancies increased with advances in medical science, so would 
the perpetuities periodl The fundamental question remains: IVA, ,hould lif. txp«
la~ as I1fJ/1<JS'd to OCIUiJI/ivt,. "to/Jlisil I'" afJl1n1l1riu.te ptriod for tying up fmJPtrl'J 7 
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B. A 90-Year Wait-and-See Period Is Not Comparable to Saving 
Clauses Used by Skilled Lawyers 

The Prefatory Note to the Uniform Statute argues that 
all the wait-and -see doctrine does is to insert a perpetuities 
saving clause into every dispositive instrument. But the per
petuities saving clause inserted by the Uniform Statute in the 
form of a 90-year wait-and-see period is not closely compa
rable to anything skilled lawyers currendy insen in trusts 
they draft. The usual perpetuities saving clause uses the liv
ing beneficiaries of the trust as the measuring lives. 26 If the 
purpose of wait-and-see reform is to insen in every instru
ment the kind of saving clause an expen lawyer would use, 
the closest approximation is a wait-and-see period measured 
by the beneficiaries of the trust or lives related to vesting of 
the interests (who ordinarily are the beneficiaries of the in
terests and one or more ancestors). 

A conventional perpetuities saving clause used by law
yers may produce a period of 21 years or 100 years or any 
period in between. It all depends upon the ages of the fam
ily members involved and the fortuitous occurrence of their 
deaths. A gO-year wait-and-see period, in contrast, is com
parable to a perpetuities saving clause that always includes 
at least one infant beneficiary who always lives out the statis
tical life expectancy. The saving clause of the Uniform Stat
ute will, in far more cases than not, result in a substantially 
longer period of time than would be produced by a conven
tional saving clause. 

The Uniform Statute attempts to justify the 90-year pe
riod as a saving clause on the ground that, under existing 
common law, a knowledgeable lawyer can, if he wishes, tie 
up property in trust for approximately 90 years. But the 
fundamental fact is: Lawyers do not use saving clauses that 
have a dozen healthy babies as measuring lives or that al
ways, or even on average, produce a 90-year perpetuities pe
riod. The Uniform Statute thus provides another ironic 
twist of fate: It takes what might happen, what lawyers might 

26. Su. t.g.. CAUFORNlA CONTINUING EDUCATION OF THE BAlt. CAUFORNlA. 

WILL D.AITING § 15.56 (1965); 5 A. CASNE •• [STAn! PuNNING § 17.8. Anicle 
NinIh in R. H. BLACK III, Revocable Tnm (51h ed. 1983); 2J. MuRPHY, MuxPHY's 
WILL CLAUSES, Fonn 8:46 (1987); ",.u. Bloom, PerpttuiJin RtfiMflnlI: T"'" Is an 
AiJmuJlivt, 62 WASH. L. REV. 23, 49-53 (1987), for references 10 olher saving 
clawes. Bloom is highly critical of analogizing wail-and·see to a saving clause. 
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do, and not what actually occurs, as the justification for its 
version of an actualities test. 

C. The Critical Flo.w: A Wait-and-See Saving Clause Does Not 
Put the Clients of an Unskilled Lawyer on a Par with 
the Clients of a Skilled Lawyer 

It is possible for a statutory wait-and-see saving clause 
to give the client of an inexperienced lawyer the same perpe
tuities period as a skilled lawyer might provide through a sav
ing cia use. But wait-and-see can never give the client of the unskilled 
lawyer the dispositive provisions written by an expert. This impor
tant point has often been overlooked or obscured in the heat 
of debate. In the debates at the American Law Institute over 
whether the Restatement (Second) of Property should adopt 
wait-and-see, Professor Casner, the Reporter, replied to his 
opponents with a magisterial line of argument: 

The thing I have never been able to fully understand in 
the opposition that has developed in this is their failure 
to recognize that I can draw documents to do exactly 
what this book says will be done under the wait-and-see 
approach. That is the thing that it seems to me is unfair, 
completely inequitable. in the operation of the what
might-happen approach. So that you don't avoid the 
problems that Professor Berger is talking about [the un
certainties of title arising from wait-and-see] when you 
put yourself in the hands of a person who takes full ad
vantage of the rule against perpetuities. All this really 
does is to give a person who has not had the good for
tune of putting himself in skilled hands the opportunity 
to have the same benefit.27 

Eloquence aside, the claim set forth in the last sentence 
of Professor Casner's argument is somewhat disingenuous. 
Although wait-and-see can operate to preserve a trust for 
the same period of time as the learned Reporter could se
cure through a perpetuities saving clause, wait-and-see can
not "give a person who has not had the good fortune of 

27. American Law Institute. ProcmJjngs oj 1979 Annual Muting. 56 A.L.I. hoc. 
456 (1980) (remarks by Prof. Casner). The .ame point is made in a .lightly. but 
imporWltly. different way in RESTATEMENT (SECOND) OF PROPI.RTY 13 (1983) (Ch. 
I. Donative Transfers. introductory note): "The adoption of the wait-and-see ap
proach in this Restatement is largely motivated by the equality of trealmenllhat is 
produced by placing the validity of aU non·vested interests on the !arne plane, 
whether the interest is created b}' a skilled draftsman or one not so skilled." (em· 
phasis added). 
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putting himself in [Professor Casner's] skilled hands the op
portunity to have the same benefit." The work of Lawyer 
Bumbler, saved by the wait-and-see doctrine, will not be the 
work of Lawyer Casner. This bears emphasis because wait
and-see will not often come to the rescue of the skilled 
draftsman, who will routinely insert an appropriate perpetu
ities saving clause. Wait-and-see almost always will affect 
families whose ancestor consulted an average lawyer or, 
worse, drew the will himself. The inept work of a thought
less draftsman will be saved for the wait-and-see period. The 
testator's descendants may be left in a straiYacket. 

An example of this is the notorious Estate of Pearson, 28 a 
Pennsylvania case decided in 1971. In this case the testator 
left a holographic will creating a testamentary trust for the 
benefit of his six brothers and sisters, and their descendants 
"as long as there are living legal heirs." The trust was con
strued to order division of the income among the six broth
ers and sisters from time to time living (with the last survivor 
receiving all the income); at the death of the last surviving 
brother or sister, the income was to be divided per capita 
among the nephews and nieces from time to time living, and 
then, when the last surviving nephew or niece died, among 
the next generation of collaterals in the same manner ad in
finitum. No power was given to the trustee or to the benefi
ciaries to vary this rigid and unwise scheme, which gives to 
those of each generation lucky enough to survive more and 
more income, depriving the filmily of any deceased income 
beneficiary of support. This trust was saved by the Penn
sylvania wait-and-see statute for at least one generation and 
possibly for several generations. Under the Uniform Statute 
this trust would be saved for 90 years! 

A knowledgeable and experienced estate planner is 
likely to think through what might happen during a long
term trust and try to structure it so that living persons can 
deal intelligently with changing circumstances. These cir
cumstances include changes in the number, needs, and abili
ties of filmily members, in taxation, and in the purchasing 
power of the dollar. The skilled lawyer may create discre
tionarv powers in the trustee to go into principal or even to 

28. 442 Pa. 172.275 A.2d 336 (1971). This ca.e i. much criticized by the 
Reponer for the Vnifonn Statute in L. \VAGGONER. FlITURE [NTERESTS IN A NlIT
SHELL 301-21 (1981). 
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tenninate the trust and create special powers of appoint
ment in the beneficiaries. 29 It is likely that the unskilled 
draftsman will not foresee all these possible changes and 
draft appropriate provisions. In giving the client of the un
skilled a wait-and-see period of 90 years. the Uniform Stat
ute may leave the client's family much worse off than if a 
shoner wait-and-see period were chosen.'" 

If wait-and-see is going to save the work of a thought
less draftsman, it should save it for as small an amount of 
time as is reasonably calculated for a potential perpetuities 
violation to work itself out without causing significant 
problems. This period of time might be the duration of life 
estates of persons in being, as is provided in the statutes of 
four states.S ! Or it might be for the lives of persons who can 
affect vesting of the contingent interest in question. 52 Either 
of these periods will ordinarily give a generation or two for 
the perpetuities problem to be resolved. But 90 years seems 
a wholly unreasonable period of time. So long a perpetuities 

29. s .. A. CAsNER, 57I{mJ not. 26, f I, art. 7 (pow« of trust .. to apply all or 
part of principal to suppon settlor's widow, genera1 testamentary power of ap
pointment in widow); art. 8. I I (discretionary pow ... in truslee to .pray income 
among settlor's widow and issue); art. 8, f 2 (discretionary trusu for each child 
and i .. .,., of child. with power in disint ..... ted truslee to terminate trust, and with 
specia1 pow ... of appointment in .ach child). 

30. Another largely unrecognized prohlem with long-term trum is th. dilli· 
culty of removing a corporate trustee' that immoderately increases its rees or of 
sucoessfully combatting excessive fees in court. Th. long..- the trust th. I ... will 
rees he regulated by competitive foroes in the market. 

Under UNIFORM PRo ... ,", CoDE f 7-20 I (6th ed. 1982), contimting court ju
riMliction over testamentary trusts is eliminated. (Courts have never had continu
ing supenisory jurisdiction over inter vivos tnIsts.) After California adopted this 
provi.ion of th. Uniform Probate Code in 1983, JOllIe trust companies raised 
their fees an inordinate amount. presumably because they are no longer subject to 
routine judicial review of their accounts. The California Law Revision ComnUs
sion has recommended legislation to provide that one trust company can be sub
stituted for another when it is considered to be appropriate to do so by the 
beneficiaries. s.. C.wFORNIA LAw RJ:V1StON CO .... tsSJON. STUDY 1.-30 I O. MEMO. 

87·54 (1987). Should the legi.lation permit an out-of·state trust company to he 
substituted? If 50. would the state law governing the trust change to the law of the 
new trustee's domicile? Pressure for a "trustee subslitUlion starute" may grow 
with a rise in the number of long-teno trusts. 

31. Set Connecticut, Maine. Maryland, and Massachusetts statutes cited infra 
note. I S3-!I4. 

32. Set Alaska. Florida. Kentucky, Mississippi, Nevada. New Hampshire. New 
Mexico. Ohio. Pennsylvan~ Rhode bland. South Dakota. Vermont, and Virginia 
statutes and decisions cited infra noles 135-37. 
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period pennits, as Professor Leach observed, "a capricious 
exercise of the power of the dead hand."'" 

IV. A WAIT-AND-SEE PERIOD OF 90 YEARS Is MORE THAN 
A SAVING CLAUSE; IT Is AN ALTERNATIVE 

PERPETUmES PERIOD INVITING AN 

INCREASE IN DEAD HAND RULE 

A. It Invites 90-Year Trusts 

A wait-and-see period measured by a period of 90 years 
is not merely a saving clause. It offers the draftsman an al
ternative perpetuities period of90 years.54 Hence, it invites 
lawyers and others to create trusts for 90 years and use the 
maximum amount of time pennitted by law.55 Indeed, in 

33. J. MORRlS &: W. LEAcH, supra note 17. 
34. In Californi •• an alternative 6O-year perpetuities period is available to the 

drafter. CAL. CIV. CoDE t 715.6 (West 1982).1 am told by experienced California 
trust auomeys th.t they have never seen • California trust drafted to last for 60 
yean. presum.bly because .nyone knowledgeable about perpetuities who wanu 
to tie up property so long can draft a trust lasting for 90 or 100 yean by u.ing a 
dozen healthy babies as measuring lives. Then too, since the trust might, under 
some conceivable circumstances, be governed by the law of another state. it is 
prudent to UR the common law perpetuities period to govern the duration of the 
trust. 

If the period of years were increased to the maximum obcainable by u.ing 
extraneous measuring lives (e.g., 90 years), and the period were uniformly 
adop.ed in this country, .nd if the laX advantages of a 90-year trust were weo
advenised, there is a good chance thaI lawyen would shift over to using a 90.year 
period. The California experience up to now indicates little about what wouJd 
happen under those circumstances. 

In England. lawyers can use a fixed period of up '0 80 yean 10 govern the 
duration of a trust. if they specify ,ueb a period. Engli.h Perpetuities and Accumu
lation. Act, eb. 55, t I (1964). Thi. power was aUowed in .n a.tempt to wean 
lawyers away from measuring the duration of a trust by royal lives. It is interest
ing 10 observe th.t the English "royal Hves clau.e" is the equivalent of Leach', 
"dozen healthy b.bi .... cI.use; royal Hves (e.g .• "the issue of George VI") are 
practical as extraneous 1ives because they are ever so much easier to identify and 
keep up with than DV .. of ordinary extraneou, b.bi ... However, the length of a 
lrun does not matter very much in England. because the tax structure. which hits 
long trus .. extremely he.vily. makes them unpopular, and because under the Eng
lish Variation ofTru ... Act of 1958, 6 &: 7 Eli •. 2. ch. 53, t I. the living adul •• rust 
beneficiaries can secu~ judicial rearrangement or termination of the trust on al· 
most any ju:nificalion. &e L. SHERmAN Ie G. KEETON. THE LAw OF TR.USTS 348-61. 
374-91 (11th ed. 1983); set .Is. infra no.e 149 and .ccompanying tex •. 

35. Because the Unifonn Statute is satisfied if an interest veslS in intn'tsl within 
90 years. a trwt can be created to last for considerably more than ~O years. A 
trust can be created to pay the income among the senior' s iss~ per :uirpes from 
time to lime living for 90 years. and then 10 pay the income to the settlor's issue 
living 90 yean; from now for their lives. and then to distribute the principal 10 X 
charity. All future interests vest in interest in 90 yean. With any luck. the senior's 
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view of the fact that the common law Rule is put in dead 
storage for 90 years by the Unifonn Statute, the likelihood 
of this invitation being accepted will probably grow as the 
years go by. 

A 90-year perpetuities period may lead to a substantial 
increase in the number of long-tenn trusts measured by the 
period of 90 years. These trusts may be standardized, with 
resulting unsuitable rigidity, and they may be marketed ag
gressively by fiduciaries and financial advisors selling estate 
and transfer tax avoidance for at least 90 years. The exemp
tion of one million dollars (two million dollars per married 
couple) from the generation-skipping transfer tax may make 
a 9O-year trust particularly attractive to the rich. S6 If 90-year 
trusts are widely advertised and marketed, citizens con
cerned about the inequality of wealth, particularly inherited 
wealth that passes tax-free from generation to generation, 
may press Congress to discourage such trusts by taxation.57 

As the generation -skipping tax exemplifies, Congressional 
tax measures curbing long-tenn trusts are likely to bring 
headaches for every estate planner. A 90-year perpetuities 
period is asking for tax trouble. 

issue living 90 years from now wiD include some young children? and so the trust 
might ntn fori SO yean or '0. 

36. I.R.C. U 263l(a), 2652(a)(2) (1986). 
In states with estate or inheritance taxes exempting life estates from taxation. 

long.term trusts may offer significant tax advanlage5 no longer available under 
the federal generation-skipping taX. 

S .. Bloom. supra note 26. at 54: 
Rather Ihan benefitting the average consumer, wait-and-see legisla
tion will likely benefit the wealthy consumer of legal services. In
deed. if the 9O-year period-in-gross version of the USRAP is widely 
adopted. the estate planning bar will likely encourage their wealthy 
clients to prolong the duration of trusts to obtain tax benefits. 

For a recent example of such estate planning advice. see Plaine. Generation-SAipping 
Tronsfrr T"" Containtd i_1IIe T"" &[ ..... ,1<1 of 1986 (H.R. 3838). 13 PROB. NOTES 18 
(1987). 

37. When Professor Leach called attention to the fact that Delaware's unusual 
statute on special powers of appointment made it possible to tie up property in 
the family potentially forever (,u leach. PtTfIt1ui/ie, in a NUI'/Ull. 51 HAllv. L. REV. 
638.653 n.37 (19311», Congress amended the Internal Revenu~ Code to provide. 
inter alia. that if a donee of a special power of appoinunem exercises the power by 
will so as (0 create a gen.eral inter vivos power. the property subject to the special 
power will be includible in the donee', gross estate. I.R.C. § 204I(a)(3) (1986). 
S .. J. DtIKEMlNIER & S. JOHANSON. Wtu.s. TRUSTS. AND EsTATES 823-24 (3d ed. 
1984). Congress thus may be expected to keep a distant eye on perpetuities legis
lation permitting overJ;.' long (rUns. 
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Delaware, the home of the entrenched DuPont dynastic 
trusts and the state that gave us troublesome Section 
2041(a)(3) of the Internal Revenue Code,"" has recently 
upped the ante on the Commissioners on Uniform State 
Laws. In 1986, Delaware completely abolished the common 
law Rule for interests in trust and provided a IIO-year wait
and-see period for such interests.59 This may be a bid by 
Delaware trust companies for more trust business from out 
of state. It would be a sour tum of fortune if the various 
states were to start bidding contests for long-term trust busi
ness. Yet. as the Delaware move shows, it is hard to defend 
90 years against dynastic forces urging 110 years or even 
150 years. Once the great compromise between the judges 
and the dynastic rich ("lives in being plus 21 years") is cast 
aside. there is no principled stopping place in sight-only 
some arbitrary period of years or total abolition of the Rule 
against Perpetuities. Each state can have a different period 
of years. 

If the wait-and-see period is measured by the relevant 
lives in being, no alternative perpetuities period is created. 
No substantial increase in long-term trusts is likely to ensue. 
At present, lawyers can tie up property for the full length of 
the common law perpetuities period by using a dozen 
healthy babies as measuring lives. Yet, because of the diffi
culties in selecting and tracing a dozen healthy babies from 
extraneous families and their inappropriateness to the 
proper objectives of family estate planning, lawyers do not 
do so. It seems obvious that. by removing the problems as
sociated with using extraneous lives, the Uniform Statute 
opens the door to a lengthy extension of the dead hand. 

B. It Extends the Period of Accumulations 

An accumulation of trust income is valid until the per
petuities period expires.40 Under the Uniform Statute, trust 
income can be ordered accumulated for 90 years. Although 
income tax advantages in accumulating income and taxing it 

38. Sa ,.pro note 37. 
39. 65 Del. Law. 422 (1986). ammding DEt.. CODE ANN. til. 12, t 2 IS (Supp. 

1986). 
40. RESTA'TEMENT (SECOND) OF PROPERTY, I 2.2(1). 

77 

.•.. _.--------------------------



1042 UCLA LA W REf/lEW [Vol. 34: 1023 

to the trust have been abolished,41 society still should keep a 
wary eye on accumulations of income. Accumulations of 
trust income have undesirable social consequences. The 
income must be reinvested by the trustee using fiduciary 
standards; it cannot be spent by the beneficiaries. Accumu
lations of income also tend to build up the concentration of 
wealth in fewer people and extend dead hand control. 

The Uniform Statute makes a 90-year period available 
for accumulation of income, which will be substantially 
longer in most cases than the common law perpetuities 
period. 

C. It Extend.! the Termination Date of Trusts 

It is a generally accepted rule that a trust may be termi
nated by the beneficiaries, regardless of the setdor's intent, 
after the period of the Rule against Perpetuities has run.4' 
No trust can be made indestructible by the setdor for a pe
riod longer than the perpetuities rule allows. Under the 
common law, this period is relevant lives in being plus 21 
years. Under the Uniform Statute this period is 90 years.4' 

Inasmuch as the common law perpetuities period is, in 
the usual case, far shorter than 90 years, the Uniform Statute 
permits the dead hand to control trust duration for a longer 
period of time. 

D. It Validates Noncharitable Purpose Trusts for 90 Yean 

The increase in duration of trusts resulting from the 90-
year perpetuities period will not be limited to trusts for pri
vate beneficiaries. Trusts for noncharitable purposes will 
also be affected. 

Charitable trusts are exempt from the Rule against Per
petuities. Noncharitable purpose trusts are subject to it. 
Generally, there are three kinds of noncharitable purpose 
trusts: (a) trusts for noncharitable associations; (b) trusts for 
benevolent purposes; and (c) honorary trusts for pets. Any 

4l. Under the Tax Reform Ac( of 1986. accumulated income is taxable to the 
truSl at the maximum 28% rate, Sn Petkun & Lerner. income TaxtJhon of Trwfl and 
Eslates L'rnkr TRA 86, 66J. TAX'N 38 (1987), 

~2, IA A. SCOTT, THE LAw OF TRUSTS § 62.10(2) (W, Fralcher 4th ed, 1987); 
REST.n:MENT (SECOND) OF PROPEJrIY, e.g. i 2.1 (Donative Transfers) (1983). 

43. UNIFORM STATUTE. supra note 3. f 1. comment G at 10 l. § 3. comment at 
106. 
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trust of one of these types is void if it can continue for more 
than lives in being plus 21 years .... Thus a trust for the ben
efit of the Newport Yacht Club, or a trust to serve oysters 
annually at state bar conventions, or a trust to care for "my 
dog Trixie" is void. Although the Uniform Statute is silent 
about its effect on noncharitable purpose trusts, it appears 
to validate them for 90 years. 

Lawyers drafting noncharitable purpose trusts almost 
never put in a perpetuities saving clause of any type. They 
never seem to have the Rule against Perpetuities in mind 
when creating purpose trusts. Under the general theory of 
the Uniform Statute, the Act inserts in the work of a 
thoughtless lawyer a saving clause of 90 years. 

Noncharitable purpose trusts have marginal social util
ity, and dead hand control of property for these purposes 
should be severely limited. It may be reasonable to permit 
benevolences of this type to last for 21 years (which would 
be the result in almost all of these cases if the common law 
perpetuities period were used for wait-and-see).45 But 90 
years seems far too long a period of time to honor the non
charitable whims of the dead. 

v. THE UNIFORM STA11JTE INCREASES THE 

INAUENABILfIY OF LAND 

A. It Extends Forfeiture Restrictions on Use of Land 

One of the most objectionable "perpetuities" in land is 
a forfeiture restriction on the use of land that may endure 
forever. Take this case: "0 conveys Blackacre to the Baptist 
Church, but if the church ceases to use Blackacre for church 
purposes, then to A and her heirs." Under the common law, 
A's interest is void. It violates the Rule against Perpetuities. 
The church has a fee simple absolute. If the Uniform Stat
ute is in effect, A's interest is valid for 90 years. In his first 
article advocating perpetuities reform, Professor Leach 
spent several pages inveighing against the Woburn Church 
case, where a church had a defeasible fee and was forced out 
of existence after 90 years because it could not sell its land 
and move, with its parishioners, out of an area that had 

44. Set Dukeminier. Pnpdui/~: Tnt ,\lm.suring livts. 85 COLUM. L. REV. 1648. 
1701-05 (1985). 

45. See iti. 
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become industrial.46 How supremely ironic it is that the 
Uniform Statute-labelled a "reform" statute-validates 
precisely what Leach denounced. 

If, in the above example, the right to enforce forfeiture 
had been retained by the grantor, it would have been valid. 
Possibilities of reverter and rights of entry retained by the 
grantor are not subje<:t to the Rule against Perpetuities. The 
long duration of these interests has been criticized by virtu
ally every commentator on the Rule. Yet, in dealing with 
forfeiture restrictions on the use of land, the Uniform Stat
ute has gone in exacdy the opposite of the directions it 
ought to go. First, instead of restricting the duration of pos
sibilities of reverter and rights of entry, the Uniform Statute 
has left them alone. Second, the statute has validated for 90 
years a comparable executory interest enforcing forfeiture, 
which would be void at common law. Thus is the dead hand 
extended. 

B. ltV alidates Donative Options for 90 Years 

The Uniform Statute applies only to donative transfers, 
and therefore it does not apply to commercial options. 
Commercial options are freed of any time limit on their ex
ercise on the ground that they will be appropriately limited 
by bargaining or by applying the general principles of con
tract law requiring performance within a reasonable time. 
Donative options are another matter. As the Uniform Stat
ute applies to all donative transfers, donative options appear 
to come within its sweep. Such options, validated for 90 
years, can reduce the marketability of land. Thus suppose 
that a testator devises Blackacre to A and her heirs, and 
gives B and his heirs an option to buy Blackacre by paying A 
or her heirs $50,000. This option, which is exercisable by B 
or his heirs or assigns without a time limit, violates the com
mon law Rule against Perpetuities; it is void. Under the Uni
form Statute, the option is valid for 90 years. 

Whether a transfer is donative may be a matter of dis
pute in some cases. The commentary to the Uniform Statute 
resolves one such case. It says that where A purchases an 
interest in property from 0 and orders 0 to transfer the in
terest to B, the transfer is donative and the interest given B 

46. Leach. supra note 2. at 741-45. 
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is subject to the Act'" Hence if A pays the consideration 
for an option that 0 grants to B, B's option is a donative 
transfer and is valid for 90 years. On the other hand, if B 
had paid the consideration himself, the option would be ex
empt from the statute and subject to whatever reasonable 
time limitations are imposed under the law of contracts . For 
a violation of the Rule against Perpetuities to tum on who 
paid the consideration makes as little sense as having it turn 
on whether the interest is created in the transferor or a 
transferee. 

VI. No PUBUSHED EMPIRICAL STUDIES SUPPORT A 

SUBSTANTIAL ExPANSION OF TIlE 

PERPETUITIES PERIOD 

When an alternative perpetuities period of 90 years is 
proposed, substantially extending the reach of the dead 
hand, supporting empirical studies are called for. Such 
studies ought to include the following: 

I. What is the average duration and the longest dura
tion of different types of trusts? Empirical data are essential 
for appraising the likely effect of a 9O-year perpetuities pe
riod on trust duration. Even anecdotal data are better than 
none at all; information from experienced lawyers and trust 
officers in N ew York and other states should not be difficult 
to obtain. Before adopting the Uniform Statute, we need a 
reliable study of how much a 90-year period will extend the 
current period practically available to the dead hand. 

Inasmuch as the drafting committee did not publish any 
study, I made a few inquiries on my own just to see what 
experienced lawyers might tell me. I asked William N. 
Throop, Jr., senior partner of Davidson, Dawson & Clark, a 
New York law firm specializing in estates and trusts, how 
long, in his experience, family trusts endure. Mr. Throop 
replied that, on the basis of mortality tables, he expected 
none of the many trusts of which he is trustee, almost all of 
which have special powers of appointment, to endure more 
than 60 years. The longest trust his firm has ever had, 
dosed some years ago, lasted 73 years.4s I asked partners in 

47. L"SIF'ORM STATIJTE, supra note 3, § 4 comment A at 110. 
48. Leuer from William M. Throop. Jr. to Jesse Dukeminier (Apr. 15. 1986). 

~r. Throop also doubts thaI the federal generation-skipping taX (on dynastic 
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Gibson, Dunn & Crutcher and O'Melveny & Myers, two of 
Los Angeles' oldest and largest law firms, the same question. 
They replied that a trust lasting more than 50 or 60 years 
would be quite exceptional.49 It is noteworthy that in these 
experienced New York and Los Angeles law firms, dispens
ing expert advice to the very rich, dynastic trusts-governed 
by the common law perpetuities period-almost never run 
more than 60 years. A handful of responses does not, of 
course, constitute a serious study, but my 35 years in this 
field give me no reason to doubt that a comprehensive study 
would roughly confirm the experience of these knowledgea
ble trust lawyers. 

The Uniform Statute provides a 90-year duration for in· 
eptly drafted trusts violating the Rule and offers lawyers an 
easy way to draw a trust for 90 years by avoiding the dozen
healthy-babies routine. The potential for extension of the 
dead hand by about 50 percent is striking. 

2. What types of perpetuities violations actually occur? 
What percentage are fertile octogenarian cases, unborn 
widow cases, excessive age contingency cases, "as long as . 
the law allows" cases, et cetera? What are the ages of the 
parties? This information would be helpful in determining 
what type of reform is best, and-if wait-and-see is decided 
on-what period of time is required to resolve the perpetu
ities problem. Is 90 years really necessary. or will the perpe-

trusts) will have much effect on the creation of long-tenn trusts. The dynastic 
uJ"Ke is still strong in the East, and substantial death tax advantages for dynastic 
trusts still exist under the estate tax laws of New York and surrounding States. In 
contrast, lite California lawyers referred to infra at note 49 suggested lItat dynastic 
trusts have diminished in popularity in California, partly because of lite genera· 
tion-skipping tax. California abolished its inherilallce laX in 1982. 

49. Sloan Tobi:nnan of Q'Meiveny &: Myers replied: "I found no active (non
charitable) trusts in our office created before 19'5. and I estimate that only one 
trust created before 1940 will remain in effect after 1999." Letter from Stuart P. 
Tobisman to Jesse Dukeminier (May 15, 1987). 

At Gibson. Dunn &: Crutcher, Robert Burch reported: "My experience over 
the past 50 yeaTS has been that we rarely encounter trusts which have lasted or are 
lasting more lItan 50 to 60 years." Frank MaUory reported: 

One set of family trusts with which I work has ex.isted for 60 years 
and still has two beneficiaries living. Both of them were living when 
the trust was established 60 years ago. Another trust with which I 
work is also al least 60 yean old and has a number of beneficiaries 
still Jiving. It will probably endure for another to to 20 years. How
ever, I think the.se are more the exception than the rule. 

Letter from Charles A. Larson of Gibson, Dunn &: Crutcher (with enclosures) to 
Jess. Dukeminier (May 28, 1987). 
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tUities problem almost surely be resolved during the 
preceding life estates or lives of persons who can affect vest
ing of the interest? 

In the last 30 years a few researchers have published 
some useful, though limited, studies of appellate cases.50 

Although appellate cases may not be entirely reliable indica
tors of the types and frequency of perpetuities violations, 
they do provide enough information to make an informed 
judgment about the best way to deal with perpetuities errors 
and about the time required for the invalidating possibility 
to be resolved. 

The Reporter seems to agree with this. Referring to 
Professor Powell's study of the cases that had reaffirmed the 
what-might-happen rule between 1956 and 1978, the Re
poner says: 

According to a survey of perpetuity cases decided 
between 1956 and 1978, the vast majority of perpetuity 
violations were technical vio1ations-fertile octogenarian, 
administrative contingency, or unborn-widow cases .... 
In technical violation cases, it is all but cenain that the 
contingencies will resolve themselves far earlier than the 
expiration of the period of time marked 011' by the 
perpetuity-period component of the saving clause.>] 

If the contingencies in the "vast majority of perpetuity viola
tions" will be resolved "far earlier" than 90 years, why have 
a 90-year period? 

3. What will happen to the teaching of the Rule if it 
cannot be violated for 90 years? It would be simple to can
vass Property and Wills and Trusts teachers about this mat
ter. If the Rule will not be taught, what is likely to happen in 
90 years when the Rule is scheduled to be revived and ap
plied to then-contingent interests? If a 9O-year wait-and-see 
period is merely a transition phase leading to the Rule's abo
lition, why not abolish the Rule now as Delaware has done? 

4. How will permitting a gO-year trust affect the draft
ing of trusts? Will gO-year trusts become common? . If so, is 
this a good idea? Permitting gO-year trusts may prove to 
have the most far-reaching consequences of any of the 

50. Su Bloom. jUpra nole 26. at 35-38 (recent cases using Lexis): Duk.eminier. 
Kmruck, PtrfNtuitw Law Restated and R,jomted. 49 Ky. LJ. 1. 102-13 (1960) (over 
100 years of Kentucky cases); McGovern, Jupra note 11 (20 years of cases 
nationwide). 

5]. Waggoner. infra nOle 104. at 1718 n.l 7. 
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changes of the Unifonn Statute. The Reporter says: "If a 
period of 80 to 100 years were codified as the actual wait
and-see perpetuity period, lawyers might be reluctant to use 
the flat period in their saving clauses because of the danger 
that the law of a state that had not enacted the same period 
of years might apply."" This is a puzzling statement from 
the Reporter for a Uniform statute, proposed for adoption in 
all states. It appears to be saying the Unifonn Statute might 
be saved from its consequences if a lot of states do not adopt 
it. 

5. How have existing perpetuities refonn statutes 
worked? The Massachusetts wait-and-see statute has been in 
place for over 30 years; the New York statute eliminating 
specific absurdities and the California statute adopting r:y pres 
have been in effect for more than 20 years. To what extent 
have these statutes eliminated perpetuities violations or liti
gation? If these statutes have worked, why should they not 
serve as models for refonn elsewhere? 

Nowhere in the Official Commentary can I find cited any 
empirical studies of these fundamental questions, though 
amassing supporting data is, I would have supposed, one of 
the more imponant functions of any group proposing legis
lation making expansive changes in the law. The National 
Conference of Commissioners on Unifonn State Laws is a 
respected institution that sends acts to state legislatures with 
implicit assurances that appropriate underlying studies have 
been made. The Official Commentary and the Reporter's 
supporting articles53 contain-so far as I can find-scant em
pirical data about what actually happens in the trust world, 
no data-supported projections of what the effect of the act 
will be on the drafting of trusts, no careful consideration of 
how alternative refonns, already in place, have worked, 
and-as we shall see-pitifully litde discussion of the policy 
implications of the act. Were Congress to act in such a fash
ion, it would be viewed as litde short of scandalous. 

52. !d. at 1726 n.44. 
53. Sn Waggoner, supra note 24; Waggoner, infra note 66; Waggoner, infra 

nole 99; Waggoner. infra nol' 104; Waggon.r. infra nOl' 108. 
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VII. THE COMMENTARY TO THE UNIFORM STATUTE 

INADEQ.UATELY DISCUSSES THE SERIOUS POLICY 

IMPLICATIONS OF THE Acr 

1049 

Although the Official Commentary, adopting a cenain 
evangelistic tone, is full of reassurances and hyperbole, it is 
practically devoid of serious policy discussion. I have al
readv noted that there is no discussion at all of the conse
que~ces of putting the common law Rule against 
Perpetuities in dead storage for 90 years, with abolition of 
the Rule as a potential effect. Nor is there any discussion of 
the statute's effect on noncharitable purpose trusts or on 
forfeiture restrictions on land use. Now I will discuss two 
common criticisms of wait-and-see and how they are dealt 
with by the Reporter. 

A. Wait-and-See Makes Title Uncertain fur the Waiting Period 

First, opponents of wait-and-see have long argued that 
waiting to determine the validity of an interest may bring 
many practical difficulties because of the uncertainty of title. 
The Reporter provides this reply: 

One of the early objections to wait-and-see should be 
mentioned at this point, because it has long since been 
put to rest. It was once argued that wait-and-see coUld 
cause harm because it puts the validity of property inter
ests in abeyance-no one could determine whether an in
terest was valid or not. This argument has been shown to 
be false. . .. It is now understood that wait-and-see does 
nothing more than affect that type of [non-vested] future 
interest with an additional contingency. To vest, the other 
contingencies must not only be satisfied-they must be 
satisfied within a certain period of time. if that period of 
time-the allowable waiting period-4s easily deter
mined. as it is under the Uniform Act, then the additional 
contingency causes no more uncertainty in the state of 
the title than would have been the case had the additional 
contingency been originaJly expressed in the governing 
instrument ... 

The moment I read this passage, a sensation overcame me as 
of one who has just put his foot in quicksand. The gist of the 
answer comes in the last sentence. Although steadying this 
sentence is not easy, it appears to say that the additional 
contingency added by the act-that the otherwise invalid 

54. L'SIFORM STATIJTE, supra nole 3, at 81 (prefatory note). 
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contingent remainder will be valid if it actually vests within 
90 years-causes no more uncertainty than if the contin
gency (presumably governed by a saving clause)" had been 
explicit! y placed in the instrument itself. But the point is: 
wait-and-see and saving clauses do not operate alike. Wait
and-see says, "This interest mayor may not tum out to be 
valid." A saving clause says, "This interest is valid." It can
not be denied, I think, that interests of questionable validity 
may cause problems not caused by valid interests.56 I do not 
see how a claim that potentially invalid contingent interests 
may give rise to serious practical difficulties during the wait
and-see period is "shown to be false" by a demonstration 
that similar, but valid, contingent interests can be created. 

B. Wait-and-See Extends the Period of Dead Hand Control 

The second criticism of wait-and-see, first voiced many 
years ago by Professor Simes,57 is that waiting to see extends 
dead hand control during the waiting period. Reasoning 
from a policy position that it is socially desirable for the 
wealth of the world to be controlled by living persons and 
not by the dead,'8 Simes objected to the extension of control 
by the dead implicit in waiting to see whether an interest 
created by the dead is valid. Simes thought it objectionable 
to wait-and-see even during lives in being when the testator 
died. He did not consider waiting during the lives of per
sons born after the testator's death, probably because he 
never imagined anyone suggesting such a thing. Times have 

55. I .ay "preoumably governed by a saving clause" because a clause directing 
the couns '0 wait-and·.ee for 90 years (or for any period) canno' now lawfully be 
placed in the governing instrument without a "dozen healthy babies" saving 
clause or something similar. 

56. Elsewhere. the Reponer recogni.es 'his. In discussing EJlo~ of i'ttmo •• 
see supra text accompanying note 28. Professor Waggoner says, "The inability of 
the e~latets administrator to obtain a determination regarding the validity of the 
remainder interest in favor of the charitable organizations apparently cost the es
tate an estate tax charitable deduction." L WAGGONER. supra note 28. at 305, 

Anomer difference between creating an interest subject to a saving clause and 
an interest subject to the wait..and-see doctrine concerns the lawyer's potential 
malpractice liability. In the fonner case, there is none. In the lauer. the lawyer 
who drafts the instrument has potential malpractice liabilitr (for 90 yean under 
the Uniform Statute?). Su infra nOle 157. 

57. Simes. fj I'" Rolt Agoi",1 i'trf>tlultUs Doomed1 The "Wail 0"" Set .. Doclri ••. 52 
MICH. L. REV. 179. 188 (1955). 

58. For further explication of this policy. see L SIMES, PuBUC POUCY AND THE 

DEAD HAND 59-60 (1955). 
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now changed in Ann Arbor. Professor Simes' successor at 
the University of Michigan, Professor Waggoner, believes 
that it is not objectionable to wait during the lives of 
afterbom persons, at least not in some cases. 

The disdain of the Reporter for the ancient and prudent 
limitations on the dead hand is revealed in a remarkable pas
sage in the Prefatory Note stating that the wait-and-see pe
riod ought to end on the death of afterbom beneficiaries: 

[I]t is clear that an allowable waiting period measured by 
the lifetime of individuals in being at the creation of the 
interests plus 21 years is not scientifically designed to and 
does not in practice expire at the latest point when actual 
vesting shou/d be a/Jowed--;m the death of the last survivor of the 
after-horn beneficiaries. 59 

The Reporter gives two examples to illustrate his 
point.60 First, the Reporter believes that in a devise to the 
testator's children, then to the testator's grandchildren who 
reach 30, the waiting period slwuld end on the death of the 
last survivor of the testator's afterbom grandchildren (which 
would permit the insertion of any age contingency, even that 
of reaching age 60 or 70).61 In the Reporter's second exam
ple, he contends that in a devise to the testator's children for 
their lives, then to the testator's grandchildren for their 
lives, then to the testator's great grandchildren in fee simple, 
the waiting period slwuld end on the death of the youngest 
afterborn grandchild. This view might extend permissible dead 

, hand control for an entire extra generation where the testa-

59. UNIFORM STATIm:. supro no •• S. a. 84 (prefatory no •• ) (emphasis added). 
Of coune, a perpetuities period designed to permit dead hand rule for lives in 
being plus 21 years is not "scientifically" designed-indeed, is not intended at 
all-to pennit rule during afterbom lives. 

60. Id. a. 83. 
61. [n Second Nat') Bank of New Haven v, Hams Trust &: Sa\'. Bank. 29 

Conn. Supp. 275. 283 A.2d 226 (1971). the donee of a general testamentary 
power of appointment created in 1922 by the donee's mother appointed in fur
ther tnut for her daughter Mary (aged 40). who was not alive when the trust was 
set up. The donee appointed the trust income to Mary (granddaughter of the 
senior) for 30 years, and ~hen gave the principal to Mary, if living, and if Mary did 
not survive ~o age 70, to Mary's issue. I believe it is unwise policy for several 
reasons, including some a psychia~rist might offer. to anow controlling ancestors 
to keep the principal out of Mary's hands until she reaches 70, and then give it to 
her, if living, And the Rule against Perpetuities forbids that result. As I read the 
Reporter's view of policy. however, it is sound to keep Mary in tutelage until she is 
70. Or perhaps his view is that it is sound only if Mary had a sibling alive in 1922; 
sa infra no •• 62. 
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tor has no grandchildren at the time of his death.62 Upon 
this assumption of wise policy the Reporter says that a 90-
year period is preferable to an actual measuring lives wait
and-see period b«ause it gives a longer "margin-of-safety" 
(meaning a period of time that improves the chances of the 
dead hand being able to work its will more than 21 years 
after lives in being are dead), and because, "unlike the ac
tual-measuring-lives approach, the flat gO-year period can
not be cut short by irrelevant events "6' (irrelevant events 
being the "early" deaths of the testator's descendants in be
ing at his death which start the 21-year period running). 
"Plainly," the Reporter concludes, "no rational connection 
exists between the premature deaths of the measuring lives 
and the time properly allowable" for interests to vest in, or 
at the death of, afterborn persons.64 Plainly, in my view, the 
learned Reporter has lost contact with the sound reasons 
why Lord Nottingham and his successors fixed on lives in be
ing plus 21 years as the perpetuities period.6• 

In a recent article, published soon after the promulga
tion of the Uniform Statute, Professor Waggoner attempts 
to shore up the reasoning in the Prefatory Note.56 With re
spect to the two examples referred to above, Waggoner ex-

62. It is nol wholly dear whether the Reponcr believes that the teSlator 
should be able to control during the grandchildren's generation where there is no 
grandchild alive at the testator's death. In his examples in the Official Commen· 
tary he posits the existence of grandchildren at the testator's death. but he does 
not explicitly say their existence is crucial to testator's control during this genera
lion. In an earlier publica lion the Reponer stated that he was considering pro
posing a fixed period. with a provision that any interest would be valid "if it vests 
within the lifetime of or at the deatb of a grandchild of the transferor. whether or 
not that grandchild was in being al the creation of the interest." \Vaggoner, supra 
note 24. at 11 703.4 n.22. This suggests that the existence of one grandchild is not 
crucial. 

In a subsequent publication, however, the Reporter tries only to justify con
trol during the grandchildren' So generation when the testator could see .and know 
at least one grandchild. Set infra note 68. 

63. UNIFORM STA'J1.TR.. supra nOle 3. at 84 (prefatory nOle). 
64. /d. In the discussion of these IWO examples, numerous policy assumptions 

are hidden in the Reporter's Orwellian prose-all favoring extension of the dead 
hand. An example is the word "premature" in the quoted sentence. If the policy 
of the law is to allow the testator 10 control during lives he knew and 21 years 
thereafter. there is no such thing as a ··premature" death. A death is "premature·' 
only if the testator is trying to control for more than 2l years after lives in being. 

65. Su infra text accompanying nOle 71. 
66. Waggoner. Til< U"if"'"' Slatulory Ruit .~gainst P"",luiliu. 21 REAL PooP. 

P.OB. & To. 1- 569 (1986). 
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plains more fully why he believes the testator should be able 
to control during the lives of afterborn grandchildren. He 
writes: 

Accept, for the moment, a proposition that will be devel
oped later: conferring validity on these examples fits well 
within the policy of the Rule, for the reason that the 
afterborn beneficiaries in both of these examples are 
members of the same generation as (or an older genera
tion than) that of the youngest of the measuring lives."' 

Although Professor Waggoner says this proposition "will be 
developed later," I looked in vain for any development of 
reasons why the existence of one grandchild should open the 
door to the testator's control of an entire generation. The 
common law is based on the idea that the testator should 
control only for the lives of persons he knows. If the testator 
deems one known grandchild incompetent to manage 
money, why should the law honor such a judgment about 
unknown grandchildren? The fact that they are of the same 
generation has heretofore been deemed irrelevant under the 
reasoning permitting control during lives personally known 
to the testator. 

But let us not belabor this point. Professor Waggoner 
has a very important conclusion to draw from his assump
tion, and it is this conclusion that concerns us the most. 
Waggoner concludes that if the common law standard of 
permitting dead hand control only during lives in being 
known to the tes tator 

can be taken to mean that donors should be allowed to 
exert control through the youngest generation of de
scendants they knew and saw, or at hast one or more but Mt 
necessarily all of whom they kMW and saw, both [perpetuity 
saving clauses and the Uniform Act's gO-year period] ef
fectuate this standard well. Cenainly, by this standard, 
the Example Two trust fits well within the policy of the 
Rule.58 

Even if one accepts Waggoner's assumption that if the 
testator sees one grandchild, he ought to be able to control 
the entire generation of grandchildren, Waggoner's conclu
sion that a 90-year perpetuities period effectuates "well" a 
standard that the testator can control only during lives he 

67. [d. at 578. 
68. !d. at 587 (emphasis added to indicate where the camel's nose under the 

tent permits the whole camel to go inside). 
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sees and knows is surely a dubious sequitur. Ninety years 
can cover several generations where no member was alive at 
the testator's death. To test this, suppose that a testator cre
ates a gO-year trust for his issue from time to time living. 
How many of his issue alive within the next gO years will he 
see and know? Try this on one of your own ancestors who 
died approximately 90 years ago. I've tried it on one of 
mine. I found that there were considerably more grandchil
dren, great-grandchildren, great-great-grandchildren and 
great-great-great-grandchildren born within the 90 years af
ter the ancestor died than were alive at the time of his death. 
All members of the last three generations were born after 
the ancestor's death. To conclude that a trust for all these 
people, denying them control of their shares, is justifiable on 
the ground that my great-grandfather should be permitted 
to judge the competence of one or more of his known issue 
involves a leap of reasoning so wide that reason itself seems 
to fall shon of the other side. 

C. TM Commentary Puts Ilf Policy in a NutsMIl 

The policy implications of the Uniform Statute on the 
extension of the dead hand are summarized in one sentence 
in the Prefatory Note to the Uniform Statute. Yet what an 
arresting sentence it is, standing out in bold italics. The 
sentence reads: "Aggregate dead-hand control will nol be increased 
beyond what is already possible by competenl drafting under 1M Com
mon-law Rule."69 This allegation ignores the ease with which 
a gO-year trust can bypass the difficulties associated with us
ing a dozen extraneous babies as measuring lives and the 
likelihood that gO-year trusts will be increasingly drafted?O 
If dead hand control is analogized to pollution, this sentence 
in the Prefatory Note appears to be saying something like, 
"If an easy method of pollution is made available, aggregate 
pollution will not be increased beyond what would result if 

69. UNIFORM STATIJTl:.. JUpra note 3. at 84 fpufatory nOle). Professor Wag. 
goner expands on this a bit in Waggoner. jlJ/ml note 66, at 580-8l. He writes: 
"Because only a fraction of ll"Usts and other pro~y 3n-angement:!l are incompe
tently drafted. the modest increase in aggregate dead·hand control that wouJd be 
effected under USRAP is hardly significant in terms of national policy." Wag
goner has his eye fixed on the past and not on the potential of what he has 
wrought. 

70. Stt supra text accompanying note! 34-37. 
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all industry polluted at the level skillful and careful polluters 
now can but rarely do." That's logic for you, with a sting! 

VIII. A W AIT-AND-SEE PERIOD USING THE COMMON LAw 
PERPETUITIES PERIOD Is PREFERABLE TO 

A 90-YEAR PERIOD 

A wait-and-see period measured by lives in being is 
preferable to a period of90 years. I have already noted that 
using the common law perpetuities period for wait-and-see 
does not offer an alternative perpetuities period, as does 90 
years, which invites an increase in long -term trusts. I have 
also mentioned that using the lives governing the common 
law perpetuities period will not lead to a decline in class
room teaching of the Rule or risk bringing on its abolition. 
Using the lives that govern the common law perpetuities pe
riod for wait-and-see requires continued knowledge of the 
common law. Moreover, the common law perpetuities pe
riod will ordinarily be far shorter than 90 years and the po
tential uncertainties about tide associated with wait-and-see 
will have much less chance to develop. There are, in addi
tion, other reasons for preferring the common law perpetu
ities period to a 90-year period for wait-and-see. 

A. TM. Common Law Perpetuities PeritN1 Is Commended 
by Experience 

First is the lesson from history and experience. 
Although no one can say for sure what was in the minds of 
English judges when they fixed on "lives in being" as the 
appropriate perpetuities period, history does suggest a rea
son. And the reason is as appropriate today as it was in the 
seventeenth century. At the time of the formulation of the 
Rule against Perpetuities, heads of families-the fathers
were much concerned about securing the family land, per
haps acquired only a couple of generations earlier, from in
competent sons. Lord Chancellor Nottingham and his 
successors recognized this concern as legitimate and devel
oped an appropriate period during which the father's judg
ment could prevail. 71 The father could realistically and 

71. For an illuminating examination of thf' competing interests that influ· 
eneed ,he judge. in The D ... of Noifollt·s Cas'. see Haskin •• Emndiog lhe Grasp of I., 
Dend Hand: R.f/«hons on the Origins oflh, Rulnlgainsl Ptrpttuilin, 126 U. PA, L REV. 
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perhaps wisely assess the capabilities of living members of 
the family. With respect to them, the father's informed 
judgment, solemnly inscribed in an instrument, was given ef
fect. But the head of the family could know nothing of un
born persons. Hence, the father was permitted to control 
only so long as his judgment was informed with an under
standing of the capabilities and needs of persons alive when 
the judgment was made. 

As Lord Hobhouse said, in his lectures on the dead 
hand: 

A dear, obvious, natural line is drawn for us between 
those persons and events which the Settlor knows and 
sees, and those which he cannot know or see. Within the 
former province we may trust his natural affections and 
his capacity of judgment to make better dispositions than 
any external Law is likely to make for him. Within the 
latter, natural affection does not extend, and the wisest 
judgment is constantly baffled by the course of events. I 
submit, then, that the proper limit of Perpetuity is that of 
lives in being at the time when the settlement takes 
effect." 

This "clear, obvious, natural line," drawn by a man who 
later became a judge of the Privy Council, seems the most 
plausible reason why the ancient sages selected "lives in be
ing" as the perpetuities period.7s 

19 (1977). In that great case. decided in 1682. <he Earl of Arundel and his lawyer, 
Orlando Bridgman. created trust indentures to protect me family from the conse· 
quences of the insanity of the Earl's eldest son. Thomas. Alienation was curtailed 
only during Thomas' lifetime~ a period Lord Nottingham thought posed no dan
ger of a pe'l"'nU<y. 

72. A. HOBKOUSE. THE DEAD HAND 188 (1880). 
73. About 50 years after TIr4 Duk of Norfolk', Case. <he perpetuities period was 

extended to include an actual minority after lives in being. Thus a farner could tie 
up land during the life of his incompetent son and until his (presently unborn) 
grandson reached full age. Subxquently the period was extended to lives in be~ 
ing plus 21 yean~ irrespective of any actual minorities. Gray claimed these exten~ 
siom were "accidents" rather than products of logical reasoning. Set J. GRAY, 
THE RULE AGAINST PERPE11JJTIES §§ 18&-88 (4.h ed. 1942). More likely. as Gray 
himself earlier intimated. the judges were concerned more with establishing a rea~ 
sonable period lhan with rigorous theory. which did not ta:ke hold authoritatively 
until <he nineteen<h century. Su id. Ii 175-85. AI<hough earlier dicta by some 
judges indicated that nonbeneficiaries could be measuring lives. this idea was 
finnly established only in Thellusson v. Woodford. 32 Eng. Rep. 1030, II Yes. Jr. 
112 (H.L 1805}. Su A. GULLl"'ER, CASr.s AND MATERIALS ON THE LAw OF FUTURE 

INTUEsTs 390-416 (1959); see auo Leach. in 6 AMERICAN l.A.w OF PROPERlY, supra 
note t. at 51 (condemning the allowance of extraneous lives and suggesting that 
the period was quite sufficient in family transfers when it permitted a man of prop--

92 



1987] RULE AGAINST PERPETUITIES 1057 

This same reasoning is in the minds of estate planners 
today. Although skillful lawyers can create trusts for the 
afterborn, by using extraneous measuring lives, they never 
do so in practice. The Uniform Statute disregards this wis
dom and makes it easy for anyone to create trusts for the 
afterborn which last for 90 years. In so doing, the Uniform 
Statute has moved the Rule against Perpetuities away from a 
sensible reason supporting the common law perpetuities pe
riod and settled it on a base lacking foundation in 
experience. 

Another reason for preferring the common law perpetu
ities period is that it tends to channel persons desirous of 
creating long-term trusts to lawyers who are experienced in 
trust drafting. Long-term trusts may develop many trouble
some problems over the years, and persons contemplating 
such trusts need the counsel of an experienced estate plan
ner. No small part of the job of an experienced attorney is 
to point out to the client the nonwisdom of a rigid long-term 
trust. The law should channel clients desiring long-term 
trusts 10 attorneys who know how to draft them properly. 
Using the common law perpetuities period of lives in being 
plus 21 years for the wait-and-see period serves this channel
ing function. Like the what-might-happen test it replaces, 
waiting to see for the common law perpetuities period acts 
as a wholesome deterrent to persons nonconversant with the 
law of future interests who might try to create long-term 
trusts. The unskilled lawyer tends to be wary of "lives in 
being" and to create trusts of short duration. A 90-year per
petuities period makes it easy for the unskilled to create a 
long-term trust for 90 years. 

B. The Common Law Perpetuities Period Strikes a Fair Balance 
Between Generations 

Another reason for using lives in being for the wait-and
see period relates to Lewis Simes' argument that perpetu
ities law should strike a "fair balance" between what the 
present generation wants and the desire of future genera
tions 10 do what they want with inherited property.74 Obvi-

eny to "provide for all of those in his family whom he personally knew and the 
first generation after them upon attaining majority."). 

74. See L. SIMES, supra note 58, at 58-59, 
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ously persons can disagree about what balance is fair. But it 
does seem to me that lives in being plus 21 years is about 
right and has the acceptance of history on its side. In con
trast, 90 years seems far too long. It increases the time prac
tically available to the dead hand by about 50 percent." 

It is interesting to observe here that the English, who 
originally set the "fair balance" at lives in being plus 21 
years, have since retreated from giving the dead hand so 
much control. In Saunders v. Vautier,76 the court held that all 
the beneficiaries of a trust may terminate it despite the con
trary intention of the settlor. And in the 1950s, the English 
Variation of Trusts Act of 195877 gave the court power to 
consent to modification or termination of the trust on behalf 
of incompetent, minor, or unborn beneficiaries wherever the 
court finds it beneficial to the beneficiaries.7• Thus the Eng
lish have come to regard property in trust as the benefi
ciaries' property, not the settlor's property. 

In contrast, American courts reject the rule of Saunders 
v. Vau/ier, and refuse to terminate a trust if it would defeat a 
material purpose of the settlor.79 American courts, unlike 
the English courts, continue to view the property as the set
tlor's. Thus, because of the inability of beneficiaries to termi
nate trus ts in this country, any extension of the perpetuities 
period means extended dead hand control, which it would 
not necessarily mean in England. How paradoxical it is: 
While the aristocratic English, with their long dynastic tradi
tions, are eliminating effective dead hand control, even dur
ing the allowable perpetuities period, the Commissioners on 
Uniform State Laws are recommending legislation for a 
democratic country with egalitarian ideals that extends dead 
hand control far beyond what the English permit. 

C. The Lives Governing the CImI1IIIm Law Perpetuities Period Are 
Easily Traceable 

The Reporter for the Uniform Statute gives two basic 
reasons for rejecting the use of the common law perpetuities 

15. Sn supra text accompanying notes 48-49. 
76. 49 Eng. Rep. 282. 4 Beav. 115 (1841). 
77. 6 & 7 Eliz. 2. ch. 53. § 1. 
78. See infra note 149 and accompanying text; ue also supra note 34. 
79. S'" ,.g .• Clallin v. Claflin. 149 Mas,. 19.20 N.E. 454 (1889); 4 A. SCOIT. 

THE LAw OF TRUSTS § 337-37.8 (3d ed. 1967). 
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period for wait-and-see.8o First, the Reporter suggests that 
the administrative burden of tracing lives for wait-and-see is 
substantial and can be avoided by using a period of years for 
wait-and-see.81 This is probably true if "twelve healthy ba
bies" selected at random are used as measuring lives, but in 
the real world where "twelve healthy babies" rarely exist, 
this argument is much exaggerated. The common law mea
suring lives for wait-and-see are, in almost all cases, some of 
the beneficiaries of the trust or parents or grandparents. 
The trustee must keep up with the deaths of these persons in 
any event in order to properly administer the trust. 

D. The Lives Governing the Common Law Perpetuities Period Are 
Easily Ascertained 

The second objection of the Reporter to using the com
mon law perpetuities period is more fundamental. The lives 
that govern the common law perpetuities period applicable 
to a particular interest are the persons who can affect vesting 
of the particular interest. 8. These are sometimes said to be 
the lives causally related to vesting. The Reporter says it is 
not clear who these persons are in every case. 8. The Re
porter is stubborn in his view, but he is absolutely wrong. 

80. The Reporter also argues that a wait-and-see period marked off by mea
suring lives plus 21 years is arbinary. See Waggoner. supra DOle 24. at 1 703.4; 
UNIFORM STATIJTE. supra note 3, at 82-84 (prefatory note). Adminedly. the 21-
year period is arbitrary. Some scholars have argued that only actual minorities 
rather than a 2 I-year period in gross should be part of the Rule. But I do not see 
how the use of actuallivtJ for wait-and-see is arbitrary. if you accept the reasons 
usually advanced for using actual lives in being as a measure of dead hand control. 
See supra text accompanying nOles 71-73. Gray said: "The true theory of the Rule 
against Perpetuities, so far as any artificiaJ rule can be said to have a theory, is that 
no future interest must begin beyond lives in being." J. GRAY, supra note 73, 
§ 187. Under wait~and~see, the law simply waits ou[ the relevant Jives known to 
the testator to see if the future interest vests ("begins," in Gray's words) beyond 
these lives. Using measuring lives for wait·and~see is arbitrary, I suggest, only if 
you believe that lives in being plus 21 years does not give a long enough time for 
the dead hand to work its will. The Reporter's views on this point are discussed 
supra at notes 59-68 and accompanying text. 

81. UftHFORM STAn7TE, JUjJra note 3, at 83 (prefatory note). 
82. SU Dukeminier, JUjJra note 44, at 1654-74. 
83. This approach was not adopted because, among other reasons, it 

was concluded that it would shift to the courts the unwelcome task of 
divining who the measuring lives are on a case·by-case basis in an 
environment in which the exact meaning of 'persons ... who can 
affect the vesting of the imerest' is disputable: Not even perpetuity 
scholars, to say nothing of non·experts in the field. can agree on its 
predse meaning. 
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From the early years of the wait-and-see movement, a 
group of us reformers believed that the logic of the common 
law provided a natural wait-and-see period. This period was 
measured by lives causally related to vesting. The principle 
of causal relationship, however, was not entirely clear, nor 
was it certain that the principle could identify the causally
related measuring lives in every case. For over 20 years I 
hoped that someone in this group would undertake the ar
duous task of probing the common law, unravelling its logic 
and its knots, and clarifying the meaning of causal relation
ship. But Barton Leach84 died. John Morris85 died. Sir 
Robert Megarry was appointed Vice-Chancellor of England, 
running the royal courts of equity, and was doubly busy 
turning out new editions of his superb treatise on English 
property law.86 His co-author, Professor Wade, was going 
back and forth between the chairs of English law at Oxford 
and Cambridge, finally settling in as Master of Gonville and 
Caius College at Cambridge. Robert Lynn,8? lately elevated 
to the John Deaver Drinko-Baker & Hostetler chair at Ohio 
State, had charitable trusts, pension plans, and other things 
on his mind. My hope that one of these eminencies would 

UNIFORM STATtrrE, supra. note 3, at 82 (prefatory note). Although this statement 
may have had some validity before the logic of the common law was laid out in the 
Columbia Law Review (supra note 44), what support does it have now? For the alle
gation that the meaning of causal relationship to vesting is disputable, the Re
porter cites only his pieces in the Columbin Law Review in which he strove mightily, 
but unsuccessfully, to find a hole in the logic of the causal relationship principle. 
See Waggoner. infra notes 104. 108. Waggoner could not find a single case-noJ 
one-where the causal relationship principle did not clearly idemify the measuring 
Ii\'es. For more on this. see infra notes 103-11 and accompanying text. 

84. Leach approved of the causal relationship principle. Remarking on the 
express provision in the Kemud.y statute that the measuring lives be causally re
lated to vesting. Leach said: "This addition seems to me a good idea. especially if 
it makes my learned friends happier. But I eXpe<:tthat the Vermont and Washing
ton courts will reach the same result without the additional clause; indeed [ rec
ommend that they do, if the problem comes before them." Leach, Ptrpt(uili~ 
Legirlaii,.: Hail P"''''ylvania!. 108 U. PA. L. REV. 1124. 1146 (1960). 

85. s.. Morris & Wade. i'erpetuili.s Re[OfTII al Lasl. 80 L.Q REV. 486. 498-99 
(1964) (saying that "the right general guidance is surely given" by the provision in 
the Kentucky statute. but the "dear principle" or causal relationship provides the 
measuring lives for wait-and-see even without the express language), 

86. Ste R. MEGARRY Be. H, WADE, THE LAw OF RUL PROPERTI 253-54 (5th ed. 
1984), for discussion of the inherent common law perpemities period each inter
est has, measured by the relevant lives. which the authors believe should be used 
for wait-and-see. 

87. See R. LYNN, THE MODERN RULE AGAINST PERPE11JITIES 47-50 (1966). for 
discussion of the wait-and-see period. 
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make an exhaustive examination of causal relationship 
faded. The lot fell to me. 

So, in early 1985, I sat down to work out the logic of 
wait-and-see. I first consulted with the doyen of logicians at 
UCLA, Professor David Kaplan, who immediately put his fin
ger on the problem with the common law Rule in its tradi
tional formulation. "You cannot solve a perpetuities 
problem logically," he said, "unless you know who are the 
relevant lives." John Chipman Gray himself said as much, 
but in a somewhat indirect way. Gray said that the measuring 
lives at common law must "have a necessary [causal] relation 
to the event on which the limitation vests. "88 This is the key 
to understanding the logic of the common law Rule. 

It is useless to look at everyone in the world in search 
for a life that enables you to prove the interest valid. Logical 
necessity requires you to narrow the candidates for a validat
ing life to persons who have a causal relation to vesting. To 
say that an interest will not necessarily vest or fail within the 
perpetuities period means it will rwt vest or fail within the lives of 
persons who can affict vesting of the particular interest plus 21 years 
thereafter. (It will not vest or fail within the lives of any other 
persons you can name either, but such persons are irrelevant 
to the solution of the particular perpetuities problem.) Each 
interest thus has an inherent perpetuities period applicable 
to it alone, fixed by the persons who can affect vesting. If an 
interest will not vest or fail within the perpetuities period 
applicable to the particular interest, it is void. If we decide 
to judge the validity of interests by an actualities test, rather 
than by a possibilities test, logic suggests that we wait and 
see what happens during these lives that can affect vesting. If 
the interest actually vests within these lives or within 21 
years after they expire (the common law perpetuities pe
riod), the interest is good. 

Although unravelling the complexities of the common 
law and fitting the parts together was not easy, when the 
logic of the common law-in both its what-might-happen 
and wait-and-see forms-was finally revealed, the causal re
lationship principle turned out to be an astonishingly simple 

88. J- GRAY, Jupra note 73. § 2J9.2 n.2. RESTAT'EMENT (SECOND) OF PROPERTY 

§ 1.3, comment b (donative transfers) (1983), puts it this way: "Such [validating] 
life or lives, if they exist, will be reiated to the occurrence of me events that lead (0 

the vesting of the nonvesled interest in question." 
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principle to apply. The meaning of causal relationship (0 

vesting and the limitations on who can be measuring lives 
are dictated by the common law. "Persons who can affect 
vesting" are given by the definition of a vested interest. An 
interest is vested when it either vests in possession or vests in 
interest. Any person who can affect the time a future interest 
vests in possession is causally related to vesting of the inter
est. An interest is vested in interest when (I) the beneficiary or 
beneficiaries are ascertained and (2) all conditions precedent 
are satisfied. Accordingly, the persons who can affect vest
ing in interest are: 

(a) The beneficiary or beneficiaries of the contin
gent interest; 

(b) Any person who can affect the identity of the 
beneficiary or beneficiaries (such as A in a gift to A 's chil
dren); and 

(c) Any person who can affect any condition prece
dent attached to the gift, or, in the case of a class gift, any 
person who can affect a condition precedent attached to 
the interest of any class member. 

There is one major limitation imposed by the common law. 
Ifpersons who can affect vesting in the same way are so nu
merous or so difficult to ascertain that it is impracticable to 
say when the last of them dies, none of such persons can be 
used to measure the perpetuities period. It must be possible 
to say when the perpetuities period ends. The causal rela
tionship principle abides by the meanings and discipline of 
the common law. 

Upon close and extensive examination, I found that the 
causal relationship principle could be easily applied to every 
hypothetical case posed by discussants of wait-and-see. All 
this requires is logical deduction from fundamental prem
ises. It cannot be fairly said, then, that the causal relation
ship principle is not workable. Once the logic of the 
common law is seen, finding the common law measuring 
lives for wait-and-see is almost child's play for anyone who 
knows something about the law of future interests. Anyone 
who wants further illumination on the common law measur
ing lives for wait-and-see will find extensive explanations in 
the Columbia Law Rroiew 89 and the Law QJuzrterly Rroiew.90 

The logic of the common law, which unifies the possibilities 

89. Dukeminier, supra note 44, at 1654-74. 
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test and the actualities test, is concisely analyzed in the Cali
fornia Law Review. 91 

E. Why Have Two Perpetuities Periods ~ 

To my mind, there is no persuasive case for having two 
different perpetuities periods: (1) lives in being plus 21 years 
for the possibilities test, and (2) 90 years for the actualities 
test. Inasmuch as each interest has its own inherent perpe
tuities period, the real issue is one of policy: Is it better to 
have a possibilities test or an actualities test? The period 
should remain the same however you answer that question. 

It is possible to make a case for abolishing the Rule 
against Perpetuities entirely and substituting 80 or 90 years 
as the period in which interests must either actually vest in 
possession or fail. 92 The advantage of this would be to rid us 
of all the old complications of perpetuities law, including the 
evanescent distinction between vested and contingent inter
ests. But otherwise such a proposal has every disadvantage 
of the 90-year alternative perpetuities period of the Uniform 

90. Dukeminier. Wait-and·S .. : The C.usal Relationship Principle. 102 L.Q, REV. 
250 (1986). 

91. Dukeminier. supra note 2. 
Using this logic. a student,John Shure, and I have prepared a computer pro

gram successfully applying the Rule against Perpetuities to gifts to individuals. 
We used Prolog, which stands for programming in logic. The computer can sol .... e 
such problems as "to the first grandchild of A who reaches 21 (or 25}" and "to the 
first child of A who is a lawyer." For the computer to solve these problems it is 
necessary to train the computer to detennine the relevant lives and the validating 
life. Furthennore, it is necessary to treat as a validating life any person who en
ables the computer to show an interest is vested and valid upon creation (some
thing denied by Professor Waggoner. infra text accompanying note lOS); that is an 
essential vesting routine the computer must check. 

We did not reach class gifts before Shure. a computer whiz. graduated. but 
our experience so far indicates it is entirely feasible for the computer program to 
handle class gifts and. ultimately, powers of appointment. 

The computer should also be able to determine the wait-and-see lives. which 
are the lives tested in applying the vesting routines to the particular interest. 

92. New South Wales has abolished the common law Rule against Perpetu
ities enlirely and requires interests to !Jest in interest within 80 years, which. of 
course, preseIVes the old distinction between vesting in interest and vesting in 
possession. See New South Wales Perpetuities Act, No. 43, § 7 (1984). After en
actment. the fixed period of time for peIpetuities was discovered to have some 
unexpected difficulties that cannot arise where the common law period of lives in 
being is used for wait-and-see. Set Sappideen. PerpetuIties-Age Reduclum and Ihe 
Application of the E'ghty-Year Period: Some U_peeted Problnru. 60 AUSTL. LJ. 471 
(1986); se, .im 65 Del. Lawsch. 422 (1986) . • """ding DEL. CoDE ANN. tit. 12. § 213 
(Supp. 1986) (abolishing the Rule and substituting a IlO-year period). 
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Statute. The Reporter has not made the case for such an act, 
since such is not the Uniform Statute. Nor is it my place to 
make the case, for I do not believe such a statute is desirable. 
I stand with the English Law Reform Committee, which was 
strongly of the view that the common law perpetuities pe
riod should continue to apply. The Committee said: 

We know of no serious objections to the period as being 
excessive in duration, and we can see no real advantage 
in shortening it, or in substituting a rigid and arbitrarily 
fixed term of years which might be too long in some cases 
and too short in others. A period which has grown out of 
the provisions commonly to be found in wills and trusts 
has at all events that much to commend it, and seems 
preferable to any of the alternatives which have been sug
gested. In the absence of any compelling reasons, 
whether based on public policy or otherwise (and we can 
see none), we prefer to leave the permitted period as it 
. 9. IS .... 

IX. WHY THE UNIFORM STATUTE Is THE WAY IT Is 

The Uniform Statute is the way it is because Professor 
Lawrence Waggoner, the Reporter, wanted it that way. It is 
inevitable that a Uniform Statute, like a Restatement, is the 
shadow of the Reporter-if the Reporter is insistent in his 
vIews. 

Judge Charles E. Clark discovered this truth many years 
ago in the preparation of the volume of the first Restatement 
of Property dealing with servitudes. Judge Clark sat as an 
adviser to the Reporter for this volume, Professor Rundell, 
and, argue as he might, Clark found Rundell could not be 
moved. Clark wrote: 

Unless the Reporter himself will yield his views to others 
(a tolerance not characteristic of the scholarly mind), the 
central administration of the Institute must get behind 
his views in order that a restatement be forthcoming, and 
thereafter the administration party is naturally strong 
enough to carry the matter through to a conclusion. The 
writer has served as Adviser on Property in one branch or 
another of the subject practically since the formation of 
the Institute: and while he has seen many sharp differ-

93. ENGLISH LAw REFORM COMMrITEE, FOURTII REPORT. 1956, CMND. SER. 
No. 18. at 6. 
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ences of opinion, he knows of no instance where the 
views of the Reporter, persisted in, did not prevail.94 

It is true, as Clark observed, that academics do not yield 
easily to the views of others. Unhappily, this has been the 
story of perpetuities reform. The original reformer, Profes
sor W. Barton Leach, was a gifted teacher (of mine) and a 
powerful personality, with strong views and a biting wit. His 
lively writing style was enjoyed by everyone except those 
skewered by his sharp pen. In writing about why wait-and
see had aroused so much opposition from his academic 
peers, Leach himself noted that his own personality was the 
source of much resistance to his ideas: 

There is a sad and humiliating aspect of this distin
guished group of professors: they are all my friends of 
many years standing, and the degree of virulence of their 
attacks on my ideas is in direct proportion to how well 
they know me and how closely we have been profession
ally associated. On the other hand, most of the support
ers of my published views are men whom I know only 
casually if at all. 95 

Unquestionably, Leach's strong personality made it ex
tremely difficult to achieve unanimous agreement among 
perpetuities experts upon any single reform. And, indeed, 
Leach set no great store in uniformity. At one place or an
other in his writings, Leach approved wait-and-see during 
life estates only, full-scale wait-and-see, reduction of age 
contingencies to 21, immediate cy pres, and wait-and-see plus 
delayed cy pres. Each of these reforms would rid the law of 
some or all of its absurdities, and Leach, fired up to exorcise 
the fertile octogenarian and her friends, encouraged each of 
them to grow. 

When the Restatement (Second) of Property came to be 
written, Professor Casner was appointed Reporter. Casner 
was Leach's longtime collaborator, and, with Leach, was one 
of the earliest advocates of wait-and-see. True to the tradi
tion of Restatement Reporters, Professor Casner insisted 
upon writing full-scale wait-and-see into the Restatement. 
Like a shadow from the past, Professor Powell, the Reporter 
for the first Restatement of Property, who had opposed wait
and-see when it was first suggested back in the early 1950s, 

94. Clark, The American LAw Institute s Law of Real Covenanls. 52 YALE L.J. 699. 
726 (1943). 

95. Leach, ,upra note 84. at 1125-26. 
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rose out of retirement to attack it. He was joined by Profes
sors Berger and Rohan, advisers on the Restatement (Sec
ond). Two annual meetings of the American Law Institute 
were given to the battie.96 Professor Berger argued strenu
ously for the adoption of cy pres-immediate reformation by 
a court of invalid gifts. 97 Professor Rohan also would have 
agreed to immediate cy pres, had that reform produced unan
imous agreement.9S But Casner was determined to put wait
and-see into the Restatement, and, as Judge Clark would 
have predicted, Casner prevailed. 

In 1984, the Commissioners on Uniform State Laws de
cided to propose a uniform statute on perpetuities. They 
appointed Professor Waggoner the Reporter. A year earlier, 
in 1983, Professor Waggoner had written a comprehensive 
article on perpetuities reform.99 In this article, Waggoner 
favored the wait-and-see idea, but he opposed using lives 
causally related to vesting as the measuring lives for wait
and-see. Unfortunately, he misunderstood causal relation
ship,IOO though others did too at the time he was writing. 
Waggoner declared the causal relationship principle to be 
"inferior" to the list of lives laid down by the Restatement 
(Second), which he thought was "rather easy to under
stand."101 Waggoner concluded that the Restatement "not 
only makes the wait-and-see concept workable but it virtually 
preserves the mechanical precision inherent in the require
ment of initial certainty. "102 

While working on my article for the Columbia Law Re
view,103 I learned that Professor Waggoner had been ap
pointed Reporter for the Uniform Statute. I sent the drafting 

96. Set American La ..... Institute. Proceedings of 1978 Annual J~eefing, 55 A,L.L 
PRce. 222-307 (1979); American Law Institute. supra note 27, at 424-521. 

97. See American Law InstitUle. supra note 27, at 453-56 (remarks by Prof. 
Berger). 

98. S" 5A R. POWELl.. supra note 18, ~ 827F[3][h]. 
99. Waggoner. P<rpetuity Re/orm, 81 MICH. L. REV. 1718 (1983). 

100. /d. at J 77~76. Waggoner states that in a devise to A for life. then [0 A S 
children who reach 30, A j children in being at T's death are not causally related to 
ves(ing of the remainder. Of course, this is dearly wrong. They are beneficiaries. 
and beneficiaries-being necessary for a vested interest-are always causally re· 
lated to vesting, Waggoner even auributed his idea to me. but I den}' the parent· 
age. See Dukeminier. supra note 44, at 1665 n.48, 1667 n.51, for discussion of this 
and other examples of Waggoner's misunderstanding of causal relationship, 

101. Waggoner, supra note 99. at 1781. 
102. !d. at 1780. 
103, Dukeminier. supra note 44. 
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committee acting for the Commissioners, including Profes
sor Waggoner, copies of my article. I thought this might 
prove helpful to them. I proposed a simple wait-and-see 
statute using as measuring lives the lives that can affect vest
ing (i.e., the lives you test in your search for the validating 
life). The Reporter would have none of it. He replied in the 
Columbia Law Review. 104 Waggoner reformulated the prem
ise of the common law, affirmed by Gray and the Restate
ment (Second) of Propeny,I05 among others, that the 
validating life at common law will be found, if at all, only 
among persons who can affect vesting. Waggoner posited 
that "people who are connected in some way with the trans
action" (as opposed to connected with vesting) are relevant 
to the search for a validating life."J6 So broad and undefined 
a premise is not of sufficient logical rigor to permit se
quences to be supplied by deduction, as is true of a premise 
that only lives connected to vesting are relevant. Staning 
from this imprecise premise the Reporter subsequently had 
difficulty seeing the logical connections of a theory using 
only lives related to vesting of the panicular interest. He 
found what he thought were fallacies in my reasoning. 
When I responded, once again explaining the logic of the 
common law, which contains none of the fullacies Waggoner 
supposed were there,107 the Reporter asked to have one 
more try at demonstrating a flaw in my analysis. I consented 
to this, for logic is only as strong as its ability to resist con
tinuing attack. One of the logical deductions from the defi
nition of a vested interest is that the beneficiary is always 
related to vesting since an ascertained beneficiary is an abso
lute requirement for a vested interest. In Waggoner's final 
attack, he tried to rebut this by asserting that a beneficiary 
who enables you to prove the interest is vested ab initio is not 
a validating life because "the common law Rule Against Per-

104. Sa Waggoner. Perpetuities; A Pmptctivt on H-~t-and-Su, 85 COLUM. L. REV. 
1714 (1985). 

105. See supra note 88 and accompanying text. 
106. Waggoner, supra note 104, at 1717. In his .... lielUgan Law Rtvinv article. 

Waggoner slated: "It was never thought that 'persons connected in some way to 
the tr.msaclion' defined a pre<:ise group of individuals," Waggoner, supra note 99, 
at 1767 n.l36. In contrast, lives rnat can affect vesting are a precisely ascertain
able group. 

107. See Dukeminier. A Response b:v Professor Duktminrn', 85 COLUM. L. REV. 1730 
(1985). 
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petuities is not concerned about aspects of vesting that are 
satisfied at the date of the gift."108 When Waggoner read 
my reply pointing out that this was tautological reasoning, 109 
he asked to be allowed to insert an elaborate footnote in his 
rejoinder citing authors (including me) who, Waggoner be
lieved, disproved he was trapped in a tautology.' 10 These 
authors wrote that the Rule against Perpetuities is inapplica
ble to vested interests which, of course, means exactly the 
same thing as saying that a vested interest satisfies the Rule 
against Perpetuities and is valid at the outset. Waggoner re
fused to recognize that if an interest is vested ab initio, there 
necessarily must be a validating life-i.e., a person who en
ables you to prove that the interest is vested and valid.' 11 

I actually thought I might change the Reporter's mind. 
But the Reporter had earlier taken a published position 
against waiting out the lives that can affect vesting; he would 
not be moved in that direction. When the ship the Reporter 
was sailing on-the Restatement (Second)-proved to be 
riddled with ambiguities, Professor Waggoner was forced to 
abandon it. 1l2 But instead of turning to something with 
which lawyers have experience, the common law, Professor 
Waggoner cast off for unknown waters, embracing some
thing utterly new and different-a phantom destroyer, full of 
perpetuities law, condemned to sail the seas for 90 years 
before firing its cannons. Judge Clark could have written the 
script himself (though even Clark, who had a memorably 
creative mind while professor and dean of the Yale Law 
School, might have had a hard time imagining Waggoner's 
phantom ship). 

108. See Waggoner, A Rejoinder by Professor Waggoner, 85 COLUM. L. REV. 17!39 
(1985). 

109. Dukeminier, A Final Commenr b)' Projt'SJor DukeminiP, 85 COLUM. L REV, 
1742 (1985). 

110. Waggoner, supra note 108, at 1739-40 n.7. 
Ill, For computer verification of this principle, see JUpm note 91. 
112. Although the Restatement was deemed nOI dependable enough to pro

vide a wait-and-see period for new dispositions. the Commentary to the Uniform 
Statute suggests that the Restatement list of lives be used by courts in fashioning a 
0' pres saving clause for existing instruments in violation of the Rule. See UNIFORM 

STATUTE, supra note 3. § 5. comment at 114-15. If this advice is followed. existing 
instruments may be provided-through ry pres-with the wait·and·see period of 
the Restatement. There is an Alice·in~'Vonder1and quality about this. Why should 
the Restatement be deemed unseaworthy for new voyages, but perfectly salisfac~ 
tory for persons who have already sailed? 
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X. WHAT ARE THE ALTERNATIVES? 

Now that the Uniform Statutory Rule against Perpetu
ities has given such a bizarre turn to perpetuities reform. we 
need to stop and rethink perpetuities law revision. Since the 
1950s, the dead hand has been increasing its grasp with each 
new stage of perpetuities reform. Reform first began in ear
nest when Professor Leach heaped scorn on the absurdities 
of the Rule-the fertile octogenarian, the unborn widow, the 
slothful executor-and on the bar for permitting such non
sense to exist. In the first wave of reform, about a dozen 
states responded with curative legislation eliminating spe
cific absurdities, I!3 adopting ry pres, 114 or providing for wait
ing out life estates before declaring a remainder void. II ' 

These reforms were small extensions of the dead hand and 
brought very little uncertainty into titles. Almost no scholar 
opposed the first two of these revisions. The limited wait
and-see statutes aroused no vigorous opposition, though 
some scholars suspected limited wait-and-see to be the 
camel's nose under the edge of the tent. 

The second stage of perpetuities reform came with stat
utes providing for wait-and-see during the full common law 
perpetuities period. Vermont, Kentucky, and several other 
states adopted the earlier Pennsylvania statute to this ef
fect. ll " These statutes increased the reach of the dead hand 
and uncertainty of title, yet the increase was less than oc
curred in later stages. The third stage of perpetuities reform 
was the adoption of the Restatement (Second) of Property, 
which provided for wait-and-see during the lives of certain 
designated persons. The persons on the Restatement list of 
measuring lives were more numerous than the persons 
whose lives govern the common law perpetuities period. Fi
nally has come the Uniform Statutory Rule against Perpetu
ities, which extends the dead hand further than any existing 
wait-and-see statute by providing for a 90-year waiting 
period. 

It is time now to look back and evaluate these reforms 
with a fresh eye. When wait-and-see was first proposed, Pro-

113. See i,ifra noles 118-24 and accompanying text. 
114. See in.fra note 125 and accompanying text. 
115. See infra notes 133-34 and accompanying text. 
116. Sift infra notes 135-37 and accompanying text. 
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fessor Simes warned, "The wait and see doctrine is a long 
step in the direction of inalienability of property."'17 We 
now know that wait-and-see has indeed proven to be a slip
pery slope. Experience has given new force to Professor 
Simes' warning. 

What are the alternatives to the Uniform Statute? I list 
them in order of the magnitude of their departure from the 
common law, beginning with the least. 

I. Eliminate specific traps. New York has enacted legisla
tion designed to eliminate specific absurdities in the applica
tion of the Rule derided by Professor Leach. It was these 
oddities that brought on Leach's crusade for perpetuities re
form. New York's basic approach is to assume the transferor 
intended to create a valid interest and hence to construe the 
absurdities out of the instrument."B Thus the "fertile octo
genarian" is dealt with by a presumption that a female over 
the age of 55 cannot have a child and by the admission of 
evidence in any case as to whether a particular person is able 
to have a child.' '9 The "unborn widow" is largely elimi
nated by a presumption that a reference to a spouse of a 
person is a reference to a person in being."o "Administra
tive contingencies" are eliminated as perpetuities traps by a 
presumption that the testator intended the contingency to 
occur, if at all, within 21 years.'" New York also reduces age 
contingencies over 21 to 21 when necessary to save the gift 
from the Rule against Perpetuities.'" Florida and Illinois 
have similar legislation.'" In four other states (Connecticut, 
Maine, Maryland, and Massachusetts), age contingencies are 
reduced to 21, as in New York.'24 

The merit of the New York approach is that it eliminates 
the large majority of complaints about unjustifiable applica-

117. Simes, supra note 57, at 18B. 
118. N.Y. EST. POW.RS II< TRUSTS LAw § 9-1.3(b) (McKinney (967). 
119. /d. § 9-1.3(e). 
120. Id. § 9-1.3(c). 
121. Id. § 9-1.3(d). 
122. Id. § 9-1.2. 
123. FLA. STAT. ANN. § 689.22(4) II< (5) (Wes, Supp. 1987): ILL. ANN. STAT. ch. 

30.' 194(c)(I)-(3) (Smith-Hurd Supp. 1986). 
124. CONN. GEN. STAT. ANN. § 45-96 (West (981); ME. REV, STAT. ANN, tit. 33, 

§ 102 (1978): MD. EST. II< TRUSTS CODE ANN. § ll-103(b) (1974): MASS. ANN. 
LAws ch. 184A. § 2 (Law. Co-op. 1977). 
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tions of the Rule against Perpetuities without sacrificing the 
certainty inherent in the common law Rule. 

2. Adopt immediate cy pres. If an interest violates the 
Rule, seven states authorize a court to immediately reform 
the instrument so as to carry out the transferor's intent as 
closely as possible within the perpetuities period. 125 The 
only objections to immediate cy pres yet presented are that 
reformation by a court requires a lawsuit and that cy pres con
fers on a court too broad a power to rewrite a will. 

There are, in general, two schools of thought about how 
the cy pres power should be exercised. The first is the more 
conservative. It suggests that courts should construe perpe
tuities violations out of the instrument, reform offending 
language, reduce any excessive age contingencies to 21, and 
in general eliminate uncertainties that cause perpetuities 
problems. To date, courts exercising cy pres power have fol
lowed this line of thinking. 126 

The second school of thought, which appears to be pre
ferred by academics, suggests that the cy pres power should 
be used to insert a perpetuities saving clause in the instru
ment adapted to the particular possibility that causes the gift 
to be invalid. 127 The measuring lives for such a saving 
clause necessarily will be some or all of the persons who can 
affect vesting of the invalid interest. For example, in a fertile 
octogenarian case l2• with a primary life tenant of child-bear
ing years, the court would reform the instrument to deal 
only with the situation where the life tenant did in fact have 
an afterborn child who outlived the other relevant lives by 
more than 21 years (the possibility that causes invalidity of 
the remainder).129 Judicial insertion of a saving clause of 
this sort resembles wait-and-see, but the measuring lives for 
waiting are tailored to the particular invalidating contin-

125. Berry v. Union Nat"l Bank. 262 S.E.2d 766 (W. Va. 1980); E"ate ofChun 
Quan Yee Hop. 52 Haw. 40, 469 P.2d 183 (1970); CAL. CIY. CODE * 715.5 (We" 
1982); IDAHO CODE § 55·111 (1979); Mo. ANN. STAT. § 442.555 (Vernon 1985); 
OKLA. STAT. ANN. til. 50, §§ 75-78 (We" Supp. 1987); TEX. PROP. CODE ANN. 
§ 5.043 (Vernon 1984). 

126. See Duke-minier, JUpra note 2, at 1900 n.l13, 1901 n.J 15. 
127. Set Browder. Construction, Reformation, and the Ruh Against PtrpetuititJ, 62 

MICH. L. REV. I (1963). 
128, See supra note 4. 
129. See Dukeminier. supra note 2. at 1901. 
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gency.!3D Up to the present time, no court has seen fit to 
insert a saving clause in exercising its cy pres power. 

Professor Leach favored cy pres, as did Professor 
Simes,!" and I can find no commentator strongly opposed 
to it. If academics were forced, by some powerful monarch, 
to agree on one perpetuities reform, in all probability it 
would be cy pres. Far less objection has been voiced to cy pres 
than to wait-and-see. 

In a recent article Professor Bloom has suggested com
bining in one statute the New York approach of remedying 
specific defects in the Rule with immediate cy pres for those 
violations that do not fall within one of the specific reme
dies.!32 This proposal, joining both schools of thought 
about cy pres, has considerable merit. Since the large major
ity of defects will be dealt with by one of the specific curative 
rules, the room for reformation by a court will be limited to 
unusual cases. 

3. Wait-and-see for the preceding life estate. The earliest 
wait-and-see statute successfully enacted through the efforts 
of Professors Casner and Leach was the Massachusetts stat
ute.!33 Subsequently this statute was copied in Connecticut, 
Maine, and Maryland.!" Under this statute, the court is di
rected to wait out the lives of the preceding life tenants or 
other lives upon whose expiration the remainder is limited 
to take effect. If, at the end of those lives, it can be shown 

130. In a novel expansion of this theory, again extending the reach of the dead 
hand even more. the Commentary to the Uniform Statute suggests that a court 
exercise CJ pm by inserting a saving clause that a lawyer would use or a saving 
clause using the measuring lives designated for wait-and-see by the Restatnnent 
(Second) of Property. See UNIFORM STATUTE • .supra note 3. § 5 comment at I ]5. This. 
of course, is nothing less than using cy pres to adopt full-scale wait-and-see. 

131. See Simes, Perpetuities in California Sine, 1951. 18 HASTINGS LJ. 247, 253 
(1967). 

Although Professor Powell was nOI too happy with any reforms beyond those 
of New York. he dearly preferred" pres to wait-and-see. Sa 5A R. POWELL, supra 
nole 18. ~ 827F[3][hJ. 

For an excellent student Comment, inspired by Professor Powell and Profes
sor Dorothy Glancy. comparing the merits of wait-and-see and cy pres. and coming 
down strongly on the side of cy pm. see Comment, Rule Against Pnpetuities: The 
Secorut R.,tattmtn' Adop" Wait and Set, 19 SANTA CLARA L. REV. 1063 (1979). 

132. Bloom, supra note 26, at 78-79. 

133. MASS. ANN. LAws ch. 184A, i I (Law. Co-op. 1977) (enacted (954). 

134. CONN. GEN. STAT. ANN. § 45-95 (West (981); ME. REV. STAT. ANN. tit. 33, 
§ 101 (1978); MD. EST. & TRUSTS CODE ANN. i 11·103(0) (1974). 
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that the remainder will timely vest or fail under the Rule 
against Perpetuities, the remainder will be declared valid. 

Under the Massachusetts statute, the validity of future 
interests may be uncertain during the existence of the life 
estates, but this uncertainty is accepted in order to more 
perfectly carry out the testator's intent without a lawsuit. In 
many cases, including the cases of the fertile octogenarian 
and unborn widow, the possibility of remote vesting will al
most surely disappear during the existence of the life estate. 
The Massachusetts statute does not deal with the administra
tive contingency case or other cases not involving a prior life 
estate. 

4. Wait-and-see for the common law perpetuities period. Thir
teen states have statutes or decisions providing for wait-and
see during the common law perpetuities period. 135 If, at the 
end of such period, the interest has not in fact vested, it is 
void. Some statutes expressly provide that the measuring 
lives for wait-and-see shall be the lives causally related to 
vesting l36 (i.e., the lives that govern the common law perpe
tuities period). In other states, the measuring lives are not 
explicitly given,'37 but the lives governing the common law 
perpetuities period seem implicit in the logic of wait-and
see.13S 

The disadvantages of waiting to see during the common 
law perpetuities period are those associated in general with 
wait-and-see. Title is rendered uncertain for the waiting pe
riod, and the work of a thoughtless drafter (who violated the 
Rule against Perpetuities) is preserved for an extended pe
riod of time. If the drafter knew so little of future interests 
law as to omit a perpetuities saving clause, it may be ex-

135. See Phelps v. Shropshire. 254 Miss. 777,183 So. 2d 158 (1966); Merchan .. 
Na"l Bank v. Curtis. 98 N.H. 225, 97 A.2d 207 (1953); Jee alw statutes cited '"fra 
notes 136-37. Illinois has a wait-and-see statU[e, applicable to trusts only, limit
ing the measuring lives to Lhe "beneficiaries of the instrument" creating the trust. 
ILL. ANN. STAT. ch. 30, ~ 193 § 3. ~ 195a § 5(a) (Smith·Hurd Supp. 1986). 

136. ALASKA STAT. § 34.27.010 (1986); Ky. REV. STAT. ANN. § 381.216 (Bald· 
win 1979); NEV. REV. STAT. § 11!.l03 (1985); N.M. STAT. ANN. § 47-1-17.1 (Supp. 
1985); R.I. GEN. LAws § 34-11-38 (1984). 

137. FLA. STAT. ANN. § 689.22(2)(a) (We" Supp. 1986); OHIO REV. CODE ANN. 
§ 2131.08 (Baldwin Supp. 1985); 20 PA. CONS. STAT. ANN. § 6104(b) (Purdon 
1975); S.D. CODIFIED LAws ANN. § 43-5-6 (1983); VT. STAT. ANN. tit. 27. § 501 
(1975); VA. CODE ANN. § 55-13.3 (1986); Jte ali, WASH. REV. CODE ANN. 
§ 11.98.130 (Supp. 1986). 

138. See Dukeminier. supra nO(e 2. a[ 1880-83. 
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pected that the instrument is also defective in providing the 
needed flexibility to deal with property over a long period of 
time. Wait-and-see advocates have been reluctant to admit 
that the uncertainties of title and the saving of bad trusts 
may result in substantial problems. The truth is. we do not 
yet know, and probably shall not know for years. 139 

A majority of states enacting wait-and-see also provide 
that if an interest does not vest within the wait-and-see pe
riod it shall be reformed to carry out the transferor's intent 
as closely as possible within the period of the Rule.I4O They 
couple cy pes with wait-and-see. If wait-and-see is adopted, 
it seems hardly worth arguing about whether a court should 
reform the instrument at the end of the wait-and-see period, 
or return the property to the heirs of the transferor, or give 
it to the income beneficiaries. '4l Violations of the Rule will 

139. Il was for this reason that Professor Leach, in his explanation of the Ver
mont statute, and It in my explanation of the Kentucky statute, stated that if it 
becomes impracticable to postpone decision, a court should reform the instru
ment without waiting out the full period. Leach. l'ermont Enacts a C, Pres Slo.tuU, in 
W. LEACH 8< O. TUDOR, THE RULE AGAINST I'ERPETUmES 224. 228-30 (1957); 
Dukeminier, supra note SO, at 65. I wrote: 

If such exceptional cases do arise I the Court of Appeals cannot 
be expected to push a sound principle to its drily logical extreme. 
resulting in great and serious inconvenience in the distribmion of 
property. The ability of the court to reform the instrument to carry 
Ollt testator's intent to the greatest extent possible should, and was 
designed to, prevent the wait~and-see doctrine from getting out of 
control in any such manner, 

Id. al 69. 
Sit also the remarks of Professor Donahue at the American Law Institute 

meeting: 
I was sufficiently convinced by the arguments thi.s morning about 
when the C)' pres decision ought to be made that I was wondering if 
we might not, at least in some circumstances, leave it to the determi~ 
nation of the court as to when they were going to make the ry pres 
determination , . , . 

American Law Institute. supra note 27, at 494-95. 
140. Alaska, Iowa. Kentucky. Nevada, New Mexico, Ohio, Rhode Island, South 

Dakota, Vermont, Virginia. and Washington, See statutes from these states cited 
supra notes 136-37 and infra note 143: see also Carter v. Berry, 243 Miss. 321, 140 
So. 2d 843 (1962): Edgerly v. Barker. 66 N.H. 434, 31 A. 900 (1891). 

141. Professor Bloom is critical of deferred cy pres and predicts that it will result 
in complex litigation over the settlor's intent with "staggering fees." Bloom, supra 
note 26. at 46. 

Another criticism of deferred 0' frYes is that it continues to treat the property 
(for 90 years under the Uniform Statute) as the dead settlor's property rather than 
as the bene6ciaries' property, Compare the way the English and some Common~ 
wealth jurisdictions rather quickly switch O'\o'er to regarding the trust property as 
belonging to the bene6ciaries: see slIfrYa note 78 and accompanying text. 
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rarely occur. But it must be recognized that as the date of 
the instrument recedes into the past, the court, acting under 
a cy pres power, will be more and more likely to reform the 
instrument in light of circumstances then existing rather 
than in the obscure light of the intentions of someone long 
dead. The cy pres doctrine functions in a much more realistic 
way if applied at the outset, when the instrument becomes 
effective, than if applied some 20 or 30-or, under the Uni
form Statute, 90-years later. 

5. Wait-and-see for the Restatement period. The Restate
ment (Second) of Property lays down an artificial list of lives 
to measure the wait-and-see period. "2 The number of lives 
on the Restatement list will ordinarily exceed the number of 
lives that govern the common law perpetuities period. Dead 
hand control is extended further. Iowa has enacted a wait
and-see statute using the Restatement lives, and adding 
some extra lives to the list. 14• Because of the ambiguities in 
the Restatement list of measuring lives, and perhaps be
cause of opposition to wait-and-see, the Restatement does 
not seem to have much chance of further adoption. I " 

It is worth noting that the Uniform Statute extends dead 
hand control and uncertainties of title far beyond any of the 
foregoing alternative methods of perpetuities reform. It is 
riskier than any of them. 

6. Abolish the Rule against PeTjJetuities entirely. It is possi
ble to abolish the Rule against Perpetuities and impose no 
time limit on the vesting of interests or the duration of 
trusts. If the problem of controlling legal future interests, 
which make land unmarketable, is dealt with, perhaps by 
converting legal future interests to equitable ones, it is argu
able that there is no need to control the duration of trusts. 

142. RESTATEMENT (SECOND) or PRQPERIT § 1.3(2) (donative transfers) (1983). 
143. IOWA CODE ANN. § 558.68(2) (West Supp. (986). Oddly enough. 'he st.,· 

utory list of measuring lives was ignored in Henderson v. Millis, 373 N.W.2d 497 
(Iowa 1985), and the causally related life ofthe optionee used for the duration of 
an option. 

144. See Young. Uniform Statutory Rule Against PtrpetuitieJ. 12 PROB. NoTF.S 244. 
244 (l987), reporting, "Three states which have considered the question since the 
issuance of the Restatement (Scrond) have not adopted the Restatement 
position," 
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In Idaho, South Dakota, and Wisconsin, a trust can endure 
forever if the trustee has a power to sell the trust assets.!45 

In 1983 the Canadian province of Manitoba abolished 
the Rule against Perpetuities entirely.'46 At the same time 
Manitoba transformed legal future interests into equitable 
interests, and gave courts authority to alter or terminate any 
trust if this will benefit the beneficiaries. '47 This approach to 
the problem of overlong trusts was recommended by the 
Manitoba Law Reform Commission,!48 which adopted the 
views of Professor Waters. 

The essential idea underlying the Manitoba approach is 
that a variation of trusts act, giving a court power to consent 
on behalf of unborn or minor beneficiaries to vary, rear
range, or terminate trusts-despite the settlor's intent-is 
preferable to limiting trust duration. Statutes authorizing 
courts to vary or termina.te trusts have been enacted in Eng
land and in Canada. Professor Waters tells us, "It is some
times not realized how considerable is the scope of this 
power. It means that revocation on any terms is possible 
and that variation of any degree is also possible."!·9 The end 

145. IDAHO CODE § 55-Ill (1979); S.D. CODIFlED LAws ANN. §§ 43-5-1. 43-5-8 
(1983); WIS. STAT. ANN. § 700.16 (Wes, 1981 & Supp. 1984). 

146. Maniwba Perpetuities & Accumulations Act of 1983, 1982-83 MAN. REV, 
STAT. ch. 43. See Deech. The Rule against PerpetuiJitJ Abolished, 4 OXFORD J LEGAL 
STIJD. 454 (1984) (approving); Glenn, PerpeJuitits to Pur¢oy: Reform by Abolition in 
Mamtoba. 62 CAN. B. REV. 618 (1984) (disapproving). 

147. Manitoba Act of 1983 to Amend the Trustee Act. 1982-83 MAN. REV. 
STAT. ch. 38. 

148. MANITOBA LAw REFORM COMMISSION, REPORT ON THE RULES AGAINST Ac
CUMULATIONS AND PERPETVITIES, Pub. l. No. 49 (l982). 

149. D. WATERS, THE LAw OF TRUSTS IN CANADA 1074 (2d ed. 1984). Waters 
describes English as well as Canadian legislation at 1055-86. The English Varia
tion of Trusts Act of 1958 was brought on by the fact that at that time England did 
not have a gift tax. but had a very steep progressive estate tax when income from 
capital shifted at death. The key to avoiding ruinous death duties was to give 
capital during life to chosen beneficiaries (or move with it out of the country). To 
enable income beneficiaries to unlock the capital in trusts and donate it during 
life, statutory relief was granted giving courts the power to consent to variation or 
termination on behalf of all unborn or minor beneficiaries. 

The British tax laws ha .. e changed considerably since 1958, and so has the 
drafting of trusts. In 1975 a capital transfer tax, replacing the estate tax, was en
acted. This tax is levied whenever capital or the right or privilege to receive in
come from capital shifts from one person to another, at death or during life. See 
Maudsley, The Brirish Capital Tmnsf~r Tax, 13 SAN DIEGO L. REV. 799 (1976): R. 
MEGARRV & H. \'VADE, mpm note 86, at 1058-59 (reporting that estate planning 
has no ..... shifted away from d}'nastic trusts to trusts for minors which are given 
special favorable tax treatment); 5('~ alm supm note 34. 
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result is to permit beneficiaries "to make vast inroads upon 
the schemes of beneficial interests as contrived by settlors 
and testators."!SO Variation of trusts by a court is strikingly 
different from the practice in this country, where the set
tlor's intent cannot be set aside.!SI 

In a provocative recent colloquy among property teach
ers, Professor Richard Epstein, taking an uncompromising 
stand in favor of unrestrained ownership rights of the pres
ent owner, suggested that the Rule against Perpetuities 
should be abolished.!S2 Yet, if no maximum period is set on 
trust duration, inevitably, I think, a variation of trusts act will 
be enacted to permit persons to deal with changed circum
stances that were not foreseen by the settlor. 153 Whether ju
dicial handling of change of circumstances in individual 
trusts would be more efficient or fairer than rather strictly 
adhering to the settlor's intent for an allowable period of 
time is doubtful. Such power in a court would give less pre
dictability, and would give a court greater latitude in making 
a will for the testator than does reformation of a perpetuities 
error using the cy pres doctrine. 

XI. CONCLUSION 

It is a matter of record that I have been a proponent of 
wait-and-see since my salad days in teaching. In 1960 I 
drafted the Kentucky wait-and-see statute, and subsequently 
I drafted similar statutes in Alaska, Nevada, New Mexico, 
and Rhode Island. I have advocated wait-and-see in several 
publications, though never for more than the common law 
perpetuities period. It is therefore a melancholy occasion 
when I find that the Commissioners on Uniform State Laws 

150. D. WATERS. srlpra note 149, at 287. 
151. See 4 A. SCOTT. J"/Jro note 79, 11337-337.8. 
152. Epstein, Past and Future: The Temporal Dimensum in the Law of Proprrty, 64 

WASH. 11.LQ, 667, 7]0-13 (1986); Roundtable Discussion, Time. Property Rights, 
and II!. Common Law. 64 WASH. U.L.Q 793. 841-61 (1986). Epstein finds a 
changed circumstances doctrine (and presumably ..... ould find a variation of trusts 
statute) objectionable as well. !d. at 850. 

153. In his book, ECONOMIC ASALYSIS OF LAw I 18.2 (3d ed. 1986).Judge Rich
ard Posner remarks that since no one can foresee the [mure. "[a] policy of rigid 
adherence lO the letter of the donative instrument is likely lO frustrate both the 
donor's purposes and the efficient use of resources," Posner even suggests that 
inasmuch as information costs about future e"'ents after death "are uniquely 
high-one might say infinitely high. , . , maybe therefore anyone who tries rigidly 
to control the future shows he is behaving irrationally." 
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have given their highly respected imprimatur to a wait-and
see statute that substantially increases the reach of the dead 
hand and may have far-reaching consequences, including 
the abolition of the Rule against Perpetuities, without pub
lishing any empirical studies of its probable and potential ef
fects, but supporting it instead with a hollow rationale and 
an unconvincing and inadequate analysis of its consequences 
for our ancient policy against the dead hand. 

"0 lente, lente currite noctis equi," cried Dr. Faustus, 
waiting for the devil to claim him.15' "Run slowly, slowly ye 
horses of the night." So too I urge resistance to the grasp of 
the fettering, stifling hand of the dead. More than a century 
ago Baron Hobhouse criticized the common law Rule 
against Perpetuities as going too far in honoring the wishes 
of the dead: 

Now the effect of our law of Perpetuity is this-that 
the Settlor of property can take the dominion over it 
away from those whom he knows, to confer it on those 
whom he does not know, nay, on those who are unborn 
and may never come into existence. . .. The result is 
that, among the richer classes of this country, a very large 
number of families have their property governed, not ac
cording to their own desires or necessities, but according 
to the guesses or the fancies of some one who died long 
ago, and who could not, even nhe wished, make the best 
arrangements for them. If we were now proposing to en
act such a law, this statement of it would probably be 
enough to ensure its rejection. What could be more irra
tional than 10 maintain that each generation shall be con
sidered more competent to foresee the needs of the 
coming one than that one, when arrived, is to see them? 
... Yet such is the direct effect of our law of Perpetuity; 
and according to my experience the phenomena are 
much in accordance with the law. As the tree is, so is the 
fruit. The cold and numbing influence of the Dead Hand 
is constantly visible. 155 

The wait-and-see doctrine, of course, extends dead hand 
rule even further than perpetuities law permitted when 

154. C. Marlowe, TM Tragical Hislmy of Doctor Faustus, act v, scene ii (1604). 
155. A. HOBHOUSE, ,Supra nOle 72, at 183-84; if. Hobhouse. supra text accompa· 

nying note 72. In the text above, Hobhouse was objecting to the English strict 
settlement as pennitted by the Rule against Perpetuities, but his objections apply 
equally to a modem dynastic trust. It should be noted that the strict settlement 
and dynastic (rust have almost passed out of existence in England (supra note (49) 
and that Hobhouse's strictures are now more applicable to the United States than 
to England. 
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Hobhouse wrote. The Uniform Statute is a quantum leap in 
the extension of that doctrine. 

We should not adopt any more wait-and-see statutes, 
certainly not any statutes providing for waiting beyond the 
existing common law perpetuities period. The Restatement 
(Second), devised by artifice, and suffering from numerous 
ambiguities, no longer seems workable. The Uniform Stat
ute, which consigns the Rule against Perpetuities to desue
tude for 90 years, is itself deserving of oblivion. The only 
wait-and-see statutes which, in my judgment, are at all pru
dent are the Massachusetts type and the Kentucky type, but I 
think the rancorous and divisive battles over wait-and-see, 
staged in the American Law Institute, Powell on Real Property, 
the Columbia Law Review, and numerous other journals, have 
very probably (and quite properly) made legislators suspi
cious of any form of wait-and-see. Something that rouses 
vehement opposition and bitter dissent from eminent schol
ars who have devoted their professional lives to the law of 
property cannot be all good. 

At this point in history, I am convinced, cy pres offers the 
best and most acceptable reform. Those states that have not 
reformed the Rule against Perpetuities should enact statutes 
authorizing a court to reform perpetuities errors at the out
set. The California, Texas, and Missouri statutes can serve as 
models. This reform will be supported by the overwhelming 
majority of scholars, perhaps even without any dissent. The 
adoption of cy pres would put all these noisy battles over 
wait-and-see behind us. That, by itself, would be no small 
blessing. But the fundamental reason for the adoption of cy 
pres is that it is the best solution. The Rule against Perpetu
ities has many virtues. It is certain in application, it gives 
predictability in advance, it does not interfere with the rea
sonable desires of donors, and it protects future family 
members by permitting the dead hand to control only so 
long as the donor was able to assess the capabilities and 
needs of living persons (plus 21 years thereafter). What is 
wrong with the Rule against Perpetuities is that its technical
ities and sometimes absurd assumptions lay traps for people. 
Occasionally an expert unwittingly violates the Rule, but the 
usual victim is an inexpert lawyer or a testator who drew his 
own will. Cy pres-immediate reformation by a court of an 
instrument that violates the Rule-is all that is necessary to 
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eliminate these traps.'56 Cy pres preserves the virtues of the 
Rule, while protecting the consumers of bad (or no) legal 
advice.''' 

The battle over perpetuities refonn, raging now for 
over 30 years, has led me to see, at last, that we scholars 
have very little more to tell the future about this subject
but the future has a lot to tell us about which of our perpetu
ities refonns turns out to be most satisfactory. In the 
meantime, prudence suggests caution in extending the dead 
hand. 

XII. ENVOI 

Few scholars filled the sky over their fields as amply as 
did Barton Leach in his day. Few warned as eloquently 
against dead hand control, both from the point of view of 
sound estate planning and as a matter of public policy. 
Leach wrote: 

The tendency of some testators to make rigid disposi
tions is often an aspect of an understandable type of van
ity. T has been successful in business and this money is 
the measure of and witness to his success. He has been a 
good father and has always known what was best for his 
family. Who should know better than he how to invest 
and dispose of this money after his death? The only an
swer is: Time marches on. Thoughtless, playful children 
grow into serious-minded resourceful adults. Healthy, 
prosperous adults suffer illnesses, failure and the other 
casualties of life. The gilt-edge bonds of today are the 
cats-and-dogs of tomorrow. To regulate events in 1980 

156. A final irony in the preparation of the Uniform Statute is that it does not 
carry through with the idea so brilliantly developed by Professors Langbein and 
Waggoner in Refonnatlon of Willr on the Ground of Mistalte: Clw.nge of Directirm in Amer
ican lAw!. 130 U. PA. L. REV. 521 (l982). The authors there argue persuasively 
for the reformation of mistakes in wills. including reformation of perpetuities mis
takes by cy pm. !d. at 548. 

157. In terms of solving lawyers' malpractice suits, cy pr-es is preferable to wait
and-s~. Under cy pm. the correction suit takes place at once, and the maximum 
liability appears to be the cost of the lawsuit. Under wait-and-see. difficult issues 
are raised because the lawyer may have a potential liability for many years. Will 
the statute of limitations run when the potentially invalid interest has been discov
ered but the claimant cannot procure a decision as to its invalidity for the wait
and-see period? Can such a claim be kept alive after the drafter dies? At the end 
of the wait-and-see period (90 years under the Uniform Statute), will the panners 
of the long-dead drafter be liable if the interest is then declared void? Su 
Dukeminier. Ckansing the Stables of Property: A River Fourui at Lasl, 65 IOWA L. REV. 
151,163-64 (1979). 
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by the judgment of a mediocre mind on the spot is in
comparably preferable to the guess in 1960 of the great
est man who ever lived.I5S 

Alas, how could the counsel of this sensible man end up, 
disesteemed and ignored by the drafters of the Uniform 
Statute, as the whisper of a wimp? Do we really want 9Q 
years of control by great-grandpa? 

158. W. LEACH & J. LOGAN. CASES AND TEX.T ON FUTIJRE INTERESTS AND ESTATE 

PLANNING 241-42 (1961). 
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EXHIBIT 3 ) 

THE UNIFORM STATUTORY RULE AGAINST 
PERPETUITIES: THE RATIONALE OF THE 

90-YEAR WAITING PERIOD 

Lawrence W. Waggontrt 

Study L-3013 

The Uniform Law Commissioners promulgated the Uniform 
Statutory Rule Against Perpetuities in 1986. 1 The perpetuity-re
form efforts of the American Law Institute in the Restatement (Sec
ond) inspired the Uniform Act." The Restatement and the Uniform 
Act employ the so-called wait-and-see approach to perpetuity re
form. Wait-and-see is a two-step strategy. Step One preserves the 
validating side of the common-law Rule Against Perpetuities (the 
common-law Rule): By satisfying the common-law Rule, a 
nonvested future interest in propeny is valid at the moment of its 
creation." Step Two is a salvage strategy for future interests that 
would have been invalid at common law: Rather than invalidating 
such interests at creation, wait-and-see allows a period of time, 
called the waiting period, for the contingencies to work out 
harmlessly.· 

Copyright@ 1988 by Lawrence W. Waggoner 
t Lewis M. Sim .. Profe .. or of Law. University of Michigan. The author setved a. 

the Reponer for the Uniform Statutory Rule Against Peq>etuities. The author gratefully 
odnowledges helpful suggestions on prepublication drafts of this Article from Gregory 
Alexander, Olin Browder. John Langbein. and Richard Wellman. 

I UN... STAnTrOKY RULE AGAINST PEttPE11llTIES. 8A U .LA 103 (Supp. 1988) 
[hereinafter UNIF. ACT]. 

" RESTATEMENT (SECOND) O. PROPERTY (DONATIVE TliNSFEas) §§ 1.1·1.6 (1983) 
[hereinafter RESTATEMENT]' 

S UNt •. ACT § l(a)(I); RESTATEMENT § 1.3(1). In estate-phuuting practice. every 
incentive -remainJ to comply with the common-law Ru1e, through the use of a standard 
perpetuity saving clause, see infi"a note 35. if appropriate. or one tailored to the particular 
trust or propeny arrangement, or otherwise. 

• UN". ACT t 1(0)(2); RESTATEMENT t 1.3(2). Nearly aU trusts (or other property 
arrangements) will have terminated by [heir own terms long before the wailing period 
expires. leaving the waiting period to extend unused (and ignored) into the future long 
after the contingencies have b~ resolved and the propeny distributed. Set Waggoner. 
The Uniform SIIJIuIory Rule Againll Perpeluilin. 21 REAL PRoP. PROB. &: TK. J_569. 579-90 
(1986) (hereinafter Waggoner. Uniform SIaIuIory Rule]. In the unlikely event that the con· 
tingencies have not been resolved by the expiration of the waiting period. the disposi. 
lion is to be refonned by the coun 50 that a11 contingencies are resolved within the 
allowable period. UNIT. ACT § 3; RESTATEMENT i 1.5. 

Neither the Restatement nor the Uniform Act authorized judicial reformation at any 
time before the expiration of the waiting period (except in cenain specified cases). The 
Drafting Committee of the Uniform Act and its Advisors discussed at length and specifi. 
cally reje<:ted the "immediate 0' pres" idea. as it is sometimes called. under which the 
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Although the traditional method of measuring the waiting pe
riod is by reference to the period of lives in being at the creation of 
the interest (the measuring lives) plus 21 years, there are various 
difficulties and costs associated with identifying and tracing a set of 
actual measuring lives to see which one is the survivor and when he 
or she dies.5 Consequently, in a step the framers of a Restatement of 
the Law of Propeny could not appropriately have taken in the early 
1980s, given the constraint of basing their position on existing law, 
the framers of the Uniform Act decided to forgo the use of actual 
measuring lives and use instead an allowable waiting period of a flat 
90 yearsca The framers intended the 90 years to represent a reason
able approximation of the average period of time reached when ac
tnal measuring lives are used. 

The Uniform Act has been endorsed by the House of Delegates 
of the American Bar Association (on the recommendation of the 
Council of the A.B.A. Section of Real Propeny, Probate and Trust 

statute grants a right to reformation at any time. merely on a .bowiog of a violation of 
the common-Jaw Rule. A few .tates have adopted this approach. but the experience 
undo< it has not been satislioctory. Almost all of the cases that have arisen have involved 
age cootingencies in excess of 21 or a variatioo thereof. An eotampIe of such an age
contingency case is set forth infra note 26. Although the vesting of the interests in such 
""'" is a1most certain to occur well within the period of a life in being plus 21 years. and 
although such interests can easily be vatidated in their original form by a perpetuity 
saving c1au.e "'" infra note 35 and accompanying text). the courts haR chosen to "re
form" such dispositions by lowering the age contingencies to 21. E.g., Estate of Ghiglia. 
42 Cal. App. 3d 433. 116 CaL Rptr. 827 (1974). Such an approach amounts to an uo· 
warranted distortion of the donor's intentioo, a distonion that is avoided by the ap
proach of the Uniform Act aod the Restatement under whicb reformation iJ delayed 
until the contingencies as originally written by the do~or have been given a chaoce to 
work out harmlessly. See Waggoner.l'r7pt/#itJ RtJimtI. 81 MICR. L.1lEY. 1718, 1755-59 
(1983); set also UNJ •. Acr f 5 comment; Waggoner. Unif.". S/<llUIOry Rule. sufmJ, at 596 
n.46. 

Another posoible approach under a general reformation ( .. immediate <1 pm") doc· 
trine is for the couru to insen a perpetuity saving clause into dispositions that violate 
the common-law Rule. Thi. type of reformation has been advocated by academics. ~g., 
Browder. Corulnldion, &fantuJtion, and 1M Rule AgaUut ~. 62 MICR. L. IUv. 1 
(1965). but oot adopted by any court. This approach, were a court to adopt it, would be 
superior to lowering age contingencies to 21. The donor's intention wouid not be un
necessarily frustrated. However. even this approach is less efficient thao the approach of 
the Uniform Act. The period of time produced by ajudiciaUy imerted ~tuity saving 
clause would be about the same in length as that which iJ automatically granted by the 
Uniform Act without front-end litigation. The more ellicient coune, opted for by the 
Uniform Act (and the Restatement). is to defer the right to reformation uotil after the 
waiting period has run its coune. Deferring the right to reformation enormously 
reduces the necessity and cost of 1itigation because the contingencies attached to most 
future intereslS that would otherwise have faDen victim of the common·law Rule wil1 be 
resol.ed well within the allowable waiting period. Litigation 10 reform an offending dis· 
position will seldom become necessary. See UNlF. Acr § 3 comment; Waggoner. eni
form S/4Iutory Rw.. sufmJ. at 596 " n.46. 

5 See infra notes l7 ·25 and accompanying text. 
6 UN ... ACT t 1(0)(2). 
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Law), the Board of Regents of the American College of Probate 
Counsel, and the Board of Governors of the Am. College of 
Real Estate Lawyers. It has been enacted, so far, in states 7 and 
appears to be on its way toward enactment in several others. 

I 
MISUNDERSTANDINGS ABOUT THE 90-YEAR PERIOD 

My purpose in this short Article is to set the record straight 
concerning the rationale for the 90-year waiting period. The ques
tion arises because, in a pair of recent law review articles,S Professor 
Dukeminier labels the 90-year waiting period a clone9 of the 
"twelve-healthy-babies ploy," a device that is unused in actual prac
tice by estate-planning attorneys and that was denounced by the fa
ther of wait-and-see reform, Professor W. Barton Leach. The device 
is one that allows drafters of trusts and other property arrangements 
to tie up property for an abnormally long time; it accomplishes this 
purpose by using, as measuring lives, babies from long-lived fami
lies. As Professor Leach put it, a testator or settlor could, by using 
this ploy, 

tie up his property, regardless of lives and deaths in his family, for 
an unconscionable period - viz. twenty-one years after the deaths 
of a dozen or so healthy babies chosen from families noted for 
longevity, a term which, in the ordinary course of events, will add 
up to about a century. 10 

Professor Leach rctiected this ploy as a "capricious exercise of the 
power of the dead hand." II 

Professor Dukeminier charges that the framers of the Uniform 
Act intended the OO-year waiting period to institutionalize this ploy. 
He writes: 

[W]hy did the Uniform Statutory Rule against Perpetuities come 
to insert in every trust a 9O-year wait-and-see period? It is, in ef
fect, a proxy for a period measured by the lives of a dozen healthy 

F. 
7 The stales are Minnesota. Nevada. and South Carolina. MINN. STAT. 

U 50IA.OI·50IA.07 t Supp. 1988): NEV. REV. STAT. ANN. §§ 111.103-111.1035 
(Michie Supp. 1987) (repealing i .. forme< wait·and-see statute. which delimited the al
lowable waiting period by reference to actual measuring lives dek'J'rnined by the causal
relationship method): S.C. CODE ANN. §§ 27-6-10 to -80 (Law. Co-op. Supp. 1987). 

8 Dukeminier. TIrL Uniform Statu/Qry Rule Agm"" i'trpetultW: Sine', I'",,, in Limim. 34 
UCLA L. REV. 1023 (1987) [hereinafter Dukeminier. -"inn, rtan in Limim]: Dukeminier • 
. J .HodmI Guitk 10 P"f>tluilie •• 74 CAUF. L. REV. 1867. 1884·87 (1986) [hereinafter 
Dukeminier .• Wodnn Guide1. 

9 Dukeminier . .\[odnn Guidt. luprd note 8, at 1886 ("The Unifonn Statute has 
doned Professor Leach's dozen healthy babies."). 

10 VI AMERICAN LAw OF PROPERlY § 24.16. at 52 (A. Casner ed. 1952). 
II J. MORRIS &: W. LEACH. THE RULE ACAlNST PERPETUITIES 13 (2d ed. 1962). 
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babies plus 21 years. This is implicitly conceded in the Rationale 
for the Uniform Statute. set forth in the Prefatory Note. . . . 

The. Ii .ucorm Statute attempts to justify the OO-year period as 
a saving clause on the ground that, under existing common law, a 
knowledgeable lawyer can, ifhe wishes, tie up property in trust for 
approximately 90 years. But the fundamental fact is: Lawyers do 
not use saving clauses that have a dozen healthy babies as measur
ing lives or that always, or even on average; produce a 90-year 
perpetuities period. The Uniform Statute thus provides another 
ironic twist of fate: It takes what might happen, what lawyers 
might do, and not what actually occurs, as the justification for its 
version of an actualities test.' 2 

This account of the ratiortale for the gO-year period is a misun
derstanding. As the Reporter for the Uniform Act, 1 can say with 
certainty that the gO-year period was not derived in the fashion Pro
fessor Dulteminier suggests, that is, by approximating the period of 
time that would be reached, on average, by the length of the lifetime 
of the survivor of twelve healthy babies from unrelated families 
(plus 21 years). To my recollection, such an idea was never seri
ously discussed in the deliberations of the Drafting Committee or 
on the floor of the National Conference of Commissioners on Uni
form State Laws. Nor is there anything in the Uniform Act, its pref
atory note and comments, or my writings that implicidy concedes or 
even mildly suggests that this ploy was the actual basis for selecting 
90 years." There is, in short, no foundation for the claim that the 
Act taltes as the justification for its selection of 90 years the twelve
healthy-babies ploy denounced by Professor Leach. 

Actual justification aside, what of the claim that the gO-year pe
riod is in effect a proxy for the period that would be reached by the 
twelve-healthy-babies ploy? The life expectancy of a new-born baby 

12 Oukeminier, .'lint" Yean in Limbo, SUfml note 8, at IOSI, 108!>-S6; see .ls. 
Oukeminier, Modmo GuUit. supm note 8, at 1885 ("The proponen .. of the Unil'orm Stat
ule beij""" that a ninety-year perpetuities period i. justified by the fact that, under ex
isting law, a knowledgeable lawyer can tie up property. ill t ..... t ~ approximately ninety 
years by .electing youthful mea.uring lives."). 

[. The actual basis for >electing 90 year. is set forth in the prefatory note to the 
Uniform Act. In explaining that the 9O·year period is built on the life <XJlectancy (plu. 
21 years) oflke youngest mea.uring life, the prefatory note cites Waggoner, p.,p.1vitiu: 
.1 Progms RtfJOrt on t~ Draft Uni[<>rIfI SIIliuII1ry Ruk Against PrrptIvitits. 20 INST. ON EsT. 
PUN. ch. 7 (1986) [hereinafter Waggoner, Progms Rt[JortJ, which .how. in table I,/d. , 
703.4, at 7-17. that the reference to the youngest measuring life was to the tramftrYJT$ 
youngest desantJant in being when the tnut was created; no reference to lWelve healthy 
babies from unrelated families appears in Progms Rtpurt, in the pRfatory nme to the 
Uniform Act. or my other writings about the Uniform Act. Stt Waggoner. l.1ni[orm Statu
tory Rult, supra note 4; Waggoner, W.i, ... ."..-&.: T~ ."I.., A""",,," U-if""" Ac, on Pt1fJttu. 
itin. 46 C""'BRlDGE L.J. 284 (1987) [hereinafter Waggoner. 1I'ait."."..-SttJ. 

For further discussion of the actual basis for selecting 90 yean. see Part II of this 
Article. infra notes 17·33 and accompanying text. 
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today is 75 years.1< With the 21-year tack.-on period, this method 
would, at first impression, appear to produce a total period of 96 
years (75 + 21). Ninety-six years is longer than the 90 years actu
ally adopted in the Unifonn Act, but only by about 6.7 percent. If 
that were all there were to it, the claim that the go-year period is in 
effect a proxy for the twelve-healthy-babies ploy, while an exaggera
tion, would not be an exaggeration of such proportion as to be 
wholly unfair. 

But that is not all there is to it. An actual approximation of the 
twelve-healthy-babies ploy would, in fact, produce a much longer 
period of time--a period of about 113 years, not 96 years. The rea
son is as follows. It is true that, as a whole, the average number of 
years lived per member of a group of twelve healthy babies, selected 
at random (not specially chosen from families noted for longevity), 
is 75 years-that is, the average life expectancy of each individual 
member of the group is 75 years. An average group of twelve, how
ever, will include babies who will die prematurely and babies who 
will outlive their individual life expectancies. Under the twelve
healthy-babies ploy, the period would be measured by the lifetime 
(plus 21 years) of the longest living member of the group, not by the 
average number of years lived per member of the group as a whole. 
The life expectancy of the longest living member of a group of 
twelve new-born babies is about 92 years,lS not 75 years; with the 
21-year tack-on period, the twelve-healthy-babies ploy would pro
duce, on average, the period of 113 years (92 + 21) mentioned 
above.l6 One hundred thirteen years is 25.6 percent longer than 
the 90 years actually adopted in the Unifonn Act. The claim that the 
90-year period is in effect a proxy for the twelve-healthy-babies ploy 

14 u.s. BtmEAU OF THE CENSUS, STATtSTlCAL AaSTItACT OF 'DIE UNITED STA:rr.s: 
1987, at 7J table 108 (l07th ed. 1986). 

15 The 92·year life expectancy was computed by applying a complicated actuarial 
fonnula to the data set forth in table LN, Treas. Reg. t 20.2051-7 (19114). Starting with 
an original cobon of 100,000 new·borna. table LN gives the number of people wbo live 
10 age one (97,998). age two (97,876). and '0 on to ages 109 (14) and 110 (0). 

1 would like to expre .. my gratitude 10 Dr. Cecil Nesbitt. professor emerilus of 
mathematics at the University of Michigan. for deriving the actuarial fonoula used in the 
computation; be derived the fonnula from the principles .el forth in N. Bowus. H. 
GERBEK.j. HICltMAN, D. JONES" C. NESBl1T, Acru .... L\L MA'JIWIAllCS ch. 16 (1986). 

16 Reca1I that Professor Leach judged the tweJve.healtby.babie. ploy to produce a 
period of aboul 100 years. Sa ntfmJ text accompanying note 10. Professor Leach wrote 
this in the early 195Os, when individual life expectancy was aboul 68 yean. DOl 75 years 
as it is today. U.S. BUREAU OF THE CE.Nsus~ HISTORICAL STAnsTtCS OF THE. UNITED 
STATES: COLONIAL TIMES TO 1970 (p'. I). al 55 table B 107·1J5 (1975). Profenor 
Leach. in projecting a I OO-year period. must, therefore. have attempted to take account 
of the phenomenon described in the text, above. that the longest living member of a 
group of new·born babies wiD oudive. by an appreciable margin, his or her individual 
life expectancy. Otherwise. Professor Leach would have pf<!iected a period of aboul 89 
years (68 + 21), not 100 years, for Ibe twelve-healthy-babies ploy. 
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is, therefore, an exaggeration of considerable proportion. The 90-
year period of the Unifonn Act falls substantially shon of the long
est time pennissible under the current common-law Rille. 

II 
THE RATIONALE OF TIlE 90-YEAR PERIOD 

In truth, the philosophy behind the 90-year period was to fix a 
period of time that approximates the average period of time that 
would traditionally be allowed by the wait-and-see doctrine." 
There was no intention to use the f1at-period-of-years method as a 
means of lengthening the waiting period beyond its traditional 
boundaries. The fuct that the traditional period roughly averages 
out to a longish-sounding 90 years is a reflection of a quite different 
phenomenon: the dramatic increase in longevity that society as a 
whole has experienced in the course of the twentieth century.18 
Seen in this light, the OO-year period is an evolutionary step in the 
development of the wait-and-see doctrine. 

As mentioned earlier, the traditional method of delimiting the 
allowable waiting period is to use actual measuring lives plus 21 
years. Specifically, under this method, a group of persons-called 
the measuring lives-is identified. Once the group is identified, the 
lives of all its members are traced to see which one oudives all the 
others and when that survivor dies. The allowable waiting period 
extends 21 years beyond the death of that last surviving measuring 
life. 

From its inception, the actual-measuring-lives approach has 
been plagued by two problems: identification and tracing. The 
identification problem concerns the method by which the measuring 
lives are to be chosen. Rival methods have been advanced. Under 
one method, long advocated by Professor Dukeminier,19 the mea
suring lives are identified by testing each disposition to determine 
the persons whose lives have a "causal relationship" to the vesting 
or failure of the future interest in question. The actual meaning of 
causal relationship is in dispute,20 and the adoption of that method 

17 The philosophy appears in the prefatory note to the UnifoTlll Act, 
18 The average life expectancy in 1900 was 47 years. as compared to the 75 years 

projected todav. S .. Waggoner. Uni[tmo SlI2/utory Rule. ,.pm note 4. at 588 n.82 (table). 
19 Dukeminier. Kentu<i.., i'tTpttuities Law Rataltd.nd Reformed. 49 Ky. LJ. I (1960); 

Dukeminier. i'tTpttuities: Tht M""";ng LiV<.!. 85 CoLUM. L. REv. 1648 (1985) (hereinafter 
Dukeminier. Jleasuring LilJtj]; Dukeminier. ~Uodnn GuidL. supra note 8; Dukeminier. 11'0;1-
.... S,,: The CaUUJI Rekltimuhip PrinLip"'. 102 L.Q, REV. 250 (1986) [hereinarter 
Dukeminier. C.UUJI R,/aiioruhip]. 

20 Cumpare Dukeminier. Measuring Livts, supra nOle 19, at 1660 ("causal relationship 
must include any penon who can aWect ve!ting. either in possession or in[eresl") u.ilh 
Waggoner. Ptrpttuili<>: A Pmf>tdiv< on W.il ... na-s". 85 COLU ... L. REV. 1714. 1719 
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could require front-end litigation to determine the identity of the 
measuring lives in a given case. Neither the Restatement nor the 
Uniform Act adopted the causal-relationship method."' The Re
statement specifies the measuring lives in a different way. The Re
statement uses a list composed, generally speaking, of the 
transferor, the beneficiaries of the disposition, the parents and 
grandparents of the beneficiaries, and, in certain cases, the donee of 
a nonfiduciary power of appointment; of the foregoing, those who 
are in being at the creation of the interest are the measuring lives.2• 

It soon became apparent that the Restatement's list contained ambi
guities, at least at the fringes,.' which could also require front-end 
litigation to determine the full complJhent of measuring lives in a 
given case. The framers of the Uniform Act concluded that an am
biguity-free formulation of the specified-list method would necessi
tate a complex set of statutory provisions."' 

In sum, both methods of identifying actual measuring lives en
tail identification problems: If the specified-list method is used, the 
measuring lives are difficult to describe in statutory language that is 
both uncomplicated and unambiguous; the statutory language nec
essary to adopt the causal-relationship method is not so difficult to 
draft as it is to apply to actual cases. 

The second problem plaguing the actual-measuring-lives ap
proach is that of tracing. No matter how the measuring lives are 
identified, the lives of those actual individuals must be traced to de
termine which one is the longest survivor and when he or she died. 

The tracing and identification problems are exacerbated by the 
premise, seemingly accepted under both methods, that the measur
ing lives cannot always remain a static group, assembled once and 
for all at the beginning. Instead, individuals who were once measur
ing lives must be dropped from the group if certain events happen 
(such as the individual's divorce, adoption out of the fiunily, or as
signment of his or her beneficial interest to another); conversely, 

(1985) (causal relationship fonnula. "in certain of its particulars. is arbilrary and 
ambiguous"). 

2l In his most recent ankle. Professor Dukeminier appears to ha\'1I!' largely aban
doned the wait-and-see cause in favor of the reformation ("immediate CJ pres") method 
of perpetuity refonn. Dukeminier. Niner, Yearl in Lim/Jo. 5uJml note 8, at 1079--86. Neither 
the Restatement Dor the Unifonn Act adopted thaI method. either. The Drafting Com
miltee of Ihe Uniform Act and i" Advisors duowed thaI method at length and. for the 
reasons set fonh lufJra note 4. found it less 311Tactive than wait-and-see coupled with a 
tkfnmi right to reformation . 

• 2 RESTATEMENT § 1.3(2). 
23 Ambiguities in the Restatement's list are identified in Dukeminier . .\JMJun-ng 

Li=. supra nOle 19. al 1681·1701. 
24 The draft of such a set of statutory provisions prepared for the consideration of. 

but no( adopted by. the Drafting Commiuee of the Uniform Act. is set forth in Wag
goner. Progrtss RtfJorl. supra nOle 13. , 703.1. al 7·26 n.18. 
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individuals who were not among the initial group of measuring lives 
must be included later if certain events happen (such as marriage, 
adoption into the family, or receipt of another's beneficial interest 
by assignment or succession) and if they were living when the inter
est in question was created.2' lbis instability within the group of 
measuring lives heightens the potential for a funher round of litiga
tion at one point or another during the running of the waiting 
period. 

By opting for a flat period of years, the framers of the Uniform 
Act eliminated the clutter that has heretofore plagued the wait-and
see strategy-the problems of identifying, tracing, and possibly liti
gating the malee-up of a soni~times-fluctuating group of measuring 
lives. The expiration of a waiting period measured by a flat period 
of years is litigation free, easy to determine, and unmistakable. 

The framers of the Uniform Act considered objections to re
placing the actual-measuring-lives approach with a flat period of 
years, despite the gain in administrative simplicity that would result. 
One such objection was the idea that the use of actual measuring 
lives--especially if determined by the causal-relationship method
generates a waiting period that self-adjusts to each situation, some
how extending the dead hand no further than necessary in each 
case.26 A flat period of years obviously cannot replicate a self-

2. Dukeminier, M"""""r LiM. ,.". note 19, at 1672·73 (cou.W-relatiomhip 
method); id. at 1697-99 (Restatemeot's specified·list method). 

26 Perpetuity specialists may wish to notice that Professor Dukeminier has made 
such a claim: He has stated tha, the causal ..... lationship method for determining the 
measuring tives produces a waiting period that "extends the dead hand no further ,han 
nece,sary" in each case. Dukeminier. Causal Rtlsiitmsllip,,.,,. note 19, at 250. 265; see 
.Iso Dukeminier, M"""""r Liws, ,.". note 19, at 1710·11 (""The causal relationship 
principle provides appropriate measuring lives--persons who can affect vesting-and it 
automaticaUy adjusts the lives to 6t the facu of each particular case. Because it ,elf· 
adjusts to eam limitation, the causal relationship principle, following the principle of 
parsimony. effects what scientists would call an elegant solution. It provides no more 
measuring lives lhan are neceuary to deal with the scrivener's particular mistake . ... 
[nhe causal relationship principle ... lit[s] the shoe to the foot .... "). 

To test Professor Dukeminier', claim, coruoider the following example, which is Ex· 
ample I from Waggoner, Unifono Statutory RIIk,,.,,. note 4, at 577, 581: 

G died, bequeathing property in trwt, income in equal shares to G', chiI· 
dreo for the tire of the survi.or, then in equal shares to G', grandchil. 
dren, remainder in corpus to G's grandchildreo who reach age W; ifnane 
reache, SO, to a specified marity. 

The youngest causal·relationship measuring life in this example is G's youngest 
grandchild living at G', death. Taking G', death to occur at age 75 (G's life expectancy), 
and placing G's disposition in each of four hypothetical famili .. (deemed to be repre· 
sentative of actual families) developed in that anicle. s« id. at 582·85, the projected time 
of aclrmi vesling (when G's youngest grandchild will reach age 30) is 5 yeaTS after G's 
death in Family I, 15 yean after G', death in Family II, 25 years after G's death in Family 
Ill, and S5 years after G', death in Family IV. The projected allowable waiting period 
under a causal-relationship regime is much longer. 72 years in Family 1, 82 years in 
Family II, 92 years in Family Ill, and 96 years in Family IV. See id. at 590·91 n.39. Thus, 
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adjusting function_ This objection proved unfounded, however, for 
the actual-measuring-lives approach also fails to perform a self-ad
justing function_ Although that approach produces waiting periods 
of different lengths from one case to another, it does not generate a 
waiting period that expires at a natural or logical stopping point 
along the continuum of each disposition, thereby pinpointing the 
time before which actual vesting ought to be allowed and beyond 
which it ought not to be permitted. Instead, the actual-measuring
lives approach-under either the specified-list or causal-relationship 
method-generates a waiting period whose length almost always ex
ceeds by some arbitrary period of time the point of actual vesting in 
cases that are traditionally validated by the wait-and-see strategy,27 
The actual-measuring-lives approach, therefore, performs a margin
of-safety function,28 a function that can be replicated by the use of a 

the projected waiting period produced by the causaJ.....,latirmship method amds the time 
of projected aciJJaI ve.ting by periods ranging from 61 years (Family IV) 10 67 years 
(Families I. II. and lIn. 

In fact. if I had fashioned the above example more realistically. ,,. infns note 30. I 
would have made the gift-over (in case none of the gr.mdcItildren reaches age 30) in 
favor of G', _ rather than a .pecified cbari<y. 'This simple JMdificalion of the 
example does not alter the projecled time of actual vesting. But it does shift the identity 
of the youngest causal-....Jatimuhip measuring life from G's youngest graodchild to G', 
youngest de.cendant in each family; this. in tum, makes the length of the projected 
causal-...,]ationJbip waiting period be 92 years in one of the £amitiea (Family lIn and 96 
y ..... in the other families (Families I, II. and IV). As modified, the projected causal
relationship waiting period amds the projected time of iJdu/Jl vesting by as much as 91 
year •. The idea that the causal-relationship formula "extend. the dead haod no further 
than necessary" in each case by "fit( ting] the .hoe to the fOOl" appears to be • que.tion
able proposition. s.. also infra note 28. 

The above example, in either its originally publi5hed fonn or as modified above, 
illustrales the fact that the waiting period for wait-aod-see (no malter by what method it 
i, delimited) performs a margin-of-safe<y function, not a self-adjusting function. The 
example al,o illustrates the ide. that the margin of safety can be quite extensive in given 
cases. Set svJ1tG DOle <t. The contingencies in the vast majority of perpetuity-violation 
cases will be resolved long before the waiting period ""Pires. In chaDeaging the 9O-year 
period allowed by the Uniform Act, Professor Dukeminier has noted this poinl and 
asked: Why, then. "have a 9O-year period?" Dukeminier, Ninn, y", .. ;,. Li"""" 'U{mJ 
note 8, at 1047. The answer is that this is how the waiting period worb-even under the 
causal-relationship formula. Having an unwed end,-ponion of the waiting period doC'! no 
harm and its length has nothing at all to do with dead-hand conlTOl. Ve.ting will occur 
when it does in lJ'Usts such as the one illustrated in the above example, w~ether the 
unused end-portion of the waiting period is 5 y ...... 50 years, or 500 yean. 

27 See supra note 26. For funher demonstration of this point. see Waggoner, t'ni
Irma Sialut." Rule. "'/NIl note 4, al 577-79. 581-90; Waggoner. W.il ... lId-So.. 'U{mJ note 
13, at 236-38. 

28 In point of !ioct, the margin of safety produced by the actual-Measuring-lives ap
proach (even under a causal-relationship regime) can be quite erratic from one case to 
another The waiting period produced by the causal-relationship method can be longer 
in cases in which actual vesting is projected to take place sooner, and shaner (though 
still ample) in cases in which actual vesting is projected to take place later. For demon
strauon of this phenomenon. see Waggoner. Progms Repon, "'/NIl note 13.' 703.4. at 7-
18 10 7-19. 
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proxy such as the flat 90-year period under the Unifonn Act. 
In standard cases, the rivalry between the causal-relationship 

and the specified-list methods of identifying actual measuring Jives 
is very little concerned with the length of the waiting period. Often, 
the specified-list method will produce a greater number of measur
ing lives than the causal-relationship method. In the normal course 
of events, however, the waiting period is not governed by the 
number of measuring lives, but by the lifetime of the youngest. Un
less the additional measuring lives are younger than the others or 
are clustered in very young age groups, such as under the twelve
healthy-babies ploy, a greater number of measuring lives seldom 
adds to the length of the waiting period.29 In the nonnal course of 
events, the youngest measuring life is the key to the length of the 
allowable waiting period, and no matter which method is used for 
detennining the identity of the measuring lives, the youngest mea
suring life, in standard trusts, is likely to be the transferor's young
est descendant living when the trust was created.so The 9O-year 
period of the U nifonn Act is premised on this proposition. Using 

29 Professor Oukeminier has attacked the Restatement by observing that it specifies 
a greater number of measuring lives than me causal-relationship formula and stating 
tbat the greater the number of measuring lives. the longer the waiting period. 
Dukeminier. Measuring Lives, mfJnI note 19. at 1710-11; Dukeminier, Nindy Yean .. Lim"". 
,upm note 8. at 1032 n.22. 1075. Usua1ly. however. the measuring lives added by the 
Restatement are older (the transferor; the paren .. and grandparen .. of the beneficiaries) 
and their addition to the group would seldom end up adding to the length of the waiting 
period. A greater number of measuring lives does. bowever. add to the adntinisuative 
burden of uacing their lives out; uacing out the lives of the older measuring lives cannot 
be dispensed with, because of the remote possibility. in every case, that one of them will 
beat the odds and outlive aU the others, either because the younger ones die prema
turely or one of the older ones sufficiently outlives his or her life exp«lallCY. 

30 An beneficiaries of a trust who are Jiving when the trust was created are on the 
Restatement's list of measuring lives. RurAn .. ENT § 1.3(2). Though the point i. di.
PUled. Professor Duk.eminier maintains that all beneficiaries of an otherwise invalid in
terest are automatically to be counted as causa}..-relationship measuring livC3. 
Dukeminier. Measuring Livt.r. mfmJ note 19. at 1661; Dukentinier. Madtm Guide. supra note 
8, at 1881; Dukeminier. CaumI RtltJliDmitip.mfJnI note 19. at 257. It should also be noted 
that the transferor's descendants are typicaUy measuring lives under :uandard perpetuity 
saving clauses. either by direct designation or by virtue of a designation of the benefi
ciaries of the trust as the measuring lives. s.. infra note 35. 

In the judgment of the Dnfting Committee and i .. Advisors (a grOlJP that included 
experienced estate-planning anorneys), almost all family-oriented trusts, at some point, 
create a beneficial interest in &.vor of a multiple-generation class such as the transferor's 
descendants or issue. Usually, that beneficial interest is a nonYeSted future interest in 
the corpus of the trust; and. that beneficial interest is one that is otherwise invalid in the 
fraction of trusts that violate the common--Iaw Rule and to which wait-and-see appliC'!. 
[n the judgment of me Drafting Committee and its Advisors, this is true even in fertile
octogenarian and unbom·widow cases. In sucb cases (contrary to the suggestion in 
Dukeminier. Ninny y""" in Limbo. supm note 8. at 1033). the younge" measuring life 
ordinarily is not the younge.t child of the "fenile octogenarian" (who tikely i. an adult) 
or the life tenant whose income interest precedes that of the "unborn widow" (who also 
likely is an adult), but the beneficiaries of the remainder interest in the trusl's corpus 
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four hypothetical families deemed to be representative of actual 
families, the framers determined that, on average, the transferor's 
youngest descendant in being at the transferor's death-assuming 
the transferor's death to occur between ages 60 and 90, which is 
when 73 percent of the population die-is about 6 years old_" The 
remaining life expectancy of a 6-year-old is about 69 years, S2 The 
69 years, plus the 21-year tack-on period, gives an allowable waiting 
period of 90 years, Although this method may not be scientifically 
accurate to the nth degree," the Drafting Committee considered it 

that takes effect on the death of the "fertile octogenarian'," last living dUld or on the 
death of the "unborn widow." 

In actual troSlS, the typical set. of beneficiaries of that remainder interest ate the 
transferor's "i"ue" or "descendants," although law professors (myself included, s« 
'ufrr- note 26) are oot alway, careful to fashion their hypothetiea! cases so. t'or hypo
thenea! cases that are realistic on thi5 poin~ however, see J. DUJWmiJElt &: S. JOHANSON, 
W tu.s, TRUSTS AND ESTATES 794 (3d ed. 1984) (Case 7, an unborn-widow case in which 
the remainder interest is in favor of T's "son's issue. to); Duk.emiJUer. Modem Gu.idt~ svJml 
note 8, al 1876-77 (lliustrarioo 8, a fertile-octogeoarian case in which the remainder 
inlerest is in favor of A', "granddUldren," wbo presumably are T. great-grandchildren; 
it would be unlikely for T 10 have a descendanl in being at hi. or her death younger than 
a greal'grandchild); id. at 1878 (mu.tration 9, an unborn-widow case in which the re
mainder interest is in favor of A's "issue," who presmnably are a1so rs issue). 

If the transferor has no descendants or is .... , a family-orienled tru" will likely be 
for the benefil of a collateral line of descenl (such as descendants of the tran.feror's 
parents). (Thi, is oot only true t~.g., Ella .. ofPeanoo, 442 Pa 172,275 A.2d 336 
(1971)-bul a1.0 true in even.o ancient a case asJee v. Audley, 29 Eng. Rep. 1186 (Ch. 
1787). In thaI case, the beneficiaries of Edward Audley'. testamentary truSl iocluded 
"my niece Mary HaD and the issue ofher body lawfully begotten and 10 be begotten"; as 
it lurned oUI io the actual case, Mary Hall had no i ..... living at Edward's death, and, 
had that case ari.en today, only thi5 fonuilous tum of events would prevent the young· 
est measuring life under the Restatement's list or the causalarelatioruhip fonnula from 
being a very young child.) In most sucb cases, the youngest measuring life would be the 
youngesl descendanl in thaI collateral line of descenl. s.. l'Mmm, 442 Pa. al 172, 275 
A.2d at 336. There is no reason to think that the age of that youngest descendant. on 
average, would be appreciably differenl from the age of the 6-year-old descendanl of the 
transferor upon whose remaining life expectancy the 9O-year waiting period of the Uni
form Act is built. 

" Waggoner, i'rogTm Reparl,,, nOle 13, 1705.4, al 7-17. 
32 U.S. BUlU:AU OF THE CENSUS, STATISTICAl.. ABS11tACf OF THE UNITED STATU: 

1986, al 69 table 108 (106th ed. 1985). 
33 Professor Dukeminier has suggested that a more accurate method of determin

ing the average length of the wairiog period under an actual-measunng-Iives approach 
would be to examine appellate cases in which a perpetuity violation was found 10 exist. 
Dukeminier, .vintl'] y",,, in limbo, ",pm note 8, at 1033-54 n.24, 1047 n.5\. With reo 
spect, this is an unrealistic suggestion. for [wo reasons. First. only a fraction of 
perpetuily violalions reach the appellate. court stage. S .. Waggoner. Uniftma St_tuItJry 
Rult, .. nOle 4, al 580 n.23. Second, in those thaI do reach thai stage the appellale 
courts seldom give sufficient infonnation about the facts of the case to detennine the age 
of the person who would be the youngest measuring life under a wait·and·see regime. 
S", ',g., Estale of Pearson, 442 Pa. 172,275 A.2d 536 (1971) (youngesl measuring life. 
under either the Restatement's list or a causal.relationship fomtula. would have been 
the youngest oCthe testator's grandnephews and grandneices in being at his death; court 
does not identify that person or give that penon's age). 
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reliable enough to support a waiting period of 90 years, given the 
margin-of-safety function that it performs. 

III 
CONCLUSION 

The Uniform Act unclutters the wait-and-see strategy of 
perpetuity reform. It makes wait-and-see simple to administer, fair, 
and workable. It achieves this objective without the necessity or cost 
of front-end or mid-period litigation and without supplying a wait
ing period that exceeds traditional boundaries. Rather than institu
tionalizing the twelve-healthy-babies ploy, the gO-year period fits 
well within the range of the margin of safety provided by an actual
measuring-lives approach to wait-and-see, using either the specified
list or causal-relationship method.54 Standard perpetuity saving 
clauses routinely grant such a margin-of-safety period to thousands 
upon thousands of trusts without any demonstrated harm befalling 
society as a result.'5 

54 See the tables .et forth in Waggooe:r, Unifono SItI/:dDry RaIt, supm note 4, at 590 
n.39, .howing that the waiting period under either of these methods in .tandard ca.e. 
can easily exceed the go.year period that the Unifonn Act authorizes. 

" Without a Javing ciaulIe, many trusts would violate the common·law Rule. 
Note that, by the tenD Standard perpewity saving daulIe, I mean to refer to one in 

which the de.cendants of the transferor (or of an aocestor of the tranJferor) in being at 
the creatinn of the trust (either by direct designation or by virtue of a designation of the 
beneficiaries of the trust then in being), plus 21 years, are used to measure a period of 
time that provides an adequate margin of.,.rely in which to allow the contingencies in 
the trust's future interests to work out harmlessly. I do Dot mean to refer to a saving 
clause using twelve healthy babies from unrelated liunilies. 

Profes.or Dukeminier cbarges that the Uniform Act "increase. the period practi. 
cally available to the dead band by about 50"." Dukeminier, NWtj y ..... in Limbo. supm 
note 8, at 1023 n.2; st. also id. at 1046 ("The potential for ""tension of the dead hand by 
about 50 percent i. striking. "). (Elsewhere, Profes.or Dukeminier likened the go.year 
period to "po1lution." /d. at 1054·55; Dukeminier, Modem GuiM, supm note 8, al 1886 
n.66.) If Professor Dukesninier means this claim literally, he is cltarging that the Uni· 
form Act increases by 50 percent the margin-of.safety period traditionaUy granted by 
the wait-and-see strategy and by ill privately established couo.erpan, the .tandard 
perpetuity saving clau.e. If true, the soIutinn would seem to be to propose shortening 
the Unifonn Act's waiting period to 60 yean. But, with res~ the claim does not seem 
credible. For it to be credible, the youngest person among groups of measuring lives 
would bave to average out to be about 88 years old rather than 6 years.old, as deter· 
mined by the Drafting Committee of the Uniform Ac. and its Advison. (The remaining 
life expectancy ofa 88.year-old i. 39 years, U.S. BUREAU O. TH1 CENSUS, supm note 32. at 
69 table lOS, which, with the 21-year tad-on period, gives a period of 60 years (39 + 
21).) More likely, if a 38·year-old i. in the group of measuring lives, be or she is not tbe 
youngest. It i, more plausible to think that the younge" is that 38-year-old', 6-year-old 
child. upon who.se remaining life expKWlCY the 9O.year period of the Unifonn Act is 
predicated. 

Professor Dukeminier offen no evidence to suppon his charge. He mentions again, 
SN supm note l2 and accompanying text, the assertion that a 9O-year margin.-or-safeIY 
period can only be achieved by the twelve-healthy-babies ploy-a fabe a .. ertion. S« 
supra note. 14·16 and accompanying text; note. 17-18 and accompanying text; note 26: 
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notes 31~34 and accompanying texl. His other evidence relates to the actual dura[l~on of 
existing trusts, as reponed 10 him by three law finns from whom he made inquiries. 
Duk.cminier •. \'ind, Ytan in Limbo. supm note 8. at l045--46. Such anecdotal evidence has 
nothing to do with the average length of !.he margin.of~safeIY period thaI can be pro
vided under the current common·law Rule by a standard perpetuity saving clause. If 
perpetuity saving clauses are to pro\'ide an adequate margin of safety. they must of ne· 
cessity establish a period that extends beyond--often substantiaUy beyond-the lime 
when the contingencies in the truSlS work themsel\'es out, The length of the unused 
end-portion of the margin-of-safety period has nothing at all 10 do with dead-hand con
trol. Set supra notes 4 & 26; see also Waggoner. l'nifarm Statutory Ruk. Suprd note 4. at 590 
n.39. 

In the final analysis. the OO·year period of the Uniform Act does not increase b~ 50 
percent the margin-of.safety period lraditional1~- granted by wait·and-see or standard 
perpetuity sa\-ing clauses, It is, in faCt. well within traditional boundaries_ 
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EXHIBIT 4 

PERPETUITIES REFINEMENT: THERE IS AN 
ALTERNATIVE 

Ira Mark Bloom * 

A new uniform law is in the offing: a Uniform Statutory Rule Against 
Perpetuities (USRAP).I The law is based on the wait-and-see approach to 
the common law Rule Against Perpetuities. 2 Under this approach, a waiting 
period is prescribed to see whether the contingency which renders a 
non vested interest void under the common law Rule actually occurs. 

The wait-and-see cause was initially championed by Professor Leach, 
who in 1952 asked: "Why should we not 'wait and see' to determine 
whether the contingency happens within the ~riod of the Rule?") By 
1979, Professor Casner, Reporter for the Restatement (Second) of Prop
eny, convinced the American Law Institute to adopt a version of the wait· 

• Professor of Law. Albany law School of Union Uni'let'$ity. B.B.A. 1966. City Colle,e of New 
York; J.D. 1969. S)'raalse UniveBity. ThelUlhorlC"'pre~ses his lppreci.acion 10 Martin Belsky. Deln of 
Albany Law Scl1uol. and to ProfclSOl'S Samuel fet1ers (0( SYI1ll'Usc I. John Gaubalz {of Miami I. Kenneth 
Joycefof But'faJo" John Ptschel (ofNYU).lndJohn Wel5h (nf Albany) forlhcirheJpfulcommenls. The 
valuable 51Wenl asll'iSIIlnCf: of Anhur Jackman. Jr.. K.llf'en Mal'll:lI, and DavK! Prusik is gratefully 
acknowledged. • 

1. 1be Naliooal Conference of Commiuioners on Uniform State La ..... s approved a Uniform 
SlalulOry Rille ApinSi Perpetuilies ~USRAP',' its August. 1986 meeting in 80s10II. Massachusclis. 
UNIF. STATtrrtllty R. AGAINST PFJtPE1lJmU ~ 1986) lheteinlfler ACI or USRAP). The Act is the 
culminatiun of Ihree )'lean ofwurk by the [)rafting Committee on lhe Unifoml Statul,ory Rule Aglin!it 
Perpeluilies AiI.!l. including its Reporter4 Draflsman. Professor Lawn:nce Waggoner of the Michipn 
Uw School. Su Wagoner. hl'fHhl;li~s: A Pm,fYss bporr 011 '''~ Drafl UnifrNm S'Clluwr.\· Rul, 
A,ca;nst hrpttuj/i,.f. 20 OOT. ()fII EsT. PuN. , 100 (1986) (hen:inMflcr Wqgoncr. ProRl'tfS R,p0rl1· 

Tht: Conference has complcled all work on lhe SIaIUlory ponion of die US RAP, including review by 

the Conferencc's SlYie' Comminet'. The Prefalory Note and Comrncnls 10 tne Acl musl SliJI be Iinati1.cd. 
howcycr. Lener 10 the aulhol' from Profeuor l..awfence Waggoner (Sept, 19. 1986). 

Official pUblicatton of the USRAP. with Prefalory Note and Commcnts. is oClllpeclcd in carly 1987. 
The A('t will also be submitted 10 ,he Hou~ of Delegates of the American Bar Association for its 
anlicipaled approval in earty 1987. Telephone interview wilh John M. McCIlbe. Lc:Visl.ativt Dil'e('(or. 
National Confe~nc:e of Cummiuiooen on Uniform Stale Laws (Au8. 12. 1986). 

Professor Wagoner ,l'Kiousiy furnished lhe .. .IIhor with advaace copies of' his Pm~r'.u Rf'pmt 
aniCle and various USRAP drafts. WherI appropriale. Ibis aniCle pl'OYide!ii pa,c refen:nces to the 
Prefatory Hole and CommeNs containal in the April .30. 19S6 dnfl Yemon of Ihe USRAP. UNIF. 
STAruTORY R. AGAINST PuPETUITtES I Di$CU5Sion Draft Apr. 198611 hereinaflCr Dw:A.-T USRAP (Sprin, 
1986)). Subjecl to minor ch;anses ancI poli:sbing. it is antic::ipated that die official version of lhe Act will 
be eompanblc to lhe Sprin, 1916 Draft. 

2. The wail-and-see COmponenlot'tnc Uniform SlatulOf)' Rule Apinst Perpetuilies ~ USRAPI is SCI 
fanh i,qra oole- 11. 

3. Leach. ~I'P"II;li~s;1f Ptrspn'liw; Endin8,1tt Ru',s R~iRIf ojT,rnw. 6S HAkv. l. REV. 721. 7.30 
(19S2) [hereinafler Leach. R,jR" ofT~rrorl. 
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and-see approach.' If the USRAP is widely adopted by the states,S the wait
and-see advocates will have succeeded in affecting "a fundamental modi
fication of the common law Rule Against Perpetuities. "6 

The purpose of this article is twofold: first, to demonstrate why, in 
response to Professor Leach's basic question, we should not "wait-and
see"; second, to offer constructive. alternatives to the wait-and-see ap
proach. 

Part I of this article identifies those areas of agreement between wait
and-see advocates7 and opponents,S including the acknowledged desir
ability for some rule against perpetuities. In par! /I, the case for wait-and
see is summarized and the three major wait-and-see methods are described. 
These methods include: (I) the causal relationship method, (2) a measuring 
lives version under the Restatement (Second) of-Property, and (3) the 
newly-unveiled proxy method under the US RAP. A recent debate between 
Professors Dukeminier and Waggoner highlights the controversy among 

.:I. AI Ilk: Amcric:m l..aw Institule Proceedings in 1'978. Oircclur Herbert Wechsler scllhe sta,c flK' 

lhe dc~te over wait-and·see: "ITjhe rule aiainsl pcrpctuilies thai I firslleamcd lIboul fifty yean ago 
. and never imagined thai people would ever argue about (laughter). or was sufflcientJy imponanl '0 

argue aOO1l1. is lowing 10 be the subject of lifeat debate," Prof:~~tJjnR5 (~r 1978 Annual MHlilig. 5S 
A.L.I. PRoc. 45 (1'9781 [hereinafler /978 AU Proc"t't'd;n8.'1 (remarks of Oir. Wechsler). 

In the end-4lf[cr two yean; of healed debIte-Prurcs.'iOf' Casner prevailed over Professors f\)wcll. 
Bc:rger. Lusky, "00 other waiHmd·S4:C opponent!'!. {d. at 222-309~ Prrxt!MinRs of 1979 AflIllW/ 
Ml'~li"K. 56 /\.l.l. P'Roc. 424-81. 483-91. S211ltercinafter 1979AU Pmft'f!ding.f.1 The wait·and·sce 
appmllch is reRe'ted in Chaptl:T I of lhe volume on donative: transfers. RFST"nMF..NT (SF.CO'fl» OF 
Pr«)PF.RTY f OoNATlVF. TfI"I'lSFI;;ItSI if t.I·I.6 (19831. 

S. At it~ August, 1986 meelins, the National ConfercnceofCommissioncrsun Uniform Statclaws 
rceommcnded tbat the USRAP be cnolK'led in .1111 the stales. Sec infra nOles 201-07 and OICrompanyina: 
tcu for Ihe s.t.atus in earty 1986 of the Rule Asatinsl Perpetuities in lhe United Siaies. 

6. L. WACoGONf.R, FlmJRE II'tITUE.'1iIT5 IN " Nvr5HI:.l.L )00 (1981) [hcrein.ltfler I.. WM"'.c-JONEk, 

Nl'TSHEI.LI 

7. The: laiC Professor leach is tRe acknowledged .¥Odfather of Ihe 'Wait·and·see movement As 
Pmfes!iour Waggoner notes: "rTlhroulh his writings Jhel became such a devoted proponent of lhe 
cuncC'pt lhat il has come 10 be identified with nim." Id. II 293; ftt R. LYNN. THE MODl::kN Ruu: 
A<;",NST PERPl:TUITTF.5 192-93 (1)66) (hereinafter LYNN) . Professor u.ach':'O roJleague. Professor 
Ci:I,r,"cr. !>ignilkanlly advanced tbe wail·and·see cause by his cffurts as Reponer for the Restatement 
(Scc<uKilufPropeny. S~~ fIIpra note 4. OIhcradyoca~:s. include Professors Dukeminicrand Wa,gguncr • 
.and lhe late PrtlfesMM' Maudslcy. S~~ infra note 9 (citing retenl publicalion5 by Dukcminier and 
Wanoner); Maudsley. I+rp~fll;riU: R#Ormiltg rlt~ CommtNl·i..aw RIl/~(1M' to Wai, and Stt, 60 
CORNF.I.L l. REV. JSS (1975) (hereinafter Maud!lilc),. HOK'/O M'j:rj, and Snl. 

8. The lale Professors M«hem. Powell. and Simes 5leMlf.lly opposed !he wai(·aOO·.see approach. 
S~t'. r .g .• M«ltem. Furrh~r Tlwuglm onw A-mt.5 .... /~'Gnid ~'Ptl"ili~.5 u~;II(JfjtHI. 107 U. PA.. L, RF.v. 
965 (1959) jhercinafter Mechem. Furtht,. TholighlSJ; Powtll. H(1M.'''''' SltmllJ Frttdom ojDispo,fir;rm 
Go? 26 A. B. RF.c. 8 11970; Simes. Is ,Itt Rldt A.RQilUi 1V~/u;tjtS DootrrU'! Tltt """"il aNi $n" 
DocrriM . .12 MKlI. L, REV, 119 (19.53) (hel'e1nafter Simes. Th~ "WQ;I QIfd Su" Doc-trhtr}. Other 
opponenls include ProfC.!i5ors Berger and Lusky. S~r 1978 and 1919 AU ProcudillRs. SIlpnI note 4; 
Fellets. hrptluili~s: Tltt W.ail·aNd·.su Dis.asltr. 60 CORNELL L. REV, 380 (197') fhereinafter Fetters, 
rIt,. Wair·and·.rn Dis.asttrl: SA R. PowEI.L. TtiE LAw of RE".II.l. PitoPatTY • 827F[.31 {Po Rohan ed, 
1985). The Rohan -wort pl"O\'ides an extcnsi¥c perpetuilics bibliovaphy for works be-fore 1980. Id. at 
or. 8270. 
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scholars regarding the appropriate methodology under a W'dit-and-see 
approach.9 

Part \II presents the case against the wait-and-see approach by address
ing several underlying, but unfounded, assumptions. The most crucial 
assumption under wait-and-see is that a severe enough problem exists to 
warrant its adoption. Research. however, reveals a perpetuities violatio,n 
averaging only one relevant case per year during the eight-year period, 
1978-1985. 10 

Part IV makes the case for refining the common law Rule. based in part 
on a critique of an erroneous decision by the Indiana Supreme Court in 
1985. I' In addition, a statutory scheme for refinement is offered. Although 
the statutory package partially relies on existing or proposed solutions. the 
overall package has never been detailed. 

In the end. rejection of wait-and-see legislation generally. and the 
USRAP specifically, is urged. Adopting the wait-and-see approach to the 
common law Rule Against Perpetuities would be tantamount to buying and 
using "an atomic cannon to kill a gnat. "'2 

I. AREAS OF AGREEMENT BETWEEN WAIT-AND-SEE 
ADVOCATES AND OPPONENTS 

There is a general consensus concerning various aspects of the Rule 
Against Perpetuities. That the Rule serves l useful societal purpose by 

9. [)Ukcminier, p,.r-prruilj(>.f: TIl, Mt'~w.rilf.C Ljl'('S. 85 COI.UM. L. RF.v. 1~~ ~ 198~) Ihereinllflcr 
Oukeminier. Th(> Mt'a.wrin,fl Lhot'JI: WaiJODCr. Pf-f{Jf'Iuiliu: Ptr,Sp,,",;W mr Wail·"nd·St'(", 8~ CUUJM. 
L. RF."'. 1114 (l98~, lhefeinafter Wagrr.'Iftef. ""'rJpctt'Iil'r]: Dukeminier. A Rf.{{lftnU B.\" Pmft'~.w,. 
Vulit'mjnit'r, liS, COl.lIPoi. L. RF.v. 1730 U 985 I: WI~nc1'. Rrjnindrr By Pro/rUM WaA'~m'("r, 8S COL.UM. 
L. RF.v, 17)9 {19g5); Dukcminicr, f'imllCtHPlrPltPll p~' Pro/tum Vuli.rmiPlif'r. 8:5 Cow .... L. REV. 1742 
09851 (hereinafu:r Dukcminicr. 10';"01 C~lmp,u'''fl, 

10. Perpetuities cases for the twent)'·unc~)'Car period. 1957-1971. were idcntilied In III rnemuran· 
dum by Prof(:ssur Powell. RESTATEMF.NT (SF.CONn) OF PRoPERTY (OoIllATI\'1:. TRANSt-""F.RSI 127. 143. 
14R-~4 (Tenl. Dra(t No. I. 1978), rqrilflN ill ~A R. PuwEU. THF.l.Aw Of REo'lL PM()I'EllTY ., M27H 
(hereinafter Powell Memorandum I. For purposes uf this anicle, I have upda~d Prul'cssur Ptlwc1t·~ 
~fforls hy identifyinS American cases durin~ Ifte ci.~ht,ycar period .. 1918-t985. which 'n~ll"'ed th:: 

Rule ·Against l\.'fPCtuilies. A Lcxis search in 1"iM6 produced all cases cootlinin~ the phrase: "Rule 
Against Perpeluittes." In addi,ion. Ctin {inchKling cues published in the New York Law klumall 
which were digesled lInder the "cadin, "~tuilicl" ...ucrc identified. 

"The relevlnt ca5eS (rom Ihis uniwcf'§e are lhose which wouki be ~ by lhe wait·.and-.o;ee 
approach IIJ the: common law Ruk Apinll Perpetuities under the USRAP. S,." i"frrJ note 71 .and 
accompanying tCJLt. Cases which did ncrt ¥<tid an interest undertheoommon law Rule, illS well illS cases 
whi-ch did not specifically involve a qumton of validily. are rkM: considered relevant cases. 

II. Merrill v. Wimmer. 481 N.E,2d 1294 (Ind. 1985I. ''G(ali~ 4!5.l N.E.2d 3:56 Hnd. CI. App. 
1983). M,..Trill is discussed infra in IeJlllC("Omplnyina notes 221-14. 

1 Z. The quotalion was Pro(eSiOf (then Dean) Riclwd Ma",weU's deKriplion of California's 
5egislilillve response in 1963 to I commercial lranuctton cue. Dukeminier, PtTpnNi'~s Rf\'i,titHf ill 
CaU/omia: Pt'rp"fuol Trustl PmrriIlH. :55 C.U.lI'. L. REV. 678 (19671 Ihcn:inaflcr Oukcminier. 
~'p.tIUilif'J R"\·jsio,,l. • 
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limiting dead hand control is a viewpoint almost unanimously accepted. 1l 

Further, most would agree that the perpetuities time period-lives in being 
plus 21 years-establishes an acceptable outer limit for dead hand con
trol. '4 An English Law Refonn Committee concluded as follows: "In the 
absence of any compelling reasons, whether based on public policy or 
otherwise (and we can see none), we prefer to leave the permitted period as 
. • "I S II IS. . . . 

There is also general agreement on how the common law Rule operates. 
Based on Gray's formulation, 16 interests which will not necessarily vest (or 
fail to vest) within lives in being plus 21 years are void from their incep
tion. n Moreover, vested interests which must either vest (or fail to vest) 
within the perpetuities period may be invalidated under the infectious 
invalidity doctrine. IS Professor Leach described the doctrine's application 
as follows: 

When pan of the gifts in a will or trust violate the Rule, the courts inquire 
whether what is left can stand by itself ... witllout serious distonion of the 
dispositive scheme of the lestator or seulor. If the answer is negative then 
olhor gifts-prior, concurrent, or subsequent-arc also stricken out. " 

The doctrine of infectious invalidity suggests another point of agree
ment. The transferor's intent should be carried out unless effectuation of 

13. The English Law Relo..mCommin« which recommended (he wait-and-sec approach slated as 
fnllow'S: "GraJ1lr;:d the BC('essil), for placin, !iOme lime Hmil on the wSlin,g offuilife inlerests. whkh!oW 
rdio:i' w ht 1N.\''O"d oU"R"m",,,. . ., L"w REFORM eo".MIrn:..E. FouUH REI'OII.1. CMND. No. IS.1 S 
(1956) [emphasis added) (hereinuler El'>IGL~li REI'OtfTJ. 

The Rcst"'lcmcnl (Sccortd) of Prupeny provides cltlensivc: jUSlilicalion for .a rule against perpetuities. 
See Rt::STA.Tf.M~,.,rr ~SF.CONU) OF PRoP'ER.TY (DoH"TIVE TIAHSmtS) 8-10 (1983) UntrodUC1Ory NOIC);st't' 

abo L. SIPoIES. PUBLIC' PoLIC"V AND Till::: DEAD HAND . .58-63 (195:5) (hereinafICT. L. SIMES. PuIlLIC 

P(>Ul.·vl. 

\4. Su, ~.R .. L. SIMES. PuIlUC PoLK'Y. Jupro note 13. at 68. ("'(Tine period of lbe Rule would 
:\tem still to be a worbble and practical one."); Wagoner. Pro,"" R~poTI. J&qJrrl no(e I ... 703.4 
("'(11he trilditional period works well eROUsh as it is. "). Allhougn Professor CI5nef suggested the 
appropnlleness of 5horienin,Ihe pertod. he detected no movement to wmaN I departure from Ihe 
"traditional period in tne Ratllllen'lC1U. (Second), 197R A.U Prouuings. Stlpra note 4. al 226-27 
(remarks or Proressur Casner). 

IS. ENCiLISH REI'OItT. nrpPV note D. 1111 b. 
lb. "No interest is Sood unless il must Yest. ifal all. no( laler thalll"Wenly-one years after some life 

in bcin, at the crealionof the interest" 1. GIAY. TIlE RUI.EAG,UNST P'ERPF.ru1Tl6 § WI (4th cd. 1942) 
(hereinafter GR"yl. Sa Rtrtt'lYJ!(v Siegel. Joh" Cltipmtln Gm)', utall'"onna/ism. WId ,11, Ttdmforma· 
ROIl tl/ ~rpt'lllj'itI L.a~'. }6 U, MIAMI L. RF.~. 4.39(982). 

t 7. The common law Rule abo 'Ppiies to powers of appuinlment. includinl whelher a power was 
validly created and ir so. whether it wu ..,.Iidly nerci5c4. Su L. SIMES &. A, Stunt. TtlE LAw OF 
FIlTtJRF.lrmR.,TS if 1271-1271 (2d ed. 19S6" Supp. 1'11'1. 

18. Id. U 1262·1264; In irifra ROle 239 and ilCcompanying teJ;1 (Pl'O\'idinl recenl ~amples of 
infectious invalidity doctrine). 

19. Leach. Prrrw,uitits u~jslaliOll: Hail. fYlIPlS.v/wJftia!, 108 U. PA. L. REV. 1124. 1147 (19601 
[hereinafter Leach. Hail PrtmI,WvaJlklj. 
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that intent contravenes the public policy behind the Rule Against Per
petuities. 20 Further. most would agree that a transferor did not intend to 
extend dead hand control for too long a period. even though the Rule may 
be violated by some technicality.21 All would agree that Professor Leach 
masterfully identified the major areas of technical violation: the admin
istrative contingency. the fertile octogenarian. and the unborn widow.22 
There is less agreement on whether a violation caused only because an age 
requirement exceeds 21 years constitutes a technical violation;23 this article 
assumes that such violations are technical. Finally. the article tr=1S the ail
or-nothing rule as falling within the technical violations area.2' 

lbere is also agreement that perpetuities violations caused by tech
nicalities may be avoided by competent drafting. 25 For example. the unborn 

, widow problem can be avoided by specifying in the instrument that the 
widow must have been alive when the interest was effectively created. 26 At 
a minimum. a violation can be avoided by a saving clause. ProfessorCasner 
could not have put it more simply: 

[T[here is absolutely no reason why anybody drafting a trust today should 
violate the rule against perpetuities. All you have to do is to put in a provision 
that 21 years afterthe death of A. B. C and D-naming people--lhi5lrust will 
lenninate. . . . ~7 

20. For example • .an A.LI. mmlbcr ~Ialed: "The objccli~"C: of the law in this area, 10 me. should be 
10 carry Out" the convqror's inlenl to the IruleSI elLllel'll possible. subject unly to restrktions on public 
policy." 1978lr.U PrtX-ud;,rg!. supra note 4. al 269 (remurks by John H. YUWl,). 

21. Pmfc~sor W .. noner considt'11i aU pefl)eluilie!\ viol.lllions 10 be mistakes. S~~ Wagona'. 
~rpewj,y R~fiJrm, IU MIt:II. L. Rl:v. 1718. 1711J-20. 1782-8S (1983) I he~inafter Wagoner, PtrrwIl1il.\· 
R~f(lrtnl· 

22. S~~ leach. Ptr~/uili's in" NuulltlJ, S I HARV. L. RE"·. 638. 643-46 (1938) (hereinaOcr L.c.ch. 
Prl'pmlil;~s i" 011 NId~JI]. The litel'&(un: hu been UYe1'Whelmed with iIIUSIr'liuns and discussions or 
these lrap:.;. Suo '.R .. Wa,roner. PrrJgnss Rtpml. ' ... pro note I, 11 70 I. 2 1'111.9-11: Waaauner. !Wptftlif." 
Rt'jorm, supra DOle 21. a1 1726-41; L. WAGtiONal. NUTSHW.. SllJ'ru nole 6. il119l-2161th~ classic 
booby naps). USRAP drafls also pruvilJe Oiln1pk:~ and discussion of the~ lraps. SH. t.R .. UNlf. 
Sr .... T'tITf.MtY R. AGAINST Pl!.Pl:.TUmES.IIt 2'-27 (oi$Cus~ion Draft Feb. 19R6) [Cumplei 9-11) lhere
ina.fler DRAFT USRAP (Win!Ct 1986',. PreJlium.bly IheJlie eumplcs will appelr in the nffic:ial version or 
the Ael. Su s"pro DOle I. 

2J. St't WaUMer.hrpt'l4j"'·~fo,.m. J'upranok21. .11726.1748. 
24. Under Ihis rule. classlirls may be inwlid,lIed if lhere is I possibility of "uctlwion in the class 

beyond the perpeluitieJ period. Su Leach. TIl, Ru/, A.RaillSf hrJHtlljfi~s 1J,IdGi/tI 10 Ckusts. S I HARV. 
L. REV. 1329 (1931llhen:inafier l.each" GiflS '0 C{cuSt'sl. 

25. Suo ~.t., Wagoner. Ptrpnuil.Y Rrfonn. supra DOle 21. II 1724-26. 
26. S,t, ~.g .. DeMeUo v. DeMello. 29 Mass. App. Ct 68. 471 N.E.2d.406 f 1984). ,.,."h-wtk"iu. 

393 Mm, 1106.474 N,E.Zd t82 (198'), 
27. 1978 ItU Prot-rfilin,s. syra noIe 4. 11240. A SlA'inl clluse (rerened to by some U 1 "savinBs 

clause") also prmoides for 011; "gifl «)¥er" on u·\lSllet'minltion. Su infra nOie 178 (eumple of savini 
Clau5C). 
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Finally, there is a unanimous feeling among those who come in contact 
with it that the common law Rule Against Perpetuities is exceedingly 
complex. These include law students, law professors, lawyers, judges, 
legislators, tall personnel, and, of course, nonlawyers. Gray spoke as 
follows: 

There is something in the subject which seems to facilitate error. Pemaps it is 
because the mnde of reasoning is unlike that with which lawyers are most 
familiar. The study and practice of the Rule against Perpetuities is indeed a 
constant school of modesty. A long list might be fonned of the demonstrable 
blunders with regard to its questions made by eminent men, blunders which 
they themselves have been sometimes the first to acknowledge; and there are 
few lawyers of any practice in drawing wills and settlements who have not at 
some time either fallen into the net which rhe Rule spreads for the unwary, or 
al least shuddered to think how narrowly they have escaped it." 

Professor Leach also acknowledged the Rule's complexity: "I confess to 
some predisposition to being overwhelmed on this subject. "29 

II. THE CASE FOR THE WAIT-AN~-SEE APPROACH TO THE 
COMMON LAW RULE AGAINST PERPETUITIES 

A. Ratiollale' 

The wait-and-see approach developed in response to the alleged 
harshness of the common law Rule Against Perpetuities. JU Under the 
common law Rule, a non vested interest must be validly created; that is, it 

:!IL GR"y. mpro nule 16. OIllIiL 
.29. l~". f'(N'"~rd Icd. DutcEMINlflt. Pt:RPETUITtI!S tAW IN AniON, I' '1/ ( 1962). Professor Leach's 

diflkullic:s with the Rule are 5u8JCSIed inhis famous NUlshell article wherein ne provided Ihe followinl 
I!umplc 10 iUUSlralll: the scverlbilil), doclrine: 

(Elxilmplll: 34. T bll:que.thsSI000 lOme fi~I!IOn or A who shill become: ac1efJ,YUlOin: but ifno son 
uf A. bI.'ComC!!I a clCfJ)lII'UIIi. lhen 10 8. ('The ~ift over 10 8 "jf no sun tlf A be-comes.a clergyman" 
plainly includll:sat leul Iwoconlin~ellC'ie~: fa) A havin, no son-wbich musl oC'('Llr. if at all. al A's 
dcalh: (b) A h3Yin~ one ur more sons. !lone uf whom bC'comH a ch:r,gyman-..... hich (annm be 
known untillhe death of A's sons, a lime well beyond lhe period of pcrp::luilies.] A dies without 
ever having had a son. Ncvenheless. the giftlu B f.ils.. 

Leach, Pnp"u.;,it'K;" Q NI4,wll. StlfHYl note 22. at 6~.5. 
The reader (typically • law sludell!) iscle.rly Jet'l wilh lhe impression thai the disposition 10 Ihe liMiI 

..... lfI of A i~ v.alid. In fact. the disposition 101M firsl son of A is invalid for the same reason that (he 
disposilKm tu B is inv.lid. The event-l son of A. Ixcominla clergyman-will nol neccuanly occur 
within lives in bein;gand :!I yean. In eIT« •• lhe $1000 was not ",tidly disposed of under L.eOiCh's 
C'umple. 

To his crewi. Professor Dukeminter recently acknowledlJCd an error he made in a wait-and-set 
problem in his widely • .adopIccI cueboork. WIIJ.S. TRUSTS AND EsTATa (with S. Johanson). Du· 
keminier. Th~ Mt4.fUri"~ l..iI'tl, IUpro note 9, at 1706 n.lS2. 

30. St't' Leach. Rt'iR" ofT~rrtN .. n,pro note 3. 
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must be certain on the effective date of creation that the contingency or 
contingencies which make the interest nonvested will be resolved within 
the perpetuities period. Under this what-might-have-been approach, non
vested interests can be voided under the Rule despite the virtual certainty of 
the remote event actually occurring within the perpetuities period. 

Wait·aml-see advocates object to the common law Rule which operates 
"in a sledge-hammer fashion" to defeat the transferor's intention.J1 The 
title of one of Professor leach's articles evokes our sympathies (and 
enrages us about the injustices of the common law Rule); Slaying the 
Slaaghter of the inn(}cents.Jl The injustices of invalidity are funher com
pounded. Property winds up in the hands of unintended-instead of in
tended-beneficiaries. JJ 

The advocates further condemn the Rule because it penalizes the in
tended beneficiaries for. the mistakes of lawyers." Because violations can 
easily be avoided. the common law Rule only traps the unwary lawyer.Jl 
Further. it is alleged that the wealthy will not suffer because they have 
competent counsel. .16 As described by Professor Dukeminier. ~ITlhe wait
and-see doctrine is presented as consumer-protection legislation for the 
average consumer of legal services. "J7 

B. Wait·and-see So1l11iollS 

According to wait-and-see advocates. a system must be designed "to 
grant interests that would have been invalid under the common law Rule a 
reasonable chance to be valid. "JM Under such a system. a drastic reduction 
in litigation would allegedly result because the remote event would most 
likely occur within the waiting period)" 

.H. w.anruner. PmRrts., Rrf'O~. supra nOle I. " 70J. 
32. I...e.ach. p,.rpt'lllili('s:Sla.\'in~ ,~SI""RIt/(" rJjrhrlflrltH.'rnb, 68 Lo\w. Q. REV, JS (l9!i21. 
:U. Sft', (,.1(., Maudsley. H.(IWHI KililandS,,. .. frlpr-o Itote 7. ill )64. After pI.l~j(inM: Ihal ~rpeluities 

viul.lll ions arc caused by mi5lilk4..'S. Professor Wa"oncr invokes [he equitable principle of pmrc:n(i nB
unjuM enriot:hmcnl as a doctrinal basis for the W'di(·and4~ approach. Wanoncr. A!"JI('luity R,ft"," . 
. mpf'lJ .ute 2l. at 1719-20. S~~ R".fflllf'· Langbein &: Wanoncr. R~fiwmuli~Hf 11 WiUs on lnt Ground 11 
'-li.~tak~: Chullf[~ lif Oim.·,jUlf i" AMf'riam lAw? 130 U. PA. L. REV. 521 (1982). 

34. S,r. r.Il .. 1,,7H AU Pmuaings. Sll{Jra no(c 4. at 27.3-74 (remns uf Dean Robert A. Stein) . 
. 1S. Id. 
36. Su W. LF.M'11 & O. TUIXJR. TnE RULE Ac;"INST Pi:RI'I.:.TUtTIES 228 {l9571: JUabl) infra note 

190 Ind lCcomplllnying te:lli" 
37. Dukeminier. TIlt MNsurill6 Lh'ts, supm note 9. at 1649. The ResuUemetlt (Secondl (If 

Propc:ny pruvidesme followinJjustificliion: "'Thcadoplion oflhe wail .. a!ld·see appruadt ... is largely 
motiwted by rhe equality of treatment mit is produced by pJacinS the Vllidityof all noo-vested inleresls 
on lhe same: plane. whether the interesl is created by • skilled draftsman or one nut so skilled." 
Rf.5TATEMENT (Sf'(ONDI OF PItoPF.JtTY (OoN"nVE n"NSA.:RSI. ch. 1. Introduction. at IJ (1983). 

JR. Waggoncr.,o,rsp«,h't. S/4N'4J 00Ie9. 111711. 
39. 1978 AU Pm(,HdinRs, SUpl'd note 4."1249 lrenwks of Professor Casner). 
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Whatever wait-and-see system is constructed. its essential operation 
involves waiting to see whether a non vested interest actually vests or 
terminates within some time period. Assuming the event does not occur 
within the prescribed time period. the current advocates agree with the 
Restatement (Second) position40 that courts should have the cy pres power 
to reform the interest. which. on "waiting and seeing." eventually turns out 
to be invalid.· 1 

The current dispute. evidenced by a recent debate between Professors 
Dukeminier and Waggoner. involves the appropriate method for marking 
off the perpetuities waiting period. 42 Three major alternatives have been 
suggested: (I) the causal-lives method. (2) a formula method to identify 
lives. and (3) a period-in-gross approach. The first two alternatives provide 
a syste m for identi fying the measuring lives; the third alternative is a proxy 
for the time period produced under a measuring lives approach. Draft 
versions of the Uniform Statutory Rule Against Perpetuities (USRAP) 
recommended only the second and third alternatives.OJ 

Professor Dukeminier recently provided a comprehensive discussion of 
the causal-lives method." It involves three steps. First. identify those lives 
in being who are causally connected to vesting. S~cond.test for certainty of 
vesting within the lifetimes of the identified persons plus 21 years. Third. if 
it cannot be said with absolute certainty that the event will occur witllin 2 J 
years aflerthe death of any identified person. wait and see whether the event 
actually occurs within 2 J years after the deaths of those identified per
sons-the measuring lives. 

Professor Waggoner argues that the process for identifying causal lives 
raises perplexing problems." As the reporter forthe committee drafting the 
USRAP. he rejected the causal-lives method ,"because it was conduded 
that even perpetuity scholars. to say nOlhing of non-experts in the Held. 
cannot agree on the precise meaning of (the causal-lives I language. ".6 

40. Rt;STATfJ.I!;NT [SEl"ONtI) OF P'RoPERTY I DoN"nV!C TRANSf'ElS) t 1.:5 (1983). 
41. Sr~, ~.R .. Oukeminier. Th, MtQlluinR U,·~s. sUPIYl note 9, at 1713. The Unifarm Statutory 

Rule. ~rafted by Professor WaUoner. also provides for cy pra reformalion after the wailin, pennel. 
USRAP of 3 (1Q861 (rod. forth and dilCussed: infrG IC~I ~)'in& nutC1i Ils-48). The Enalish version 
of wail.uQ.scc doe~ not nave a ey preJ component. Ptrpetuiliellftd A~muillions Acl 1964. § J( 1 I. 
Su R. M"t!DsU:.Y. TIfE MmelN LAW Of PF ... ,ETUfT1ES 232 (1979) lhereinafter R. MMIOSI..F.Y. TUE 
MOUfiRN LAWI. 

"2. Sf' .flt"", note 9 Ind Iccumpanyinl tellil. 
43. St, UNIF. ST"TlJTQIY R. AGAINST PuPE'ruITIEJ (Oiscul$ion 0rafI Au .. 1985) (JeCOnd aller· 

nat;",11 il<reinafler OU'T USRAP (Summer 1981ll, OlIo" USRAl' (Sprio, 19861.111/>11> note 1 (,hinl 
Illernllive I. The Uniform Scawtory Rule Apia" Ptrpecllilies 1dopU. 9Q.,ar proAY period. ~t infra 
nOie 71. 

44. Dukeminiet. TM Mtastl,ing UWI, supra nuIc 9. al 16:54-74. 
45. Wa"oner. Ptr.fp'Cfl\"t. supra note 9,.at 1718-26. 
46. ORAf-T USRAP' (Spring 1986). Stlpro note 1. at 9. 
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The wait-and-see method under the Restatement (Second) of Property 
differs from the causal-lives method. Adopted by the American Law 
Institute in 1979 at Professor Casner's urging,47 this method purports to 
identify the measuring lives by prescribing specific categories. 48 As Pro
fessor Dukeminier e~plains, however, persons who were initially listed as 
measuring lives may cease to be so and persons not initially lis)ed may later 
become measuring lives under both the causal-lives and Restatement 
methods.49 

Professor Dukeminier attacked the Restatement (SecondjlWaggoner
backed approach on several grounds: "It is at best an artificial solution, at 
worst an e~tension of the dead hand far beyond the necessities of the case 

"10 

Each side masterfully assailed the other's position in the recent debate. 
Professor Dukeminier stated: "The Restatement criterion for measuring 
lives ... contains enough puzzles to keep perpetuities lawyers in court (and 
in fees!) for years. "II Professor Waggoner countered: 

The questions go on and on. The bottom line is llIat the simple one
sentence statute that Dukeminier touts as the solution to wait-and-see leaves 
!iO many questions in doub! that, as Dukeminier says of the Restatement. it 
"contains enough puzzles to keep perpetuities lawyers in court (and in fees!) 
for years. "SJ 

Professor Waggoner also conceded that problems exist under any system 
which uses measuring lives to wait-and-see. He acknowledged "ltJhe 
administrative burden of tracing a somewhat rotating group of measuring 
lives, along with the problems of who the,measuring lives should be and 
how to identify them ... ~.1 He then raised "a fundamental question deserving 
of serious consideration: should actual measuring lives be used at allT'I' 

As an alternative, Professor. Waggoner suggested a period-in-gross 
method as an appro~imation-pro~y-for the period determined by using 

"7. Stt .wp~ note 4. 
~8. RF.5TAtr."tF.NT (SCCONOIOF PRoPERTY I DoNATIVE:: TR"N~FEflS) § 1.4{ 191131, There are .l~ pa~ 

uf dlscu!l.sion W1~r this section. tOlelher wilh 21 illuslntions.ld. at 48-80. Prufeu.ur KLlrtz recently 
eillplailM:d luwa's l.aw. which virtually adopted lhe Rcstatemem: ISecondlmethod. Kurtz. 1M IU~ll Rtl/, 
Af(QiIUI Pt~rNiritj-Rtf(lf," or uw. Rt.UlIltmtnt S,.\;,: \tbjl",IId·S", aM C.\' p".,. b9low", L. RE\'. 
701 (1964). 

49. Du"lu:mini..:r. TM MtdlllTi"R Lh·,s. 1tlpro ROle 9. at 1612-73. 1611J1-1101 . 
.50. Id .• ,1711. 
S I. Id. al 1694. Profcl$OC' Dukcminier later concluded: "So much for the Re511lemcftlliSl. II may 

take yean or teamed analysis ,n4litigllion to sulve its Iphial.ine ridd~." Id. at nol. 
52. Wagloner. hNl"(tivt, l..,-a note 9. at 1724. 11Ie one··sallence stalule of whM::h Professor 

Wagoner speaks is ~e' forth j"'ro note 1:50. 
53. WagiOllCf, Pt,.,p«ri,'t. IUpI'fJ nU(c 9, al 1124. 
54. Id. 
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measuring lives and 21 years)l Allhough the conclusion to be drawn is 
unclear. Professor Dukcminier chose not to respond directly to this alter
native. One can assume that his major objection would lie with the tend
ency of a period-in-gross method to unnecessarily and undesirably extend 
dead hand control. Indeed. Professor Waggoner anticipated this objection: 

To be sure. cases can rightly be posed that show that a fixed period of years 
would allow some families to continue trusts through (or into) more genera
tions than otherfamilies. Considering the great benefitsoflhe period-of-years 
approach. J doubt thatihis "advantage" to families with shorter longevities is 
troublesome enough to reject the approach out of hand." 

Professor Waggoner actively pursued a period-in-gross method. In No
vember of 1985. Waggoner authored a IOO-year-in-gross version of the 
USRAP.ll This version abandons the "conventional" measuring lives 
approach to wait-and-sec.S! The IOO-year period allegedly approximates 
the waiting period which would be produced if a competent attorney 
employed a well-conceived saving clause. l9 Regarding the factor of dead 
hand control. Waggoner urged: "Aggregate dead hand control will not be 
increased beyond what is already possible by competent drafting under the 
common law Rule.''f>O 

Professor Waggoner refines his thinking about the period-in-gross 
method in his most recent article: A Progress Report on' the Drafl Uniform 
Statumry Rule Against Perpetuilies.61 He determines for hypothetical fam
ilies that the average agc of the youngest life in being at thc creation of a 
non vested interest would be 6 years. Since that child would have a life 
expectancy of 69 years under the 1985 Statistical Abstract. addin"g 21 years 
produces a period-in-gross of 90 years. 62 Waggoner leaves the exact num
ber of years-in-gross open-ended-somewhere between 90 and 9S years. 
the lauer based on the life expectancy of an infant (74). plus 21 years. 

55. Id. at 1126-28. 
5&. !d.", 1128" 
51 U!'flf. STATVlnRY R. AGAINST PF.R"" TUrTJli5 (Di~, .. union Dr"fl Nuv. 191':5) ( IOU-year period in 

~ru~~ vcrsitml[hueinaflcr Dtt"FT USRAP (Falll98!HJ. 
58. The "con\ICntional" measurin.lives melhodolo,y is ac:kfl{l\lo'lcdged in Ihis draft.ld. at 6. 

59. Id. iIIl 6-12~ ll~ j"'ra notes 162-791nd Ktumplnyin, Ie,; •. 

60. DIAn USRAP (Fall 198ji I. ~uprg nUle :5 7. at: II. 
61. W;jGgooct. PmIlTrssRtpur1. IIIpfQ "Ole t. 
62. Id. f! 704. AltemMi\lely. W',soaersullests I RoaIinl period ba5Cd (~aclualial e.pectlnties. 

Id. An earlier dr.aft prescribed rht proxy me1hud: 
The .IlUowable pe:rtod is 21 yean plus 1M numberof yeatS afranlininllife tltPCCllncy 0(. (new

born inf"ul [[5[·_ oldl. fOIInded off 10 lhe ...... " .. hole number. desilrwed in .... T .... 
column tllhe table tilled "E:IlptClillion of Lire and Expected ileUM. by Race. Se:ll:.andAae.'· or 
ils successor. in .he Statistical Abstract of the United Stares pIIblished by thc United Siaies Sure .. 
of the Census for fhe year in whimlhe nonwsced propctt)' inlera1 or power or .ppointmel. was 
('~Ited. 

DRAl-T USRAP (Winter 1986), sflPrtl note ll • .at 6. 
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Whatever period is adopted underthe proxy method."J Professor Waggoner 
predicts: "The benefit of wait-and-see (will be] provided without the costs 
associated with it. "64 

As approved by the National Conference of Commissioners on Uniform 
State Laws. the US RAP provides a 90-year proxy period.6S plus a cy pres 
retormation provision."" The Act. however. is prospective in application. in 
that it will only apply to interests created after enactment of the legislation 
by a state.·7 At the same time. the USRAP sanctions judicial reformation of 
preexisting documents containing a perpetuities violation. 68 

III. THE CASE AGAINST THE WAIT-AN~-SEE APPROACH TO 
THE COMMON LAW RULE AGAINST PERPETUITIES 

A. The Assumption 0/ Frequent Invalidation Under the Common Law 
Rule 

The case tor wait-and-see rests on a critical assumption: the existing 
common law Rule causes problems because it frequently invalidates future 
interests based on unlikely post-creation events. A draft version of the 
USRAP explains: "[The) Rule is harsh because it W o/rell invalidates 
interests ...... .. 

Relevant perpetuities cases during the eight-year j1<!riod. 1978-1985. 
were analyzed to determine the frequency of invalidation. 7o "Relevant" 
refers to those reported perpetuities cases in the United States which (I) 

fl.'. Prurcs!oor Wags.oner menti,ms, ano[ha pus~lhlc ~ution: 
I n'!loICilO of ~"JUd'l,l( the prox), ilppl'Uilch (or martini- off the ililowilible wailjn~ pc:riutJ, thl!' muddieu 
version mii-ht introduce in timiled rorm .. g«=ner:uionally ":led period ;n uJJilim' w the period 
markerJ off by .he prox)'. The prtlpc)5.1 miahl. fur eumple. he 10 pro ... ide Ih",[ an interest thaI would 
have b«n invalid underlhe common·law Rule is valid ncvcnhele~~( 11 irit ve~IS J,I,'ithm Ihc litelime 
of or at the deilin or a graPllchild uribe Iranst(-ror. whetner or 001 thllt grandchild WIIS in b(in~ at thc 
l:n::atiun nf the inla:re~1. or (11 ifil vest!!; ~ilhin (he Illowabh: period marked u(t'by v.hldlC\ocr ~Irlhe 
rn";c~ now under c\lftsidcntion lhe Draftin, Commiuec sck<"b. 

Wa~goner./~m.i{".u Rtpm'l .. frll'nl note I. ~ 703.-1. n.22 
Mid. < 7().1. 

65. US RAP ~ I ~ 1986). set furth ~nd discu~scd infnl nlJ(C' 71. 
M. USRAP § 3 09S6). set forlh iIUIrJ discu~sed infra in le ... 1 accompiln)'inll- notes 1J7-48. It is 

predicted Ihilihe cy pres issue will arise infrC(lucfuly. DftAFr USRAP (Spring 19H61. SUpnl nQ(C I. at 

61. 
67. USRAP § SW 119861. 
68. /d. § :5(bl. Judicial insertkln ofa S.I~inl clause intuthe offendinc innrumcru by usinSlhe lives 

delennined under lhe Reslalemen. (Second I liS( is reaJmmended. Dun USRAP (Sprina: 1986), slIpm 

notoe I . .at 93-94. There is no ,uidMce. however. un the ,iii over portion of the judicililly inserted savin, 
clause. i.e .. who will lake if the nonvcsted In«:reSl: docs not veSI 2,1 yejl'$ Ifler Inc dealh oflhe survivm~ 

mea$uringlifc:. 
69. DRAt--T USRAP (Winler 19361. jllP~ note 22 . .i:lt 8 ~emphasi» added!. 
70. Su lUpro nule ]0 4dncribing research tm'thodsJ. 
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ultimately involved invalidation of a future interest under tlie common law 
Rule Against Perpetuities. and (2) would be subject to tlie Statutory Rule 
Against Perpetuities of tlie USRAP.71 

For tlie eiglit years. 1978-1985. researcli confinns tlie voiding of an 
interest under tlie common law Rule Against Perpetuities in the following 
number of reported appellate cases: 

1978: Onen 

1979: TwoB 

1980: One7' 

1981: None7l 

1982: None 
1983: None'6 

1984: Nonen 

1985: TWO'R 

71. Tbc Uniform Statutory Rule Against Perpetuities oadoptcd ">' the Na(iunlll ConfcrellCC' in 
","UltiM. 11J86 provide, in pan as fuUows: 

SECTION I. STATUTORY RULE AGAINST PERPETUITII:.S 
(a) A nun'VC:r.t~ proPC11y inlere~1 is i'l1Yalid uRicu: 

( 11 when the interest is created. il is certl:l.in either ttl vest or 10 terminate within the lifetime of Ito'll 

indi ... ·idualtMn .li'le or within 21 )'em .afler the death of Ihat indiyidtJal; or 
(2) the inlerest either YeSIS or tenniAalcs wit"in 9O)'e:st5 afler its crealion. 

USRAP * 11'1119861. 
Section lIa)( I) eSiCnlially codifies Ihccommon law Rule SUbjeICIIo the minur qualification by scctton 

I(el) that '"the p.mihililY thai .lL child will be: bctrn Itl an iltlJiyidual after the individual's death i~ 

disre-g;udcd." Stt OMAn USRAP rSprinr: 1I,II1I6l,supm note I. .al21-:~2: .\·~t .fupro nOle I (cx.ptaininl[! 
reliance upon Spring 1986 dr.fl). Scc:tion Ha)( 21 provide1. the wait· anu'';'''C component uf me Rule-~ 
9O·ycar wilting period. Sa QRM'T USRAP (Spring 1986), If.pro nol~ I. at .12-36. Olher portions of 
SCC1iOft I pro'o'ide comparable rules for ,esting whe1her a pmwc:r of appuinlment i!li ",.Iidly created. 
USRAP ~ Ifbl'& leI (1986); f~t O.M'T USRAP {S1)Iing 1986), luprCI nule I. al 38-40. 

SCI:IIJ.m 4 provic.k::s seven cLa5~s of t:lclusions rrom the StatutOI)' Rule under Scctton I. includinl 
inappli~ .. bi1ity in the nondunall"'C Iran!OferateOl.. USRAP * 4 r 19t46}. Accordingl),.the IIppro:limalCly 2,\ 
L:a.o;es fnlm Iq78 Ihmugh I9SS involvinll: perpeluities violations in the cummercial In"ndun;;tlivc 
Ifansfcr) are" ari: not ctlmiKicrcd "r~levan1." Su jnj'ro IC:lllKcompan),inl!- notes 318-11. The I\ct aiM) 
c:a:clulk:s Inlll!n:sts. powers. and nlher amnJCment .. which were not subject 10 the 4,;ommon law rule or 
~ ex.eILKlcd by lnolher stEltule. USRAP § 4(1). 

This artkk:: alsu c:ldude~ donatiwc IrIOSfCTS involving ruyall)' inle-rests. Stt 'Drach Y. Ely, 10 Kan. 
App. 2d 149.694 P.2d 1~IOlroyal.)' imerc!it created under wilt yiolaled Rule). "~"d, 237 Km. 654, 70) 
P.2d 746 I 19851 lvesled millCrm inlen::~1 not: void under lhe Rule), Alllhlu~h such donalive t ... nsfm 
were fk'l( !!:lLciuded from lhe Act. it WOol'S not beCaUse the Drafting Committe!!: believed such trOln'liacliun~ 
should be <i.ubJCCI to the Statutory Rule. Tu the contrar),. Ihe Ordtins. Committee tM.:lieY<:iJ that cerlain 
millCr;d Inlenesb, created by either IiklNtive or nondonative transactions, should be invaltdatcd. if not 
vc5ted wilhin a 4O·)'C.lr period, DRAf''T USRAP (Spring 1986) • .tupP1l nOI~ I. ilt 81-84. Ultimalely, the 
cummillee believed it preferable toprovidc mineral interest ruleslhrou,h separate legislation. Letter to 
Ihe lIulhor fRlm Prof. W~lOner (May 19. 1986>. 

72. ConnettICut Bank Ii. TruSI CD. v. Brody. 17-1 Conn. 6t6. 392 A.ld 445 097111 (1922 
testamentary lruslj. A lthou.h Connecticul earlier adopted .II limited rurm of wait·and·see, the slalUte 
only applies to intemils cratecllJter Oclober I. 19S5. CONN. GfJt. ST"T. ANN. § 4.5-98 (Wesl 1981). 

7J. Wilko". Bolk:. 244 Ga. 4J9, 260 S.E.2d JJ8 (1<1191(1978 willl' NeI..,. v. It,iol. 225 Kin. 
4'19.l92 P."d ~JR <1979,. 

74. Di~kcrson v. Union Nat'18.ank. 268 A.rt. 292. S9S S.w.2d 671(1980) (1%7 testamentary 
tnaSl). In Berry v. Union Nat'l Bank, 262 S.E.2d 766(W. Va. 1980). tt\e cout1 eJLcn:i~ ils n:lOrmation 
power to SII"'C an i~ which would have been yoidcd under the common law Rule. 
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There were also two lower court New York cases involving invalidity based 
on the manner of exercising a power of appointment. 79 

In summary, the analysis discloses only eight relevant perpetuities cases 
during the 1978-1985 period.8(} In effect, there was, on the average, but one 
relevant perpetuities case per year in the United States. 81 

The inescapable conclusion is that no problem of frequent invalidation 
presently exists under the common law Rule Against Perpetuities. Thus, 
the case for the wait·and·see approach cannot be justified on this basis. 

The same conclusion was reached in earlier periods. In 1955. Professor 
Simes argued: "I do not think that the hard cases which he [Professor 
Leach) discusses are of sufficiently frequent occurrence to cause us to 
overturn the fundamental bases ofthe Rule. "M2 In 1959. Professor Mechem 
asked: "(H)as there really heen a reign of terror. a slaughter of the 
innocents (as suggested by Professor LeachJ?,,1l Mechem's conclusions: 

I doubt it. For one Ihing. I think if such a charge could be documented. Mr. 
Leach would have done it. If I am not mistaken. in none oChis articles has he 
coJlecled authorities tend ing to show that any very gteal number of wills have 
currently been the innocent victims of the rule. I have no! counted noses (if 
cases have noses) and I do not assume to set myself up as an authority. but I 

n. Tht court in May .... Hunl. 404 So. ~d 1313 (Miss. 19811. validalo;:d a disposition under lhe 
common (IiIN Rule. but reformed .he IrU~1 10 comply with I unique Mi~~l~sippi Nit on R:~raininl 
.Ilicnatinn. /d. ~I \J:KO-M1. 

76. S", Merrill Y. Wimmer.4SJ N,E.2d 3Sti(lnd. App.19831,\'df6't'd . .j.IU N,E.2d 1294n9K~1 
hnlcrmediatc appeillte" court cxcrci!iCd its retorm.llion power 10 S~ an iml!n:st): sn also infro leu 
i:lr.:ClJm~nyinlll nule 226. 

77. llanon"ll. Parroll. 25 Ohio Mi"" 2d H. 49~ N.t:.2d 91) (CI. Cnru. Pl. 1(34), mvnl'YCd .. will 
pn",..i~i("1 'llthid'l c-mpn'IA-cred U'lsICC~ to C:~lillblish lin iIIMUWil horsctace, BecMlsc the 11'US1e.:~ 'IIo.1:ft 

oIulhtlfizl!d In usc the propcn'j bcyt100 Ihe pc:rp.:IUilir.:spcritld.lhis hunur.ry lrust was ..Jedarcd vuid. S"" 
gl!lIt."mlll· L. SIMB'& A. S!'o1IT1I. Slipra nt1l~ 17. § 1 J94. BUI'wlt is not considered II relc:v.lnl CII" siltf..'C' II 
jft\'l1h-cd .. trust dtm&linn issue. as distinct from the USRAP which tests the \'ltidilY of non'o'CMC4.I 
intcrc:sb and po-v>-crs of IppoinUIM:nI. Stt .fl.pro nllCe 11. 

78. Merrill Y. Wimmer. 4KI N.E.2d 1294 lind. 1985) (UilOCUS.W infra Oil notes 221-.14 and 
ac:cl1mpanyinlll tc:\U: Commen:e Uniun Rank v. Warren Cuunt)'. No.IJS·12.o11 ~Tenn. CI. App. 19R.5I
COIN,",ra Union BUllk was re~"ersed in 19H6 by thc Supren'le Coun uf Tcnn~scc. 707 S. W.ld SS4 
ITenn. 19K6) (d;.scus~d infra nule 2191. 

79. In" Will of (Jrunebaum, 122 Mi~·.ld 6-15, 471 N.V.S.ld 5lJ {SUrf. 1'91!141:/,." Harden. 
N. Y. L.1 .• Sept. 17, 19a5, at 13. cui. ti (N_ Y. Cu. Surr.). 

SO. Thi~ number inc1udes a IQ8S Tenn.:s.ser: case which. onlppeal in 1986. WillS held nol tu violate 
the cummun I;IW Rule_ S'f' sripnJ nute 78, Tbcre wm: no repone4 cases durin, the t:i(!.b1·)'Cat pc:rioo. 
19711-1"98:5. which dcclare<l a power of IIpplllnlment inlllalidly created. Sn .'Uf'rD nme 11 describinJ 
!iub5eclions. Ubi and je) or the USRAP '~l.lltin¥ 10 lIIalidity u( ertaled puwenl. 

31 . Durin¥ thlscijht·year period. there were Ihree CanAdian Ij:.ues. diplled under "~rpelujljc:s": 
R, Rubert'. 82D.L.R.Jd S9t (Ont K.C. 1978); R, Manni",.'" D.L.R.Jd 71S (Onl. App. 1978); ~ 
Lawson, }) N.8.2d .&62 (Q.8. 19K1). Nu 'IIitllaliun ofthc: eommoft law Rule was found in Iny urlhesc: 
casts. 

82. L, SlMF..~. PuaLK' Pm.lC'"Y. SlIpnl nutc IJ. II M. 
8.1. Mechem. Furr/,,,, Thou_'us. sUf'ro nOI(: 8. -iii 966. 
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have been browsing Ihrough advance sheets and reading perpetuities cases for 
quile a number of years and il is not my impression that Ihe casualty rale is 
high ... ,(Even assumingllhree or four casualties a year. , . (orl [dlouble 
Ihal , .. it's Slill a trifte." 

Ba~ed on Professor Powell's identification of 28 cases of invalidity 
during the 21-year period. 1957-1977 .as Professor Berger similarly con
cluded: ",Wle are asked. in order to deat with the occasional instances 
where an incompetent lawyer fails to adhere to the limitations of the rule. to 
accept this beguiling principle of wait-and-see. "36 

Professor Leach responded to Professor Mechem by suggesting other 
sources of perpetuities problems apart from appellate opinions in which 
invalidity was foundP These included: (1) cases in which the gift was 
upheld on appeal after being held invalid (or valid) in the trial court. (2) 
cases which were settled. either before or after. a trial court ruling. and (3) 
cases where the issue e~isted but wa, never raised. Each point bears 
scrutiny'8 

First. Leach suggested that appellate cases validating a disposition were 
relevant. Although he acknowledged that such cases could not illustrate the 
harsh consequences of the Rule because interests were not invalidated. his 
concern stemmed from the legal fees which indirectly diminish the prop
erty intended for lhe beneficiary.s. Professor Leach's concern is a valid 

KJ. Id 
MS. Powcll M~murLlndum. j,.I'~ nUle 10. <II '·U. 141l-S4. AcconJini III Profc~K' WiII"uncr'.s. 

,m.alysis. 22 lIt" these casc!) in~ll"'ed viul;lIion~ of a oolk-ommcrcial n .. lure. WaI:3'lnc:r. P~rp(,lmIY 
Rjforrn .. mf'ro note: 21. at 17!W n.I62. 

86. /979 ALI Pm("t!edi"BJ, JUt'''" ftQIC 4. at 45.; (rcnwks of Professor Berger). 
H7 IXlith. Hwf Pl-rl/u\tl\lQfliu. slIpranote 19. at IIJ\-J2. In reply. Professor Mechem observed: "1 

~.an (mly ;'01) .. hal In my cxpcrienC'c lhe repl1r1cd cases normally IITord at leots! a rough index (0 the 
;K:1 i \'uy m a given iU't1. ;md they w not sug8CSt [0 me th-lt lhe R'IIt.c is causing III . slaughler of the 
Innocenr~ .... Mechem . .4 Bri# Rtpl.\·,o PNifoJSfJf' ~af .. h. 101 U. PA. L. Rev. 11SS [19601. 

Xiii. A ... Prof...:s· .. nr I.ynn ~uled: "Bul Leach'~ pusitiun .'ilh R5pCCIIU rc:ftmnin¥ the Rule is thai of 
the ;advuca1e. Hi)! briefs iln: pcrswn.iYe. but they are not inyulncrable." Lynn. Rtfimniflll flr-r C'lmmon 
l.ulI· Rliit "'.~ai,Ul Pt~rrlili's, 28 U. Clfl. L. R~ ... ·. 4118. 4'91 (1961l.ln fatt. Professor leach may h.....e 
tl'r"Cflouk.cd. ill p.lSslble cidclory rJf unrqlOrted or undeletllble ('!lieS. S-r.f' Mcnit! v. Wimmer. 481 
N.E.2d 1294 rind. I'iSS1 Idi5Cussinlf. unrepurted trill coun dec:Won); Millwright v. Romer. >22 
N.W.2d 30,11 (10'l1li01 191'21(!.ilin,I","Summen. 292 N.W.JIII77 (lowaCI. "'pp. 1979)1. There i~ no 
t. ...... idcnc-c thai thl'!lo catc,ury is significant S" supra rwtc: 17 (Proiessor Mechem's tmwrvalionl. 

1(9 Se .. ~ v: C:001idIC. 329 Ma. .. s. 340. 108 N'.E.2d S63 (19'2). Leach pu4nlcd to S~lJrs as folluws: 
But the iist of parlic~ OIXUp~5 ruur full pateS of lhe prinleG record (229 palen; and lfier all 
possible conwl idilliofts eight briefs ~ submillod (411 paps) and six counsel argued orilly. The 
total f~ allowed (0 dUHns of counsel.and plrdilM ad lirmt in the main (stale and a half·dozen 
subsidiary c:state~ ill! a maner ofpublK- record. bul (he addiiionli fccscharpd to individual clients 
who s100d 10 !use millions upon anaffirman«-wiU nc:verbe.knowa; leteacnlulw hilgucssu IOlhe 
prob.abie tout. 

LelKh. Hail Pt'lIIu.dl'aftiil, .'"pro note 19, at IIJI. 
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one, and the existence of validating litigation does suggest a reason to refine 
the Rule. 90 

Second, Professor Leach pointed to settlement activity in the per· 
petuities area. Indeed, he suggested that the aU-or-nothing result of litiga
tion encouraged settlement. 91 [n an effort to discover the volume of sett[e
ment activity during the 1978-1985 period, court personnel for the 
surrogate's courts of three major New York counties (representing a com
bined population of over 3 million) were contacted. 9l The results were 
rather startling: There was not even one case settled in these three courts 
during the eight-year period. 

Mr. Richard B. Covey, one of this country's leading wealth transmission 
practitioners, was also contacted. 9.1 Mr. Covey advised that he had never 
participated in an out-of-court settlement of a perpetuities case, nor had he 
evcr heard of such a practice. 

Finally. Professor Leach was concerned about cases where a perpetuities 
violation existed but was not detected: 

So, my learned friends will say, what harm is done in thesecasos'! Only this: if 
the defect is voluntarily revealed or an astute internal revenue agent spots it, 
then the person who has not assorted his rights will find himself subjected to a 
gift tax liability. Is this the way we want the Rule to wor!<"'" 

When written in 1960. the federal gift tax exemption level was 
530.000.9s Leach's argument may have had some merit. assuming he was 
correct that perpetuities violations are confined to dispositions by the less 
wealthy. The federal gift tax exemption equivalent is now 5600.000 .... On 
Leach's assumption, there will be no federal gift tax problem. If. on the 
other hand. perpetuities violations also occur among the wealthy, there 
should be no federal gift tax problem because the gift tax value of a Future 

w. s~~ ill{rtl Pan IV. 
91. Lc/ll.:h. HaH P~nm.,·/I't,m;lA •. fUprtJ nole 19. il 1132. 
92. tn 1911.1. the combiMd populiliun of BftM1Jt, Eric (Buffalo). and New Yurko Cl'IUntics Wi) 

appmJtinmcl,. ,1,600,000. 1~1:W-S5 Nt::\Ii Yott:.,;, STAn S'AnSTlC"1. YF.ARROOK 23 Clltta elol. WRSI. 
1,'3. Mr. Co\IeY. ilraduate of Hal"Vllrd CrJllc.Gc lind Culumbia. Law School. is.i:L P'lMncr in the New 

York Cil), law firm of Carter. l.cd)'ard &. Milburn. He is IhI: IWlhor ofTIIF. MARJ1M. OI;;OUCTIO,.. AND 
CflF.PIT SHF.I,TF.. OlSf'OSlTI()N~ ANI) nit: USt::Of FolMUL.A PRovISIONS (19841 and GENf.R"noN·SKIPPlN4:' 

T."NStU5IN TMUST (3d cd. 1':178). He is als!,) the editor and primary -MKhorof PrQ(,",kaf /)rujli"g. a new 
will.and mlSl ckaftinl !<re'f'\'ice. Mr. Cove)' sctVCS .as speciallu. eounsello Ike American Bankers" 
A.s5OCialiun fur lrust lind estate 18:' mallen; and sptW frequemly It cOOlinuinlf, le3al C'ducaliun 
J'IrOlrams and In inslilutes. He is I Vi'Silin, Adjunct Professor II thr: Universit), of Miami Schl.'lUl uf 
Uw, frCN1l which he rcCC'iYed lin Honorar)' Doctor of Laws dcpee. 

94. S" Leach. Hail ~"IIS.,·J~'G";". nquYl nOle 19, al 1132. 
95. I.R.C. I l5ll. "f".I.d by T .. Rclunn Acl of 1976. Pub. L. N<l. 94-455. * l00llbll.1l. 90 

SIll. 1510 il916). 
96. For lifts after 1986. a credil (nO( IU exceed SI92.(X)() is .allowed Iiainsl ,if I lax i~ . 

• I.R.C. t 2~(.jI,). 8ec.:olUse I~ gift lax Impos.cdnn a Inable ,if I of S6OO.000is SI92,000. thiCcn:dil is 
equivalent t.o ii ,i:ift IIUI .:xcmption t,r S6OO.ooo 
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interest based on some remote contingeney would likely be insignificant. 97 

Finally, Leach made the unlikely assumpUon-he cited no examples-that 
an agent would uncover a violation not previously detected. '18 

B. Other Assumptions Justifying the Wait-and-see Approach to the 
Common Law Rule Against Perpetuities 

The case for wait-and-see is premised on other assumptions. These 
proffered assumptions do not bear up under scrutiny any beller than the 
assumption of frequent invalidation. 

Assumption # I: The common law Rule significantly frustrates the trans
feror's intem by allowing unintended beneficiaries to obtain properly. 

Consider a disposition, variations of which are commonly offered by 
wait-and-see advocates: 

Tdevised property in !rustlo pay income lochild A forlife. After A 's death, 
the corpus is 10 be equally divided among such of A', children a.. reach 25. T 
lefllhe residue of his estate to B." 

T, a widow, was survived by A who was childless at the time. The remainder 
to A 's children is void under the common law Rule. The interest passes to B. 

In the abstract, it is difficult to quarrel with the pointlhat Ts intent has 
been frustrated by invalidating the remainder interest. But consider that T's 
intent was equiVOCal-she only wanted her grandchildren to take if they 
reached 25. Should we be so concerned with frustrating equivocal intent? 
Further, T never knew any of her grandchildren-none had been born 
within her lifetime. Should we be so concerned if (I) property will not 
reach persons not in existence at the time of the disposition. and (2) a 
trdnsferor provides a scheme of distribution in an arbitrary fashion without 
regard to the eventual need or status of unborn persons'! Arguments for this 
kind of dead hand control-which may be frustrated-make little sense 
when the power of appointment device is taken into account. 100 

~7. Stt. '.R., Commli5ioner ¥. Cardei£l" Estate. $ T,C. 202 (1945). aU"d. 113 F.2d 19 (3d Cir. 
1949). f<w t~ ume reason, stare ,ife tuMiDn. Ipplkable in I handfuJ 0( Slllel. will mH be a facIOI'. 

98. If .a rcce"nl ruli .. is any indicllion. [he likelihood of delCdion is remDlf:. In Priv. Ltr. Rid. 
82341:51 (May 2J. 1982). the Service erroneously recopized I provision IhlM: terminated a lrull 21 yurs 
.and II mondls .. rler Iivn·in·beinJ. Under tbe Rule. acuaal~ pmcribed-pcriods of psta ..... are 
petnliss;ble.~, L. SIMa ok A. SNITH, ,.,.,. .... 17. f 1',224. 

99. Srt. ~.R" Leach. P,"ptlllilirl ill. Nldllttll. I~ DOle 22. II 648 (Example 24). 
100. As Professor uach WNlt: "The puwer of appoinUnenl 1$ the mosl effil:iell' dilpOSilive device 

IhaliAc in,enuity or Analo·Amcrican Ilw)'etS hascver 'WOrked ClUI. .. Leach. POM'~'S of Appoilllmnti. 24 
A.B.A. I. 807119381. 
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Assume in the above example that the age was limited to 21, rather than 
age 25. The remainder interest would then have been validly created. If A 
died survived by one child, age 3, B would be entitled to the income from 
the property for at least 18 years. 101 Indeed, if the child died under 21, B 
would then be entitled to the trust property. Can it be said that B. who after 
A's death would become the owner of the trust property if the disposition 
was based on age 25. was really an unintended beneficiary? 

By voiding the remote interest,'Ol the intended beneficiaries will not talte 
under the instrument, but this does not mean they will never talte. The 
"unintended beneficiaries" will probably be the parents of the intended 
(and usually) unborn beneficiaries. In turn. the parents willliltely pass the 
property on to the intended beneficiaries and do so in a less rigid manner 
than under the original disposition. 

Of course, there may be instances of unintended benefit. The point is that 
the assumption is not necessarily correa. 101 

Assumption #2: The wait·ami-see approach to the common law Rule 
AgaiflSt Perpetuities will cause minimal inconvenience. through litigation 
or otherwise. 

On one level. wait-and-see advocates have effectively put the uncertainty 
of waiting to see into perspective. A waiting period is necessary under the 
traditional common law Rule approach to see whether the validly-created 
interest under the Rule actually vests or terminates during the period. 
Accordingly. the uncertainty under wait-and-see is no more objectiona
ble. '04 

a. Inconvenience During the Waiting Period 

Professor Casner once contended that. apart from rare cy pres litigation. 
litigation will "evaporate. because when you wait and see the interests will 

101. In I few 51lles. lhe minor child ur A wou~ be cnlili«=d 1o the interim Income by ~pcclal 
legislation. Suo '.~ .. CAL. 6",. CODf. * 733 (Wesl 19S4l: N. Y. EsT. PowI::R:!l & TftUSTS LAW § 9·2.3 
(McKiftM)' 1967] (income th.ill ha~ nul been disposed of piSICS lu ~persons prc:wmplivcly enlilled 10 
lhe next e'\'entull interesl (esl.ter'}. 

102. ProCellor Lusky. spuking 'I.'It the wlil·and-K'C oppoRenlli. staled: "Our position is ~imply 
Ihlt killina I fulure inlerest is nut the cquivldenl ol·murder." 197aAU PmC'"djnt1. supra note 4. at 251 
~ remarks or Professor LUlty', 

10J. Cf Wa,goner. PtrfH/~jl." R'form. 1141'" noIe 2t. 
I ()4.. S" MlUdsle),. HtItl' 10 WGi'.tIM Sa . • .,.a noIe 1 .... J64...6.1j. BecauK moSI di$posilions are 

in trust. earlier obje~lions 10 me lack of mlrkelabihlY under wait-Ind-see will not be pursued in Ihi'S 
anic:le. S" Simes, 1M "WGj, IIIId S,," D«lriU, supra note 8, .. 1.90. Nor does lhere appear IU be a 
marltelabilily problem Linda' non·truSI disposilionl. 1978 AU Procwdill/CI . .lllprQ note 4. II 273 
jremarks of Fairfax L..e.uy. Jr .. an A.L.I. member}. 
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vest in time. "101 More recently. Professors Dukeminier and Waggoner have 
predicted substantial litigation under wait-and-see methods which require 
identification of measuring lives, 106 

Professor Waggoner now argues against "traditional" wait-and-see 
methods which use actual measuring lives because administrative burdens 
will be imposed during the waiting period. 107 He notes that, unlike the 
common law Rule. these wait-and-see methods require actual tracing of 
individuals' lives. deaths. marriages, divorces. binhs, adoptions in and out 
of families and so on. lOS He concludes that "keeping track of and recon
structing these events to determine the survivor and lhe time of lhe sur
vivor's death imposes an administrative burden wise to avoid. "109 11 should 
be nOled that the attending adminislrative expenses will diminish the 
benefits for the beneficiaries. 

Assuming. arguendo, that a period-in-gross (proxy) method will nOI 
entail Ihe administrative burdens idenlified by Professor Waggoner. will 
there be no inconveniences during the waiting period? Will litigation under 
a proxy method be unnecessary'! Consider the following hypothelical: 

In 1987. T devised property in trust to child A t<'r life, remainder to A's 
children for life. remainder to A's grandchildren who are alive at the death of 
the ,urvi\lOr of A's children, T issurvived by A and 3 children (W, X, and n. 

Shorlly before dying in 2027.A allegedly father., childZ, DoesZreceive 
a share of the income during the Irust period? If yes. will trusllerminalion 
occur when the survivorofW. X, Y. andZdiesorwhen thesurvivorofW. X. 
and Y dies? What should the Iruslee do?1l0 

AI A's death. the trustee would like instructions from a court on whether 
Z is entitled to share in the trust. and if so. when will the trust terminate. 
Assuming Z is determined to be a child of A, II' a court might allow Z 10 

receive income. in part because her inclusion would not violate the com
mon law Rule Against Perpetuities. lll But should a coun determine 

lOS. 1978/1U Prtl("NljfJ~.';, .~UPfJJ nOle 4. al 24"i1 (remarks of Prufc~~r Cil;~ner'. 
106. S", .tupru nole5 .51. ~ 2 !U1d accompanyinl text. 
107. Wanuner. Pt'r-,pt'(·lil" • . ~uprtJ nOIe 9, 111 1724-2.5. 
108. Walloncr. PmR~.u RtptlM. frqJru nole I. '" 70.l2. 
109. Id. 
I JO. A 'rush:!: is enlitled [Q ill~lrucliuns rrom the coun rqardina such rrudters as Ihe: proper 

construclion of the inSlrumenl and lhe identilY of lhe tl'\lst bcnel1ctlt'ies. Su R£5TATf.PwlEHT (SECOND) Of 

TRUSTS § 2~9 (19~91. 
Ill. Othcr cues mit)' inilially i.nvolve adupliun qucstinru-idupliull OUI. 4ldoplion in. (Muldulcnl 

adoption. and equitable adoption. Su pMraJl:~ Retn. Rrltlliwl ".,Blood. AdoplitHI, aNi 041$0(";111';011: 
Who Should Gtt Wha, aNi Wh.\', 37 Vo'.ND, L. REV. 711 (1984). A recent c.asc:.11I ~ Estale of 8e5t, 66 
N_ Y.2d 1:51. 485 N .E.2d 1010 (198.51, in'lOlYed bom-out ..... ·wedloclc. and adoption issijCs. 

Ill. SH l. SIMES It. A. SMITII, JUprtl note 17. t 649. Because Tmadc 1'1 clau ,if I to A's children, 
Z, ir del.ermined to fall within thc class, should recei~ income for a.~ Ions IS possible. 
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whether the trust will terminate if Z survives her siblings by the half-blood 
or should it wait-and-see whether Z actually survives? Assuming a court 
should defer construction until the problem actually arises."J how should 
the court decide the construction issue if Z is the survivor and the children 
of W. X. and Y demand distribution? Should a court .,>nstrue the will
sometime in the twenty-first century-to limit trust duration to the class of 
A's children alive at T's death, or should it allow inclusion of afterboms7 If 
the court decides that the trust will not terminate until Z dies. deterred cy 
pres litigation may be necessary. 

In re Estate o/Pearsoll, 'I' a 1971 Pennsylvania Supreme Court decision, 
provides an actual example of litigation under a wait-and-see statute. The 
court had to construe Pennsylvania's wait-and-see statute which offered
and still offers-no guidance on determining the measuring lives. "5 Pro
fessor Waggoner provided the terms of the testamentary trust and relevant 
facts: 

The income was to be paid to the testator', brother, and sisters for their lives. 
apparently with Cn'" remainders I in incomel until the death of the last one: 
upon the death of the last surviving brother or sister, the income wastobe paid 
to Ihe lestator's nieces and nephews until the death of Ihe last surviving niece 
or nephew; upon the death of the last surviving niece or nephew, the income 
Wa.' to be paid to the testator's grandnieces and grandnephews unti: the death 
of the last ,urviving grandniece or grandnephew: and so on lincome to 
younger generation beneficiaries "as long as there are living legal heirs"J 
until there were no more income benefic iatie. , at which time the corpus ofthe 
IrU" was to be delivered to charitable organizations. At his death in 1967. the 
testator was survived by six brothers and sislen. Ihirtecn nephcws and nieces. 
and twenty·nine grandnephews and grdndnieces'" 

1 Ll Sf'i! RESTA.f(ME'H lSI~NI)J 01- TaCHS § .259 COn1mcnl c 119591 (no .. rJ\laru.:c- lR~trUl.'tl('nS (111\ 

4ucslions whiICh mil)' IIC\'Cr "risen. 
114 0141 Pa. In.1'~ A.:!d JJ6 {197Il_ 
115. EJtccliYC ~lfII."C 194M. lhe l'eM!'iyl ... ania waiHIflIoI-k."(: stilule provilolcs. 

Rule against perpelUilics 
COl' Gcru:ral-Nll intcrc .. r shall M V('H~:lS" perpeluity cxcept as herein provll.icd. 
lb, V04d inlere:-.t·c,,",eptlOns-Up.lR Ihe C'lpiralilMi of the peruN.! Illlo~'1i by 1111: comnllln la ..... 

rule OIgilinsl pcrp.!'tuilioC:'oo OfS Rlc:lsurcd b~' :I!,."tual rather thlJn pussible events any imC:fCst nl1t lhocn 
YC'!IIlcd ,,00 OIny uucrc~t III mcmbt:1'\ uf oil {las!!> Int Rlembl:tVlip of which is {tlcn subject IU IOCI"CilM: 
~h .. 1l bI: \·l11d. 

!U P .... Cu~s. STr\r. ANN. § 610-lCallbl (Purdon 1975I. 
The "!:.IIUh: may apply Iu inlere~ls t;rc:ated beli.m: 1948 . .!O~. CONS. STAT. ANN. ~ M04{dl (Punlun 

II,lMS Supp. I (is olIniCOOerJ.('UecllVC June 21. 11178,; s" Win.Sfi"lim16IOJ(JJf1frh, i+nns.\bvlllaRu/{' 
ARain.fl ""rfH""ili~.'{: TI" \.""Iidi,.,' ""d [flN'r Q[ 1M Rnro(l(·ti\., API'lkuri(NI [1/ PrO["n.\'uud PNlhfJ,~ 
Law R"./orm. 2~ VU.t.. L. Rl:.v. 2D (I91K1J. 

116, L. W~,tiUNf.IR. NUTSHI:.Lt.. Slipra nut!: 6 • .111301-02; Wanoner. Pf!rtW'''il\·R~r''TI1I . . mpruntlle 

21 . .11 1764. PorliQn~ of Professor Wa,pmer's Miclupn -Inic:1e were adapted from his NUlshell work. 
lei. ott 17 111 n. 4. 
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Professor Waggoner extensively analyzed Pearson, including the court's 
mishandling of the wait-and-see concept. 111 He strenuously objected to the 
failure of the court to articulate any standard for determining measuring 
lives. He also deplored the court's refusal to decide whether the charities' 
remainder interests were initially vested; a finding which would have 
resulted in validity under Pennsylvania law. lls According to Professor 
Waggoner, this refusal constituted an "unwarranted extension of the wait
and-see modification beyond its proper sphere. "119 It also may have cost the 
estp.te a valuable estate tax charitable deduction. 110 

Three assumptions will be made about Pearson: (I) the trust was effec
tive in 1987; (2) the controlling statute was a 9O-ycar proxy version under a 
wait-and-see approach; and (3) Pennsylvania's class gift constructional 
rules applied. Under these rules, Pennsylvaniacourts presumably carry out 
a testator's intention by including as many persons within a class as 
possible. 11 I 

At some point during trust administration. it will be necessary to 
determine whether any afterborn nieces and nephews (perhaps unlikely 
because of elderly parents) and any afterborn grandnephews and grand
nieces (most likely) will be beneficiaries under the trust. Further litigation 
may be required to identify beneficiaries in even younger generations. 
Because the interests of all of these beneficiaries might vest by the year 
2077, a court properly applying the wait-and-see concept should refuse to 
determine validity before that date. 122 Most likely. some interests in the 
trust will not vest by the year 2077. At that time. deferred cy pres litigation 
will be necessary. III 

III re Frank. 124 a 1978 decision by the Supreme Court of Pennsylvania. is 
another example of litigation under a wait-and-see regime. In Frank, the 
court was faced with a construction issue: whether a woman who was 
married after. but alive at, trust creation in 1927. was a benefiCiary for trust 
termination purposes. After noting the retroactive application of Pennsyl
vania's wait-and-see statute. IH the court determined that including the 

117. L. WK,c,oNU. NUT~tL1 .• srqJnJ nClte b. aI301-2.1; Wa,lOncf. ~~tuiH'R#nNft, .fUpru nute 

21. ". 1762-76. 
lilt Pc-nnsyl\·an.a·~ wail·and·~e statute does nt.'It apply ifan in'~st would not h.ave been ~u.bjcci 

tl) Ihe common IIW Rule. 20 PA. COf!llS. STAT. ANN. I 6104jb~ I) (Puraon 1975). S~~/nrt Frank. 480Pa. 
116 • .'89 A.2L1 ~}61197K' {discussed i,yra noces 124-27 and ICCOfII9Inyin& teJr.1). 

119. L. WAGGONER. NUTSHELL. Jl4prtJ nute 6. II 313. 
120. S~f' id. II .305. Charilable de<iuclions fur transfers in tru$l. 4d'tcr July 3 I. 1969. mu.st cumply 

"','h stric! rules. SH I.R.C. If 205SioIl2). 2S2Z(c)'Zl. 
121. S .. Mceo...l1 Nan a ... k Y .... pple ..... 419 !'II. JOO. 3D A.Zd 666, 19111. 
122. Su L WAGGOHEtt. NUTSHELL. fUpr-a nOIe 6, II 303. 
123. S« infra nOIe! 11S-48 and.a«ompanying teAt. 

IZ4. 4!O!'ll. 116. 389 A.M 536 (918). 
I:!~. Stt .rupr/J nOle liS. 
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woman would not violate the common law Rule Against Perpetuities as 
applied to gifts in default of e~ercising a power of appointmenL Il6 Frank 
raises questions about subsequent constructional cases vis-a-vis ooth Penn
sylvania's and other wait-and-see systems,ll7 

As under other wait-and-see versions, the USRAP will apply only if the 
common law Rule is violated,lls Indeed, wait-and-see advocates have 
always acknowledged the necessity for litigation, "[A Is Professor Leach 
himself pointed out , , , a lawsuit is often necessary to establish that a 
traditional perpetuity violation exists" ,"12'1 In fact, the hypothetical 
case and the actual cases of Pearson and Frank suggest that the most 
frequently litigated issue under any wait-and-see system will be whether 
the common law Rule was violated,DU In turn. construction cases will be 
necessary to detennine if persons, typically afteroorns, are includable 
within a class, 1.'1 If included. the common law Rule may be violated,mlf 

126. Frank wa~ a 4.~ decision. The majurily cunsidcred lhe actualilY 'hat thc.:: ..woman was ali'o'C II 
Irustcn;.lion-iin appmach not inconsisletll wilh the common law Rule's U(all11em of lifts in dcfaullof 
ncrcising I power under the secund-look doctrine. Su Sem 'V. Coolidge • .1.29 Mass. 340. 10K N. E.2d 
5f1J. (19521. $« .~upru nnle II.'S ~qUOlin, Mature). T'WII1ln Ihc three disscnter.-tquatin& the sccund4 

Inok doclrine with the wail-~nd·see .approad.-objc:cted to a .conmuclion Il,hich ~-ouhJ render (he 
inh:r~1 void under lhe eommon law Rille as il wj..~ undcrstoot.l in IIIJP. 1ft re f'rallk, 4KO fa. 116, .'K9 
A.2d .1543-14: d,'wm L. SlMf.5 &. A. SMml. mpra nute 17. § 1276. 

127. Because "'ru,,1; did not invnlw a con~trucliun "",hieh would violale the eqmmoo 1.aw Rule. 
appJyin8 iI wait·"nd·~ approach was RUI ncc:e!losll1'), for iJeclsion. C[ infra noh: 134 and 46CCOOlpan)'lng 
texi (suggested appmllCh under the USRAPI. 

128. USRAP t I {l9H6); .'H DtI:"I-' USRAP (Spnnt!: 19861. 1foUpro O(.tc I. OIl 21-51. Pruft.~!lor 

Oukeminier. howevcr. ad'vucaln tlimirurtinllhe common I",w Rule a1tosedler. Sn ;,1/"" nnlts I~O 3nd 
2!i6 iIInd OICt:umpanying le,,"l; «('twa Mllmbk.'y. Hot!: W "bit mui S't! •. ml'ru note 1. at -'70-13. 

129. L. WMiGllNf.ft, NUTSHEU..luprG nolt 6. al 319. 
I -'0 An Income !.lUI. anatoQ:y eonlts 10 mind. In 1954. Congrtsl'i enaclcd ill s.cholar.;hip provision 

~ I.R.C. ~ 117~ to end lhe ea.-.e·by-Clst lili,llitWl (wet'" w~lhcr I M"Cipl C'OI\lililuled an cltcludabk gil·l. 
H.R. RF .... No. 1.l.l7. 8Jd COOM: .• 2d Sess. 16. r,,,,rn't'd;n J9S4 U.S. COIlE CONU. " ADMIN. NF.wS 
..w11. 4041. Since Ihen.IM major litiplion issue hiS been whctltcr In!.: n:t.'C'ipt COru.tiluICS.I ~hol..,ship 
lUI effeci. -III gift) ut cnmpcnloltiun for ~rvice'5. Stt, BinGler Y. John5un .. 'IIM U.S. loll (1%91. and 
pm,eny tit' cases. Once i receipt is tietemnncd 10 cuilstilute iI scholarship. cumplex "'Chuluship rule~ 
apply, 

131. Tu iuucs mil)' .. Iw ilrise. Fur cxample, aS5umc II benetidary ha5 -III \fC'stetJ rem;untk.'r interesl 
btu prcdeceasel'i certain Income beneficiaries who Uikc as a class, Ahhou@:1tthe remainder inltfel'it will 
be estolle luable, its. value crfmivcly depends on when lhe decedent's suc(.-euor will obi lin po5SClision. 
[n tum. Inat qUi!'slitm ilJepends on woo are 1M mc:mben or lhe elDS. Inevitably, the Bcud doctrine 
(Commissioner .... Eslale 01 Bosc:ft. 381 U.S. 456 (1961)) will tequire fcdcr,,1 t."Ouns to pan on the 
propriety of lower SIIIe coun dec:i$ions. Sf' Note, Busch lIIIIl 1M 8indill, £fIte, of SUitt em'" 
Adjudictll;"" Upon Subulf'Wru FtlhraJ Ta l.ilillfUUHt. 21 V"ND. L. RE'I. 82~ (1968), 

Valualion qllesciuns may al$u arise when In eteaIlor ~ks to .fer payrnenl of lues. Su I.R.C. 
§ 6163 (exlcmiOft oflimc: for pa)'mcftl.on value nffuture intercsls,; "~abolll" Estate nfGundcrson. 
l,)} Wn. 2d 808, 613 P.ld II)S (1980) (complCJl funnula 10 defer stale OeaIh lUes). 

U2. Sn Conncc{icUI Bank &: Trusl Co. v. Brody. 114 Conn. 616. )92 A.2d 445 (1978 .. 
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excluded, the preferred result under existing Jaw. there may be no per
petuities violation. III As reporter for tile USRAP, Professor Waggoner 
expeclS tIlat courts will incline towards a construction resulting in validity 
under the common law Rule. ll4 

The ultimate impact of litigation during tile wait-and-see period will be 
diminished benefits for the intended beneficiaries as a result of fees of 
lawyers-the unintended beneficiaries. Although !he actual size of the 
Pearson estate was not disclosed, 6 law firms representing 40 clients were 
ordered to be paid from the estate. In Frank. there were 5 law firms 
representing various beneficiaries. 

b. Inconverlience at the End of the Waiting Period 

Most wait-and-see advocates agree on what should happen in tile event 
that an interest has neither terminated nor vested within wllatever waiting 
period obtains: deferred cy pres Hligalion. 1J5 The transferor's intent will be 
carried out as nearly as possible. "thereby holding the unavoidable enrich
ment of unintended takers to a minimum." LI. 

The deferred cy pres section under the USRAP provides as follows: 
REFORMATION. Upon lhe petition of an imere'ted person, a C<lU" shall 

refom a disposition in the manner that most closely approximates the 
transferor's manifested plan of distribution and is within the 90 years allowed 
by {the statutory rule against perpetuities I if: 
( I ) a nonvcsted property interest or a power of appoimment becomes invalid 
under Ithe statutory rulel: 
(2) a class gift is nOI but might become invalid under Ithe statu lOry rulel and 
the time has arrived when the share of any cia .. member is III take <ffeet in 
possession or enjoyment: or 
(3) a nonvesled property int.restthat is not validated by Ithe statutory rule} 
can vest but nOl within 90 years after its creation. '" 

1:n. Suo ~.,., Joyner v. Dunclm. 299 N.C. SM. 264 S.E.2d 76 (19801; Underwoud v. 
MacKcndrcc. 2420" Mt.. 2'1 S.E.24 264 {1918). Sf" R~n",ull.~· RtST"TEMf.NT OF ~IM'.RTY § 375 
{11J,w" 

134. S" ORoIItT USRAP ISpcin, 1986,. mp,-a note I. at 46. Litirgalion during lhe wailinl period 
mil'l also be necessary underdtc USRAPRflJrmaltUn Stiollute. Sui'if,a nute l45 and lCcumpan),inIICII. 

I.H. Srr mpra noIe 41 and ac:compilnyin,le:ll. 
1.16. W,jtUoncr. hrprrfli,y Rtjrwm. lUPro note 21. at 1182. 
IJ7. USRAP I J (1'11161. 
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In addition to 7 single-spaced pages of discussion of the section including 6 
complell ellamples, the USRAP offers the Restatement (Second) as an 
additional reference. III 

The complellity of the deferred cy pres approach can be illustrated by an 
eumple under the above-quoted statute. IJ9 Although that aample suggests 
the precise method of reformation, the actual refonT! ordered by a court will 
depend on the transferor's "manifested plan of distribution." This may 
include invalidation of the interest, along with invalidationofvalid interests 
under the doctrine of infectious invalidity. lOCI The Restatement (Second) 

138. DR"fT USRAP (SprinI191!16). StqJfG nole I. at 60-67. 
139. E.xampit (J)-Agt CUllli"'t~' in i::.t('ts", of 21. T deviMd propcny in tntil. directing lhe 
trustee 10 p;ayttle income "to A for life. then 10 A's children; Ihecorpusof1he1nl1C i'S lO beequll)' 
di"ided amonl A 'schildml who readllhea,e of 30. Twas sW"Yillledby A.,by It. 's tpOU5t (Hl. and 
I»' A', IWO children (X ami VI. bolh of whom ..... under die ... of 30 when T died. 

Since lhe remainder interest in ravor of A', children who rucb 30 ill elm aill. If: common law 
(Leak. v. RobiNOfl. 2 Mer. J6J. 35 Ens. Rep. 979(Ch. 1117))l1l<I IIIQrlhi ......... IIIe ......... 
or aU poltnlial dass members must be valid or the ellIS lift is Iltally invalid. Allhoulh X and Y 
will eilher reach )0 or die under 30 wilhin their own lifetimes. there is at To., dcIIt:h the puRsibilil)' 
Ihlt A will haYe .an .flerOOrn child (Z) who win n:acb 30 or die under 30 more than 21 years .net 
the de-lih of the survivor of A. H, X. and Y.1bere is no validalinl life, and the elan gift is cberem 
not ... ahd.aled lunder lhe CilMnmnn law Rule}. 

Under Ithe stat:utory wail·.and4 ste rulel. .. the children's remainder interest bctomes invalid 
only if an inlC:~1 of a class me-mbcr neither "cstS nor terminates within 90 yean. after T', dealh. If 
in faet lhere is an aftc:rbom child (Z). and if upon A ·s4ealn. Zh~lIleasl reached an aae such Ihat 
ne cannot he alive lind under lhe age of 30 00 Iftc bh anni-versary ur T'li dealh. lhe class &11'1 is 
valid, (Note Inalill Z'shirlh il wuuld ha"fC beencenain IhallwcoukilfOl be .live and under the ... 
lJf 30 on the 90th Plni~1)' of T', delllh; nevcrtbelen. the cia" lift could not ,lt~,. have been 
declared valid be-cause. A beinillive, il WI$ Ilt~" possible tOr one or more adOitional children til 
ha'll(' later been born 10 or adupled by A.) 

Althouch unlike-Iy. suppose thll at A ·,death (prior 10 lhe expirllK'Jn of the 9O-year pcrioc1). Z's 
age was such: that he could. be aJive and under the ... of 30 on the 90th annivenuy ofT's dellh. 
SuppoK' funher that ,I A's dellh X Ind Y were UYer the lae or 39. Z's inleRst and hence the clan 
life IS a whole is nul )'Ct inyalid under the Statutory R.1e beau_ Z milht die under 1M: .. of 30 
within the 9O·)'Citr period fullowin, T's deaIh; builM ctau: pf1 mighl become invalid beclUlIot: Z 
miWII be alivcand underlhe ale of JO, 9O)IUr1 afcerl's death. Consequently. {he prerequi1iites to 
reformalion stl forth in ~ubsectiun (21 are salislied. andacowt would be justified in refonninl T·, 
disposilion to PfO'"'ide Ihal Z's inlCfCst is cominaent on rachillthe .. he can rach if he lives to 
lbe 90th aMivenuy of T's dellh. This would render Z's i~ "10 sO far as lhe Slltutor)' Rille 
ApinSl Perpctvities isconc:emed. and allow the<:lul.ifluawhoiecobcdedared valid. X and Y 
would mus be entilled immeciUilely CO their one-third sham ech.. If Z's imeresl later vesled. Z 
would receive tke remaininillPe41hird shan:. If Z failed 10 :reach lhe requimi llae under the 
rwfotmed disposiliun, the rcmaini"loae..mird shan WOIld be divided equall), between X and Yor 
their successon in inleresl. 

Id. " 63-65. 
140, Couns are urged nOC 10 apply the inreC1ious inYIUdil)' doctrine, SH DRAfT USRAP (Sprinl 

1986), SlIptQ noIe I. at 61. 
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provides that the ultimate impact of death taxes is a relevant factor in fashion
ing the relief. 1'1 Despite the lengthy discussions of deferred cy pres under 
both documents, neither provides guidance for a court to determine what the 
manifested plan of distribution was in a particular case. 

Consider existing judicial difficulty in ascertaining the intent (the man
ifested plan of distribution) of a decedent: "[ Pjrobing the minds of persons 
long dead as to what they meant by words used when they walked this earth 
in the Hesh is, at beSt, perilous labor. "142 Ascertaining such intent some 90 
years after death will be even more perilous. Deferred cy pres will require 
judges (who will not likely have been born at the time of the transferor's 
death) to divine the manifested plan of distribution and prescribe a scheme 
which best approximates that plan. Such a judge will also have to be expert 
or become expert in state and federal taxation, because the tax impact will 
be a relevant factor. 14) 

Enactment of deferred cy pres legislation will add a class of unintended 
beneficiaries: unborn lawyers. The staggering fees Professor Leach com
plained about may be commonplace in deferred cy pres litigation. 144 

For four principal reasons, the response that deferred cy pres litigation 
will arise only infrequently is unfounded. First, subsections (2) and (3) of 
Ihe reformation statute ensure that litigation will occur well before the 
proxy period expires. Under subsection (2), the process can be invoked as 
soon as one member of a class could call for distribution. 14l Second, the 
frequency of litigation is mere conjecture.'46 For example, adoptions 
(fraudulent or otherwise) which can extend trust duration for a considerable 
period are nOI taken into account. Third, no account is taken of potential 
Ii ligation to determine whether the common law Rule was violated; de
ferredcy pres can be invoked only if the common law Rule was violated.'" 

1-'1. RUT"iEMENT (SEC'OND) Of 'PRoPERTY (Do",,,rl'YE TRANSt'EftS) § 1.5. al 87 (19~DI (Illustration 

142. Sa Nom Cuolina Nan Bank Y. Goode. 298 N.C. 48l. 481.2l9 S.E.2d 288. 29(11919) 
(quu~in& wit" appnwill Gltling v. Gl11inl. 219 N.C. liS. 221. 79 S. E. 2d 466. 471 ( 19:54 n. 

143. Rek:nnl till systems IN)' include ft:derallnd WIle ull1nsfer tall syslems (gifl. estale andlor 
inhcrit .. nce and ICnerlltion·!dtippin. S),SlCms). a5 well u income tn 5)1steml-

144. S~t jUp~ 1cxtICoompanyin,I'lOIe 119. 
14~. Su .'iuprt1 note 139 (example iHuslf"Ilinl early litiplion). Simililrly. early litigation is possible 

whc"n a nonYCSlcd inleralcannul vesI wilhin 1M Wlil·and.·secperiod .• ~ Dt.-.tTUSRAP(SprinB 1986l. 
$U1'11I note I. at 60 ~di$(Ul5inl Sub5eclillJll (3). quoted .nrp", in lut ICCOmpanyinl ROle 137). 

146. Professor CasncrpredK:led IjLig'lion in no more lhln l&Ioaf the cases. /979A U Pr«Utiin,J. 
SJlP,-a nole 4. at4~S7. 

14'. Coons will h .... to dc1enninc lhe effect of • prior. but etrOftCOUS, dec:ision holdinS Ihll In 

inten::sl ... joilies the common law Rule. SH Merrill v. Wimmer. 431 N.E.2d 1294 Undo I9SS Hdiscussed 
ill{nJ teAllCCumpanyillJ noteI 221-34). In effect, res judiCii' and related queslions will be pR!5enlc:d. 
Compa" Dickerson v. Union N.at'l B .. k. 268 Art. 292, ~9~ S.W.2d 671(198O)lno I'e$ juchc.MI). wilh 
Rollins v. May. 60J F.ld 487 (41h Cir. 1979) lopinion of disaricl coun adopled by coun of appcals) (res 
judicata barl. 
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Fourth. even wait-and-see advocates recognize the likelihood of deferred 
cy pres litigation. Both the Restatement (Second) of Property and the 
USRAP contain numerous examples-none of them far-fetched-of when 
deferred cy pres I itigation will be necessary. '48 

Assumption #3.' The "'air-and-see approach ro rhe common law Rule 
Against Perperuiries simplifies rhe law. 

A critical flaw in wait-and-see systems is the attendant complexity ..... , 
Each variation begins with the common law Rule and adds on layers of 
complexity. 

Professor Dukeminier extols the virtues of the causal relationship princi
ple because it replaces the what-might-have-been test of the common law 
Rule. 'so On analysis. however. it is clear that the common law must first be 
understood to identify the mea~uring lives. IS , Additionally. Professor 
Waggoner demonstrates how difficult identifying measuring lives will be 
by this method. I ~2 Professor Dukemin ier. however. feels that the courts will 
be able to handle any problems: "(Tlhis gives ... judges too little {creditl 
.... 1 do not doubt that j udges can reason just as logically. once they see 
that the measuring lives for wait-and-see are the persons you test for a 
validating life at common law. "'5) Professor Dukeminier's optimism is not 
confirmed by the judicial experience to date. 154 

The USRAP adopts a 9O-year proxy method. but the wait-and-see 
component will not apply if an interest does not violate the common law 
Rule. m If. as agreed. the common law Rule is not well understood. is it 
reawnable to expect that a Uniform Statutory Rule Against Perpetuities 

J48. RE:ST"Tf.Mt:NT ISfiCONDI <J= Paoparry (DoNATIVE TIRANst1:RSI t 1.5, at 81-87 (1983); 0l"~"T 

USRAP (SprinI19R61. Jupm nOle I . .1(61-67. 
149. Professur Sl:nuylerobserved: ~ (I If ~mplici.)' is a wt'lf1hy purpose or perpclUt'y rcform.lhc:n. on 

balance. lhe glUnC of wail-and-ICC may be hardly worth lhe c.mle .•• Schuyler. Should lhr Rllir A.RU'''Sf 
~"pt"llitlts Din'QTd lu Vnr? (/'art II,. S6 MICH. t. REv. 887.941119:58). 

150. Dukeminier. T1r~ MHsllrjnlt Ljl't'.V. supr" note ~, III 1711-13. He would displau the cummon 
law Rule wilh lhe following scnlence: "No inleresl is lood unless it vesls within lwc:nly-one yean af1erthe 
death 0( all persons in beinl! when the inteRsl iscrcMcd whuc.an affec:ttne vestinSufthe inlcrtSi. "'d. at 
111). 

1 S I. Ou.keminier. Fjmrl ComtMn,. s""f'Q AOIe 9, II 1747. 
IS2. Walloncr. P~n~(,li''t'. sUPrrl ftOIC: 9. at 1114-24. 
IS). Duk.c:mlnier. FillDi CommtIIf. supra note 9. al 1747. 
I S4. Su. t.R .. Merrill v. Wimmer.411 N.E.2d 12'UUnd. 1985)(dilCussedin.(raI<:",.ac:compan)'in,g 

notes 221-}4). Profe1SOf Volkmer disclWCS lhree Nebraskacucs involvinlaperpcUlities iuue wl\ich lhe 
c:oun (and ilUomcyS) failed 10 cicteCt Volkmer. TIt,,~· of F"IIIR 1"""$1$ in Ntbraslw l Pd,.,II. 18 
COElOHTON L. REV. 2'9.218-81 (I98S). 

ISS. USRAP § 1 {19861Idiscusse:d $lIpru nule 111; ru Wllyoner. Pro«",u RtfHH1. ,supPli note I. 
• 701.1. 
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with an added wait-and-see component will be beller understood? Pro
fessor Waggoner thinks not. Consider his concerns as a result of the 
Pearson decision: 

II is ulU:erlain how compe/emly the couns will administer the "",i/ and see 
modification. In working a fundamental modification of the Rulc Against 
Perpetuities, thc wait and see concept constitutes an enonneus disturbance of 
settled law in a highly technical and indeed arcane area .... [T]he danger 
and uncenainty is that some courts, perhaps many courts, operating under a 
wait and see regime may misunderstand and misapply the concept. Thus there. 
is the risk of muddled opinions, and of a decline in the quality of jurispru
dence in the perpetuity area. To be somewhat more specific, there is even the 
risk that the wait and see modification would noc be restricted to its proper 
sphere-interests which violate the common laW Rule in its traditional Conn. 
It would be unfonunate indeed if a coun operating under a wait and see 
regime were to refuse to adjudgc the validity of an inlCrest which was valid 
under the traditional possibilities tcst on the fallacious ground that the new 
law requires that we wait to sec what actually happens. RaiSing the spectre of 
such a misdirected result. or indeed the danger of misconceived judgments 
even if the operation of wait and see is restricted to its proper sphere, might be 
dismissed as far-fetched were it not for the fact that thc Pearson decision 
shows that the danger is rca!. I" 
Professor Waggoner also points to anolherdecision which raised "suspi

cions about courts' ability 10 administer wait and see." IS7 Notwithstanding 
his misgivings, Professor Waggoner would depend on courts 10 identify 
"the various chains of events that will render the interest valid andlor 
conversely the various chains of events that will render it invalid. "158 

The latest available complete version of the USRAP is a remarkably 
complex document. 1S9 It contains over 80 single-spaced pages. There are 
25 complex examples under just one of the sectionsl""-a number which 
exceeds the actual invalidating cases during Ihe 8-year period, 1978-1985, 
by over 300 percent. 

The reader might bear in mind the plight of the legislator who will be 
expected to consider the merits of the USRAP. A Kentucky legislator's 
response to wait-and-see is instructive: "(Tlhis is the most complex subject 

IS6. L. WAGCiC»IEII:. NVTSHF.u.. svpra nme 6. at 310-11 (emphasis inOliSiul). 
I S1. Wallonu. hrpnlljr.v Rr,/onII, JlfPnz IWIe 21. all776 •. IS} (cilinl Phelps 11. Shrv9Shi~. 254 

Min. 777. 183 So. 2d t:5' (1966), whcreift the coonconfused.1hc wai!·and·seedoclrine wilhthecommon 
law 5e\'t:rabilily dottrifte). 

158. l. WAIGOOHER. NUTSH£U.. SIIprQ note6.11 J2O. He ICIdsthe foUowinl clIo'eat: "In orderforthis 
approach 10 workpropody, """"'r, lhe ","lIm ... be IbielohandlcitcompelCmly. "ld.1! 321. A """y 
method does nol obviate die need to idealify chains of nan~ W:Slin. or tenninalion will still depend on 
the individUlI family silUaCion. 

"9. DltAFrUSRAP($prinll916) .• .,..._1. 
160. 'TheexlmpJe set 0111 supra in ROle 139 illustrates the type of ClLamp~ under the USRA.P. 
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ever brought up in the legislature, and I'm not going to vote tor something I 
don't understand. "161 

Assumption #4: The wait-anti·see approach to the common law Rule 
Against Perpetuities will not unreasonably extend dead hand control be
cause it merely adds a standard saving clause to an instrument. 

Wait-and-see advocates claim that their system merely introduces a well
conceived saving clause into an instrument. 161 Consider Professor Casner's 
description of wait-and-see: "All this really does is to give a person who has 
not had the good fortune of putting himself in skilled hands the opportunity 
to have the same benelit."16J 

Although this argument has egalitarian appeal in the guise of consumer
protection, it fails to take inlo account the differences between standard 
saving clauses and the saving clause injected into instruments under wait
and·see. The standard saving clause ensures compliance with the Rule bUI 
usually terminates a trust well before the ma~imum allowable period. In 
contrast, the injected saving clause, especially one based on a 9O-year 
period as sanctioned by the USRAP, encourages dead hand control and 
fosters litigation. 

Professor Waggoner u.~es the sav i ng clause feature to justify a wait ing 
period of 80 to 100 years. 1M He illustrates how a disposition otherwise 
violative of the Rule-a disposition conditioned on unborn grandchildren 
attaining an age in excess of 21--can be saved. 16! All the drafter need do is 
insert a saving clause which will require trust termination 21 years after the 
death of the last survivor of a designated group. To assure that young 
children will be included, Professor Waggoner suggests a group comprised 
of the surviving descendants of the testator's parents or grandparents. 1M 
Since such a group will likely contain a young child, adding 21 years to the 
child's actuarial life expectancy produces a period-in-gross of 80 to 100 
years. 107 

Professor Waggoner rejects wait-and-see methods which employ actual 
measuring lives because of the arbitrariness involved. 1M Instead he urges 
adoption of a USRAP based on a proxy method. l69 Under the US RAP, 
courts would also utilize the standardized 9O-year time period to reform 

161 Sf' Oukeminier. K~nll".'t.,· PtqHluifirs Wtl' R.fSkUN tWi RtfiNmtd. 49 K v. L.J. J. ~7 (1960). 
162. S~" Dukemlnicr, TIw MHSWilt~ LilY', $Mp~ OOle9,"1 16Sfi &I: n.2S. 
163. 1979AU Pmcndilf~s. s"fN'I note 4 • .aM 4S6 (~marks of ProfeuorCasner). 
164. Waggoner. P"sprrt;\"ts. 1U{J«1 ROle 9. at 1718-19. 
165. Id ... 1118. 
166. Id." 17180.16. 
167. Id.o.1719. 
168. /rl. at In~28. 
169. Waa;goner. PrQ.~Tt u R'POTt. n'pra nole I. III; 700. 
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instruments which prescribe excessive waiting periods; for example, 100 or 
125 years. 170 

The dead hand control sanctioned by a 90· to IOO·year waiting period 
would not be objectionable to Professor Waggoner. "Since lawyers operat· 
ing within the Common·law Rule can and do provide such an 'over· 
insured' period of time for their clients' dispositions to work themselves 
out. it is hardly unprincipled for the law to grant a sirnilarperiod of time to 
clients who unbeknownst to them and their families did not have expert 
counsel. "171 

It is appropriate to consider how a competent attorney would actually 
approach a perpetuities problem. Assume aelient wishes to leave property 
in trust with income to her child for life. remainder to unborn grandchildren 
provided they reach age 25. The attorney would probably advise against the 
disposition; instead. the attorney would suggest that the child be given a 
'pecial testamentary power to appoint arno!'!g her issue, urging that the 
child seek counsel when exercising the power. Assuming the client per
'isted. the lawyer would not knowingly violate the Rule. Rather, he or she 
would accomplish the result within the perpetuities period by trying to 
convince the client to reduce the age to 21. Alternately. the grandchildren's 
interests could be made to vest in interest at 21 with delayed possession 
until age 25. m In any event. the lawyer would use a saving clause to be 
absolutely certain of no violation. i1J 

A survey of various saving e1ause forms reveals two major types. iIlus· 
trated by the forms of wait·and·see advocates: 

ProfcsJor Dukeminitr's ./l1Tm: 

Notwithstanding any other pnwisions in this instrument. this trust 'hall 

17n. T1tc IOO·~at penod·ln-glU'!is ycrsiun pnwides Inc f4.'l11ow1n, CJiamplc: 
!::\umplrt S }--Cus~o! A" ,,,,,"5', As tI{lu Cr('ur;(Ht. BrUT,1f ''''{H,uihl, r{i V,..fP Wjrhj"l~ l'triIlJlI/ 

plu' Slutrllllr.," Rill". T devi!iCd pr~:lPCny in truSl. din:clin, the1ruslee 10 di"idc Ihc= income. per ~Iirpes. 
aml1nl:! T· ... descendants from lime In liftlit' livin~. for 12~ ye .. ~. Allhe end of lhe t2.!'-ycar period 
flllllrwml! T'" deatn .Ihe lruslee is lodistrihul<: IheL'nfpu~ lind aecumulaloo incOme 10 T's 1ben·living 
dcSl;cndanls. pcr Mirpc"; if nunc. b.llne XYZ Charit~. 

The nnnvcsle'd prtlpcr1y inlercsl in fayor ufG's Isic I dt'5cendllnls who In: I i"ing 12~ yc:aMi .lfterT·s 
ilkalhean YeSI. bul nm within Iht: .. lIowal'I5c IOO·)'e.llrperiod ofttk: Sialutory Rule. The inieresl would 
yjolilllC tne Comnk,n·law Rule because therc is no cummun·law .... Iidalin' life. In these circum· 
slllKCS, a court is aUlhorilcd by subiolXtioo ~ 31 uf Ihi~ !iCL.1Kln. (Sit' .""flnl note 1,11 Iltl n:furm T'lO 
di!ipt~ilion wilhin the Iimil5 of the Sliliutory Rule. An apprupriate resull would he (or lhe CUUr1 h' 
IO\NCr lhe period fullowinJ Ts dt:lllih from III Ill·year period IU • 1000ycarp..'fic.ld. 

[)RAFTUSRAP(hllt9lS). "'1'''' .... ~7 ... 44. Cf. D,,,nUsRAPISprillJl9861. ,.,.,.no« 1. .. 61>-67 
[example of reduclion from 100 lu 90 years). 

111. DIR""" USRAP (Winler 19861. sr,pro nole 22 • .1120. 
In. Cf I" r, Eslale uf Darling. 219 Ncb. 70S, .'6:5 N.W.2d 821 (l4:'8Sl ~vcSlinl at birth, with 

pO'SoScssion postponed unlil ale 25 •. 
17). 1be c~lmpc:tenl auorncy undcfflt.nds Ihat lhe Rule is cumpleJl; he or she hu heeded Prufc!OSOl' 

C .. sner'., $implc sulutiun tn iMlid a viui.aliun. Sf' .flqmI te:r.llI«Ompanyin, nutc:!7. 
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lerminale. if il has nOI previously lemninaled. 21 years afler Ihe dealh or Ihe 
survivor of lhe beneficiaries of lhe Irust living al lhe dale Ihis inslrumenl 
becomes effeclive. 114 

Prof •. <sor Ca.,ntr·s form: 

If Ih is Iro sl has not lemninaled wi Ih in 21 years aflerlhe dealh of Ihe surv ivor of 
my issue living on my dealh. such trusl shalllemlinale allhe end of such 21· 
year period.. '" 

As suggested by these saving clauses. people tailor dispositions based on 
actual family developments rather than on some abstract notion of equal 
waiting lime. "6 

Significantly. saving clauses in practice do not purport 10 extend dead 
hand control for a prolonged period. 111 Instead. they are designed to ensure 
compliance with the Rule; they provide for both trust termination and 
outright delivery of the property to prescribed persons. 17K Wait-and-see 
provides no gift over after the waiting periodY" Instead. a court must 
determine what the transferor (dead for aimosl 100 years) would have 
intended. Further. the property may continue in Irusl. provided vesting in 
interest occurs within the prescribed period. 

174. J. DuKtMtNllR &. S, Jon",,,,soN. Wll.1.S. TRU:r;TS. ANO eST.4T1:-; INI f.l!.l II.-d. I~S4t. 
17S. J /1,., C"S~FJt. F.!li.T"rE PLANNIN(i 100 (1980). 
176. Con)ider Prur.cssor Sime!li' view: HWhal period willlillk~ can:: \1' lhe fklrmal iJc::sirc) Ilf the 

le'!otal,~ Yobu mak.4..-!li.a family S(ulcmenl b)' way ofIClJ,Uimr:nlW')' IfUSES-.'Thc .itnswcr is clear enough. II is 

li\'Cs in hcint;andt'lolo\!nty·one~liI'S. '"I •. SIMf':.IIi.PuSI.lC POI.lC"r" •. fr."rant."C: 1.\.<1168-69. S~('. t.il., Read v 
Lc~I:!. ""'J A.:!d 1013 {D.C. App. 198!'Htnnil. dral"lc:dby upc::n using. siIVin~clau~. will terminate ilft.:t 
flO ),(,arsl; Dtnni!Jo v. Rhode Island H05p. Trusl Nal" Bilnk. 571 F. Surr. 62.' (ll. R.1. IQ8Jl. aIFt! (I.\" 
m.(JJ~fiM. 744 F.2d 89.1' lSI Cir. 1984) ~ll'1lSt tr:rmimlliun. bl'M.-d.on SoIvint;. dau~ • .at"I-=r 71 years I. 

117. In iidditionto Profnsnrs Oukeminter·sanUC.asner's funn~ .. ffl! iltfru I~~I itf,:ot:umpllft),ing. nutes 
17.1. 174, ('tlnsider lhe pe:rpetuittelri savinI cluscs recummcndOO by Proh:!'MJrs Freeland .. nd Madickl. 
Set' ;IIJro n~e 178; .fU al.,o the savinlls.vinpl clauses recommendt=d In the Mh""in~ (urm bt"K~S; J. 
MURf'I!'r". MUlPliY' SWILL CLAL!SES. furm 1:25 ( 1985 I; R. PAAF.I.I.A &. J. MU.LlM. MUUt:RN Tftl1STroll~s&. 

C!U;(."K·LlsT5 § 1 .• 1, form 1 .• 1,()j (lSi Supp. 19861: 4 1. RABKIN &: M. JOHNS()l'II. CllRRf-;NT 1.1:.('.0lil. FORMS. 

futn19.22( t9841: R. WrI.Kll'IIS. DumNC'. Wn.l.S ANn TRtl1T AQUF.Mt'Nl'-A S'H"M~ ..\PI'l(lM·I!. fiJrm.~ 

1~.20W.l~.:!IWlrev.~.I~KS), 

17M. Cllnsiuer the runn recommended by prorcsS0f5 Freeland and M:u.ticld: 
M"XIMUM I)URATION OF TRUST 
jAvutdinlt Rule Against Perpctllilicsl 

Nut \Ii ith~illli1inl- anytaiRJ Remn to lhe conlrllT),. the U'\I~IS ct'l:akd hereunlkr shan tcnnin:.ak: Ill" 
later (hln 1wcmy·tlnc yean a(,crtbe deartu.the list kH.tieof1hu5e beneficiaries whu wcre liwm, un 
the d ... tc of my dCillh. AI the end of !iUch periudall:wch trusts shallierminale and my Trus'ee !>hall 
di'mihulc Ihe undistributed intomc..cl principal (I( SUChlruiUtolhe curreN ineo~ bencficiartcs in 
Ihe proponions as the')' ft me. reccivinllhe income 'he~from and ir the proportions are nol 
spC'cified. In equal ~harcllu SIKh. beneficiaries. absolute and ffee of 'ru.sl. 

J. Fill F.F.I.Al'IID. G. MAXF1El.O" C. EARLY. FLORI"-' W1LL AND TI:UST MANUAL C-97 (2d cd. 19841: J"ott'at.m 
forms cited J"ul'f"O nute 117. 

179. Profc~sor Dukeminicr I'CClJlnizesthis shortoomift;J.. DukeminH:r. n.,M,u!Sllri"'IlLiI"ts, Ju"ru 

Rt"'C: 9. :.allM6 n 2~. 

51 

159 



Washington Law Review Vol. 62:23 1987 

If states adopt the USRAP, a 9O-year period will likely become the 
standard in practice. 180 The English experience bears noting. There, law
yers commonly used a royal lives saving clause to prolong the waiting 
period to the maximum extent possible. III A Law Refonn Committee 
recommended adoption of a fixed period of 80 years to aUract drafters away 
from the royal lives approach, but rejected an automatic SO-year period 
under its wait-and-see system: "[VIet we do not think that such a period 
should automatically apply to all limitations, for if it did the period during 
which it would he necessary to 'wait and see' whether a limitation is valid 
might in many cases be undesirably extended."112 The English cases since 
1964 ~uggest that practitioners are using the 8O-year option. ISl 

The extension of dead hand control is objectionable. Consider Professor 
Powell's concerns: 

Personally. I believe such. tengthening of the term substantially emasculMes 
the whole salutary purpose of the Rule. namely to restrictlhe power of the 
dead hand. . . . To the e"ent that the wait-and-see rule. in fact. emascu
lates the rule. I believe it to be to that e"ent socially bad.'" 
Professor Fetters voiced his concerns: "To select the outer limits ... as 

the standard mea~ure makes about as much sense as fixing automobile 
speed limits at just one mile per hour under that speed which statistically is 
determined to be involved in the greatest percentage of fatal automobile 
accidents. ","S As a wait-and-see advocate. Professor Dukeminier's views 
are significant: 

But in reforming the Rule. reformers should keep clearly in view the primary 
purpose "r the Rule: curtailing the dead hand. The measuring lives for wlit
and-see should be carefully limited lest the reform yield tOCl much ground to 
dead hand control. The wait-and-see saving clause should be no broader than 
necessary or appropriate in the specific case. II. 

The USRAP's deferred cy pres component will also extend dead hand 
control. This will likely happen by default. 187 Unless there is a sufficient 

180. St,. .fupra nute 71 I seniti, forth StlduEory Rule ApilllSi P!rpeluiEies under Ifte USRAP), 
181. EN<:iU511 RF.PORT. supra note: 13. at 6. l...eedale v. Lewis. 1980 S.T.C . .,'9(Ch.), proYides an 

c~ .. mpleof ill royal Ii Ye~ datlH: The Pefpe:n.lil), Day' means the day on which expires the period ohwemy
one years calculated from and after the dealh of Ihe iaslwnoivor of lhe de5Ccndaals of His tile MajeslY 
Kin,: OiNfiC: the Fifth livinll11M dale of this Settlement, 

1 n. EPfGLISIl REPl>«r. 1upt'Q ftOIe 13 ... ,. 
Ill. S ... '.R .. WaI$Ofl v. Holianol.1191'1 t All E.R. 291I!Ch.I984I: ... o/,.ReClore 1198511 

W.l.R. 1290 feh.1 (Yellinadale was me e.iicr 01 SO )afSot 2O)ears after survivor ofroyillAreII. 
t8~. _II Memorandum. ' ............ 10.11116. 
IllS. Fellen.. Th~ W4i,·aM-If,. Disas,n, stqml Rute 8. al404. 
186. Oukc:minier. TIlt MH5V~j", Li~.,s. SIIpnI note 9. II 1110. 
187. Professor Waauner S""ClU, t1leftsion by dri'auh under the causal-lives method.. W •• soner. 

p,.QR,rU R~porr. slIIpra noIe I.' 703.3. 
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amount of property involved, lawyers are not going to involve themselves 
in the process. Assuming the reformat ion process is worth while for law
yers, the litigation process may last for several years, further extending 
dead hand control. I II 

In the final analysis, Americans have not deemed it appropriate to take 
.. full advantage ofthe rule against perpetuities. "189This reasonable restraint 
is why there is presently little concern in this country over dead hand control. 

Assumption *5: The wait·and·see approach 10 lhe common law Rule 
Against Pe'7Hluilies is consurmr.proteclion legislation for lhe average 
consumer of legal services. 

Wait·and·see advocates portray their system as being designed for the 
smaller estates. Professor Leach explained: 

The technicalities of the Rule against Perpetuities are well known to the estate 
specialists who are found in the large law firms which more often serveclielllS 
with large estates; these specialists have less difficulty in avoiding the tech· 
nicalities and carrying out their clients' wishes. However, it is more difficult 
for the general practitioner. who often serves the small property owner. to 
keep abreast of the intricacies of the Rule against PerpetUities while carrying 
on the many other types of law practice in which he engages. This ... [wait· 
and·set doctrine) tends to put the nonspecialist on a par with the specialist 
and thereby to protect the small·to-moderate property owner who consults the 
general practitioner.''''' 

Professor Leach's subsequent views provide an interesting contrast: 

I daresay that the stratospheric level of the Massachusetts Bar is as 
sophisticated in perpetuities matters as one is likely to find, but the record is 
replete with instances in which its members have fallen flat on their distin· 
guished faces with regard to trusts involving huge fortunes of our most 
prominent citizens. 191 

188. Cf M.p. Hun'. 4(M So. 2d t371 (Miss. 198 I H.iIM )'I! ... of liti,I'io'l. 
189. 1979ItU PNKudi"~J. JII/MI note .... at 456 (remarks of Professor Casner). or course:, an 

oceuional transferor utilizes die fuji rneI' ..... ofdle period. Su. ~_, .. K1uah v. United SlallCs. SIIS F. 2d4.5 
(4ch Cir. 1978)(1881 will. fi.al di.pos~iao i. 1988): esw.of T .... '. 3231'1. Super. 2J5.470"'.2d 561 
(1983). 'itT·d. 5061'1. 642.417"'. 2d 820(1984)( 1889 .. ill. finlldi'posi'i •• "", likely before ' ..... y·first 
cemury). 

190. W. lEAl ... " O. Tu..,., THE RULE AGAINST "' ... TUlnES 228 (1958). Prof ... ", Dukemiaier ....... : 
My cKperience in readiftl hundreds afperpetuilies cues Ieftds 10 confirm Professor Luch's view.' 
hM not )'II Jound II Iru5l11J1' win of I font or Rockefeller or Mellon thll l'iolaCed the Rule .Itiftst 
Perpel1liria: .iolal_ u ..... l, occur in i.""' ................ by ..... ,..,. 01 ordinary "'ill~ Since 
Ihe R ... is seldom • ..-by _ialisu hIndIi., h ... '" ... of -'Ih. ,lie wai'·...s· ... doclri .. 
W&l1hMl'llinimalimpadonilltfaSiDltheamoumofpropenysubjec1lolilepowet'ofthedearShand, 

Dukemi.ier.CI ..... ri."IodlGblmtf".,..,.,y:A R;~'FOIUIIIA't..sr. 65lowAL. REV. 151. 162 ( 1979). 
191. LeocII, I'vpmd'irs: W1IaI LIt_s, C""'" aod Pnocfiri .... " C .. DoAba., 'M Foil;" of 

'/or Rut •• 13 U. K, •. L. Ray. 351. 356 •. 16 (1965) l_i.aIIe, Lach. u"sl.,.",sl· 
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Recent cases also suggest that perpetuities issues may arise in substantial 
estates, I9l 

Rather than benefiting the average consumer. wait-and-see legislation 
will likely benefit the wealthy consumer oflega! services, Indeed. if the 90-
year period-in-gross version of the USRAP is widely adopted. the estate 
planning bar will likely encourage their wealthy clients to prolong the 
duration of trusts to obtain tax benefits,19) Nor will the deferred cy pres 
component of wait-and-see benefit the 8VCl1\!C consumer of legal services. 
Unless there is a sufficient amount involved. it is unlikely that some unborn 
lawyer will undertake to immerse him or herself in the arcane world of 
perpetuities. 

Finally. a system which shields lawyers for less than competent practices 
is hardly consumer-protection legislation. Assuming. arguendo. that most 
interests will vest or terminate within the waiting period. the lawyer who 
drafted the instrument will escape any consequences for violating the 
common law Rule. I" Incompetent lawyers should not be shielded. 

Although attorneys may nO! be expected to master the Rule. l9S it is a 

192. s.t~ Winlv. Wachovia Blnk&. TtustCo .. 35 N.C. App.146. 241 S.E.2dJ97.UrI, d~,,;td. 29:5 
N C. 95. 244 S. E.2d 263 (19n) (in~vinllWCf60named panics teprcsc:nted by sil.llw 6nTl5': snaJsn 
May .... HunIA04So. 2d 1J73.I.l81~Mi5s.I981HSU".J..diS$Cnling); Fu'stAla. Bank v, Adams, J82So. 
2d 1104 (All. 19S01(subslanlial amountuf property). 

1'9). F&'o'Orable u:t lrellmen! may be secured while property is in !rUSt. See Bloom. TIwC;t"~ral;on· 
Sh"l'ilfK LtKiphc,Jt: Narrow~d, Bur NOI Clostd, by Ih~ T.cu R4"",. ,h1 0/1976, 53 WASH. L. REV. 3 I 
I 1971, (liSCU511iinl prior law'. 1\10 under prior law. 8eneralion·skippinllr~5fer In can be postponed by 
prolonging !rUSIS. LR.C. n 2.601·2663. IS cnacled by IheTp Reform AI,."hn 19116. 99 Pub. L. No. 314. 
§ 14J 1 100 Sill. __ ( 191161. PmfeunrCl5nerclplit.incdwhy lhe Rule Again.'\I Perpetuilics appelln alii 

the tiNt topit" in the Restatemenl (Sewnd) ur Propcny: 
Ilhink it i~ importanl to nuIe lhat the sub';"'1 or donalive trlftSlCrs in property n:ally is the foundation 
uf the: wbjeci ur clilale "'anrun .. whidl is a ICrm IhM isqui* pupullr lliese dl)'1i. aAd the ... an: alrell 
rmny people concerned abo&d: I proaram of lpprOpfiate hiatt: pllMinl- You really cannot work 
cffccli\'C"ly in die Reid uf eslate ,"anmn, wilhout nodnl ~ li.mtaUons lhal you are upemina: under 
from lhe standpoinl ofpmpeny law. whtch is lhebuisofllwentircsubject. Thercfo ... as wedevclop 
Ihis topic. we- will from timeto lime eAlmiae il in me liJhtof CSlaIe plannin8 problems. which inject 
intu the pic1ure .a considerable amounl of IUllioa. incolfte. sift. and csul(: lUes. 

J978 AU PT(J(',ftI;If,', fupt'Q ",*4, IU 222-23 (remnsofProfessor C.sner).In dfect. CS(.illc planners 
eonccrnc:d with l!Iinimizin, Illes for theirdients-mose wilh sianificaftl weatlh-musl understand the 
inlerplay of lhe Rulc Aiainst Perpetuilies. Sn ~MrtJ""J Bl«tm. TraltJfor Tax A~'Oid'GIt,·~: "'~ Imparl oj 
,,"~luili'$ RrSlrl<"liuiU a,/ort and Af'~' G~IfMlf;OII-SIipp.Ur1 Ta.mtion, 43 Au. L" REV. 261 ( 1981 •. 

194. I'resumilbly it would ROC be malpraake 10 viol .. die common law Ruie under I wail-and-see 
systcm. 

I 'IS . In the famous cue: of Luras \'. HGmIfI, IheCltiromiiSupreme Coun held il WI~ not malpractice 
toviolatelheRule, 56C.l.ldll3.l64P,ldllU.llCoi. R .... 811 .... " um<d. 361U.S, 987 ( 1961),8., 
'" Sm;th v. Le .. ;,. 13 Cal. 3d 349.l30 P,ld 'l9.lIICII ....... 621 (19"" WriJht v, Willi.ms. 47 Cal, 
App. 3d 1IOl. 121 Cal. Rpc,. 194 097') (str ............ ........,. .... perpetuitia draftinJVioiation I, 
Even ir .. ..,;olation by a clraflin,auorney WCM&k:ICOUCitulctnJIprIttice. in 1I\easl.OIIt Slate In ICtion may 
001 be maint'; ned by disappointed bcRefieiaires uldera will.SH .JohnMon.A~'Oid;", MalprtKliC"~Cldiwu 
Th~' A,jl' Gill ofCOIrImDII EskM I'(QNf;II, S"""'ioIu. 6) TAXES 780, 783-85 1198S) (di$C\issin8 privilY 
barricr in Ncbraska and possibly New York,. On the 0Iber hud. Iowa c:ouns apparenlly fCCOInize a 
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simple matter to avoid a violation by using a saving clause. Society should 
not protect the lawyer who does not know enough to use a saving c1ausc. I '16 

If such a lawyer can fail in this area, it is likely his or her services generally 
may not be of much value to the average consumer of legal services. 

Assumption #6: There is a correct l'ersion of the wait·and·see approach 
to the common law Rule Against Perpetuities. 

Sever.1I versions of wait-and-see have been advanced in recent years. In 
1983, Professor Waggoner urged the adoption of the wait-and-see version 

malpractice action. but. incredibly. require discovery of the error by 1.11.)1 pmtlft5 within lhe appliablc 
limit.ions period. MiIIWTi,ht v. Romer. 322 N. W. 2d 30 (Iowa 1982). ROMIIriscrilicized in Kun:z.lfI{InI 
nule 48. 1111 7.54 n.149. Professor Dukeminicr sU:lU~csts Inc- ROrlW'T deC'i~i,", rno!:iVllied Iowa 10 M!')pI in 
wait·and-tec system. S" Dukeminicr. TIt~ M,QluriltR Lj~'ts. supro nule 9. 111656 n.23. 

196. Consider the won:ls of Professor ClSner: "Nubody who drafI~ a trust today. famitiar "'dh 1he 
rule IIlinsl perp:tuilic~ woukllhink of p'rllin. in a trust thl. did nUl hIM ... an overaillcrmination 
pro-t'i!iiuns 15kl in il." 1978 AU Pmnaj"~I, lupra nule 4, 11240. If. lfU!rall me IlientionFnerated. 
Ilwy.ef!i Ind IMw 51udcnu. donot know liMn sa",inl clauICS. addiltunlllNblil;ily~"W1d broonsidered. Bar 
assoc;:illiuns cmdd diSlribulC' publicily In lheir members. LAw prufessurs ~hU\lld ensure dial their sltulenU 
know lhallhe Rule need never be violaled. 

SQIM commentaton ha'te IU'sued (hilihe usc of s.wvina: dlUscs is inappropriuc. St't. ~.K., Becket. 
Umltr."art4illll 'lit Rult IilfUinSI Ptrp"lIili~s in &Iu,;o" '0 'M l....G"·.'.,r· sRo/r-To C on5/rUt arConslnK'/. 
20 S""" DIEOO L. RI::\'. 7lJ. 7S9 n.SI (19331. Prufcs$Ot Becker was concerned abo.lul possible .... iant 
distribution of principili. fUf eumph:. dislrlbution of principal which elctudn gr;£nW:hildra. This 
problem. based on lhe mdiscriminate use of ~aYing clauscs. un be ,a\-otdcd. by a ..... ,dl-corKei\'Cd "Iifl 
Lwcr." Consider Prufc55af Halbach'5 cumment in iI widely·dissemirwed form book 

The plll'pl.ls.e of Ihis I..:ift C,lVCrl rmvision of Ihe saYinl clause is to pl'tWidc for an allernative 
dislribution if the cut..-,(f pro",jsion lerminates the IMISI before Ihe main provisiun for diSlribuliun 
bec~ openllive. It i~ II diflicLiit provision lu drilfl because it mU~'1 be adapted to the:: displ.1silive 
scl\elDe ur C',u(h troSI ~ approximalC' theorilinalas closely In pc»5ibk. 

HalblKh. Ru/~ IiR.cl.,.S' Pt-rl',.,.,iti~s. in CALlfOl.Hl" WU1. I)RAFTINc:i Pl.u."TlC'f. § 12.S2 . .II!in (19M2). 
In shurt. tnere shuul!! he.no "deviant diSlfibution ofprinc:ipill" ifthe Iransfen'f desit,!nOlIC.'i tne bcneiici 4 

!lrie~ uf the "gifl O'¥&:r." The <:hoices m numerous. S,t ,trtrraJly McGt.l'Iiern, Ptrt"/J4ili,.f Pilfulls G.ul 
Hl1",8~s' ,oA.\'tJidTh~m. 6 RE:.AL PRo •.• P'Itoa. ill TR. J. 1:55. I7:S-77t 1911):; Moure. Nf'III: HIKi:ottsin ,h~ 
Grrml and ":.'f~r(,llt ofOjlC"'it.'marri'owrl, 1.5INST. ON EST. ?loAN. 11 600 (19811. 

Prnfessor Becker 1:11150 ellpressed cuncern ~wer pmnalure IruSlterminlitioo; speci t;c.lly, IcrmnUition 
while nonbtnclkillry children were stillillive. A,lIin, the prohlem cln be avoided by discrimInate use of 
s ..... in¥ (''-lei. Con~ider Profc=:.sur Halbach's form and cumment Ihcn::kJ: 

CUkd( pruvi~un 

Any trvlt created by this Will, ur by the e:llerci!llC' ut' IIny powc:r of IPpolOtmcnl coo(cm:d by thi~ 
will. IhM has nollerminated sooner shalll(:rminatc l'WC'nly..une t 21) years aflel' lhe dealh u( lhe last 
surviYOl'of--lname urrJescribe cla~ uftbusc besl sui led 10 be mcuurinlliycsj--livin. al 
my dellh. 

11M: will drarlel' should chouse lhe IfOUP of meliurlnllives Ihit bclof. :suililhe particular situiltion. 
Halbach. Rlllt AROillsl Ptrptruilitl. in C"L.IFOItNIA WII.t Ot.AF'nNC PR.tCfIC'E.I 11.:52, al S7S-76( 19821. 

Profe55or Simes argued IlpinSl slYinJ clauses. recommendi., in5lead 1!urI an allorney be sure lhere 
wuno'Viol.ion. L. SIMf.5 It A. SMI'TH. SIlPNI note I'. t 129.5. Howewrlaudable Ihn. ideal, pnc:lilKmeB 
will use s .... in. cl'lIle5. 1be ilUorney'S obIilatton is to dniln a we1t~"Ci¥edclaLise 'pJII'Q9I'iale lonhe' 
particular Siluillion. 
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of the Restatement (Second) of Property: .. [Ljegislatures contemplating 
perpetuity reform should ... enact wait-and-see statutes modeled on the 
Restatement (Second)."197 During the years 1985 and 1986, Professor 
Waggoner authored at least four USRAP drafts. including a Restatement 
(Second) version and three different proKy versions. l• 

In January. 1986. the debate between Professors Dukeminier and Wag
goner was published. '99 Although Professor Waggoner raised the proKy 
method therein, Professor Dukeminier did not respond to it. After 100 
pages of debate. Professor Dukeminier. who advocates a causal-lives 
method. concluded: "I am more convinced than ever that my proposed 
perpetuities reform statute is the simplest. most understandable. and most 
easily workable statute yet suggested. "200 

Assumption #7: There is a need for a uniform statutory Rule Against 
Perpetuities. 

A clear diversity among the states regarding their approach to dead hand 
control is evident. 201 At one extreme is Louisiana which generally requires 
beneficiaries to be in existence at the time oftransfer. '02llle other extreme 
is represented by the states of Idaho. South Dakota. and Wisconsin which 

197. Wag,oner. Pt'1"'UI(V Rtform. J'IIPP'P note 21. at 17&S. 
198. DIt"~T USRAP(Summer 198.h S"P~ IWte 43 (ReslaIcment (Second) 'YCfSion); DltAfT USRAP 

(fall 19.8:5 ), slipm note '7: DRAFT' USRAP (Winter 1986) •. fupra noce 22; DRAFT USRAP (SpnnI19861. 
1Upro lIQ(e ,. In addidon. Profeuor Wll8urter dc:\'eloped further varialions on the proll)' methtxl. Su 
.fflpra notes 62. 63. 

199. Su supra note 9. 
200. Dukcmillier. Fi"dl CO"',",II', supra ROle 9, II 1746. 
2Q I. In iddilion to some Nleaa.inll perpeluities lolimil remote vesting, stalCl may bave reilled (but 

varyinSI rules limitial dud band conll'Ol. Stt, ~.R., N. Y. EsT. PoweRS It Tt.USTS LAW * 9·1.1(1) 
(McKinney 1967 .... 1986 Supp. ) (rule IlliftS( unduly SU$peridinllhe power of alienalion): MI,..,.". STAT. 
ANN. f 501.11(6) (Wf:M 19471 (lnlSI ciurltion nlle)~ ALA. CODE t lS-4·Z5Z (1977) {very rcsuictive 
ac:cumulalion rule). Su K~lItral1.v L. 51Mf.s de. A. SMlTIi. jupro note 17. If \461-1491. 

202. Louisi .... operates under a prohibited SWbslilUlion rule. LA. CJV. CoDe ANN. § 1520 (Wes[ 
Supp, 1986). As lhe Supreme Court of Louisilnl recenlly noted: "The purpose of the prohibition is [0 

preYenl attempts 10 lie up property in perptluit)'.'" Succession of Goode, 42:5 So. 2d. 613, 677 n.~ (La. 
1982). The principal nOIHruIC exception to lhe prohibiled subslitulion rWc 5anClions it usurruct·naked 
ownenhipdisposition.LA. CIV. COOEAHN, t IS22(WeM 196').1hillmnaemcnl is roulbtyequivalenl 
10 & lifeeswe·remainderamnaemenc. Stt 5;\ R. Powa.t.,jiqmlnote 10. , 817. Indeed. the fLilkedowner 
musE be alive on lhe date of disposition. LA. CIV. CODE. MH. I 1482 {West 196~I. 

Trust beneficiaries must usually be .Iion: when a masc iscre.uecl. LA. REv. STAT. ANN. § 9: 1803 (West 

1965 de. Supp, 1986). In rare ,ases, OM or more of the settlor's descendants who are alive when the 
principii beneficiary dies may be substilutt: beneficiaries. LA. Re.v. ST"T. ANrt, It 9: 197'.9: 1978 (West 

Supp. 19861. Special rules ......... " ... " ..... "LA. REV. STAT. ANN. II 9:1891-9: 1906(Wesll!l6' '" 
Supp. 19861. Su g ••• ,.lIy Oppenheim. MI ... T"" Cod<jor L=isidNz-Act JJ8 <if 19IW. 39 TIJt. L. 
REV. 111. 208-16 (l96.!I. 
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effectively do not restrain dead hand comroL 2ll1 ln between are a majority 
of states which rely on the common law Rule exclusively; that is. states 
which have not adopted some wait-and-see method.l04 Finally. there are 
wait-and-see jurisdictions: states which have adopted limited wait-and
see;20S and states which have adopted full wait -and-see. 206 inc I uding Iowa. 
which effectively adopted the Restatement (Second) position.207 

203. 1tM.IIOC()oo § :5~·111.1979); S. O. CODlFlEULAVw'S ANN. § 43-5·6 (rey, cd. 198)); WIS. STAT. 
A,..N. § 700. 16(5)(West 19!1l.ltistrutthatSoulh Dakalaand Wi~5inreslricllheund\lesuspensionof 
lhepowerofalienation. WIS. STAT. ANM. § 700.I6(IWaH'We1i11981 &'Supp. 198~)~S.D_COOlI'1ED1.AwS 
ANN. f 4)·5-1 (1983). For dispositions in trust, howcver, there: will be no su~pcMion problem if the 
trusteeha51hepowerlosell the UU$1 properly. WIS. SrAT. ANN. § 700. I6(J) (\\at 19811: S.D. COOU,ED 
LAWS ANN. § 43-5·4 (19SJ). Idaho hi" lIO'Suspcnsion ruk: for penon",)!. tMHOCODE I SS-II\(1979)' 

204. Alabama (,I\I.A. COOE § J~-4-4 fl917)); Arizona (ARll. REV:, STAT. ANN. § 33-16111914)); 
Ar1c:anslS (Au. C{)!'IIST. ut. 2. § 191; California (CAl.. avo COt.M:." 71S.S-1tS.l (DeerinI197U); 
Distric\ ofColumbi. (D.C. Coo< " .... i <5-302(191111, (",<0,,;110 •. CODE " .... t 44-6-111912)1, 
Indiana {IND. COllE ANN. § 32·1-4·1 (Burns Supp. 19t1Sl); Mid1ipn (MICH. eOMI'. lAWS A", .... 
t 26.49(1) (Callaghan feY. ed. 1'984»: Mi~!IoOtIri (Mo. Rf.V. StAT. § 442.:55:5 (19M Supp.H; Mvntafta 
IMoKr. Co,," """.170·1-4081198.!1), New York (N.Y. EPTLt 9·l.lIbKMcK;nnq 1967)1, Nonh 
Carolina (N.C. CONST. an. 1. § )41; North Daiula (N.D. CENT. CODl:!. * 47-02·27 (1911)tOk.lahoma 
(01(1.". ST .... r. ANN. tit. 60. t~ 7S. 76 (\Ve5t Supp. 1935}); T-e"nes~ (TF}IIN. ClUE ANN, § 24 .. S·112 
U980II: Tr;:us (TE.x. PRoP. COUf: ANN. § 5.04.1 (Vernon 198411: Wyuming fWm. ST"T. § l4-I-DS 
(n:publi~hed ed. 1'97'1). "The following statc'§ apply the cununonl.aw Rule in th..: absence of slatl1tur), 
pmvi."iiun'§: CuloraLio. Delaware. Hawaii. Kansas. Minnesota conly p:rsonahy) , Nebraska. New Jersey. 
Orc,on. Soulh Carolina. Ulah. and West Virginia. 

SeveralofltH:SC states h .... -ccOOiticd rcfincmentsofthe R.ule. Su. ~.Il .. infNJ note ;)92 (cyprcs ~latule$J. 
California has In altcrnal.e bO-ycat period, CAl .. 0 ..... CO«.'It: {i 71S.b (Decrin119711. Su ~tnrN/h' L. 
SIMI:.S &. A. 5"UTII, supro AOtc 17. U 1411-14.19. 

205 Cunnecl'l.:utiC(lNN. Of.N, STAT. ANi'll. * 4~·'9S (W':~11981)l: Mlinc(ME. REV. ST"r. ANM.til. 
.\.1. ~ 101 (19781): Maryland<Mu. esT. &. TlVST5 CU(lE ANN. ~ 11-10) {1974n: M"~Si.d,uselh (MA55. 

ANN. I."W!ii ch. lM-4A. * 1 (Law. Cu-op. 1971H. Aurida also appears in this category. FL."" STAT. ANN. 
§ 68'9.22 (We!lol Supp. 19S61. Su Puwcll. fhH'id,".t SUllUW,..\, Rul~ A,RGjm:, h'fk,"jjits. II FLA. ST. U. L. 
Rio:\,. 767. 810 n'9~). 

206. The tullowins Sl.ates clearly employ tM ",'.ausat·live~ 1'nC1had.: Ala~k~ (ALASKA STAT. 
§ .'-4.27 .010{ 19S5Il; KenluckylKv. REV. STAT. A"'N. § JKI.216<Michic/Hobbs-MeniU 1'9121); Nevada! 
NI!"'. fhv, Sr .... T. ~ 111.103 (I'9lisn: New Mexicu{N.M. STAT. ANN. '47·1-17.1 cSupp. I~~U: Rm. 
bl,nd I R.I. GU'. LAWS I )4.11.)81198<11. 

lbe wail·and·scc mcllk'ld ii unclear in the follOWing state5: MiHissippi ljudidal1y adopts ....... it·and
seel; New HlmpshireCjudkially adupI'§wait· ... nd·scel;Ohto(OtooREV. COOEANrt. § 21JI.08{ Baldwin 
Supp. 1984U: Vcnnonl{Vr. 5'''T. ANN. til. 271 ~Ol (I'nS)1; Virl]:inla(VA. CODE ANN. § ~S·1J.1 (Supp. 
I98Sn; Wai'ihin,-ton CWASH. RI:II. COOt ANN. t '1.98. tJO (Supp. 1986) (Irus's ool),ll. Stt Rtllrrull.'f 
DukcmtnK::r, TM M~IHU,.mt Lr,·~s. l~note 9, aa1MR-59 n,lO. UrK'crtaialY al~eJti~IS in Ptnn$yl
vania. Srt supru le:..1 OlIL'Contl*'),inl noIcS 114-27. Illinois h.s I uniqyCfystem applicable only fur trusts. 
ILL. ANI'i. ST",. ch . .'lO •• -: 1'91-196 (Smilh-Hurd Supp. 1915) SH Schuyler. ShlN4IJ 1M RIl/~ .4t,,;n$l 
Ptrp,fuirits Disca,d lu V~st. 56 MICH. L, RE\', 6SJ. 714-tS (19:58), 

Profe~~or Duteminier also di~ySSH wait·lnd·~ adoptions OUlside lhe Uailed St.ates.. OItkeminier. 
Th~ M"asllrirrtU,,,,,,. SIlI'r'Q nate9. aa165S. 16SIn. 29. S", ItnrraJl.,·L. StM£S' &. A. SMiTIl .. fJ4pl'tJ nole 11. 
§ 1411. En,larufs comple:r. wail-Ind·see S,,51cn1 1S cu~nsi'l'tl)' ttelllCO in Prnfebot Mlucbh."Y·' 
'Nun;. R. M...uOSLtv. THt MooElf' L"w. f"fH'O I'KJte 41. at 11()..1IiJ5. 

207. 10'"'' CO~ ANN. ~ S58.68 <Wc$1 Stipp. 198'. Idisclls.scd in Kurtz. s""I'rd note 48). 
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Wait-and-see advocates have called for a uniform statute for over 30 
years. lOS If one had been adopted in 1979. the much-maligned Restatement 
(Second) method would have been employed.2O'l Is there any reason to 
suspect that any state, let alone a significant nllmber of states. will adopt a 
USRAP based on a proxy approach? No. because dead hand rules, or the 
lack of them. are not creating any real problems in this country. 210 The cost 
of enactment is not worth the effort. II I 

Ultimately, a USRAP is unnecessary. Even if adopted, the USRAP 
would not apply to interests created before individual state enactment. 212 In 
light of the recent publicity generated by the USRAP, it is doubtful whether 
lawyers will draft new instrumenrs without inserting an appropriate saving 

·clause. lIl Adoption of this complex system to deal with the isolated 
violations by transferors not seeking counsel.114 and with counsel who 
persist in violating the Rule. cannot be justified. All violations can be 
handled under refinement techniques. lIl 

IV. REFINING THE COMMON LAW RULE AGAINST 
PERPETUITIES 

A . J USl iji(,<JIion 

The paucity of cases holding a nonvested interest void under the common 
law Rule demonstrates that the Rule is not producing harsh consequences. 
For this and the other reasons discussed in part Ill. a wait·aOO-see system 
cannot be justified. Nonetheless. the common Law rule can be refined. 

Areas which need refinement are suggested by recent cases in the 
perpetuities area. The few cases which correctly found a violation disclose 

.2rnI. Su Leach. Lt_jda'llns, S&lpnl note 191. at SU. 
209. To pul it mildl),. Profes.~lI' Oukcmil"ucrlak.es .dim 'Uiew uhhe A. L I. ·recummcndeUsoh.llion in 

the Rc~I;.&lemcnt ~ Second I: 
What Pt'ufc~!K)I' Percy 9unJweU said uf yolumc:!t 1 and 2 of ctx: First Rcstatemcnl uf Property 
ISordweli. Book Re-ooiew. 'I HIW'V. 1.. key. SM. S1O( 1931h1. OIWlies with panicularf.orc:e lolhc lisl 
ur mcit5utinllive¥ inlhc Sccund Rcslatemc::nt: "t.c"sl.lltion is lell1ilatioo and sch.oIantup i5 schul· 
.. rship. bUllhe InstihllC' is nul a ICli1ilaUlre and iii ways are nul those or ~:hularship. " 

Duke-minier. Thr Mtalrtri", U,'". JIlpr'G ROO: 9 • .IK 1680-1!1. 
210, PTofenol Lcath nutcd 1h.alIM abtenc::c of resnittiuns un dead hlmd ,untlol has. posed nu 

~i","ilica"t problf:ms in Wiscurmn, UK". Hail i't'IIIII,'·/''anio.. supnJ ROle 19. '1It41. 
! II. AdopIiun of the USRAP would .15U requite ,tales 10 repeal ur modify cunflictinl ..nc:ilIIIIY 

,ules. Srr .lllp'" nOle 201 (identifyin, reialcalult!ii), 
212. Srr Jwprw te~llCCUmpanyin .. noce 67. 
213. Str -'lIpra ROle 196. 
2t4. Suo r./( .. Dickerson Y. UnianN.n Bank. 268 AI" .. 292.S9SS.W.2d677< 1980HhukJllaphK: 

will). 

21:5. St, irifNl hrt IV. 
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familiar traps: the unborn widow situation;ll6 inclusion of afterborns 
within a class; 211 and failing to attain an age in excess of 21 years.211 There 
were no fertile octogenarian or administrative contingency cases during the 
period 1978-1985. 219 There were also two violations on exercising a power 
in favor of persons who were not alive when the power was created. 220 

Because it is assumed that the transferors and powerholders do not intend to 
violate the Rule. but merely fall into some trap. refinement to avoid 
invalidity would be appropriate. 

Refinement is also justified to address the problem of litigation which 
erroneously invalidates an interest under the Rule. Thf; recent Indiana case 
of MerriU v. Wimmerl21 illustrates how the common law Rule can befuddle 
bench and bar alike. The case involved the validity of a residuary trust 
created under the 1970 will of Newell Merrill (testator). The disposition 
may be summarized as follows: 

Income 10 testator'slhree named children.;t. 8. aDd C. for the duration of 
the trust. When testator's youngesl grandchild reaches age 25. the trust shall 
lenninate as 10 two-thirds of the corpus and be divided as follows: one-sixlh 10 
;t; one-sixth 10A's children; one-sixth to 8: and one-sixth to 8's children. 1lIe 
other one-lhird shall continue in trust with income 10 C for life aDd on his 
dealh one-sixth 10 C's bodily issue and one·sixth 10 testato,'s grandchildren 
living at trust termination or the enlire one-third 10 teslator's grandchildren 
living al trusltcnnination if C leaves no bodily issue. 

Testator was survived by the following persons: a widow who was not 
provided for under the will;222 his three children (A. B. and C) who were in 

216. Oiclle_ Y. U.ioo Na!·IIIank. 26S Art. 292. J95 S. W.%d 677 (l980lCholosnp/li< will). 
217. Conaec:'icUlBuk.tTrwlCo. Y. Brody.174C .... 616. 392A.ld44J(l918). Thisdisposi'ion 

could hive been COIISUUed 10 ....... ..aidity. Su $.,. IWKC: III aad iKCOIIIpaayinllul. 
218. Walke ........ Ie. 244 OL 439. 260 S.f.ld lJl (1979): BelT,... Unioo Nan Book. 164 W. VI. 

lli. 262 S.E.2d 766(1910) ..... a ...... du ... ion c ... i. whictl .... COtUt_ .... period '0 21)<US. 
219. Sa Nctson Y. Kriq. 2ll la. 499. 592 P.%d 431 (1979); Commerce Uni ... Book Y. W ..... 

ea...,. No. 8J.12·11 (D. T .... May 16.1985) •.... ·d. 707 S. W. UIJ.( 1916). i ... IYiol"'" YOidi.lofan 
•• ..-,. ........ il adesi'lIIIedchari'Y ......... i$IC"" •. USRAP <jnft .. u ..... lhll such In .... ,""" 
...... Id be .. bj.ClloI4C)o)01t ....... NIo. s.. .•. , .. IlaAFT USlIAP(Spri", 1986) • ....,.._1.1184-86 
(-..IO~bilili .. of .... ner.riJlblsofrecnuyand .... ai ....... loryi_i .... lly).Thc40._ 
Nle. _. _ dI<>pped 1"",,1he ....,.... USRAP .... ion. S .. UNIf. STAruroor R. AGAINST f'I!II. 
P£I\ImES (Dioc:ussioa Draft luly 31. 1916). 

On appeal i.19I6. C_ U ___ mooned, 707S.W.U 154(1916). lboSupn:moCoun 

ofTcn .. _-..edIlle~"" .. u."'lIi .. l_ibililyllf..-._Ihan .. .......,.,. 
i ......... As I .... h. i,hcld IhaIIlIe com_llw Rule _ ....... __ .. "'" Ruledoet IlOl apply 10 
possibili'i •• of..-. S .. ,._Iy L. Saw.t A. S""". __ 17. t 12l9. 

220. S .. I ... WiUofO_ ... 122 MiIc.ld64!. 471 N. Y.S.%d"3 (1934);1.,. H ....... N. Y. L. 
I .• Sept. 17. 198J.1I13.<o1. 6 (N. Y. Co. Sun.). 

221. 411 N.E.%d 1294 (Ind. I98J). -",453 N.E.ldJJ6(1nd. Ct. App. 1983). 
222. lbodocisionsdollOldilcusslhe spou .. • •• Iec'i .. slweri ...... SnINo.C002"""'.1 29·1·)-1 

(Bums Supp. 19IJ). 
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their mid-to-late 40's; and seven grandchildren (five children of A, ages 13 
to 29, and two children of B, ages II and 18). 

Merrill was litigated in three courts. In the unreported trial decision,223 
the court adopted a probate commissioner's findings that the corpus dis
positions to A and B and their children violated the Rute Against Per
petuities,224 but that the dispositions to C with remainder over did not. A 
and B were each awarded one-third of the trust corpus. On appeal, counsel 
conceded that the intended corpus distributions to A, B, and their children 
violated the Rule Against Perpetuities. The three appellate judges agreed 
that the dispositions to C and remainders over did not violate the Rule: m 

The appellate court announced it would apply the cy pres doctrine to 
violations under the Rule. 226 Pursuant to this judicially-created power, the 
court construed the trust beneficiaries as those grandchildren living at 
testator's death. 

The Supreme Court of Indiana, five justices participating, reversed and 
remanded. In the process, however, the court addressed the alleged per
petuities violation: 

The trial court ... correctly held that the trust prOVisions as to the two
thirds (213) share designated for IA and 81 and their children were invalid 
under the rule (statute) against perpetuities. . . . The Court of Appeals also 
correctly held that trust prOVisions violated Ibe statute against perpetuities.'" 

The Supreme Court of Indiana also suggested that the doctrine of 
infectious invalidity would invalidate the dispositions to C and others 
because "they are so interrelated with those for [A and BJ that they cannot 
be permilted to stand alone, because such would result in significant 
distortion or defeat of the Testator's underlying objectives."22H This state
ment, however: is only dictum because the Court found that the one-third 
share to C and the takers after his death violated the Rule. Why? According 
to the court, the testator intended that this one-third share not be created 
until after termination of the two-thirds share, when the youngest grand
child reached 2S. 229 The end result was total invalidation of the trust with 

223. The tesullsof me Irial courtdec:isiun wcrediKuued in lhe inu:rmedilte appellateCOllnopt1lioa. 
224. Indilna has codifiea 1M common taw Rule u foikJws: 

TIME IN WHICH AN INTEREST"" REAL AHDI'f.aSQtllALNCiI£ItTY I14USTVEST.-Aninleresl"property 
shall not be valid untess it must veSI, if .. all. noI"'II'd\atlCMl'lCy-oat (211 yean Ifter Iltleur lives ... 
beia, II the creation oflhe inlel'lSi. It is. tbc inaentiorl by .. adopIionof chis c:nlplerto nuteeffccti-ve 
in Indilnl ",hal is sencraU,. known as~lhccommon la_ rWe ... 1iNt perpetLli1ie:5. 

tND. CODE ANN. 32·14-118 ..... Supp. 191'). 
225. Merrill •. Wimmer. 4'1 N.E.2<I 156.159 (loci. App. (981). 
226. Id. at If>t-62. 
227. MeRill Y. Wimmer. 481 N.E.2<I 1294. 1297 {loci. 1985). 
228. Id. II 1299. 
229. Thecoun acknowlcdpd ,be "perplell:in." cffCCl oftheUUSI: teslalor's childrencOilId nolcnjoy 

the corpus because lhe enlSt would not terminate uftlil.rttr Ihritde.ms.ld . .M 1298 n.I.IJOO. 
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tile property passing by intestacy to A. B. and C .130 

Merrill was erroneously decided under the common law Rule. The 
corpus dispositions to A. B. and their children did not violate the common 
law Rule. The dispositions to A and B were indefeasibly vested from 
testator's death; the dispositions to their children would necessarily ~st at 
the deaths of A and B.11I Further. the disposition to C for life was good since 
C was a life in being and. in fact. his interest would terminate on his death. 
Additionally. the disposition to C's bodily issue was good since they would 
be determined by C's death. The only disposition violating the common 
law Rule. based on the construction that the trust would not terminate until 
tile youngest grandchild reached 25. was the contingent remainder to the 
grandchildren surviving trust termination. m Only that contingent re
mainder interest should lIa~ passed by intestacy, presumi ng the doctrine of 
infectious invalidity would not ha~ required any furtller invalidation. 

The key error made by the trial judge, probate commissioner, eight 
appellate judges, and countless lawyers was in assuming that a violation 
eKists if a trust could last beyond the perpetuities period. Properly under
stood. the Rule Against Perpetuities deals witll future interests which may 
vest remotely and not the duration of vested interests in trust. llJ Other 
courts have made this distinction and have upheld initially vested interests 

2X1. In the process. the Indiana,:uurt dedim:d to m~IIf)' di~pusilion.~ ",iolatiycu(thi: Rule AI;'!.ain.u 
Perpetuities: 

The pov.ter or functiun uf the cuurt ill limited 10 IhecOfIslruin& of a will. thai is. the intcrpn:llltinn of 
the 1,IRIjUOI!':C used by lhe te~lor. and il may nul make tlr rewrite lne will rorlhe le~lillOr under the 
~uis.c tl( constructiun. eYC11 to do equily-or accumplish a more equilltlle di ... isiun of Ihc CStal~. or for 
the pUTp.»C of makinc it more liberalandju51, UTcvcn tnoug.n intcrtSlcd part~ arc ag~able Inereto. 
SO ItI<: Cnuns h ..... -c norighll" vary or modify the lerm.'ioufa will.ur 10 reform II, CVi!n on ground!iouf 
mislake. llCcidem. nr,urprise . 

/d. at 1299 IqUOlinl 95 C.J.S. Wil/d 586). 
2) I. A. B. and tbeirehildren were ready to take 'IoIo·hcncver lhe prcecdinl esta.te of A .. nd 8 tenninatcd. 

i .c .• when lhe ynunf.C:sl ,nndchild reached 2~. In nfect. there was 00 condition Inatlncse bencticiaTies 
~urvi\'C IrU1l u~nninalion. ThediSCTedited "diYidc·alld·p.y·overrule"~cundition of survh'al implied 
unlil trust lt111linalion-was nOi discus~ in lhe opinions. Stt RE!)T"TEMF.NT OF PMoPUtTY § 260 ( 19"-' I. 
L. SIMES de. A. S"'ITH . . fuprQ note 17. it b:S7-MS. 

232. A flcr the inlermediate appellate court's decision. the fulluwinl di~u55lUn of Mrm·Uappcarcd: 
The la~1 provi~u.," is lhe onl)' one Ihal states a condition rA survival and so would be: invalid irthe 
younllcst grOlndcniJd should be afterbum. AU the other inlcre5ts Yesl immedialely or,J1 ~itth of a 
IV'lnUchlld. ;wi lhal mUSl be within lbe lirelime of the childre~tcarl)l YMlid. The cuurtsdid no( 

con~true it that way. 
MonJand. Ntw fidllda,.'1 d«;S;OfU. 11 Est. PLAN. :56 (19841. 

There Ire. of CoofSC. other (OftdiliOflI besidcJ sYrvivina unlil _ certain lime which may render .an 
interest nonvestcd. Su. ~., .. L. StMES" A. SMrTH. l.,anote 17.1 l"llenumeraling YuiouSCOftditions 
rendering a remainder interesl CORlintenl). 

23). Su L. SIMES" A. SMITH, '"P''' note 17.' 1391; REST"TEMF.NT (SECOND) OF PloPam' (00· 
NAT1"'£ TRAI'I'SFERSI § 2.1 (198)); DRAfT USRAP (Sprina 1936). fllprD nOIe I. II 17-90. S~~ 1l~lItrall.~' 
OowAing. Tht DUrt1lion<1lld IndtSmll:,ibilil.\· 0/ Pril'Ou TnJllS. 16 CAliF. w. RES. L. REV. 3~O (1965). 
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or interests which would vest (or fail to vest) within the perpetuities period, 
despite possession being delayed beyond the perpetuities period.234 

Refinement is also indicated by those American cases-approximately 
20 during the eight-year period, 1978 to 1985-which found no per
petuities violation. These fit into various categories: upholding or con
struing a saving clause, m declaring an interest valid which could not 
conceivably be invalid under the Rule,236 and construing a document to 
prevent a violation. 2J7 

Litigation upholding a saving clause seems unnecessary. Virtually every 
American case considering the question has upheld a saving clause. In 
Hag~mann v. National Bank & Trust Co.,m however, the court held that a 
clause did not save a violation despite a requirement for trust termination 
within the period. The court objected to the gift over component of the 
clause, a provision for the same beneficiaries who would have taken if the 
trust terminated after the period. But if an interest must vest-indeed 
become possessory-within the perpetuities period because of a saving 
clause, dead hand control will not extend too 1iIr. 

The reason for much of the validating (and invalidating) litigation lies in 
the operation of the Rule. A violation will enable other parties 10 succeed to 
the interest. Thus, an attack is encouraged. If the attack is successful, 
Merrill suggests that, under the doctrine of infectious invalidity, valid 
interests or even the trust may be voided.2J9 

234. Su, e.,., MI)' v. Hunl. 404 So. 2d 1313. IJ7S(Miss. 1981)("Cilinllheelemenlaryprinciple 
that the rule altiDSl perpetuilies does not Ipply to vested tnteresiS. . . ."); Burt v. Commcrei.ll Bank &. 
Trusl Co.. 244 Ga. 25l. 260 S.E.24 J06(1979J(uvemllia, Button Y. Hicks. 220Ga. 29. 136 S.E. 2d 7:19 
(1964». 

2lS. Nor100 Y. OeoIJia 11..11.. Ban • .t. T .. ". 25l Ga. 596. l22 S.E.24 870 11984); I ... EsIaIe of 
Scbmill. 214 Ncb. 2I.ll2 N. W. 24 666098l); fin< Nan Ban. Y. Hampson. 88111. App. ld lOS? 410 
N.E.24 1109 (1980); fin< All. B ... Y. Adams. lIZ So. 2d 1104 (.0.11.1980). 

236. Cooham v. filii NaI'l Bank. 287 Art. 161, 697 S. W. 2d 10 I (l98S);I ... Eswe of Oadi ••. 219 
Neb. 7QS.l6S N. W.2<l1Z1 (198'), Hoish Y. Huish. 431 So. 246S8 (Fl •. Oi,l. CI . .0.111'.). «TI. Mm<d. 440 
So. 24 lS2 (Fla. 1983), Hudson Y. deu.at.l82 So. 24 1124 (Ala. 1980); Do ...... Y. W ....... 411 N. E.24 
741 (l1Id. App. 1980); Dielaon Y. Renfro. 26l Ark. 718. S695. w. 24 66(1978); Wi", Y. W..,hoYia aID.A 
T,."Co .. lSN.C.App.l46. 2415.E.2dl97 ... N.d •• i<tl. 29'N.C. 9S. 244S.E.2426l(l978). Scoabo 
cases 'tiled IfIPIY' note 2]" for further eumptes. ... 

237. Cn" Y. Omaha NII'I Bank. 21l Neb.l79.l29 It.W.2d 842 (1983); Sherrod Y. Sherrod. 6S 
N.C. App. 2'2.l08 S.E. 24904 (1983), Chicato n,le ol TIUII Co. Y. Schwan •• 120 III. AIII'. ld l24. 4'8 
N .E. 2d IS I (l98l)" ... EsweofRotcoz""I. UA.0.24619.4S0N. Y.S.24436 (N.Y. AIII'. Diy. 1982); 
Joyner Y. 011II<1II. 299 N.C. 56'.264 S.E.24 76(1980); Lewis Y. a ..... 389 So.242l' (Fla. OitI.O. 
App. 1980). em. Moi<tI. 397 So. 24 7'11 (Fl •. 1M I) ; AuIIi. Y. Dobb .... 219 Va. 930. 252 S.E.24'U 
(1979); Unde...- Y. MacKadroe. 2420 •. 666. 251 S.E.24 264(1978), Soulhem Bank" Tn"'Co. Y. 

BIOWft. 271 S.C. 260. 246S.E.24 :191(19781. 
2l1. 218 Va.lll. 237 S.E.24l88 (l9n). 
2l9. The ron-.il_ is iUuslrIIOd by COMOC:liall s..k.t. T .. " Co. Y. Brody. 174 C ..... 616. 

192 .0..24 445 (1978); !he 1_ by Huish v. Hulob. 411 So. 2d 6S8 (Fla. Oi". CI. A"".) (....,.i .. ...... 
court 011 poi .. ). em. dtni<tl. 440 So. 24. l'2 (Fla. 1981). 
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Validating litigation may also take place because lawyers (and some
times judges) do not understand the Rule well enough 10 recognize in
stances of validity.2oo If it is not malpractice to violate therule,2<1 one 
would assume that it is not malpractice to litigate a perpetuities case, 
though it be without merit. 242 

Ultimately, refinement is called for to reduce (and virtually eliminate) 
litigation under the Rule. Why should courts invalidate interests which 
everyone agrees should not be invalidated'? Why should court time be taken 
up with validating interests'? Why should the share for intended benefici
aries be diminished by legal fees? 

B. Suggestions for Refining the Rule 

There is general agreement that the common law Rule Against Per
petuities should not invalidate an interest because of some trap, one of 
Leach's improbable occurrences. Over the years, many have recommended 
legislation to deal with the specific traps publicized by Leach. For CXalll

pIe, Professor Mechem wrote in 1959: 
So. it all seems to me rather sad. The common-low rule is sound in 

conception and certain in operation. All of the objections to it-mostly its . 
operation in freak cases, to t.lIthe truth-can be eliminated by a few simple 
modifications of the common-law rule. These would be IIOn-conlroversial and 
easy 10 enforce. A simple solution of a problem whose scope has been greatly 
exaggerated. '" 

I assume most would agree it would also be desirable to reduce or 
eliminate validating litigation. Such litigation results in defeating the 
transferor's intent to the extent the legal fees diminish the shares of the 
intended beneficiaries. 244 

The common law Rule should be refined by specific legislation to meet 
the principal objections: invalidation because of a technical violation and 
undesirable validating litigation. Legislalion would include specific slat
utory repair of the common law Iraps, logether with the judicial power to 
reform any interest which still violated the Rule. 245 The package would also 

240. Su. '.R .. Winl •. W",b .. il Bank'" Trull Co.. H N.C. App. 346. 241 S.E.2d 397. mr. 
d.ni<d. 29' N.C. 9'. 244S. E.2d 263(1978): DonaIIue Y. W.II.a. 411 N.E.ld 741 (Ind. App. 1!IlI01. 

241. Su lupnt note 195. 
242. M~lpractice in the !ilipc:ion is anoIherqualiOft. 
243. Mechem. F • .,h" TIIoo,Iou. s."., nolO I ... 983. 
244. St •. •. , .• WinlY. Wacbovia Bank.t: TtuIC C •.• 35 N.C. App. 346.241 S.E.2d 397. <"'. 

d."i<d. 295 N.C. 95. 244 S.E.ld263 (1978). 
24S. S~t Browder. Cotl.SfrMC,iOll. ~itHI GItd lltt RldtAIQlIt.5t""fJNI_irin, 62 MICH. L. REv. 1 

(1963l fhereinafter Browder. ConnruCfiolll. 
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include statutes encouraging saving clauses and settlement. The suggested 
legislation is set out in the Appendix.l'6 

The first three statutes-saving clause encouragement, settlement au
thority and specific repairs-will be brieHy explained. In addition, the 
justification for cy pres power will be addressed. 

SAVING CLAUSE STATUTE 

If a prol·;.rion in an inSlrUmertl terminates a nonwsl~d prDJHrty interest IhDt 
has not W!sted 21 ye"rs after the death of the survivor of a group of individuals 
identified b.v name or b.v reference 10 an identifiable class and alive when the 
ptriod of the common law Rule began to run. tirol interest i.' valid. If 
determining the d.ath of the survivor would be impracticable. the validity of 
the properly inler • ., ""'s/ be determined as if that provision did nos ... ist. 

This statute is designed to publicize and thereby encourage the use of 
saving clauses. It tracks the language under a draft version of the USRAp247 
wh ich sought to improve upon the Restatement's prov i sion. 241 By sanction
ing saving clauses. Hagemann2•9 would be effectively overruled. This 
statute also applies to trust provisions and other arrangements whereby 
termination is based on a period up to 21 years after the death of specified 
persons. 2.'0 

SETTLEMENT STATUTE 

A (,Ollrt mil." approve" /loodfaith campromi"e of a perpetuities marter if it 
i.' just and ,.asollable 10 all parties. inc/udin/l unborn and unascertained 

246. Recause (he: rennemenls are to the common law Rule:. a codilialion Df lhe Rule is necessary. A 
"simple" sululion 'WOUld conlinDeorslilhtly modifyGfI)"sone·line ronn"lalion. St, .'U{NG note 16. This 
~s the IPrmach underlhe Model Rule ,o\,ainst PerpetUities. Moos.. RULE AGAINST PERrF.TUInES IV:T. 
9CUL.A.7609571. 

,0\ morc ambilious urtdert.lllkini v;ovld prowidc: ~linitions. operating rulcs. and eJlceptions. Su J. 
GoWlMTlIc I. BU')OM. ESTATF..s. Tltum AND TAXES: CAlES Af'IIIO ~h.TE.1Al.S ON TIlE. WF. ... LTIt T'ltANSMIS~ 

SION Paoc£ss 17-11. 12 (1983, lidcntifyillB areas ripe for codifK:ltion) lhereinafter J. GAIJIAn &. J. 
BtOOMI. The USRAP moves somewh.- in Ihisdil'U'hnn. especiaUy in the powers area. S~~ USRAP § lIb) 
and Ie' (rclalinllu .... tidil)' of pDWCnl.12 (relalina 10 when power or nan~5led inter'e$t crea'Ced' (1986'. 
Ullinwety. iC'OOlpreheasiwe codilication oIlhe common law Rule could rival some ohhe In(ft cumple~ 
provisions under the huernal Re\lcnue Code. Such an undenlkinl is beyond the puf'\liew of this anick:. 

241. DUIT USRAP (Summer 198',. SIlprtl note" 43 •• ' l-4. t~H. 21-23. Because American 
lawyers have IMlt attempCCd 10 abuse savina: C'lMises-includina the usc oI"royalliws" clau5es-i1 is IlO'l 

expected mallhe "impnclic.ll" siudard will be invoked. Ifproblems arite underlhe standard. there will 
be lime enoulh locOIIIidc:rlimitinllhc numberof penniuible livel. For rtOW. violation ofahe impraclica4 

hie standard would require a cuun lOUse its cy pres power. . 
248. RESTATEMEHT(SECOHOIOF _TV (DuNAnVO TlANslUsll 1.30109831. 
~49. S~, luplTl time 238 and accompany-inSlclt. 
250. S" ou ... ,. USRAP(Summer 198:5). Ililpra note 43. It 23. 
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persons. For this purpose. a glUJrdian shall be appointed to represent unborn 
and uRasctrUlined persons. 

Designed to publicize and thereby encourage settlements in the per
petuities area, this statute most likely would be declaratory of existing law 
regarding judicial authority to approve settiements. 2S1 Its reference to 
representatives of unborn and unascertained persons-guardians ad 
litem-sanctions judicial settlements which may not have been previously 
considered. m 

Clearly, seulement is preferable to litigation under the specific repair or 
cy pres statutes. llJ These latter provisions should also encourage settle
ment because they define and effectively limit the potential gain from 
litigation. Additionally, the settlement statute cOllld be expanded to provide 
procedures for securing approval of a compromise. l54 

STATUTORY RULES OF CONSTRUCTION 

la) Unless a contrary inten/ion appears, the rules of construction in this 
section apply if an interrst MIOuld be void under tit. common law Rule. 

Ibl The rule.' of construction apply in lite orde,.elforr/, in the following 
paragraphs. A rule shall be applied only if necessary 10 l'Glidate an inlereSl. 

This statute provides rules of construction designed to avoid traps which 
result in perpetuities violations. The techniqu~ ~ffectively requires initial 
determination of invalidity, but owing to the Rule's complexity, determina
tion may be problematic. Assume, for example, invalidity is determined by 
applying the first two steps under the causal relationship methodology, as 
follows: "First. we assemble the causally-connected lives. who fix the 

2.11. s .. IV A. Scarr. THE LAw 01' Twsn t JJ7.6IJded. 19611. Theproposcd '''" .. borrow •• in 
pan. from the seneral rompromilC s11hlle undctthe Uniform PmbaIC Code. Su UIllIF. PmIAT£CODE. 
1l·1I02. S U .L.A. 490-91(1972,. I. may alto be pao,iblo to affecIan ",,'-of·court 5et,Ie"'nl. s.. kI. 
t J·912;to,.. Di ..... ·' E ...... .w9 PI. 129. J6 .... ld 4S7(1944I. 

n2. As noted.. perpeluities Hltlemenls. wilh or wilhout court approval. are nol utili.z.ed ift practice. 
S~~ JY'" lUI lCCompanyin& noleS 92. 93. The R:uun may be apllifted 15 I'ollows: a perpeluilies 
probaem. invariably .rrec:ts unbunl .and unlKenained per1OftS. ~sit.lina KIUlI. II dislincl rrvm 
vimaal. RpftlCf11.ltioft by JUardians tid lil~"'. In tum. llle .... aLllhoricy of luatdill'lS 4d liz",. to 
effeclUl~ compromises. lei aionr compromises on perpcllaities rMtttn. is uncertain. SH ~1t,rGI', 
Bealoi'er. TIt,GODrdi"" Ad Lil'" irtEMDu 1' __ , •• 20 W,UA.lll"iTEL. R!Y. Ml (1914). Undc"he 
Uniform ProIwe Code. _ .... born and ... __ may be bound by COUft-opproYOd 
_Ie ....... S .. UNI'. """ •• n Cool! It l·IIOI. J·II02. These _ions .Iso COIIIempIaIe the oppoiaI. 
ment of ,uardillnstld lilt",. SHill. 1J-1102 c:ommcM. 

2:53. Selliemeni ma), be rejeclcd if ncicher in ,ood failll. nor jUSland reuouble. Cf. UNIF. PRolATE 
Cood l·Il02!l1; Cotiwn Y. Fin.NII'! Bank. 287 Alt. 167.697 S. W.ld 101( 19U)(",jec1in._1emern 
becluse there was no pc:rpewiliclyiolacion). 

2S4. S .. UNIF. """OATECOD< f l·1I02. 
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limits of the perpetuities period. Second, we test each of these lives in 
search of a validating life. "253 If, after testing the relevant lives in being. the 
interest is void under the common law Rule. constructional rules apply 
rather than a wait-and-see approach. 256 In essence. the specific repair 
method takes care of identified problems rather than hoping that the 
problems disappear under the causal-lives or some other wait·and-see 
version. 237 

The proposed statute provides five constructional rules which apply in 
the absence of contrary intent. These rules would provide judges and 
lawyers with specific directions for obtaining a specific result: ~.lidation of 
an interest. In contrast to a system which fails to specify the order in which 
specific statutes are to be applied, lSB the proposed approach would spare 
judges (and lawyers) the burden of determining the solution. 

RULE 1: ADMINISTRATIVE CONTINGENCIES RULE 
RULE 2: FERTILE OCIOOENARIAN RULE 
RULE 3: UNBORN WIDOW RULE 

( I ) Administrative Comingtncies 

Where the duration of vesting of an inrt~st is contingent upon the prabate of a 
will. the app<Jintment of a fiduciary. the locOlion (·r a distribultt. Ihe payment 
of debls. the sale of asselS. Iht stlilement of an ".,tate. lhe dtltrmination of 
questions relaling to an tstalt or tran/for la.>:, or the occur~nCt of any 
specified contingency. the instrument shall be construed to requi~ such 

255. Dukeminicr. T1I~ M~aluritl' l.iw-s. supra note 9, at 16S6. 
256. Allnis poml linderthc C:1US.I~Hw:s method. WI woukl wail and see whether the rcmou: event 

OfXUned within the iifclime of. cwsilly-teialed life pia 21 ye.us.ld. 
ProfcSlOr Dukeminier propor.es 10 e1iminate lne second step of the causal-lives melhod-tes1inl for 

validity under the common law Rule. He userts it is imltevant whether an interese v;olates 1M common 
law Rute.ld. I. 1711. W.laoner objetl$. notina the IUlfltCCssar), admin;stlalivc burdens cmuled. WII
goncr. Ptrsp«riw, suptq note 9, It 1125-26. ~. Proressor DukeminieT's IpproKh 'WOUld not 
climinlle application of lhe common law Rule when construing instruments for both (1:1; and non-In 
purposes. Su SlIPrrJ noIel 131-33 and accompanying le:..1. 

2S7. CORSider Professor B~'5 vieWl: 
The required cenainty of Vellin, is no hardship aapl in those cases whcre cxtremel)' unlikely 

ponibilities or remote VCS1iftl constilute boobyuaps for unwary dr.rumen. W.it·ud-see does 
remow lhett pitfatll. Bul furtunatcly these extreme cues appear in idenlifiabae patterns. whicbc:an 
be dealt with specifically. New York Ihis yarwu 1M ftrsl to pnJ\'ide suc;:h an alternative 10 wail-Ind. 
see. T'hillii allerna1ive has eM advaru.l. of readerinl~h inlertSlI valid immeciille Iy. w hi it urtdertbe 
wait·and·sec rule we INf have 10 wail for. faonblejuda;mem Wltillftcrthe prestribed period of 
wai1in& is over. 

Browder. F",.,.t.r."" Rt/onII. J' N.Y. U. L. REv. 12.5'. 1276 (1960) C _ omined). 
25!. S .. N. Y. EsT. Powus.t Tlum LAW It 9'1.2.9·1.3 (McKinney 1967.t Supp. 1986). The 

comple:JI. En&lisb sysaem provides rules and 1ft orderina:sdleme somewhll Similar 10 thil proposal. There 
is one crucial difference: Enlland"s wlic·and-see l'C&ime aItoapplles. Su R. MAUDSLEY. TI£ MODEll". 
LAW. supra note 4'. 11110-9S (discussinl Perpetuiliesand. ,,"lImu\ations Ad of 19641. 

66 

17-4 



Perpetuities Refinement 

contingency 10 occur. if al all. wilhin 21 years from lhe effeeliv. time of Ihe 
instrument crealing such interest. 

(2) Unrealislic Binh Possibililies; PossibililY of Moption Disregarded 

(A) Wht,. the validily ofa disposilion dependsuponlhe ability ofa person 
to haW! a child al some foture lime. it shall be presumed. subject 10 sub· 
paragraph (B). lhal a male can haW! a child alI4 years ofage or over. bulnot 
under thai age. and lhat a femaleo'an hav. a child al12 years of age or over, 
bUI rwt undtr lhal age or over lhe age of 55 years. 

(B) In Iht case of a living person. evi,uflCe may be giW!n 10 eSlablish 
whelher he or she is ablt 10 hav. a child al the lime in question. 

(e) Where Iht validity of a disposilion ,upends uponlhe abililY of a person 
10 hav. a child al somt fUlure lime. lhe possibililY lhal such person may haW! 
a child by adoplion shall be disrtgarded. 

(3) Unborn Person Possibilily 

Whert an inlertSI W()uld be invalid because of lhe possibility thai the 
person 10 whom il is givtn or limiled may be a person IIOl ill being allhe lime 
oflhe crealion oflhe in/trest. and suchper$()II is reforred to inlhe illS/rumenl 
crtaling such illlertst as Iht spause. widow. or witlower of another person. it 
shall be conclusivtly presumed lhal such reference is 10 a person in being on 
lhe effective dale of the inSlrUmtnl. 

The first three rules respond to familiar traps publicized by Professor 
Leach: remote administrative contingencies. the fertile octogenarian. and 
the unborn widow. 2S9 The order can effectuate the transferor's (presumed) 
intention; i[ is highly doubtful that transferors consider such fantastic 
possibilities. 26O The language generally tracks New York law. 261 although 

259. Leach. Rtigll ofT~mJI'. swprtJ noIC 3. 
260. Consider I IeSlatnental'y dispolition ~o sister S for lire, remainder 10 S's widower for life. 

remainderto S' 5 children who ttI",ive hcrwidower. Assume die detede ... was slIrvi"Yed by S (60 years old) 
and threechildren,..4., 8, andC. Swill be presumed incapablcofhlVilli addilionaletlildren. Hence. we 
Will know wi(hialN: lirelimesof AI, B. andCwhelhertMy sunoivethe widower. whelherornot he wasalive 
al dea:denfs death. By ftm Ipplyinl the unrellistic binh COftJUUClion. the ullborn widower will be 
.lIowed lO"k<. Cf.lu.. ANN. STAT. ch. 30.' 194(c)(Smilk·Hurd Supp. 1981)(unborn widow SI"". 
applies before fertile octolenarian SWUle), . 

Uil. S .. N. Y. esT. PowER. &0. TOU.TS LAw f 9·1.J(d) (IIIminillnli .. <OIIIi"",o<y), i 9·1.3(.) 
(rcrti .. «.,...."i •• ). § 9·1. J(c)(unbom widow)(Ml:KillllO)' 1967 .tSupp.I986). The_'conlli .. 
I presumption ",ainS( unrealistic bina possibilities. bul does rKltlfUOhie lhe inuc of whelMr and 10 'What 
....... penon whoi. bomde.piIc lhepmumplion'w" ~N.Y. EsT. Powut. &0. TOU'TS LAw 
I g.1.3 and Proccice Comme....,. (Ml:Kinocy Sccpp. (986)( ....... CIIda.) ... ,~ Ill.. A ... STAT. ch.3O. 
pIA. 194«) (Smilh·HunI Supp. 1986) (_ cakinll. discu_ in Schcay ..... TIc, SUI,.., CiJll<trnin, 
hrp<"jljrs. 65 Nw. U.L. REv. l. _(1970). 

Unlike lhe New York and IUUtois reform syscems. lhe proposal allOSlllCtions cy pre:s rebmllion. Sa 
j.y"' ...... 2n-96andaccOlllJllllyin.ca •. Acc:ordillJly.violaCionl ... curedby .... ruI .. ofconsCNcCi •• 
can be resolYed from the outset ifil can be showtllhat a tnasftrorcontemplated die unllsual, ~.". lhe 
eAistence of In unborn widow:. 
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variations are possible. 262 

RULE 4: AGE REDUCTION RULE 

(4) Reduction of Age to 21 for Vesting Purposes: Dt/erred Possession 
Allowed 

(A) If an imerest would be invalid under the common I4w rule becOJl.re 
made 10 tkpendfor ils ~sting upon any person altaining an age in excess of 
21 years. Ihe age conlingency shall be reduced 10 21 years for ~sti"g 
purposes only. 

(B) Notwithstanding subparagraph (A). possession oflhe interest shall be 
poslponed 10 Ihe age specified in lhe insll'llment or to age 50. whichewr 
occurs sooner. 

Ie) Notwithstanding subparagraph (A), Ihe person or persons entitled 10 

the properlY or enjoymemthereo{. from age 21 and wllilthe age prescribed in 
the instl'llmem, shall continue such enlill.menl. 

The fourth constructional rule differs from traditional age reduction 
statutes.16J It requires vesting by age 21. but delays possession until the 
prescribed age (under 50 years) is reached. In addition. the proposed 
statute confirms the righlS of the intended takers of interim income. 2M 

Consider the following example: 
T in trust to my daughter A for life. remainderto A's children who reach age 
25. Residue toB. Tis survived by A (a widow under age 55) and two children, 
ages 3 and 7. 

Pursuant to Rule 4. the will provision will be construed as follows: 

T to A for life, remainder to A's children who reach age 21. with payment 
postponed until each reaches age 2S; interim income to B. 

Assuming the two children alive at rs death reach age 21. their interests 
will vest, but they will not receive possession unlilthey reach age 25. 
Interim income will go to B as intended. Afterborn children can be 
included in the class.16! 

262. PrufessorWagonerdiscuua various allcrru&tives. WII'-'. P"pm';f1R~frHlfIt. svpt'tJ noIC 

21.11173'-". Fur .. ample ..... lllinois "fcniIeOClol.nari .. " ... , ... oppIieslO_ ..... aftor ... 6'i. 
a!!lined and appiies afler ils "unborn wic:ioW" and .. ale rechX:lion" provisions. Ill.. ANN. STAT. th, .30, 
1"'". 194(0) (Smi ... ·HIII'd Su"". 1986). 

263. S ... •. , .. CON •. (J .... STAT. ",,".14'·96(_'981). 
264. In I rew Slates. addilionallqillalion may be necessary to modify "Mlt evenll&ll taker" rules, 

St~ SIlprfl nole 101. 
26', UnderIM«)ftltnlClionll''''rufc ofCOIIYefttencc." adus will ckJse when. member can caU for 

dislribulion. S~~ L. SIMES .. A. SMITH. supra nOie 17. I 640. In the at eumple. no afterbom children 
win be ucluded because all pocential takers will be detennincd It A." iXalb. 
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The principal objection to age reduction statutes, that the intended 
beneficiary receives possession at too early an age, is solved by Rule 4. 266 

The only practical difference between the reformed and original disposi
tions is if an untimely death occurs between ages 21 and 25. 267 Because the 
interest will be vested, the child will be entitled to transmit the interest, and 
the interest will be subject to federal estate tax.261I The intended taker in 
default of attaining an age in excess of 21 will still receive interim income, 
but cannot succeed to the property if the child dies after age 21 . 

Rule 4 produces two additional benefits in class gift dispositions. First, it 
prevents the operation of the all-or-nothing rule in excess age cases. 269 

Second, it eliminates the necessity of choosing between two constructions: 
reduction in age or limitation to class members alive attime of creation. 270 

By operation of Rule 4-which requires age reduction for vesting purposes 
only-afterborn members can be included.271 

Rule 4 would not apply when an interest is nonves\ed because dependent 
upon a person failing to altain an age in excess of 21. 272 Although the trap 
could be overcome by an age reduction statute, the transferor's intention 
could be beller carried out under the court's cy pres power.27J 

RULE 5: CLASS GlFf CONSTRUCTIONAL RULE 

(5) Class gift construction 

If an interest would bt invalid under tile common law Rule by including 

266. Professor WadfNlCr 11Iiscs Ihis objec::!ion. 5u WaU(met. ""rnffli1." bin,."., $uPM nole 21, at 
17l7. 

267. Sin~ such lic:v.ths iIU'C' mosl unlikely .Ihe nan: rru51raliun of in len Ii un may beQf no &real momenl. 
8~ rf Freund. TIfT« S"'~J,jo,u CQ~"''''-''. "'",un /'Un-tSlS. 33 HAAV. L. hv. :526,533 (1920) ("A ,if I 
allwenlY-onc is nOllogic:al1y inc ILl4ed in a Sift allwenly·five, beCIUse lhe former is II;q.er girl, and the 
more i~ not included in lhe Ie5$. "1. 

268. Tec:hnic.lUy, cSCate tnalion could be IVUided by .alimely disclaimer if :I child d~ within 9 
monlhsoiauaiAin, a,e 21. Su I.R.C. 11'18(b)(2)IBl. 

269. S~t Leach. Ptrpfill",jr., jN (J NIIIJIt~lI. slqJrG notc 22. at 646 (ell;ample IIU. 649 n. 28 (uampte 
24 I. SU ~rMTQI~·l.each, Gi/IS 10 Cf4lsus, supra note 24. 

270. I"or eumple. the lnlennediMe tppell.Me coun in Merrill v. Wimmer. <IS) N.E.2d 356 (Ind. 
App. 1983), WlCQ,u. 481 N. E. 2d 1194 (Ind. 198" •. eu-iladc<1 .flertlornl. Su SupN 'tILl fO,.":ompanyin& 
rJOCC 226. Pruressor Lcac:h diKLlsscd I tolUlion to dUI dj!cmma under a cy pm. SlaIU[C'. J. MOttais &: W. 
I..EACII. THE RULE A,,,,,,ST PEltPtiT\J1TI£S lS 119S61. 

271. Srr S"(mI nute 26!L 
272. Consider tne Mlowin, iJlustraliun: 
Beqocst by T in (ruSl, tnt:OfM UJ 5 for life. Allhe delttt of S. income IUbe: dividcd II'I'WmI S's then 
livin,descendanls uftlileach rcachesqelO. When .. ydeKendaalreadlcu,e 30. hisshateoflhe 
corpU$ is lhen to be paid to him. Upon 1he dnlh or ID)' descendanc before I.e 30. his shft of the 
corpus is 10 be added 10 lhe:: shatelollhe 0Iher li'llinldestea4anlS. AlT's death. S is an infant Cf. 
Wllk,,.. Bo,I,. 244 GI. 4l9. 260 S.E.2d III (19791. 

i. GAUBATZ" I. BLOOM. '''I''" .... 246. JMObiem 17-3 II 17-l2119831. 
273. Su illfra IUllCrompanyinl noIel 217-96. 
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aft~rborn p~rllOns within a class, afterborns shall be uc/Ulkd from 1M doss 
to the ~iCt"nt n"""ssary to avoid a oiol4tiOlllUlder the co"",,"" law Rule, 

Rule 5 codifies the preference for construing class gifts in a manner 
which results in validation under the common law Rule,274 Consider the 
following disposition: 

T to A for life, remainder to A's children for life, remainder to A's grand
children who reach age 25. T is survived by A who is SO yealS old and two 
children, Band C. 

Rule 4 will require vesting of A's grandchildren's interests when each 
reaches age 21. Yet. the ultimate remainder is void because A's grand
children will not necessarily be determined within !he perpetuities period_ 
A could have an afterbom child, D. D could have children and be the 
surviving child. Hence the class of grandchildren could vest outside the 
period. Rule 5 will require !rust termination when !he survivor of B and C 
dies. In addition, D can share in income and D's children born before Band 
C die can receive corpus. 

Rule 5 would solve the all-or-nothing rule's operation in the majority of 
two-generation cases.27S Together with Rules 2 and 4, Rule 5 defuses !he 
all-or-nothing rule. 176 

CY PRES STATUTE 

1[. after application of the foregoing statutes. an interest would be invalid 
underthe common law Rule, a court shall reform theint"rest within the limits 
of the Rule by approximating the transferor's intention as nearly as possible. 
For this purpose. extrinsic evidence shall be admissible. 

Specific repair statutes can address the technical violations of the com
mon law Rule. As Professor Waggoner correctly states: "[llnvalidity in the 
technical violation cases is so easily reversed by !he specific statutory 
repair method of reform. "m 

Professor Waggoner attempts to justify a wait-and-see regime because it 
applies in all cases of perpetuities violation-not only those occasioned by 

274. S .. _ 00" III and acCOnlpaayi"l ..... ThcEnaIillt.ystcm haslOlMWhllsimilar<lwpfl 
rule. which 'pply .fter .he wai,·ond-... period. SH """,""ties lid _lotions Act t 4(ll. (41. 
discusacd in R. MAUDSLEY. THE Moo ... LAw., __ 41. 01143-46. 

27:5. ~~ lnch. I'«r,nIM;I;a ;It a N,.,wU. SIIf'N _ 22. lt65l (eumpJe: 21). 
276. ""'I' ..... LoacIt dcsinod tItc ...... ...wL SH LcacIt. GijU ro Cbu.,. 'UP"' _ 24. The 

Enalislt sy ... m .... defu ... tItc all-OI-nodtiJIa nile boI 001, after its wai.-and-... period. S .. R. 
M..,osLEY, TIt. MooPl< LAw. supra _41. 01143-45. 

277. W ...... r • ....,p.,.;,y R<{Mw, SlIp"''''' 21. 01 1719. 
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a technical violation. 21I Yet, be fails to identify cases which do not involve 
teChnical violations. 219 His earlier words are significant: 

The number of property inte!eSts which as of the date of creation are almost 
but not quite certain to vest if at aU in due time, but which do not fall within 
the categories covered by the specific statutory repair method, is probably 
infinitesimal. Consequently the fact that the wait and see method saves from 
automatic invalidity all such interests, whereas the specific statutory repair 
method saves only those which fall within the fertile octogenarian, the 
administrative contingency, the unborn widow, and the age-contingency-in
excess-of-21 categories is rather insignificant. lIO 

There is, however, a method for reaching beyond specific statutory repair 
by sanctioning judicial reformation: cy pres. The opportunity for cy pres 
exists when an interest is nO! saved by some repair statute. This may occur in 
two situations. First, aspecific repair statute may be foregone becausecy pres 
will better effectuate intention. Arguabl y, cy pres is a better solution when 
interests are invalid because trusts extend beyond 21 years ,la I and when 
vesting depends on the failure of a person to attain an age in excess of 21 
years. 212 

More importantly, cy pres is appropriate as a backstop to specific repair 
statutes. Inevitably there will be a case which cannot be repaired. Consider 
the following: 

Bequest by T in trust to A for life, remainder to A'5 children for life (Ts 
grandchildren). remainder to A's graJHlchildren (Ts great-grandchildren). T 
is survived by child A. who is 2 years old. 

After applying the rules of construction, the remainder to Ts great
grandchildren is still void under the common law Rule. lBl 

In response, it may be suggested that the above dispoSition is not a 
"technical violation." but an unreasonable attempt to extend dead hand 

278. Id. 
279. Professor Wagoner sugellcd thIt certain Clsel involved non-technic:aI vioillions.. but he d.id 

nOlI identify meseQMs.ld. 11118411.162. 
280. L. W~El. Ntn'SHELL,I"P"Q noW 6. II 298 (emphasis inonlinal). 
211 , For ... ample. in Berry y, Union NII'I Bank. 262 S. E.2.s 766 (W, Va. 1980) •• UU.I .... IO lag for 

2.5 )'Om .... ltIIouah Ibe<ouR. appIyi", ils,y pm_no _ .... -.. 10 21 yean •• more ..... i", 
soIulion could be round, Sa PriY. LIr. Ru1. 110421J (Ocl. 31. 1980) (InISl tenninalion in 32)'011S willi 
srving clause). 

282, S .. supra .... 272. S., """"" Browder. C...",...,iooI. _ .... 24', 
28.3, This ell;ampic differs from lhe one in ,he tat ate ~ .. p."yj •• noIC 274 $MpI1I' in one critical 

... peel: A has no .hildlOn .......... II. lho ...... inderlOA • ....... hiIdretlcaanoc be YIIidalCd by Rule 5, 
Sa supra .... 261 ('.'psli", olbcr ..... fa< .. _ioe), 
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control to two unborn generations. 2114 Hence, invalidation is appropriate, 
and the remainder should pass to the residuary or intestate takers. 

The problem with invalidation is inevitable case-by-case litigation under 
the infectious invalidity doctrine. l 8.5 The Restatement of Property suggests 
that a court ask the followi ng question: 

If the I testator or senior J should now examinc his proposed plan of disposition 
with the parts excised therefrom which have been found to offend the rule 
against perpetuities, would be decide that his original scheme of dispoSition 
would be more closely approximated by invalidating all ... or part ... of the 
balance, or by allowing the balance to take effect in accordance with its tenos 
... 12116 

Although otherwise valid interests will likely be sustained.287 the legal 
proceSS-including generation of legal fees-would be involved. If a court 
must attempt to ascertain intent in cases of invalidity. would it not be 
preferable to have the court ascertain intent for a constructive pUrpose?288 
Consider the words of Professor Leach: 

All that is needed is to adopt the cy JlfCs principle .... lTJhe infectious 
invalidity rule is simply a C)' pres doctrine based upon an assumption of 
invalidity of the gift-lhe court considers which arrangement would "more 
closely approximate" the testator's wishes .... Just turn this idea around 
and perform the same process on the assumption of validity of the gift within 
the limits of the Rule-and the job is done: since there is no invalidity at all, 
but only reformation, there is no infectious invaliutty problem.'" 

In fact. Professor Leacb approved of the statutory repair method if 
combined with immediate cy pres: "'Of course, it would also be possible to 
have the specific provisions, and. in addition. a blanket statute to take care 
of cases not within any of the particular provisions .• [I agree one hundred 
per cent. . . .]"290 

The objections to cy pres-.including objections by wait-and-see oppo
nents-are ba.~ on the necessity for litigation and the potential for 
rewriting wills.19t Professor Leach stated in defense: 

284. Su L WAGCiONIER. NUl1HEU .• Slipra nulf: 6. It 298. 
2&~. Su IMPmleJo' accompanyinlllO(e 239. 
286. REn.,..,. ... "" l'JooouTy t 402 ,onllnellt • (19441. 
287. St< . .., .. Watkerv. Boat •. 24400. 439. 260S.E.2d 338 (1979). S., SH Connecticut B.nk" 

r ..... co. v. Brody. t"Conn. 6t6. 392 A.2d445 U97S) .. 
218. Sa Browder. COIUlruclio". JlIPrII note 245.11 1~20. 
289. I..each. Hilil hfMS)'lw:utill. lupt'tJ note 19. at 1149 (emphasis In oriJinal). 
290. Id, at 11SO {emphasis in ori.tftll}. The qutcd semcac::e Wli wrinea by Professor Simes; the 

parenlhelical Slalernent was Professor uacn', commerll thcreco. Professor Browder uqed' me same 
solulioa. Browder. COfrJrnICrion. ,.". ftOtc 24S. at I~. 

29t. Su .•. , .. PoweUM,morandum ............ to ... t38,L. StMES. PuwcPou<:v. 'uplllnote t3. 
It 78-79. Professor Simes preferred et'IK':Unenl of specifk stalUlel to deal with .. y new situations, Id. 
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The big incenlive 10 perpeluities liligalion. and 10 Ihe Ihreat of litigation that 
forces serious concession by way of compromise. is ils all-or-nothing charac
ler. If the contestanl wins. the proponent gets nothing. But when the issue is 
limited 10 Ihe question of what refonnalion within the limits of the Rule will 
mostdosely approKimalelhe teslator's intent, lhe speclrumofpossiblechoices 
is very narrow. hardly worth litigating. l9l 

Professor Leach' s instincts have proven 10 be correct. From the four 
states which legislatively prescribe immediate cy pres ref ormalion, 293 only 
IWO California cases have been reported. Both involved a violation based on 
attaining an age in eKcess of 21.294 In effect, there would have been no cy 
pres cases from California--our most populous Slate-if, in 1963. Califor
nia had also adopted an age reduction construction rule. Similarly, there 
have been no reported cy pres cases from the five states after initial judicial 
adoption of Ihe cy pres doctrine.l9S 

Another feature could be added 10 the cy pres statute, specifically the 
allowance of extrinsic evidence to ascertain the transferor's intent. 296 This 
measure would ensure better effectuation ofthe transferor's intenl and in the 
process. would overcome any concern that a judge may arbitrarily and 
unwittingly rewrite a will. Finally, settlement would be further encouraged. 

C. Note on Powers 

This article has nOI specifically focused on powers of appointment. 
Because powers are subjecllo tru; common law Rulc,297 invalidilY can be 
avoided under the suggested scheme for refinement. 291 

Profes~ Maud~ley at500bjectcd loan tmmcdiatecypm approach. 1979 AU Procttdinss, $UPrd nCMe 4. 
II 464 (remll'tu or Profc$M)t Mlwh.tc:y). 

292. LelCh. Hail PrMsyll'IJlfia. Stlpr'Q note: 19. 1111:50. 
293. C,tifumia IC.L. avo COOl 17I5.S IDoeri .. 19711): Mi"""ri IMo. REV. STAT. I 442.555 

11965 SUPI'.)):Oklahorna(OKU. STAT. A"".Jit. 60.115.76(_.1971 '" Supp. 198511: r .... (TElI. 
PRoP. CODE A,..,.' '.043 (~ 1984n. A.llhoqh Ittcsc $WUIOr)' prOVisions prescribe n:t'onnatkwl 
whenever pMMbIe. lhe propos,al COftlCmplaiCS reform in aU situallons. 

294. E ..... 010...,... 70Cal. App. Jd3Sl. 138C.1. Rpor. 6841)977U ... E" ... ofOhilli •. 42C.1. 
App. Jd 433, 116Col. Rpor. 82111974). 

295. 8<rryv. UniunNart Bonk. 164W. VI. H8. 262 S.E.2d 766(19W):I ... E$!III.ofChunQ .... 
Vee Hop. 52 H.w. 40. 0169 P.2d 183 1I~70):' ... FoOl"'" Esu<e,I90 KIn. 498.376 P.2d 7&4(19621: 
C"""v. Berry. 243 Mi ... 321. 140 So. 2d 843 (1962): Edaerlyv. Barter. 66 N. H. 434_ 3 I A. 900(18911. 

196. Extrinsic evidence is admissible in charilll* ClIft inwivirlilhe c)' pres doctrioe. Sn O. 
BoGarr '" O. Boo.OT. rll, LAw OF roum AND rlUSTEU II 437.442 (m. 2d ed. 19171. esUiR.ic: 
cv idcnce. inctwlina teslimony rritm 1M dnrtialllKll'nC)'. h .. beea.adrnkced in inrectioulill'¥ahdity CIKS. 
SHI • .. Esweof ARliano, J9 A.O. 2d 711. 332 N. V.S.2d651 (19721.qIJ·d. 32 N. V.2d 1175. 299 N. E.2d 
897. 346 N.V.S. 2d 532 (1973). 

297. Special ruin in relation to powers IMY apply .anderthc(Olllmon law RUle. ~~ L. SIMES &. A. 
SII4ITH.S"PfGncxe 17. II 1111-121B. Su~MrQ'~ Bcrser. ThtRlllrA,GiIlJlhrft'ruitirIGlillMmrJIO 
,."..,,, of Ap{H>i., .. .,.,. 41 N ••. L. Rov. 513 (19621. 

2'98. New York cue law SUllCSlsthai vioillions wi II bcrcpaired when powers lreellercised invalidly 
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V. CONCLUSION 

In response to Professor Leach's basic question: "Why should we not 
'wait-and-see' ... 1" ,299 we should not "wait-and-see" for the innumera
ble reasons detailed in this miele. The most compelling reason is that the 
common law Rule has not caused any real problems. lOll Accordingly, we 
should not "use ... an atomic cannon to kill a gnat. "301 

Many of the other arguments for rejecting the wait-and-see cannon 
confirm Professor Powell's suspicions: "The inconveniences. unavoidably 
generated by the proposal, as 10 the costliness of litigation. and as to the 
controversies concerning contingent rights passing from generation to 
generation have been neither recognized nor adequately considered. "1Ol 

Professor Berger's criticism of the Restatement's approach properly ex
tends to aU wait-and-see methods: "I am afraid that if we adopt the 
[Restatement I package . . . wait and sec, and remote cy pns, we arc 
creating a minefield for future generations. "3OJ 

A case docs exist, however, for refining the common law Rule. By 
refinement, any harsh results under the Rule, as well as unnecessary 
litigation, can be eliminated. In addition to a statute encouraging settle
ments, the refinement technique relies upon specific repair stalUtes.J04 

Detractors claim specific statutes canllOl repair all conceivable situa
tions. JO.! They also suggest the difficulty in convincing legislatures 10 act 
when a new situation arises. 306 The response is th at no new traps have been 

under lhecommon I.w Rule. SuI." Manin', Will. S8 MilC. Zd 740.l96N. Y.s. Zd491{1968) (l)IIII,inl 
New York's •• reI1uction stINtC becaule eurcise vioilltd. New York's suspension (tNlllJo commoa 
lawl Rule)). 8ecaue New York does not have I c:y pres provision, some invaliddispotilioal on aen::isin, 
powcrs will n", be_. SuI • .. _. N.YL.I .. Scpl. 17. 1985 .• 'll.<oI. 6(N.Y. Co. Sun.)(allIO 
.pplyinJ infectious inYaiidilY doclrioe,. 

299. SUSllpno ..... ccomplllyi .. _J. 
300. Profeuor Mechem 0ftCI asked: "[s the common·law Nle really workinl so badly?" Mechem. 

F.rWr 1'7Ic>q.\u. , __ B. 11966. The ....... i •. "definildy .... - Su"",, Volkmer. TIot lAw of 
F.",,. /nu..m i. N'-11'Dn 11/. II C .. 1OImlN L. REV. 601. 649-SO (l91S). 

30 I. Outermnier. '''''p«fdri~1 R~wl",". IfIIN'D note 12. 
302. _1-.... """" 110 .. 10. &1128-29. 
3OJ. 1979 AU I'rocHdiltr •• SlIp'" note 4 •• , 4'6 (,.marb of Prof.SIOe Beracr'. Mlfty of Dean 

Rohan' ......... iom ....... _, ... " (Second) ¥efIion oppIY IOlhe pnenl wail·.nd· ... approach. 
See'A R. PonJ. ..... _ 8 •• 1l7F(lJ. 

J04. E ___ ~_IedFlllle .irJuesof rqrair ... tIIl." 
In achic>iI. dleobjocliveof perpelllity ... ( .. fi_l. dle specific IlIllllOry repair rnelhod holds 
lbe di_. of _led law ODd _·how 10 • mi51i ...... operIIH prediclaIsly. aad does DOl 
i_ wilh .... abiIily of .liliposllO _lIuy Ii"" • fino! jud ...... lhll .. i ....... is eilher 
Yaiid or iAYaiid. 10_, .... woitODd ____ leI .rund."'.,"aI_iHcaitoolof .... 
com_law Rule Api .. 1'0""",_. 

L. W.oGOOHEa. NIm ............... 6. II 300. 
lOS. Su . •. , .. J9"ftlJ~, •• ."..._4. II 216-8'7 ( ....... ofDean WiIIiamSch ..... '. 
306. s. •. •. , .. Leacb.u,m"""" •• ...,..- 191." J'8-59. 
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discovered recently.107 Assuming, arguendo, the validity of the detractors' 
stance, the unrepaired trap will be repaired (absent settlement) under the 
court's cy pres power. lOS Unlike deferred cy pres under the wait-and-see 
approach , J09 cy pres reformation will be relied upon only as a last resort. J10 

In the final analysis, the combination of perpetuities refinement by 
settlement, specific repair, and cy pres statutes is far preferable to any wait
and-see method. JII Even if there were more statutes by the former ap
proach, it can be safely predicted that the "swell of the law" caused by the 
added legislation will be less than the swell resulting from litigation unde'r 
the wait-and-see approach.312 

The wait-and-see approach has not been characterized as a "reform" 
measure in this article. The concept of "reform" does not encompass such 
elements as: solving a nonexistent-problem, encouraging dead hand con
trol, engrafting complexity, fostering litigation, and bllrdening future gen
erations with problems which can be immediately resolved. In truth, wait
and-see appears to be a misguided attempt to embellish upon the common 
law Rule. States should seriously consider repealing their wait-and-see 
legislation. 

The true spirit of perpetuit ies reform invol Yes changing the common law 
Rule itself. J1J Various reforms have been sUllested.Jl4 For example, the 
feudal concept of vesting could be discarded; this would effectively require 
posses.~ion within the perpetuities period. lIS But because the common law 

307. Thi$ sllitemcnt cJlclude$lraps under tummercilllr&nllClions. Consider Professot MMlcbley's 
view: .• New prublcm!i rruJly w.reU ariie; bUI if we tinda solutiunt6alllho5e which hlYelppeared siaec 1680. 
thai should. from II practical puinwr view. be ac:ccplabte.·· R. MoWD5UY. THE MODfJl.H lAw. J1IIHU noIc 
4l.atlH. 

308. 1 nde4.~, Prufc~!iur W'&lI:uncr h.s extolled lhe c)' pm (rc:fonnltionl melhod: "In fKl. hcPIIIIeYCf. 
tie reformation mclnCMidoe51101 aller lhe Rule at: all. II IN'''' lIwRuk illl«fami dlltJ"'~s ,hldispos;lion 
lQ conform '0 1M R~/t." Lull"";"" Wa"OMl'. IuptrJ note 33. at 5411 (empbuis in on .... U. 

309. Su lUP"fl1eJl.1 accompalyina lKMCi 135--41. 
310. Su slAprQ leltl .lCCnmpUI),inl noIes 2n-96. 
311. Pmfes~ Fletcher. I wlit·and·1CC oppoMftf:. recommended another rnelhod of perpetuilies 

retinemem. Reicher. A Rul~ o/Dist"nrr/lftlCliidil. ... ·,' ~Juj'in Rtjomt WilJuM., WdjlUr,. 20 STAN. L. 
RF.v ..... :59 (l96th. 

312. Professor l..elCncrilicil.ed the "penny-packet statutory mclhoci'" becauseil results in "s-welling 
the ma$!; oflOlw. "·1..eitCh &. Morris. BooJr. R,,,itt.'. 54 MICH. L. REV. SBO. S8t (J9S6Hreviewi'l, L. SlMEs, 
PuBLIC PoLiCY • ..".., ..,..IJI. • 

313. Allhough .some would !.:omider abroallioD of lhe nale 10 be n:t'onn. most: believe some Nle 
.... ins1 perpetuilies is desil1llble. Su SlIprD noce 13 and accompanyina tal. SnGleDn. Pr"nailJtS 10 

I'.~.,.,' Rqon,. by AboiititJII ill MII"itDba. 62 CAN. B.IEV. 611 (1914) fcrilicizina Manicoba'S repell of 
che common law Rille I. 

114. S ... <.R .. l)ec,h.Li"". i.B.in,ReviW<i. 97l.AW. Q. RlV . .!911198tl(od-., heell.nnol 
yean in lieu of Ii 'it'S in beinl). Another reformcould umil uvinlCllUKStolperiodof )'tin. e ... ' .so 1060 
)'HIS. 

315. This proposal was ftrst made by Prot'asor Simn. L. SIMBS. PuIUC Poucv • .npII note 13. It 
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Rule has caused no serious problems, major changes are not appropriate. 
As Professor Simes cautioned: "In the United States there is a long history 
of attempts to substitute another type of rule for the Rule against Per
petuities. And if anything can be deduced from that history, it is this. All 
attempts to substitute a new rule have proved to be unsatisfactory. "J16 

Minor reforms may be appropriate. For example, Professor Dukeminier 
justifiably urges changes in the so-called "commercial transactions" 
area.lI7 Such reformation is supported by the litigation brought during the 
eight-year period, 1975-198.5. Of the approximately 100 reported cases, 
with a 2.5% invalidation rate, most involved commercial leases, options, 
and preemptive rights. 318 At the same time, commercial-type transactions 
can be created by a trust or will disposition.ll 9 Although all such violations 
can be avoided by a saving clause, shorter time periods are desirable. no 
Lawyers and law students certainly should be cautioned about the dangers 
of perpetuities violations in commercial transactionsJ21 because the num
ber of commercial violations greatly exceeds the number of violations in 
the donative transfer area. 

An additional reform might be considered. Specifically, an attorney 
could be subject to malpractice liability for drafting an instrument which 
contains a perpetuities violation without a saving clause. Although mal
practice liability is not the ultimate answer,J22 its threat may encourage 

so..82. It WIS taler embrxed by ProfeISOf Schuyler. Scftuylcr. Sirouid ,II, Rul~ ARm"" hrtHluilirs 
Diu'ard IIi VtSI! 56 Mien. L. REV. 68) (19.58'. lIHnois st,lbslantiilU)' aIiopted (he Schu.yler proposal in: 
1969. Su Schuyler. TM StatulreM",."i", Ptrpnuirits. 65 Nw. U _ L. REV.) (1970) (discussina Illinois 
ieSislationl. 

J 16. L. SIMES. PuBUC Poucv. jtl"ra mle IJ. 1112. Allhou,gh lhe lilinuis 5111UIt' has been criticized. 
FUrlMr Trtlllls ill2 1'n/Hlui,irJ. S Rf.AL PaoP .• PRoa. de. Ta. J. )JJ, J42-4S (1970), lhere haw: been ItO 

reporled cases ullder 1he sy5lem. 
3\1. S~t Ollkeminter". TlIt Mra..urilt, Liw .• , !upra POle 9, al 1706-08. By limilinllhe Rntaremenl 

(Second) todonatiw transfers. ProfessorCunu inienttonilly barfed considetaltonof the Rute in n:lalion 
to commerc:iIIII'lllSlCliOftS. 1918 AU Pr«udi"". sflPlitl noI.C 4. II 22~. Proftuor Puwel1crilic:ized this 
decision. Powell Memorandum. Sff#WG noae 10. at 127. A.SNopted.Ihe- USRAP llsoe:c.cludes commel'tlal 
(nondonldYe) lrInUen from its Stll\lIory Rule Againsl Perpetuiliel. USRA.P § 4( \)( 1986). 

318. Stt. ~.~ .. Siniard'll. Oll'llil. 618 P.ld 1191 (Okla. 1984) (inllalidatinl a commcrc-i.allease); 
SoffaloSeminary v. Mc:Canhy. 58 N. Y.2d867. 447 N.E.2d 76.460 N. Y.S.2d 521 (198J) (invalidating 
an option I; Perry II. Brundap:.:ZOO Colo. 229.614 P.24l62 (1980) (invalidalinl a preemptive rights 
.. sn::emenc). 

319. SnKaufmlllv. Zimmer. 281 N.W.2d 8S4 (low. 1919). 
320. USRAP drafts recommeaded. ~year dW'llion rutes for commercial trlnYClions. Su, t.g., 

OOAfT USRAPISprifti. 19861.,"';"_1,1111-16. Theserules ..... del.'.d from ,he final draft UN ... 
STAllJ1t)O.Y R. AoAMr PuP!T\JmES (Discussion Draft 'uly 31. 1986). 

321. 1bedraftcr fimshoukiucauinwheCbtrdlecommen::ialtransaction is SUbjccllOtM Rule. For 
"ample. ,he New York Coutl of Appeals _,Iy hekldW prampci .. ri .... (righll of fino .. fosal) in 
commercial and lCft'e",mentai. lI'MSIdioM .. rK\It subject to the Rule. Melropolitan Transil AUIh. Y. 
Bruken Real,y Corp .. 61 N. Y.U 1S6. 492 N.E.2d319. 501 N.Y.S.2d 306(19861. 

322. S .. Unpin" ~. SlIP'" IIOIC JJ. II ,81-90. 
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universal use of say ing c1auscs. J2J In the process, transferors will determine 
the beneficiaries on trust termination, instead of courts making thaI deci
sion under a wait-and-see system. 

In the end. wait-and-see must be rejected. It imposes unnecessary and 
unacceptable burdens for lives not yet in being. It is one thing to write a law 
review article arguing about wait-and-see. ll4 It is quite another to burden 
society with it. 

323. S .. ...... _ 196. 
324. ProfcuorWilIOMftenwked1hat il was "one lhillitowritealaw te"Jicw lI1icle" onthecausal

lives method.. buIIftOIMrto".pply (itl in Klllllpnctkc.·· SuWI,IIOMf. P,rsp«tiw. SuptG ftOIIe9.11 

171'. 
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APPENDIX 

SUGGESTED STATUTES TO REFINE THE COMMON LAW RULE 
AGAINST PERPETUITIES 

SECTION I: SAVING CLAUSE RECOGNI:J"ION. 

If a provision in an instrument terminates a nonvested property inten:st 
that has not vested 21 years after the death of the survivor of a group of 
individuals identified by name or by reference to an identifiable class and 
alive when the period of the common Jaw Rule Against ~rpetuities began 
to run, that interest is valid. If determining. the death of the survivor \VOIIld 
be impracticable, the validity ofthe property interest must be determined as 
if that provision did not exist. 

SECTION 2: SETTLEMENT AUTHORITY 

A court may approve a good faith compromise of a perpetuities mailer if 
it is just and reasonable to all parties, including unborn and unascertained 
persons. For this purpose. a guardian shall be appointed to repn:sent 
unborn and unascertained persons. 

SECTION 3: RULES OF CONSTRUCTION 

(a) Unless a contrary intention appears. the rules of construction in this 
section apply if an interest would be void under the common law Rule 
Against Perpetuities. 

(b) 1be rules of construction apply in the order set forth in the following 
paragraphs. A rule shall be applied only if necessary to validate an interest 
under the common law Rule Against Perpetuities. 

(I) Administrative Contingencies 
Where the duration of vesting of an interest is contingent upon the 

probate of a will. the appointment of a fiduciary. the location of a dis
tributee. the payment of debts. the salt of assel~, the settlement ofan estate. 
the determination of questiops relating to an estate or transfer tax or the 
occurrence of any specifi~ contingency. the instrument shall be construed 
to require such contingency to (lCCur. if at all. within 21 years from the 
effective date of the instrument creating such interest. 

(2) Unrealistic Birth Possibilities; Possibility of Adoption Disngarded 
(A) Where the validity of a disposition depends upon the ability of a 

person to have a child at some future lime. it shall be pn:sumed, subject to 
subpararaph (8). that a male can have a child at 14 years of age or over. but 
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not under that age, and that a female can have a child at 12 years of age or 
over, but not under that age or over the age of SS years. 

(B) In the case of a living person, evidence may be given to establish 
whether he or she is able to have a child at the time in question. 

(e) Where the validity of a disposition depends upon the ability of a 
person to have a child at some future time, the possibility that such person 
may have a child by adoption shall be disregarded. 

(3) Unborn Person Possibility 
Where an interest would be invalid because of the possibility that the 

person to whom it is given or limited may be a person not in being at the 
time of the creation of the interest. and such person is referred to in the 
instrument creating such interest as the spouse, widow, or widower of 
another person, it shall be conclusively presumed that such reference is to a 
person in being on the effective date of the instrument. 

(4) Reduction of Age /021 for Vesting Purposes; Deferred Possession 
Allowed 

(A) If an interest would be invalid under the common law Rule Against 
Perpetuities because made to depend for its vesting upon any person 
attaining an age in excess of21 years, the age contingency shall be reduced 
to 21 years for vesting purposes only. 

(8) Notwithstanding subparagraph (A). possession of the interest shall 
be postponed to the age specified in the Instrument or to age SO, whichever 
occurs sooner. 

(e) Notwithstanding subparagraph (A), the person or persons entitled to 
the property or enjoy ment thereof. from ages 21 and until the age pre
scribed in the instrument. shall continue such entitlement. 

(5) Class Gift Cons/ruction 
If an interest would be invalid under the common law Rule Against 

Perpetuities by including aftcrborn persons within a class, afterborns shall 
be excluded from the class to the extent necessary to avoid a violation under 
the common law Rule Against Perpetuities. 

SECTION 4: ey PRES AUTHORITY 

If, after application of the foregoing statutes, an interest would be invalid 
under the common law Rule, a court shall reform the interest within the 
limits of the Rule by approximaiing the transferor's intention as nearly as 
possible. For this purpose, extrinsic evidence shall be admissible. 
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EXHIBITS 2-4 
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NOTE: In order to save costs, the articles comprising Exhibits 

2-4 have not been reproduced for general distribution. These articles 

are readily available in law libraries and have previously been 

distributed. Their citations are: 

Exhibit 2 

Dukeminier, The Uniform Statutory Rule Against 
Perpetuities: Ninety Years in Limbo, 34 UCLA L. Rev. 1023 
(1987). [This article was originally distributed with 
Memorandum 89-53 in May 1989.] 

Exhibit 3 

Waggoner, The Uniform Statutory Rule Against 
Perpetuities: The Rationale of the PO-Year Waiting Period, 73 
Cornell L. Rev. 157 (1988). [This article was originally 
distributed with Memorandum 89-53 in May 1989.] 

Exhibit 4 

Bloom, Perpetuities Refinement: There Is an Alternative, 
62 Wash. L. Rev. 23 (1987). [This article was originally 
distributed with the First Supplement to Memorandum 89-53 in 
June 1989.] 

USRAP Pamphlet 

The 40-page pamphlet containing the Prefatory Note, official text 

of USRAP, and comments published by the Uniform Law Commissioners is 

also not included with this memorandum. A copy was originally 

distributed with Memorandum 89-53 in May 1989. We still have a few 

copies of these pamphlets which will be sent on request until the 

supply is exhausted. 

The pamphlet may also be obtained from the National Conference of 

Commissioners on Uniform State Laws, 645 North Michigan Avenue, Suite 

510, Chicago, IL 60611. Telephone (312) 321-9710. 

[Pages 59-188] 



• Memo 90-22 c EXHIBIT 5 Study 1-3013 !jJ Cornell University 
-_ Cornell Law School 
- Myron TaylDr Hall 

Ithaca, New York 148'3-4901 

August 3, 1988 

Re: Uniform statutory Rule Against Perpetuities 

To Whom It May Concern: 

I am writing to express my support of the Uniform statutory 
Rule Against Perpetuities and to correct some misapprehensions 
about it. 

In a recent article in the UCLA Law Review Professor Jesse 
Dukeminier, an outspoken opponent of the Uniform Rule, states 
that the 90-year period allowed in the Uniform Rule is a proxy 
for the discredited device of using the lives of ·12 healthy 
babies" by which to extend the time during which the validity of 
interests subject to the Rule would remain undetermined. And he 
argues that the effect of the 90-year period is to extend control 
of the dead hand substantially beyond that allowed under the 
common-law version of the Rule Against perpetuities and by most 
perpetuity savings clauses. 

Professor Dukeminier is simply wrong on both counts. The 
Uniform Rule's 90-year period is not based on the 12 healthy 
babies gimmick; there is absolutely no basis for the suggestion 
that it is. Rather it is based on the average period utilized in 
common perpetuities savings clauses. And the 90-year period, far 
from extending dead hand control, merely codifies the waiting 
period that is provided in perpetuities savings clauses and under 
the common law. It has always been thought that the common-law 
perpetuity period of "lives in being plus 21 years· permits dead 
hand control for about a hundred years. Professor Dukeminier's 
claim that the Uniform Rule alters the law's compromise between 
the interests of deceased donors and living donees is quite 
without foundation. What the Rule really does is to extend the 
benefit gained by a well-drafted perpetuity savings clause to 
individuals who cannot afford counsel who are sophisticated in 
estates and trusts law. In this sense the Uniform Rule strongly 
serves the public interest. 

189 



-., 

August J, 1988 Page 2 

Professor Dukeminier's views about the policy and effect of 
the Uniform Rule are idiosyncratic. I do not know of any other 
scholar in the field of estates and trusts who shares his views. 
The very sUbstantial weight of opinion by these specialists 
supports the Uniform Rule. I urge to you to support the Rule. 

If I can be of any further assistance, please do not 
hesitate to call upon me. 

sincerely, 

Gregory S. Alexander 
Professor of Law 

190 



OLIN L. BROWDER 

THE UNIVERSITY OF MICHIGAN 
LAW SCHOOL 
Hutchins Ha" 

Ann Arbor, Michigan 48109 

James V. Campbell Professor of Law Emeritus 

June 16, 1988 

Statement in Support of the 
Uniform Statutory Rule Against Perpetuities 

This statement in support of the Uniform Statutory Rule Against 
Perpetuities derives from a lifetime of teaching in that field and also 
from my special interest as exhibited by my having served as Chairman 
of the ABA Committee on Rules Against Perpetuities. 

When in efforts to reform the common-law Rule against Perpetuities 
the so-called wait-and-see doctrine was proposed, much difficulty and 
controversy arose over determining the "measuring lives" to govern the 
perpetuity period. This always was and still is a perplexing problem for 
students and practicing lawyers in drafting within the proper limits of 
the common-law Rule. It was evident under the wait-and-see doctrine that 
determining measuring lives became a special difficulty exceeding that in 
dealing with the common-law Rule. When with seeming suddenness the 
Committee announced that perpetuity doctrine could be framed without any 
reference at all to measuring lives -- that is, by reference to a 90-year 
period in gross, the reaction in some quarters was one of disbelief. One 
certainly cannot dismiss the measuring-lives problem in that fashion under 
the common-law Rule. But the genius of the Committee's solution lies in 
its consummate simplicity which, as the Committee has demonstrated, actually 
works in practice. The ingenuity of it lies in the recognition that the 
peculiarities of the wait-and-see doctrine carried the seed for the peculiar
ly apt and simple solution. Yet there may be those who having devoted a life
time digging through all those old complexities and teaching the way through 
to others, would recoil in shock that all that effort had now become irrele
vant. It is painful sometimes to yield up the old chestnuts. But it must 
be done, for it really works. 

Olin L. Browder 
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THE UNIVERSITY OF GEORGIA 

SCHOOL OF LAW 

TO WHOM IT MAY CONCERN: 

Re: Uniform Statutory Rule Against Perpetuities 

This letter is written in support of the Uniform Statutory 
Rule Against Perpetuities (hereinafter called the Uniform Act). 
The Uniform Act provides that an interest is valid if it 
satisfies the cononon law Rule Against perpetuities, or if the 
interest either vests or terminates within 90 years after its 
creation. This waiting period would prevent a court from 
invalidating an interest for 90 years after the testator's death. 
If the interest either vests or terminates within that period, it 
would be valid. In the unlikely event that the interest still 
remained contingent at the end of that time and had not satisfied 
the com-mon law Rule Against perpetuities, the gift would be 
judicially reformed in the manner designed most closely to carry 
out the testator's intent. 

The 90-year period is really an added margin of safety for 
the draftsman and for his or her client. Since all future 
interests would be valid for 90 years, no will or trust disposing 
of the client's property could be struck down for remoteness of 
vesting during the attorney's lifetime. This would reduce liti
gation, save money for the testator's family, and virtually 
eliminate the lawyer's potential liability for drafting a dispo
sition that violates the common law Rule. 

I do not believe that the Uniform Act would change the 
drafting practices of attorneys who now draw wills and trusts. 
The full 90-year period would be needed in few, if any, cases 
because virtually all interests created would terminate or vest 
much earlier than the allowable waiting period. Most clients are 
not interested in projecting dead hand control to its outermost 
limi ts, and I believe that the desires of clients would still 
continue to be met within the orthodox Rule. But the margin of 
safety would be there just in case it might conceivably be 
needed. 

Many draftsmen routinely insert a perpetuity saving clause 
into the will or trust directing that any contingency must end no 
later than 21 years after the death of the last survivor of a 
group of lives in being, and requiring distribution to a 
designated group of tak~rs at the end of the perpetuity period. 
The 90-year waiting period would operate similar to the usual 
perpetuity saving clause. 

In my judgment, the adoption of the Uniform Act would 
benefit the client seeking estate planning services. A large 

192 

AN EQUAL 0I'1OJm1NlfY IAmRAU:r1V£ ACnOH INST1TIJT10N 



-. 
-2-

number of our perpetuities cases involve perfectly innocent 
dispositions where the peculiarities and traps of the Rule either 
cause gifts to fail or produce wasteful litigation. As Professor 

Leach so well put it in his famous Nutshell article, "Wills fail 
because of inept work of lawyers, not because of excessive 
demands of testators." Leach, Perpetuities in a Nutshell, 51 
Harv. L. Rev. 638, 669 (1938). The 90-year period would give to 
every client the benefit of having selected a skilled draftsman 
even when he or she has chosen a lawyer who is not a perpetuities 
expert. The Uniform Act would take most of the sting out of the 
Rule Against Perpetuities. It has my whole-hearted support. 

Thank you for allowing me to express my views in support of 
the Uniform Act. 

VFC:rjc 

Sincerely, 

i -:1..;P/. ' . (,/Mtt1 7 I vf~ 
veiner F. ChaffinpI 
Callaway Professor of Law 
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The University of Iowa C 
Iowa City, Iowa 52242 

CoIege of Law 

June 22, 1988 

To whom it may concern: 

I am writing in support of enactment of the Uniform Statutory Rule 
Against Perpetuities, Commentators and practitioners have long agreed that 
the common law rule is unacceptable because it operates harshly to 
invalidate interests on the possibility that unlikely events may occur, and 
because only those testators who are unadvised or badly advised suffer its 
harsh effects. The issue is not whether the common law rule needs reform, 
but what type of reform the legislature should enact. 

The Uniform Rule offers a reasonable, workable, and simple solution. 
The 90-year waiting period avoids the difficulties of identifying a class 
of actual measuring lives encountered by the Restatement's formulation of 
the wait-and-see reform or other proposals looking for lives causally 
related to vesting. Moreover, it avoids these complexities while achieving 
the important policy goal of extending the benefits of expert estate 
planning to all testators. 

I appreciate that some, most notably, Professor Dukeminier, who has 
written extensively in this area and who I greatly respect, disagree with 
the last proposition. Professor Dukeminier has written that the 90-year 
waiting period falls far short of an expertly drawn savings clause tailored 
for a particular disposition. He would prefer legislatures modify the 
common law rule by authorizing courts to reform the instrument immediately 
to further the transferor's intent within the constraints of the 
perpetuities period. This cy pres proposal gives all testators the 
advantage of a tailor-made savings clause and beneficiaries certainty of 
the nature of the testator's disposition, but it does so only at the cost 
to the parties of a lawsuit for every doubtful instrument. I do not 
believe the benefits of cy pres warrant its costs, and prefer the Uniform 
Rule's approach. 

I come to this conclusion because I believe the claimed advantages of 
cv pres are illusory. All savings clauses are inherently arbitrary and 
the 90-year waiting period is no worse than sny other savings clause. 
Focusing on the arbitrary termination time misses the purpose of savings 
clauses and the 90-year waiting period. Their function is to identify a 
reasonable amount of time for all contingent interests created by the 
instrument to vest or fail to vest. Both serve this function equally well. 
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The benefits of predictability also are overstated. Even after £I 
pres, the beneficiaries' interests nevertheless remain contingent on the 
occurrence or nonoccurrence of events during the designated period. 
Neither cy pres nor the 90-year waiting period produce greater certainty of 
property ownership during the perpetuities period. 

The Uniform Rule neither increases the likelihood of arbitrary 
termination nor uncertainty of property titles. Instead, it provides an 
elegantly simple reform to the complex law of perpetuities, and I urge you 
to consider its adoption. 

Cordially, 

V~~O~ 
e Fellows 

MLF/ls 
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UNIVERSITY OF CALIFORNIA, BERKELEY 

BEBEE! EY • DAVIS • mVINE • LOS ANGELES • RIY'EItSIDB • SAN DlBGO • SAN FRANCISCO 

SCHOOL OF LAW (BOALT HALLI 
BERKELEY. CALIFORNIA 94720-2499 
lUEPHONE(4151642-lB29 

Statement in Support of the 
Uniform Statutory Rule Against Perpetuities Act 

I write this statement to add my voice to those of many 
practitioners and academicians who support the Uniform Statutory 
Rule Against Perpetuities Act (USRAPA) and who do not share the 
objections raised to it by Professor Jesse Dukeminier, even 
though he is a knowledgeable scholar who has made significant 
contributions to understanding and reforming the rule against 
perpetuities. 

There is potential merit both in the approach advocated by 
Professor Dukeminier and in the USRAPA approach, but each 
requires careful working out in detail. This work has been done 
in USRAPA. Most observers agree that the details have not been 
sufficiently worked out in the other approach, which was tried 
and eventually rejected in the American Law Institute's 
Restatement of Property Second (ALI) project, for which I serve 
as an adviser; that part of the ALI project ended up with a most 
unfortunate variation with which almost no one is now pleased. A 
legislative solution offers greater freedom in solving the 
perpetuities problems than does a mere re-writing of common law 
(the normal ALI goal). The result of the liberated approach in 
USRAPA is very promising in terms of public policy concerns and 
in terms of simplicity and fairplay for transferors and their 
beneficiaries. 

I personally believe that a return to the approach Professor 
Dukeminier advocates would be preferable to the ALI rule, but I 
believe that approach would require major additional work beyond 
what has been done in its few existing legislative models. 
Furthermore, the added details and even the end result will 
inevitably be controversial, especially among those less 
generally sympathetic to that approach than I. By contrast, 
USRAPA has not generated widespread controversy, but offers what 
has become broadly accepted as a good, workable solution to a 
problem that has plagued us for decades. Incidentally, this is a 
problem that could well become more serious in the immediate 
future because of tax incentives encouraging the use of long-term 
trusts, especially the new $1 million exemption under Chapter 13 
of the Internal Revenue Code of 1986. 
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As a member of the Joint Editorial Board for the Uniform 
Probate Code when the question of perpetuities reform came up 

~earlier in that body, I initially preferred to see efforts made 
along the same approach that Professor Dukeminier favors. I have 
become a convert, however, now that I see the results of the 
finished USRAPA project while continuing to feel that the 
necessary work on the other approach has not been done. (On the 
problems with the other approach, I generally agree with 
Professor Lawrence Waggoner, USRAPA's Reporter, who has in the 
last few years debated these matters with Professor Dukeminier at 
length in the law reviews.) 

Finally, I believe also that uniformity is important in 
perpetuities matters. Many estates from which trusts are funded, 
plus the effects of powers of appointment, involve multi-state 
sources or contacts. without uniformity many and serious 
conflict of laws problems will result. It may be some years 
before all or nearly all of the states will act on a modern 
reform, but when the job is done we should not indefinitely have 
to cope (in planning, in administration and in court) with two 
basically inconsistent types of solutions. 

The need for perpetuities reform is quite generally 
recognized, as is the desirability of uniformity. Under the 
present circumstances it seems equally apparent -- even to an 
initial doubter like myself -- that the best solution is 
USRAPA. I am pleased therefore to join in recommending this 
statute for consideration by the law improvement commissions and 
legislatures of the various American jurisdictions. 
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OJftce of the Dean 

June 
1988 

The University of Alabama 
&hool of Law 

Box 1435 
Tuscaloosa, Alabama 35487·1435 

-. 

TO WHOM IT MAY CONCERN: 

FROM: Thomas L. Jones~' 
Vice Dean and Alumni (Class of '36) Professor of Law 
Alabama Commissioner on Uniform State Laws 

RE: The Uniform Statutory Rule Aqainst Perpetuities 

The purpose of this memorandum is to make a general statement 
concerning, but also to give my strong support for, The Uniform 
Statutory Rule Against Perpetuities. 

As all attorneys, and manv laypersons, know, the common-law Rule 
Against Perpetuities can lead to some very harsh results 
particularly where there has been inadequate planning. Except 
for reverence for a rule of very long standing, there remains 
little to recommend a strlct application of the Rule. For many 
years, lawyers and judges alike have sought ways to alleviate the 
uncertainty of its application and relief from undesired and 
unintended results of its application. Probably one of the more 
notable efforts to provide relief from the common-law RAP has 
been the attempts to promote a "wait-and-see" doctrine. The 
"wait-and-see" doctrine has been promoted extensively by 
Professors Leach and Casner of the Harvard Law School and 
strongly supported by Professor Jesse Dukeminier. presently of 
the UCLA Law School. These attempts to promote the 
"wait-and-see" rule have been throuqh suggested statutes, 
recommendations for judicial adoption without prior statutory 
adoptions, and recommendations for revision of the "black-letter" 
statements in the Restatement of Property. The "wait-and-see" 
doctrine promoted in these efforts nas continued to measure the 
period for application based on a life or lives in being at the 
time the interest was created. The ",~ait-and-see" doctrine based 
an this modification, while recognizing a need far revisiDn~ has 
been adopted, either by statute or judicial decisions, in a 
relatively small number of jurisdictions. Professor Jesse 
Dukeminier today probablv is the strongest advocate <recognizing 
that Professor Casner, though retired, would strongly disagree 
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MEMORANDUM RE: The Uniform Statutory Rule Against Perpetuities 
FROM: Thomas L. Jones 
June, 1988 
Page 2 

with this rating) of the "wait-and-see" doctrine so modified, as 
an alternative to the strict application of the common-law RAP. 

The National Conference of Commissioners on Uniform State Laws 
[NCCUSL] has been requested on several occasions to review the 
Rule Against Perpetuities and to suggest legislation that will 
provide more certainty to the Rule in order to carry out more 
nearly the probable intent of the transferor property owner. 
In 1986, the NCCUSL promulgated the Uniform Statutory Rule 
Against Perpetuities. The NCCUSL is an organization oT 250+ 
attorneys representing every state plus the District of Columbia 
and Puerto Rico. Professor Lawrence Waggoner, of The University 
of Michigan Law School, served as the Reporter for the suggested 
statute. He worked with a drafting committee of practicing 
attorneys and law teachers, who are experts in property law. The 
various drafts of the proposed statute were reviewed on a 
line-by-line basis by all of the Commissioners at least twice 
over a two-year period. The proposed statute was reviewed 
further through the American Bar Association by a much broader 
number of attorneys from all parts of the country and from all 
types of law practices. It also was reviewed by other interested 
groups, such as judges. real estate groups and trust officers. 
Every attempt was made to have the proposed statute revising the 
common-law RAP reviewed for recommendations by as broad a base of 
interested persons as pOSSible. 

The Uniform Statutory Rule Against Perpetuities also adopts a 
"wait-and-see" approach, but It achieves more certainty by using 
as the outside limit a time period not necessarilv related to a 
specific life or lives in being. 

It was (and is) the considered judgment and consensus of all of 
these various interest groups that The Uniform Statutory Rule 
Against Perpetuities is the most viable alternative to the 
common-law Rule Against Perpetuities, which essentially is still 
the majority rule in the United States. The Uniform Statutory 
Rule Against Perpetuities has received broad acceptance in 
concept by attorneys who draft and construe these wills, trusts 
and conveyances, bv judges who must construe these legal 
documents, and by fiduciaries who often have to construe these 
instruments in fulfilling their administrative duties. 
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FROM: Thomas L. Jones 
June, 1988 
Page 3 

Professor Dukeminier continues to support and advocate a 
different alternative. Professor Dukeminier has devoted an 
enormous amount of time Over several years, perhaps more than 
three decades, to analyzing the Rule Against Perpetuities and 
seeking solutions to the problems presented by the Rule in its 
common-law form. While I have a very high regard for Professor 
Dukeminier, both professionally and as a friend, this is an issue 
on which reasonable persons can differ. I too have taught 
property law for two decades. In my judgment. Professor 
Dukeminier simply does not offer the better solution to the 
problems. The Uniform Statutory Rule Against Perpetuities 
certainly appears to a broad base of interested persons and to me 
to be the superior proposal. for providing the desired relief, of 
the alternatives that have been suggested. I strongly recommend 
Tha Uniform statutory Rula Against Perpetuities to you as a 
viable solution to an old, old problem in the law. 

This statement is general, but if [ can be of help in making more 
specific comments concerning the details of the recommended 
statute or in answering soecific inquiries, please do not 
hesitate to contact me. My telephone number is No. [205J 
348-5750. For more detalled analyses of The Uniform Statutory 
Rule Against Perpetuities I also recommend Professor Waggoner's 
law journal discussions of the recommended statute. 

The recommended statute is worthy of YOllr consideration and 
review. If you do that, am confident that you will support its 
adoption and enactment. 

* '* * * * 
TLJ/jw 
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Telepo'\one NOI: 
(l19) 3]S-90S9 (Office) 

(l19) 3]B-41&1 (Home) 

To Whom It May Concern: 

SHELDON F. KURTZ 
Percy Bordwell Professor of Law 

University of Iowa Law School 
Boyd Law Building 

Iowa City, J A 52242 

June 28, 1988 

J am writing this letter to support the adoption of the Uniform Statutory Rule 
Against Perpetuities. I do so with mixed emotions for J have only the greatest 
respect, admiration and affection for Professor Jesse Dukeminier who is the principal 
opponent of this legislation. 

Professor Dukeminier is a forceful advocate for perpetuity reform although he 
advocates a different mute- wait-and-see. I have also supported perpetuity statutory 
reform through wait-and-..., along the lines of the ALI's Restatement approach and 
authored the Iowa Perpetuity Act. Nonetheless I feel that the best hope for much 
needed national reform lies in neither Professor Dukeminier's nor the A L1'. work but 
in the fmal product of the Commissioners on Uniform State Law. 

The modem movement towards perpetuity reform begins in the late 40's and early 
50's but has been one sad tale after another. Most scholars, if not all scholars, 
agree the common law rule is unduly harsh, unforgiving and in need of reform. Mo.t 
scholars agree that anyone of the reforms, "wait-and-see: cy pres (reformation) or a 
fixed maximum perpetuity period is preferable to the common law Rule against 
Perpetuities. Thus it seems to be true that some reform is better than no reform. 

But scholars and ultimately the other members of the legal profession disagree on 
which reform is the best reform. And, in my judgment the debate and quarrels have 
lasted too long. Thus, J support the Uniform Rule not because it is the best reform, 
although it may be. Rather I support it because it may be the best (and perhaps only) 
solution that currently ha. the support of a broad spectrum of knowledgeable 
academics and thoughtful practitioners which has any possibility of being 
legislatively adopted nationally. Enactment of such reform could end this overly long 
albeit at times edifying and always entertaining debate and provide society with the 
benefits of a uniform national rule. 

The common law rule against perpetuities is one of the few areas of law relating 
to property transfers that plagues both bench, bar and scholars in understanding and 
application. I think it is important that perpetuity reform receive a national 
solution. While we historically treat the law of wiDs and trusts as a local matter, 
in fact in our mobile society, one never knows which state's law will govem the 
disposition of property rights and at what point in time and upon what person's death 
state law regarding perpetuities will be invoked. A simple solution, as offered by 
the Uniform Act, that is easily understood and for the most part easily applied with 
little administration cost, including judicial intervention in the construction of 
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Letter to To Whom It May Concern 
June 28, 1988 
Page 2 

will or fashioning of document reform is worth serious consideration by every 
legislator. 

Sincerely, 

~I-~~ 
Sheldon F. Kurtz 
Percy Bordwell Prof. or 

SPKjle 
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John H. Langbein 
Max Pam Professor of 
American and Foreign Law 

THE UNIVERSITY OF CHICAGO 

THE LAW SCHOOL 

2 June 1988 

Statement in Support of the 
Unifonn S~atutory ~ule Against Perpetuities 

1111 East 60th Street 
Chic ago, IL 60637 

(312) 702-9584 

As a member of the IllinOlS delegation to the National 
Conference of Commissioners on Uniform State Laws, and a 
specialist in advanced property law, I followed closely the 
drafting and promulgation of the Uniform Statutory Rule Against 
Perpetuities (USRAP). 

In my judgment, USRAP represents a brilliant, simple, and 
equitable solution to the legendary pitfalls of the common law 
rule. USRAP will effectively eliminate the scourge of innocuous 
blunders that defeat the expectations of ordinary persons, while 
fully preventing the varieties of dead-hand control of property 
that the common law rule rightly seeks to suppress. 

USRAP embodies the results of a generation of judicial 
activity and legal scholarship. There is an overwhelming 
consensus among academic experts who have studied the matter that 
USRAP represents the optimal solution to the perpetuities 
problem. No solution to a problem that is susceptible to so many 
potential solutions will acheive unanimous support from academic 
lawyers, many of whom have treasured the common law rule for its 
intellectual exercise. Perpetuities law is a much beloved field 
among teachers of advanced property law; widespread enactment of 
USRAP, by curing the standard perpetuities defects, will dethrone 
the study of perpetuities law from its present prominence in law 
school curricula. But nostalgia for the intricacies of the old 
law hardly justifies perpetuating its injustices. 

Accordingly, I commend USRAP to legislators in every 
American jurisdiction. 

/:;:~L 
( John H. Langbein 
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To Whom It May Concern: 

In drafting the Uniform Statutory Rule vs. 
Perpetuities Act, the Commissioners on Uniform State 
Laws carefully reviewed the suggestions of several 
legal scholars, including those of Professor Dukeminier. 
As you know, the common law rule is a complicated one 
often leading to frustration of the testator's intent. 
That caused the leading practitioners to devise 
complicated savings clauses which were not used by 
less sophisticated estate planners and the general 
public in preparing wills. 

The Uniform Act therefore represents an effort 
to provide a legal structure which is practical and 
at the same time limit "dead hand" control. All 
proposals were carefully evaluated and the final 
product received almost unanimous support by the 
Uniform Law Commissioners. Uniformity of law among 
the states is a most desirable objective to protect 
American citizens whose property is located in 
different states. The Uniform Act is designed to 
reach that objective and it is supported by the 
great majority of legal scholars as well as 
practicing lawyers. 

The National Conference is hopeful that every 
state will soon have the Uniform Act in effect. 

Cordially, 
j 

I I r' f·-W!.,1 -..1/ 
oI.t' '- ~ 

William J.'Pierce 
Executive tirector 
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ALLAN F. SMITH 
Professor Emeritus 
508 Legal Research Building 

r ..... 
THE UNIVERSITY OF MICHIGAN 

LAW SCHOOL 
Ann Arbor. Michigan 48109 

June 15, 1988 

To Whom It May Concern: 

In your consideration of the possible adoption of the 
Uniform Statutory Rule Against Perpetuities, I hope these com
ments will serve to encourage your favorable response. I am the 
co-author of Simes and Smith on Future Interests, a treatise 
which is generally regarded as authoritative on matters related 
to that subject matter. I have taught in the Property field for 
more than 20 years. 

I am aware that Professor Jesse Dukeminier of U.C.L.A. has 
criticized the proposed Uniform Act in articles appearing in the 
California, Columbia and U.C.L.A. Law Reviews, and has advocated 
a different solution to what is admittedly a problem requiring 
statutory correction. While I respect the scholarship of Profes
sor Dukeminier, I believe that his criticisms are not valid ones, 
and that the solution proposed in the Uniform Act is vastly 
superior to that which he proposes. 

The common law Rule Against Perpetuities has been a 
marvelous area for law teachers, because it is highly technical, 
and requires great intellectual discipline in those who seek to 
master its intricacies. Its practical consequences, however, 
have been generally harmful to testators and beneficiaries of 
property dispositions. Interests have been struck down, because 
of hypothetical possibilities, which in no way were likely to 
violate the basic policy promoted by the Rule. It is rather a 
trap for the unwary, and for more than a generation, we have 
sought a way to eliminate the unnecessary harm caused by the Rule 
and yet preserve the policy it promotes. In my judgment, the 
proposed Uniform Statutory Rule Against Perpetuities Act does 
just that. It limits the time during which the "dead hand" of a 
decedent can control property use and yet preserves for decedents 
opportunity for reasonable dispositions which will not be frus
trated because of the unreasonable technicalities of the common 
law Rule. 

It is not easy to find a statutory solution to difficult, 
technical problems of the common law. A number of states have 
made piecemeal efforts to get rid of one or more of the 
undesirable effects of the common law Rule. The beauty of the 
proposed Uniform Act is that it sweeps away, for a limited time, 
all the pitfalls which defeat reasonable expectations. The 
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thorough study which preceded its promulgation by the Conference 
of Commissioners on uniform State Laws has produced an Act which 
has justifiably attracted a truly remarkable breadth of support 
among scholars and practitioners alike. I believe that Professor 
Dukeminier stands almost alone in his objections. 

I hope this uniform Act will be adopted by all states. 

Sa;;;:'?~~ 
Allan F. Smith 

AFS:ngd 
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l5TI UNIVERSITY OF MINNESOTA 
lWtNCITIES 

OffIce of tile Dean 

Law School 
285 Law Center 
229 19th Avenue South 
Minneapolis, Minnesota 55455 

(612) 625·1 000 

Statement in Support of the 
Uniform Statutory Rule Against Perpetuities Act 

by Robert A. Stein, Dean 
University of Minnesota Law School 

The purpose of this statement is to associate myself with 
the distinguished scholars and practitioners who have expressed 
support for the Uniform Statutory Rule Against Perpetuities Act. 
I participated in the development of the Uniform Act as a member 
of the Conference of Commissioners on Uniform State Laws. Before 
that, I was significantly involved in perpetuities reform 
activity as an Advisor to the Reporter for the Restatement, 
Second, Law of Property (Donative Transactions), which adopted 
the significant perpetuities reform of "wait-and-see". 

The Uniform Act was prepared to reflect the "wait-and-see" 
reform adopted in the Second Restatement of Property. It is 
promulgated in order to provide each of the states with 
carefully drafted legislation which will achieve the recommended 
reform. 

The Uniform Act goes beyond the Restatement significantly by 
including a period in gross of 90 years for the wait-and-see 
period. This is a significant improvement, because it frees the 
court of the necessity of tracing several lines of descent to 
determine the length of the permissable period. By selecting a 
period in gross, the Uniform Act provides a wait-and-see period 
substantially the same as the length that would be provided by 
the use of measuring lives in most common family situations. The 
Restatement of Property, being a work that restates previously 
decided law, was unable to include such a revision in concept. 
In that sense the Uniform Act builds upon and is a significant 
improvement upon the Restatement (Second) Perpetuities Reform. 

I urge you to adopt the Uniform Statutory Rule Against 
Perpetuities Act. It has been carefully written with the 
assistance of many of the leading property scholars in the 
country, and it has been thoroughly reviewed and critiqued by 
leading practitioners who are specialists in the area of planning 
and drafting estate plan instruments. The Uniform Act will 
ensure that the intentions of individuals with respect to the 
disposition of their property will not be frustrated by 
inadvertent theoretical violations of the rule against 
perpetuities. The Uniform Act is a very beneficial addition to 
the law of every jurisdiction in ensuring that the wishes of its 
citizens with respect to the disposition of property can be 
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achieved in a manner that does not violate the public policy of 
the state. 

"'o~ Dean 

RAS:dtr 
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THE UNIVERSITY OF GEORGIA 

SCHOOL OF LAW 

Statement in Support of Uniform Statutory Rule Against 
Perpetuities Act (USRAPA) 

By 
Richard v. Wellman 

Alston Professor of Law 
University of Georgia 

School of Law 

The purpose of this statement is to encourage legislators 
and others interested persons to support enactment in their state 
of the Uniform Statutory Rule Against Perpetuities Act. The 
statement is made in response to claims by Professor Jesse 
Dukeminie1' of University of California at Los Angeles School of 
Law that USRAPA should not be enacted and that there is deep 
division about the merits of the proposal within the academic 
community across the nation. 

I have worked with perpetuities and related matters in the 
fields of Property, Trust and Probate law throughout my thirty
five years of law teaching. I am active in the American Law 
Institute, the American College of Probate Counsel, and the 
National Conference of Commissioners on Uniform State Laws. I 
have been closely associated with the Uniform Probate Code since 
the sixties when I served as Chief Reporter for the UPC project. 

I have also worked closely with Professor Lawrence W. 
Waggoner of the Michigan Law School on many projects, including 
USRAPA for which he served as Reporter. I am quite familiar with 
USRAPA, and with Professor Dukeminier's writings regarding reform 
of the Rule Against Perpetuities. I am also familiar with his 
"wait and see" statute as enacted in Kentucky, Nevada and Alaska. 

Professor Dukeminier stands virtually alone among law 
teachers of my acquaintance in his opposition to USRAPA. In my 
view, his concern with this uniform law is emotional rather than 
intellectual in nature, perhaps reflecting irritation that he was 
not invited to participate in ALI and NCCUSL deliberations that 
led to USRAPA's formulation. In any event, his objections are 
frivolous, his preferred solution (his own version of "wait and 
see" legislation) is seriously flawed and has been repealed by 
the USRAPA enactment in Nevada, and his exhortations against 
USRAPA have contained serious distortions. 

Widespread enactment of USRAPA would achieve badly needed 
unification of law on a fundamental point of property that has 
caused trouble for generations. The proposed statutory rule 
offers a conservative solution ~~19carefUllY respects all 
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currently popular techniques for minimizing the dangers of the 
ancient rule. USRAPA is also supportive of the needs of trustees 
to be relieved of responsibilities for ascertaining and tracing 
"measuring lives" as a hidden condition to their ability to carry 
out trusts according to their terms. 

USRAPA has been enthusiastically endorsed by knowledgeable 
attorneys and professors in all parts of the country. Its 
enactment should be strongly supported. 

e~Jj/.;/~ 
Richard V. Wellman 

May 26, 1988 
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Memo 90-22 

GAIL BOREMAN BIRD 
Profess ... of Law 

EXHIBIT 6 

UNIVERSITY OF CAUFORNIA 

HASTINGS COLLEGE OF THE LAW 

16 June 1989 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto CA 94303-4739 

Dear John: 

St udy L- 3013 

,." 1" W RPI. COMM'N 

JUN 2 0 1989 
REeT'IIfD 

I recently received the tentative recommendation proposing the 
adoption of the Uniform statutory Rule Against Perpetuities. I am 
writing to object to the recommendation. The primary ground for 
my opposition is that California's current perpetuities statutes 
are perfectly adequate. The cy pres approach, especially when 
coupled with California's other reforms of the common law rule, 
works: litigation has been practically non-existent. In the common 
parlance, "if it ain't broke, don't fix it." 

In his thorough examination and analysis of the various types of 
possible perpetuities reforms, Professor Bloom reports that 
nationwide there were only eight perpv:uities cases during the 
period 1978 - 1985: "In effect, there was, on the average, but one 
relevant perpetuities case per year in the United States." Bloom, 
Perpetuities Refinement: There Is An Alternative, 62 Wash.L.Rev. 
23, 35 (1987). Thus there has hardly been a problem of rampant 
invalidation of interests under the common law rule. Furthermore, 
California's cypres statute (Civil Code section 715.5) would serve 
to remedy any problems that might arise. 

My only suggestion for reform would be to adopt Professor Bloom's 
suggestion that "[a]nother feature could be added to the cy pres 
statute, specifically the allowance of extrinsic evidence to 
ascertain the testator's intent. This measure would ensure better 
effectuation of the transferor's intent and in the process, would 
overcome any concern that a judge may arbitrarily and unwittingly 
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John H. DeMoully 
June 16, 1989 
Page 2 

rewrite a will. Finally, settlement would be encouraged." Id. at 
73. 

In conclusion, the current California perpetuities rule appears 
eminently workable and I do not believe that any major change is 
warranted. 

Gail Boreman Bird 
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I fIlA MARK .LOOM 

~1IIO .. uao" 01' LAW 

Mr. John H. DeMoully 
Executive Secretary 

UNION UNIVEItSITY 

ALBANY LAW SCHOOL 
80 NEW SCOTLAND AVENUI! 

ALBANY, NEW YORK 1220. 

151.·4 .... ·23.115 

California Law Revision Commission 
4000 Middlefield Road, Ste. D-2 
Palo Alto, CA 94303-4739 

Dear Mr. DeMoully: 

June 28, 1989 

I understand that the Commission is considering whether California 
should adopt the Uniform Statutory Rule Against Perpetuities (USRAP). I 
thought you might find it helpful to have some further input in reaching your 
decision, including the enclosed copy of my law review article, Perpetuities 
Refinement: There Is An Alternative, 62 Washington Law Review 23 (1987). 

At the outset, I wish to associate myself with Professor Dukeminier's 
advice, so eloquently expressed in his June 9th letter, that California not 
adopt USRAP. The following points may be of interest in your ultimate 
decision on USRAP. 

I. Academic Opposition to USRAP 

Based on responses to my perpetuities article, I can represent that a 
substantial number of law professors are opposed to USRAP. If you like. I 
would be happy to supply names once permissions have been obtained. I can 
tell you that USRAP opponents include prominent scholars at the most 
prestigious law schools in this country. 

II. Reasons for Not Adopting USRAP 

USRAP is the latest version of the wait-and-see approach to the common 
law Rule Against Perpetuities. In my article I argue why the wait-and-see 
approach generally, and USRAP specifically, should not be adopted by any 
state. I suggest that the principal reason for rejecting USRAP is that the 
non-problem (the infrequency of perpetuities violations) does not justify a 
complex and unnecessary solution (the adoption of USRAP). In other words, the 
assumption of frequent invalidation because of the common law rule is not 
confirmed. 
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Mr. John H. DeMoully 2. 

In my article (pages 38-58), I also attempt to address questions raised 
by USRAP including the following: 

* Will USRAP unreasonably extend dead hand control? 

* Will USRAP simplify the law? 

* Will USRAP only cause minimal inconvenience? 

* Does USRAP constitute consumer-protection legislation 
for the average consumer of legal services? 

* Is there a need for a uniform statutory Rule Against 
Perpetuities? 

You also might take into account that the 90-year waiting period under 
USRAP is prospective in effect. Thus, if California adopts USRAP a dual 
system will operate for decades under which judicial involvement still will be 
required to reform any violations under the existing system. Of course, the 
California experience to date suggests almost no involvement because of the 
non-existence of the problem. 

III. New York and USRAP 

I recently spoke with the Director of New York's Law Revision 
Commission. He advised that the Commission is aware of USRAP but that it is 
not presently under serious consideration by the Commission. In addition, as 
the vice-chair of a committee of the Trust and Estates Section of the New York 
State Bar Association, I am unaware of any current interest that the section 
has in recommending adoption of USRAP. 

IV. CY PRES 

California already has a wonderful solution to deal with the 
infinitest.al number of cases involving perpetuities violations in the 
donative transfer area: cy pres. Even Professor Leach, the godfather of the 
wait-and-see movement, favored immediate cy pres. Why change something that 
works in the rare instances when a problem arises? Although some suggest that 
reformation has not been perfect under immediate cy pres, understanding of 
course the rarity in which the process has been invoked, less perfection 
should be anticipated when judges and lawyers almost a century later attempt 
to divine a transferor's intent under USRAP's deferred cy pres approach. 
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Mr. John H. DeMoully 3. 

V. USRAP Ignores the Commercial Area 

If there is a problem with Rule violations. my research discloses that 
it is in the commercial area. By excluding the commercial area from the 
common law and 90-year proxy periods. USRAP does not solve the problem because 
in many instances a more limited time period is appropriate. Therefore. by 
adopting USRAP California would not effectively address the commercial side 
which is relatively more in need of resolution than the donative side. 

VI. Why Bind Unborn Generations On Dead Hand Control? 

By adopting USRAP it is likely that a 90-year saving clause will become 
the standard. the default system. If later generations object to the 
extension of dead hand control. they will nonetheless be saddled with these 
controls because repealing legislation will likely be limited to prospective 
transactions. Do we render a service to future generations by binding them to 
90 years of dead hand control? 

VII. Conclusion 

I would urge that the Commission not recommend adoption of USRAP in 
California. Although USRAP attempts to solve a problem (unintentional 
perpetuities violations). there is no evidence that the problem exists. 
Assuming. arguendo. that perpetuities violations are a problem in California. 
California's present system has been and will be more than adequate. The 
inordinately complex system under USRAP also has the potential for creating 
many problems. including the extension of dead hand control under standardized 
90-year saving clauses. In the final analysis. you might ask what benefit 
California would derive by enacting USRAP. 

IMB/b 
Enc. 

Very truly yours. 

)2,<-<- ~ C?L--/ 
Ira Mark Bloom 
Professor of Law 
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UNIVERSITY OF MISSOURI-COLUMBIA 

Mr. John H. DeMoully, 
Executive Secretary, 

June 15, 1989 

California Law Revision Commission, 
4000 Middlefield Road, Ste. D-2, 
Palo Alto, California 94303-4739 

Dear Mr. DeMoully: 

School of Law 
Columbia, Missoun 65211 

JUN 19 1989 
~ECEIVED 

Professor Jesse Dukeminier of the University of California, Los Angeles, has 
sent me a copy of his letter of June 9, 1989, opposing enactment in California of 
the Uniform Statutory Rule Against Perpetuities. 

Professor Dukeminier and I have not always agreed on perpetuities matters 
but, in this case, I agree whole-heartedly with everything that he says in opposition 
to the Uniform Statutory Rule Against Perpetuities. The present California 
immediate reformation cy pres statute, Civil Code §715.5, is similar to Missouri 
Revised Statutes §442.555, which was drafted by me and enacted in 1965. See 
Fratcher, The Missouri Perpetuities Act, 45 Mo. L. Rev. 240 (1980). In my opinion, 
immediate reformation cy pres is much better than "wait and see." 

My objections to the Uniform Statutory Rule Against Perpetuities are set out 
in §62.1O of SCOTT ON TRUSTS (4th ed. by Fratcher, 1987, and 1989 Supplement) 
and in §1230 of the 1989 Supplement to SIMES AND SMITH ON FUTURE 
INTERESTS. The objection which strikes me as being the most serious is that 
stated in numbered paragraph 2 at the top of page 3 of Professor Dukeminier's 
letter, 'Wait-and-see makes title uncertain for the waiting period. Not knowing 
whether an interest is valid may cause serious inconvemence to the parties." Mter 
mentioning that England adopted "wait and see" in 1964, the section in SCOTT 
continues: 

There are two differences between the English situation and that in this 
country which raise questions about how ''wait and see" will work here. First, 
in England all future interests are beneficial interests under trusts and the 
trustee has statutory powers to sell and mortgage the fee simple and to give 
long leases, so outstanding contingent future interests do not make property 
inalienable. Second, only the contingent future interest that may vest too 
remotely is void under the English decisions; prior interests created by the 
same instrument do not fail. In this country there is a doctrine of infectious 
invalidity under which the courts assume power to strike down present and 
other vested interests and future interests that are certain to vest on time. 



Page 2 
June 15, 1989 

Some of these courts have taken the position that a will is like a class gift: 
if any limitation in the will violates the rule against perpetuities, the entire 
will is void. Others strike down the provisions only if they think that the 
settlor or testator, if apprised of the invalidity of part of his disposition, would 
prefer intestacy or total invalidity of the trust to enforcement of those parts 
that do not violate the rule .... 

Although the official comments to Sections 1 and 3 of the Uniform 
Statutory Rule Against Perpetuities state that it should be deemed to abolish 
the American doctrine of infectious invalidity, the act itself does not mention 
the doctrine. Hence, there is danger that, after a trust has been administered 
in accordance with its terms for 90 years, a court might strike the entire trust 
down ab initio, making void the conveyances, mortgages and leases made by 
the trustee and subjecting the trustee to liability for all payments made to the 
beneficiaries. 

Suppose a California will bequeathing the residue to a trustee to pay the 
income in equal shares to children Alice, James and Molly, remainder in principal 
as to the shares of Alice and Molly to their issue per stirpes and as to the share 
of James to the first Vegetarian to become Governor of California The remainder 
in the share of James is void under the common law rule against perpetuities. 
Under the present California statute its invalidity can be determined immediately 
and the court can determine now what is to happen to it. If the whole trust is 
struck down now, Alice, James and Molly will take the residue as heirs on 
intestacy. Under the Uniform Statutory Rule Against Perpetuities it would be 
necessary to wait 90 years to determine the validity of the remainder. If no 
Vegetarian becomes Governor by the end of the 90 years, the court may then 
determine that the whole trust was void ab initio. If so, all administrative acts of 
the trustee were ineffective; people who dealt with him will be liable to whoever 
took under the wills of the heirs. These may include the devisees of the third 
wife of Alice's second husband. 

Substantial amendments might improve the Uniform Statutory Rule Against 
Perpetuities but I agree with Professor Dukeminier that the present California 
statute is the best solution to the perpetuities problem. 

cc: Prof. Dukeminier 

Sincerely yours, 

w~···" J.l ... t.I..., 
William F. Fratcher, 
Professor of Law 
Emeritus 
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IkMr.C. ........ 
Barry L CWwlct. 51". 
JInI_ ..... 

Mr. john DeMouUy 
BJecutive Secretary 

.. " .'fIlII'.II, 
SMHI", L .. 

Durham. Barth Caroll_ 
27706 

jUlle Zo{, 1989 

California Law Revision Commission 
4000 Middlefield Road, Ste. D-2 
Palo Alto. CA 94303-4739 

Dear john: 

JUN 281989 
RIC ' • 'r I D 

ttlt) ""-2427 

Although 1 am nov a former Californian, my professional interest in 
property law continues to be focused on that state. I have recently b\icn 
made aware or the proposal to replace Cal av. Code i 715.5 with the 
Uniform Statutory Rule against Perpetuities. I do not intend to burden you 
wJth a scholarly discussion on the issue. I know you are well suppUed wJth 
that heavy commodity. I have, or course, tauaht the Rule for many years, 
and have had oc:c:asJon to publish comments on its application to mineral 
transactions. The purpose or this letter is to join in the submission on the 
subject written by jesse Dukeminier to you and dated June 9, 1989. I find 
his analysis im.peccable and his arlum.ents very convinc:iDa. 

I bope this letter finds you in good health. I will retire (rom. Duke at 
the end or this month but will continue to teach one semester a year for the 
time bcina. 

Best wishes, 
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA 

BERKELEY • DAVIS • IRVINE • LOS ANGELES • RIVERSIDE • SAN DIEGO • SAN FRANCISCO SANTA BARBARA • SANTA CRUZ 

SCHOOL OF LAW 
405 HILGARD AVENUE 

LOS ANGELES. CALIFORNIA 90024-1476 

(.II lAW REV. COIII",'N 

June 19, 1989 
JUN 23 1989 

R I: cr. 'f E 0 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision commission 
4000 Middlefield Road, Ste. D-2 
Palo Alto, CA 94303-4739 

Dear Mr. DeMoully: 

Jesse Dukeminier showed me a copy of his letter to you regarding 
the Uniform statutory Rule against Perpetuities. I also teach 
and write on this subject. I agree with most of Jesse's points. 
I do not share his concern about lawyers taking advantage of 
USRAP to draft 90-year trusts to avoid the generation-skipping 
tax. Even before there was a generation-skipping tax, very few 
lawyers took advantage of the maximum limits of the cornmon law 
Rule which are roughly equivalent to USRAP, as the drafters 
assert. with a generation-skipping tax, despite its liberal 
exemptions, there is less incentive rather than more to create 
long-term trusts, regardless of what happens to the Rule. 

In my view, the real impact of USRAP will not be on sophisticated 
estate planning (which will go on much as it always has), but on 
home made wills or those drafted by less skilled lawyers. There 
are very few of these which raise perpetuity problems (somewhat 
surprisingly, since law stUdents have so much trouble understand
ing the Rule). The two cases cited by Jesse are typical, Grove 
and Ghiglia. In the latter, the court reduced the age from 35 to 
21 under civil Code 715.5. This would not be necessary under 
USRAP since the trust would probably have terminated within 90 
years. Age reduction is questionable because it may cause 
grandchildren to get property when they are too young to handle 
it. Age reduction would not have been necessary (even without 
USRAP) if the court had reformed or construed the will to include 
only the grandchildren who were born prior to the testator's 
death (as the court did in Grove). The court could also have used 
civil Code 715.5 to read into the will a standard savings clause, 
as Professor Browder suggested many years ago. 

Even though the court could have reached a better result under 
existing law, perhaps Ghiglia is an argument for USRAP, but to me 
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Mr. John H. DeMoully - 2 June 19, 1989 

Grove is a stronger argument against it. The court's reformation 
of the will in that case would not have been necessary under 
US RAP , but some litigation would have been needed to figure out 
what this ambiguous home-drawn will meant. The case is a good 
example of Jesse's point about USRAP leaving families "strait
jacketed with unsuitable and unchangeable provisions" for 90 
years. 

The reduction-of-litigation argument for US RAP is a mirage 
(1) because perpetuities cases are so rare, and (2) the cases 
that do arise come from poorly drafted wills that require judi
cial construction, with or without the need to modify them to 
comply with the Rule. 

USRAP may be better than other versions of wait and see, because 
it avoids the knotty problem of ascertaining the measuring lives. 
But wait and see is itself a dubious "reform." Incidentally, a 
few weeks ago Georgia joined the many states which have rejected 
it. 

I do not think US RAP will do as much harm as Jesse suggests, but 
I think it will do more harm than good. Basically the question 
is whether courts can do a better job of reforming wills under 
Civil Code 715.5 than unsophisticated drafters who "plan estates" 
under the license afforded to them by USRAP. My reading of most 
of the perpetuities cases decided in this country over the past 
40 years leads me to favor the courts, even though I do not 
always agree with their results. I know this is the age of 
"deregulation," but we have not yet abolished all controls over 
air safety or allowed anyone who feels like it to fly an air
plane. 

Sincerely, 

.'1i/!I,1t ~~4v 
w{'{tiam M '!ct~~ern 
Professor of Law 
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UNIVERSITY OF CALIFORNIA 

HASTINGS COLLEGE OF THE LAW 

Mr. John H. DeMoully 
Executive Secretary 

200 McALLISTER STREET 

SAN FRANCISCO. CALIFORNIA 94102-4978 

June 30, 1989 

California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 94303-4739 

Dear John: 

JUL 51989 

I stand squarely with my colleague, Professor Gail Boreman 
Bird,and* with Professor Jesse Dukeminier, in opposing the adoption 
in California of the Uniform statutory Rule Against Perpetuities. 
I think we should all be grateful to Professor Dukeminier for his 
imaginative analysis and persistent criticism of the Act. 

I sat through the debates on the American Law Institute reform 
of the Rule Against Perpetuities in 1978 and 1979 and at that time 
I prepared a draft of a memorandum to be submitted in due course 
to the Commission. I came to the conclusion that the California 
statutory system, after revisions in 1917, 1951, 1959 and 1963, was 
superior to the Restatement version of the wait-and-see rule. My 
principal argument was that immediate cy pres was vastly superior 
to cy pres after the full period of the rule against perpetuities. 
The 90 year alternative period of the Uniform Act postpones the 
application of cy pres even further. 

Professor Dukeminier in his articles (and especially in "The 
uniform statutory Rule Against Perpetuities: Ninety Years in Limbo" 
(34 UCLA Law Rev. 1023 (1987)], fairly criticizes the drafters of 
the Uniform Act for neglecting the policy considerations that were 
so important to the great scholars in the field. 

I do not think that Lewis Simes, Richard Powell or Barton 
Leach would have accepted the 90 year alternative provision of the 
Uniform Act. The dead hand has been over extended. The Act 
invites long-term indestructible trusts, and accumUlations for too 
long a period. The Act causes some additional inalienability and 
causes increased uncertainty and anxiety on the part of living 
beneficiaries during an excessive waiting period. 

I think the best statutory plan now available is the one 
recommended in the recent article by Professor Ira Mark Bloom. 
"Perpetuities Refinement: There Is An Alternative" [62 Wash.L.Rev. 
23 (1987)]. His plan is essentially the New York statute, with 
immediate cy pres. This is very close to the present California 
statute. I favor concentrating our attention on the few 
refinements that would improve the California statute. 
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Mr. John H. DeMoully 
Executive Secretary 
Page Two 

There is no need for California to be in a rush to gain 
uniformity. I agree with Professors Bloom and Dukeminier that 
uniformity is far away. There are too many states with some form 
of the wait-and-see rule. New York, with its traditional 
disapproval of long-term indestructible trusts, is not likely to 
accept the Act. 

At two times in recent history there were possibilities of 
finding common ground. At the 1969 meeting of the American Law 
Institute, at the height of the debate between former Reporter 
Richard Powell and ~urrent Reporter James Casner, Professor 
Powell's successors at Columbia offered to accept a limited wait
and-see rule based on Leach's Massachusetts statute. They said 
Professor Powell would agree. Professor Cltsner refused. More 
recently, when Professor Dukeminier sent his memorandum to 
Professor Lawrence W. Waggoner, the Reporter for the Uniform Act, 
there might have been some give and take. (Professor Edward 
Halbach has suggested that he might have favored such a course). 

If we were dealing with angels, who had never written 
anything, who had no turf to protect, we might have a uniform 
statute someday. We might draft a statute that eliminated the 
common pitfalls (like the New York statute), that adopted a limited 
wait-and-see rule (like the Massachusetts statute) with vesting and 
cy pres postponed only until life beneficiaries died. The statute 
would adopt the Dukeminier measuring lives, and would have no long 
"period of procrastination" (as the New York Revisers put it). All 
the great scholars, living and dead, would have had to yield 
something, would have achieved something, and the nation might have 
a uniform law. 

In the meantime, let us stay with the present California 
statute. 

ely, 

RUSsel~iles 
RDN:pcm 
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CNIVERSITY PARK 

LOS ANGELBS, CALIFORNrA 90089-0071 

CHARLES H. WHITEBREAD 
GEORGE T. PFt.EQ'ER PROFESSQR OF L..AW 

Mr. John DeMoully 
Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, CA 94303-4739 

Dear Mr. DeMoully: 

121::31 743·729~ 

June 26, 1989 

I write in opposition to the adoption of the Uniform 
Statutory Rule against Perpetuities. As a professor of gifts, 
wills, and trusts at the University of Virginia from 1968-1981 
and from 1981 to the present at the University of Southern 
California, I have analyzed the existing California cy pres 
statute and find it clearly preferable to the Uniform Statutory 
Rule against Perpetuities. 

I have read and endorse the letter sent you by Professor 
Jesse Dukeminier of UCLA. I hope his views will carry the day. 

Very truly yours, 

~'lIcV~ 
Charles H. Whitebread 

CHW:klw 
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Memo 90-22 EXHIBIT 7 

UNIVERSITY OF CALIFORNIA, LOS ANGELES 

BERt::ELEY • DAVIS • IRVINE • LOS ANGELES • RIVERSIDE • SAN DIEGO • SAN FRANCISCO 

June 9, 1989 

Mr. John H. DeMoully 
Executive Secretary 

(II LAW 1ItY. (OMM'M 

JUN 1 S 1989 
R 1 ( • ' " 1 D 

California Law Revision Commission 
4000 Middlefield Road, Ste. D-2 
Palo Alto, CA 94303-4739 

Dear John: 

Re: USRAP 

st udy 1-3013 

UCLA 

SANTA BARBARA. • SANTA CRUZ 

SCHOOL OF LAW 
405 HlLGARD AVENUE 

LOS ANGELES. CALIFORNIA 90024·1.78 

I have received your staff draft recommending the adoption in California 
of the Uniform Statutory Rule against Perpetuities, replacing Cal. Civ. Code 
§ 715.5, which provides for judicial reformation of any interest that violates 
the Rule against Perpetuities. I wish to restate my opposition to it in 
summary fashion (well, at least in shorter form than my article). 

1. 

The Testimonials 

I turn first to the testimonials, to get them out of the way of the 
issue. I observe in them the Uniform Steamroller in action. These testi
monial letters are by most distinguished professors, many of them friends of 
mine, but almost all of whom are associated with the Uniform Laws in one 
connection or the other. It is important for the Commission to note that my 
article in UCLA Law Review criticizing US RAP was published after USRAP had 
been circulated among the Uniform Professorial Group and approved by the 
relevant bodies. The views expressed in these testimonials would be entitled 
to more credence, I suggest, had not the authors already committed themselves 
to USRAP before my criticism appeared. It is quite natural for persons to 
rise to defend their creative product from subsequent attack. 

Although I am portrayed in some of these letters as the principal (or 
only) opponent of USRAP, this is so far from the truth as to border on mis
representation. The opponents of wait-and-see are numerous and well-known, at 
least in academic circles. Indeed, it is particularly telling of what schol
ars outside the Uniform Group think of USRAP to observe that, since USRAP was 
promulgated, all of the published scholarly articles (save the Reporter's) 
have been negative or unenthusiastic about USRAP. I include my article, The 
Uniform Statutory Rule against Perpetuities: Ninety Years in Limbo, 34 UCLA 

225 

j 



Mr. John H. DeMoully - 2 June 9, 1989 

L. Rev. 1023 (1987); Professor Bloom's article, Perpetuities Refinement: 
There Is an Alternative, 62 Wash. L. Rev. 23 (1987) (strongly preferring cy 
pres to USRAP); Professor Haskell's A Proposal for a Simple and Socially 
Effective Rule against Perpetuities, 66 N.C. L. Rev. 545 (1988) (arguing 
for the Delaware statute referred to below); and Professor Fletcher's 
Perpetuities: Basic Clarity, Muddled Reform, 63 Wash. L. Rev. 791 (1988) 
(arguing for wait-and-see as relevant events unfold plus cy pres). 

II. 

The Issue 

The issue before the Commission is not what kind of wait-and-see statute 
is preferable, a matter I debated with Professor Waggoner. It is whether 
wait-and-see for 90 years is preferable to the cy pres doctrine we have in 
California. 

Since this is the issue, the Commission should have the benefit of 
Professor Bloom's highly-regarded article comparing wait-and-see and cy pres. 
See Bloom, 62 Wash. L. Rev. 23, supra. It is not mentioned in the materials 
sent me. Bloom's article is far and away the best comparison of wait-and-see 
and cy pres yet published. With great care and insight, Bloom extensively 
documents the case against wait-and-see with empirical factual studies. He is 
quite critical of USRAP. His article, published a few months earlier than my 
own, makes a powerful case for specific correctives and cy pres. I am sending 
you a copy, and I ask you to circulate copies of it to persons who receive 
probate material from you. My UCLA Law Review article did not discuss cy pres 
in any depth; it only criticized USRAP. Now that the Commission is asked to 
recommend replacing our cy pres statute with wait-and-see, the bar should have 
before it the best case for cy pres of which I am aware. 

I hope the Commission will not take the view that USRAP should be 
adopted just because it is a Uniform law. The fact that it is a Uniform law 
does not necessarily make it better than existing California law. Some 
Uniform laws have not been adopted in any state. Several have been adopted 
only in a few. The California Law Revision Commission has an obligation, I 
suggest, to resist the drum beat of the Uniform Group and decide independently 
whether USRAP is better for California than our existing reformation statute. 

III. 

What's Wrong with USBAP 

The criticisms of wait-and-see have been three: 

1. Wait-end-see extends the power of the deed hend to control 
property. 
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2. Wait-and-see makes title uncertain for the waiting period. 
Not knowing whether an interest is valid may cause serious inconvenience 
to the parties. 

3. Perpetuities violations are so rare that wait·and·see 
legislation, with potential adverse consequences, is not justified. As 
Professor Bloom says, quoting Dean Richard Maxwell of UCLA in a similar 
situation, USRAP is tantamount to using "an atomic cannon to kill a 
gnat." Bloom, 62 Wash. L. Rev. at 25. 

I address here only the extension of dead-hand control. US RAP , in my 
judgment, will extend the effective reach of the dead hand by about 50 percent 
and will validate for 90 years many trusts that are unsuitable or objection
able from a viewpoint of public policy. To understand this, we must consider 
what the effect of a 90-year waiting period will be on different kinds of will 
and trust drafters. 

A. Trusts drafted by lawyers. Experienced estate planners almost 
always insert a perpetuities saving clause in their trust instruments. The 
saving clause is intended only to cure any overlooked perpetuities violation; 
it is not intended to actually govern the duration of the trust (save when a 
miraculous violation occurs). My inquiries of lawyers and trust companies in 
California and New York (see Dukeminier, 34 UCLA L. Rev. at 1045-46) revealed 
that almost all trusts end within 60 years. When governed by traditional 
perpetuities law, trusts rarely are drafted so as to exceed 60 years in actual 
duration. 

A 90-year perpetuities period gives lawyers an easy way to draft a 90-
year trust. Will they do this? It seems highly likely they will where tax 
savings can be gained thereby. Raymond Young of Boston, a member of the USRAP 
drafting committee, predicted in 12 Probate Notes 245 (1987) that under US RAP 
lawyers would draft 90-year trusts to avoid the generation-skipping transfer 
tax. 1 Mr. Young wrote: 

[T]he 90 year permissible period for vesting (with perhaps another 
eighty years additional for vested interests to run their course), 
coupled with a generation skipping transfer tax exemption of 
$1 million ($2 million per married couple), may lead to a great 
increase in long term trusts. Professional fiduciaries and finan
cial planners can be expected to market such trusts aggressively, 
with testators feeling that this is an opportunity they must take 
advantage of. 

1. The Internal Revenue Code of 1986 imposed a generation-skipping 
transfer tax of 55% at the death of the life beneficiary of a trust, when 
estate tax is not imposed on that event. This effectively ends the exemption 
of life estates from death transfer taxes. The Code provides an exclusion 
from GST tax of $1 million ($2 million per married couple) settled in a trust 
for as long as the local perpetuities period allows. 
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The estate planning literature is now beginning to generate suggestions that 
lawyers should draft "perpetuities period" trusts to take advantage of the 
generation-skipping tax exemption. See, for example, Plaine, 13 Prob. Notes 
18 (1987). 

Professor Bloom agrees with Mr. Young. If a gO-year perpetuities period 
is adopted, he writes, "the estate planning bar will likely encourage their 
wealthy clients to prolong the duration of trusts to obtain tax benefits." 
Bloom, 62 Wash. L. Rev. at 54. 

In his report to the California Law Revision Commission recommending 
USRAP, Mr. Collier suggests that lawyers will not start drafting 90-year 
trusts. The USRAP Drafting C~mmittee, he reports, 

made inquiries in the State of Wisconsin, which has no rule 
against perpetuities [applicable to trusts] in its law, and found 
that there was no tendency of trusts from other jurisdictions to 
move into Wisconsin to avoid the limitation of the rule against 
perpetuities nor was there any practice among Wisconsin lawyers, 
so far as could be ascertained, to write documents creating trusts 
in perpetuity. NotWithstanding Civil Code Section 715.6, lawyers 
in California do not normally draft 60-year trusts. 

The past practice of Wisconsin lawyers is not surpr1s1ng. They drafted trusts 
lasting about as long as those drafted by California lawyers because these 
trusts are suitable for any reasonable client's needs. In California, lawyers 
have not taken advantage of the maximum perpetuities period allowed by lives 
in being plus 21 years; their clients don't need it to carry out their plans. 
Neither have California lawyers drafted 60-year trusts. A 60-year trust 
doesn't fit the actual lives and deaths of the client's beneficiaries, and if 
the client is interested in a really long trust, the lawyer can create a trust 
for about 100 years using actual lives. The generation-skipping tax, however, 
drastically changes this picture by putting tax pressure on clients and 
lawyers to draft long-term trusts. 

I do not see in Mr. Collier's report nor in the staff report any 
reference to the generation-skipping transfer taxation exemption and its 
probable effect on the increase in long-term trusts. This ought not to be 
hidden under a lot of technical discussion. The proponents of USRAP ought to 
come right out and say that an advantage of US RAP is that it enables estate 
planners to easily draft a long-term (90-year) trust for clients seeking tax 
advantages. 

Now it may be asked: ·Well, if lawyers are going to draft long-term 
trusts to take advantage of GST tax exemptions, why not make it easy for them 
by using a 90-year period rather than lives-in-being-plus-21-years to govern 
the trust duration?" That is 'a fair question, and an important one for the 
Commission to face. My answer is this: I do not believe in making it too 
easy to draft long-term dynastic trusts. Persons who want such trusts should 
go to experienced estate planners who can, under the common law Rule, draft a 
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trust lasting approximately 100 years, and the law should put pressure on 
dynasts to seek an expert's knowledge and competence. In drafting trusts to 
last several generations, and through unpredictable changes in circumstances, 
knowledgeable estate planners put in appropriate powers (both in the trustee 
and in the beneficiaries) to give flexibility to deal with changes in the 
family, in the tax laws, or in the economy. Thus families whose ancestor 
consulted a knowledgeable specialist have little to fear from a trust. But 
families whose ancestor consulted a nonspecialist, who "easily" drafted a 90-
year trust, may be straitjacketed with unsuitable and unchangeable provisions. 

If the public is served by routing people who want dynastic trusts to 
knowledgeable specialists, then the law should not make it easy for others to 
create these trusts. Mr. Raymond Young's remarks quoted above implicitly 
contain a warning: If 90-year trusts are permitted, he expects "professional 
fiduciaries and financial planners ... to market such trusts aggressively." 
Will such trusts be well-drafted, and individualized for the particular 
family, or will they be routinized -- resulting in many problems later? There 
is, I submit, a substantial risk of the latter. 

In addition to opening the public to dangers from inexpert estate 
planners, US RAP may bring do-it-yourself books into the 90-year trust market_ 
The do-it-yourself wills shelf in the UCLA law library is bulging and well
thumbed. As I look at it, one book that jumps out at me is Dacey's How to 
Avoid Probate!; complete with will and trust forms of every sort. If a 90-
year perpetuities period is adopted, I would expect Dacey's publishers to have 
a new form for a 90-year trust, and probably a badly drafted one. If you 
think that millionaires do not consult Dacey and similar manuals, you should 
remember that, with rising real estate prices, there are many ordinary, 
middle-class Californians sitting on million-dollar houses. Some of these 
people, fearing the effect of federal estate and generation-skipping taxes on 
their inheritable capital, may decide to use easy 90-year trust forms, with 
unfortunate results for their beneficiaries. It will be sad if the law lets 
this happen. 

Because it is difficult to understand, the Rule against Perpetuities 
exerts a socially beneficial pressure against the easy creation of long-term 
trusts. Perhaps it is debatable whether the increase in dead-hand control 
from the rich seeking private tax benefits is in society's interest. But, in 
any event, it is surely not in society's interest to make it easy for the dead 
hand to increase its grasp. 

B. Trusts in homemade wills. Apart from controlling family trusts, 
another purpose of the Rule against Perpetuities is to protect the public from 
testators exercising their power over resources in socially objectionable ways 
for a long period after their deaths. US RAP permits these caprices to con
tinue for 90 years. Here are some examples (variations on actual cases): 
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1. A bequest in trust for the care of my dog Trixie and her 
progeny. 

2. A bequest in trust forever to take care of my private family 
mausoleum. 

3. A bequest in trust forever to serve free California wine at 
the state bar conventions. 

4. A bequest in trust forever to support the Rock Mountain 
Hunting Club. 

5. A bequest in trust for 200 years, to accumulate the income, 
and then to pay accumulated income and principal to my oldest descendant 
bearing my surname then living. 

The first four of these bequests are void because the noncharitable purpose 
trusts can endure more than lives in being plus 21 years. The fifth bequest 
is also void for violation of the Rule. Under USRAP the trusts established 
under these bequests are apparently valid for 90 years! 

The extension of dead-hand control in these cases to 90 years seems 
highly objectionable as a matter of public policy. Remember: The 90-year 
period is not applicable only to trusts drafted by lawyers. It is applicable 
to trusts drafted by anyone. It is applicable to what Professor Langbein 
calls the "trailer park" practice of law. 

IV. 

The Virtues of ey Pres 

The cy pres statute in California limits itself to what I regard as the 
only proper object of perpetuities reform: curing the perpetuities violation. 
It has very little potential for extending the dead hand, certainly none at 
all for creating 90··year trusts. Almost without exception, cy pres has been 
approved by academics. The only disagreement is whether reformation should 
take place immediately, at the testator's death (as California law provides), 
or at the end of a wait-and-see period. 

The main objection to immediate cy pres is that reformation of a 
perpetuities violation requires a lawsuit, which is costly. If we wait and 
see, reformation may not be necessary. On the other hand, a reformation 
lawsuit at the end of 90 years might be a nightmare. Professor Bloom predicts 
it will result in complex litigation with "staggering fees" to ascertain the 
testator's intent after 90 years. Bloom, 62 Wash. L. Rev. at 46. Professor 
Fletcher observes. "The Uniform Act postpone [s J the availability of reforma
tion for a very long time. Evidence will be sketchy and unreliable; affected 
people will not be able to plan, and the opportunity to effect a substantial 
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shortening of the time for certainty will have passed." Fletcher, 63 Wash. L. 
Rev. at 838 n.64. 

The objection to immediate cy pres -- the cost of a lawsuit -- seems 
considerably overstated. California Civ. Code §715.5, providing for cy pres, 
was enacted in 1963. In the 26 years since there apparently have been only 
two reported cases in California reforming perpetuities violations. In one, 
an age contingency of 25 was reduced to 21 in order to save the gift. Estate 
of Ghiglia, 42 Cal. App. 3d 433, 116 Cal. Rptr. 827 (1974). In the other, the 
draftsman had overlooked the presumption of fertility; the court saved the 
gift by construing the class of beneficiaries to exclude unborn children of 
unborn children. Estate of Grove, 70 Cal. App. 3d 355, 138 Cal. Rptr. 684 
(1977). Two cases in 27 years does not support a claim of costly litigation. 

The reason why there is little litigation under a cy pres statute, 
I suggest, is that perpetuities violations rarely occur and when they do 
they fall into known fact patterns. The reform a court will adopt in a 
particular fact pattern usually is either ruled by precedent or is fairly 
obvious. The two California cases cited above are examples of the two most 
common violations of the perpetuities rule: (1) inserting age contingencies 
over 21 and (2) overlooking the presumption of fertility (the "fertile octo
genarian,,).2 The California courts have indicated how these will be dealt 
with, so lower court Judges can construe similar wills accordingly. The 
"unborn widow" problem has been specifically solved by a statutory provision 
that a gift to the widow of a person alive at the testator's death is con
clusively presumed to be a gift to a person in being. Cal. Civ. Code § 715.7. 
These two California cases and the statute solve the three problems that are 
always used to justify reform. 

If the Commission takes seriously a claim that our cy pres statute has 
resulted in costly fees in unreported litigation, I think it should undertake 
an empirical study among lawyers to assay the validity of this claim. If this 
claim can be supported, there is a very easy solution: Adopt the specific 
correctives to perpetuities violations provided by the New York statutes, and 
use cy pres only when these specific correctives are not applicable. This is 
Professor Bloom's preferred solution. 

As for myself, seeing no evidence that cy pres results 
litigation, I believe the California statute is an excellent 
best -- perpetuities reform. I would stick with it. 

in costly 
indeed, the 

2. In research I did into over a hundred years of Kentucky cases in 1960, 
I found that 55% of perpetuities violations involved an overlooked presumption 
of fertility and 22% involved excessive age contingencies. Dukeminier, 
Kentucky Perpetuities Law Restated and Reformed, 49 Ky. L.J. 3, 110-12 (1960). 
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v. 

The Second Best Alternative: Abolish 
the Rule against Perpetuities Entirely 

and Have Only a IIO-Year Perpetuities Period 

June 9, 1989 

USRAP is a contraption worthy of Rube Goldberg. It preserves the common 
law Rule, with all its ancient lore and technicalities. It preserves the 
ephemeral distinction between vested and contingent interests, the distinction 
between "vested in interest" and lives ted in possession,1I the class gifts rule 
and the exceptions for gifts to subclasses and per capita gifts. These are 
not abolished. In fact, they are spelled out on page after page after page in 
USRAP and its commentary. 

USRAP makes it terribly hard for teachers. On the one hand, we are 
supposed to teach students the common law Rule, which has not been abolished, 
while on the other hand, we must tell them that no instrument they draft can 
possibly violate the Rule during their lifetimes. Does anyone think the 
students will have any interest in learning the technicalities of the Rule? 

There is merit in the argument that we ought to get rid of all this 
ancient learning. And there is a fairly easy way of doing this: Abolish the 
common law Rule's application to trusts and provide that no trust can endure 
more than 110 years. Delaware has done this. Delaware Code Ann. tit. 25 
§ 503 (Supp. 1988), enacted in 1986, provides that the common law Rule against 
Perpetuities does not apply to trusts. At the end of 110 years, each trust 
must terminate, if it has not already terminated, and the principal is 
distributed as provided in the trust instrument or, if there is no provision, 
to the income beneficiaries. 

As I understand it, the reason why US RAP does not abolish the common law 
Rule is because the 90-year period might be too short to cover some very 
exceptional trust where the life beneficiary was an infant when the trust was 
created. The life beneficiary might live longer than 90 years and thus the 
remainder might vest at the end of a life in being more than 90 years after 
creation of the trust. The Delaware statute takes that possibility into 
account by providing for a 110-year period; no one -- in this country -- lives 
to 110. 

US RAP makes it very easy for the dead hand to extend its power for 90 
years. This is, I have argued, very objectionable. Nonetheless, if USRAP had 
really simplified the law and abolished all the arcane mysteries of the Rule 
against Perpetuities, as applied to trusts, there would be something good to 
say about USRAP. It would have done us a good in exchange for the bad. But 
there are no compensating benefits in USRAP. 

If the Law Revision Commission decides that the dead hand's reach should 
be extended for a period of years in gross, then I strongly urge it to abolish 
application of the Rule against Perpetuities to trusts. If we must have more 
dead-hand rule, for private tax benefits, the public should get a compensating 
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benefit. The Delaware statute is preferable to USRAP. Professor Haskell 
recommends the Delaware approach in his article in 66 N.C. L. Rev. 545, 
referred to above. 

I am far from convinced, however, that the Delaware statute is 
preferable to cy pres. 

VI. 

USRAP and Restrictions on Land Use 

US RAP is inconsistent with the policy underlying Cal. Civ. Code 
§ 885.030. Under this statute powers of termination (including what are 
sometimes known as possibilities of reverter and rights of entry) are valid 
for 30 years only. After that time, they terminate. A comparable executory 
interest will be valid for 90 years under USRAP. To illustrate: 

Illustration 1: Q conveys land to Charity, but if it ceases 
to use the land for designated charitable purpose, Q has power of 
termination. Q's power ends after 30 years under Cal. Civ. Code 
§ 885.030. 

Illustration 2: Q conveys land to Charity, but if it ceases 
to use the land for designated charitable purpose, then to A and 
her heirs. A has an executory interest valid for 90 years under 
USRAP . 

. Surely it makes no difference in policy whether Q or A holds the forfeiture 
interest; either interest ties up the use of land. Q and A should be treated 
alike and given the same time period for the existence of their interests. 

As I recall, this matter arose before the Commission many years ago when 
§ 885.030 was recommended. At that time, the executory interest case 
(Illustration 2) was not dealt with because executory interests are almost 
always drafted so as to violate the Rule against Perpetuities. It was assumed 
that void executory interests would be reformed by a court to be valid either 
for A's life or for 21 years. They were thus deemed to have approximately the 
same duration as powers of termination (30 years). If US RAP is adopted, 
however, executory interests are valid for 90 years, which is three times as 
long as the period applicable to powers of termination. 

US RAP brings a potential malpractice trap here. A lawyer can get the 
USRAP 90-year period for his client Q by using two pieces of paper: First 
piece, Q conveys as in Illustration 2; second piece, A (a straw) conveys her 
executory interest to Q. Q now has an executory interest good for 90 years. 
If a lawyer does not use two pieces of paper when the client asks for a for
feiture restraint for as long as the law allows, is the lawyer guilty of 
malpractice? 
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Mr. John H. DeMoully - 10 June 9, 1989 

VII. 

The Staff's Reasons 

The Commission staff draft, at page 9, summarizes its reasons for 
supporting USRAP. I have responded to the fourth and fifth reasons earlier in 
this letter. I now have some brief comments on the first three reasons given 
by the staff. 

First, the staff draft says USRAP is "an easily administered rule, 
eliminating a number of complexities and ambiguities associated with the 
traditional rule. II This is a most mysterious claim, unless made tongue-in
cheek. USRAP does not abolish the complexities of the common law Rule. They 
all remain with us and are spelled out at excruciating length in the staff 
commentary. 

As for the claim that USRAP 1s "easily administered," only a wild Irish 
imagination could so portray a statute that requires 70 single-spaced typed 
pages to explain! Anyone who contemplates voting for US RAP should try to read 
it through. It is tough going, tougher than Gray's original classic. (And 
Gray claimed, too, that he was describing a "clear and simple" rule!) Under
standing USRAP is especially difficult because of the use of idiosyncratic 
language -- such as "validating side of tha rule" and "invalidating side of 
the Rule" -- which is not in the current vocabulary of lawyers. 

The staff's second reason for supporting US RAP is that it offers a 
Significant degree of unity among the states. I believe the staff is overly 
optimistic. I have labored in this field for 35 years, and unified reform is 
an illusion. In fact, Professor Leach did not favor it; he thought states 
should be laboratories for different reforms, and time would tell which was 
better. 

The key state in any unified reform is New York, which has far more 
wealth in private trusts than any other state. New York reformed the Rule in 
1960 by adopting specific cy pres correctives for most perpetuities viola
tions. I understand that New Yorkers are quite satisfied with this. The 
center of opposition to wait-and-see has been New York. Professor Powell, who 
taught at Columbia for almost 40 years and wrote a great treatise on property, 
led the opposition. The opposition continues in professors in many New York 
law schools: Professors Berger at Columbia, Bloom at Albany, Fetters at 
Syracuse, and Rohan at St. John's. The New York legislature has always been 
more jealous of the power of the dead hand than any other legislature. Before 
the 1960 reforms, New York had the tightest perpetuities rule of any state. 
The New York estate planning bar -- highly experienced and knowledgeable and 
well-compensated -- has carefully guarded its territory. I cannot believe the 
New York estate planning bar would want to open the door to financial advisers 
peddling 90-year trusts. I am told by professors and lawyers in New York that 
USRAP has no chance of adoption there. 
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As for the other states, the opposition to wait-and-see continues to be 
widespread, strong, and unabating. Many states have reform legislation 
enacted in the 1950s and 1960s, which -- judging from the reported cases -
has resulted in few problems. Likely these states will prefer to stay with a 
tried and workable reform like cy pres than to risk adopting a statute as 
controversial as USRAP. For example, in a recent Mississippi case, Estate of 
Anderson, 541 So.2d 423 (1989), the Supreme Court extensively reviewed all 
perpetuities reform and announced it was completely satisfied with its own 
reforms, which include cy pres. The court specifically referred to USRAP and 
said, "there would appear no need here for legislation on the subject." 

Professor Bloom concludes that USRAP will not be adopted by a 
significant number of states because the Rule against Perpetuities is "not 
creating any real problems in this country. Adoption of this complex 
system to deal with the isolated violations [of the Rule) ... cannot be 
justified." Bloom, 62 Wash. L. Rev. at 58. 

The third reason the staff draft presents for USRAP is that US RAP 
eliminates commercial transactions from the Rule. It is my belief that the 
California Supreme Court went a long way in doing just that in Wong v. 
Oi Grazia, 60 Cal. 2d 525, 386 P.2d 817 (1963). But if a specific statute on 
the matter is desirable, it can be a short statute of a paragraph. 

VIII. 

Gonclusion 

I believe California's simple cy pres statute has worked well and is 
far preferable to the formidably complex provisions of USRAP. I hope the 
Commission will recommend leaving our statute in place, and not recommend 
that we embark on the uncharted and troubled waters of a 90-year wait-and-see 
period. 

JO/2018/dhb 
Enc: Bloom Article 

235 

Sincerely, 

Ikh~ 
Jesse Oukeminier 
Professor of Law 
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Memo 90-22 EXHIBIT 8 Study L-3013 

UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA 

BERKELEY • DAVIS • IRVINE • LOS ANGELES • RIVERSIDE • SAN DIEGO • SAN FRANCISCO SANTA BARBARA • SANTA CRUZ 

June 28, 1989 

Mr. John H. DeMou11y 
Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Ste. D-2 
Palo Alto, CA 94303-4739 

Dear John: 
Re: USRAP 

SCHOOL OF LAW 
405 mLGARD AVENUE 

LOS ANGELES. CALIFORNIA '90024·1476 

JUL 3 1989 
RfC""ID 

1. In case you haven't seen Pound v. Shorter, 377 S.E.2d 854 
(Ga. 989), I enclose a copy. In this case the Georgia Supreme Court 
unanimously rejected wait-and-see. In footnote 3, the court summarizes 
the problems with wait-and-see and USRAP. 

2. I wish to call your attention to Professor Leach's complete 
approval of cy pres. Leach is the old master who started perpetuities reform: 

"[I]n my view cy pres offers a total and simple solution." 
Leach, 108 U. Pa. L. Rev. 1124, 1149 (1960). 

"One way to put the Rule against Perpetuities in its place 
is to change the penalty for violation. At present the penalty is: 
Invalidate the whole interest -- and sometimes a lot more as well. 
Professor Simes says: Cut the interest down to size by applying the 
rule of cy pres, permitting the court to reform the gift in such a way 
that the testator's wishes are carried out to the greatest extent 
permitted by the Rule. 

"I agree to this, and indeed I said it first." Leach & Tudor, 
The Rule Against Perpetuities 201 (1957). 

"A word of caution is in order: This is a job for the repair 
shop, not the scrap yard. Anyone who thinks it would be a good idea to 
abolish the Rule against Perpetuities and enact an invention of his own 
as a substitute should familiarize himself with the confusion invariably 
attendant upon this type of venture." Id. at 196. 

I believe Leach's word of caution is entirely appropriate with regard to 
the Uniform drafting group's invention of its own. 

JD/2018/dhb 
Enclosure 237 
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'POUND etal. 

v. 

SHORTER et aI. (Two C ..... ) 

No.. 46328, 46344. 

Sllpreni,. Court· of Georgi&. 
April 6, 1989. 

Trustee under Will filed petition to de
tennine validity ofa trust created thereun
der. The Superior Court, Muscogee Coun· 
ty, Rufe E. McCombs, J., found item cre
ated a perpetuity and decreed trust be ter
minated and ·life beneficiary have fee own·' 
ership. Residual beneficiaries' appealed. 
The Supreme Conrt, WeImer, J., held that 
trust violated rule against perpetuities, in 
providing for income to testator's· son's 
widow for life, as widow could conceivably 
have been unborn at time of testator's 
death. 

Affirmed. 

1. Perpetuities <1=>4(15) 
"Wait-and-see" exception to rule 

agBinst perpetuities wotild not be applied to 
determine whether widow of son of testa· 
tor, who could conceivably have been born 
after testator died thus invalidating a trust, 
was in fact born before testator's death. 

2. Perpetuities *"4(15) 
Trns.t created by Wm,whiCh provided 

that in the event testator's then t1IIID&l'l'ied 
son died, leaving neither child nor cIuldren 
of deee"'ed wife, but leaving' a surviving 
wife, income from trUst would be paid to 
wife during Iier life, and npo1l,her death 
corpus would go to children ana descend
ants of testator's brother and sister, was 
invalid under rule against perpetuities, as 
son could conceivably marry woman who 
had not been born at time of testator'. 
death. O.C.G.A. § 44-&-1. ' 

"-..--.-;.P', .•. , -: 
_ EdwardS. Grenwald, Verner F. Chaffin; >-_ 

ILQuigg Fletcher; Hansell &; POIt; A~ta,.'.:;; 
ml'- Badlett'S*ift Pcmnd, eft aJ ~'::" __ :; __ -~ ,_~ .. ,-,_,~f._.~~:~ 

, ". :.;: . --~.;::'-~;:.':!i 
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Marcus B. Calhoun, Jr., Davidson & Cal· 
houn, P .c., Aaron Cohn, Cohn & Cohn, 
P.C., Columbus, D. Lurton Maasee, Jr., Kil· 
patrick & Cody, John A. Wallace, King & 
Spalding, Atlanta, Ceci1 M. Cheves, Page, 
Scrantom, Harris & Chapman, P. C., Colum· 
bus, for Mildred W. Shorter, et aJ. in No. 
46328. 

Aaron Cohn, Cohn & Cohn, P.C.,Colum· 
bus, for Gabriel Jeremiah Pound, et aI. 

Marcus B. Calhoun, Jr., Davidson & Cal· 
houn, P.C., Columbus, John A. Wallace, 
King & Spalding, D. Lnrton Massee, Jr., 
Kilpatrick & Cody, Thomas C. Shelton, 
Thomas C. Harney, Atlanta, Cecil M. 
Cheves, Page, Scrantom, Harris & Chap
man, P.C., Columbus, Edward S. Grenwald. 
Hansell & Poat, Atlanta, for MHdred W. 
Shorter, et al. in No. 46344. 

WELTNER, JustiCe. 

When Elizabeth Shorter died in 1929, her 
. -- will-createda-trust-that-provided.ior ..ber_ 

one unmarried son as follows: "In trust 
further, should my son die, either before or 
after my death, leaving neither cIuld, nor 
clu1dren of a deceased wife surviving him,. 
but leaving a wife surviving him, to pay 
over the annual net income arising each 
year from said trust property, in quarterly 
instaUments each year, to the wife of my 
said son, during her life, and upon the 
death of the wife of my said son, to there
npon pay over, deliver and convey, in fee 
simple, the corpus of said trust pi opel ty to 
the children and descendants of children of 
my brother .. : and sister ..... " . 

The aon married in 1953 and died in 1987, 
survived by his widow. He left no descend
ants. After his death, the trustee bank 
ftled a petition to determine the validity of 
the trust item. The tria1 court found that 
the item created a perpetuity and decreed 
that the trust be terminated and that the 
son's widow have fee ownership. Fifty·two 
lineal desoendants of Elizabeth Shorter ap
peal. 



1. The Rule against Perpetuities, 
adopted flrst by the legislature in 1863, 
provides: "Limitations of estates may ex
tend through any number of lives in being 
at the time when the limitations commence 
and 21 years, and the usual period of gesta: 
tion added thereafter. The law terms a 
limitation beyond that period a perpetuity 
and forbids its creation. When an attempt 
is made to create a perpetuity, the law will 
give effect to the limitstions which are not 
too remote and will declare the other limits· 
_ti_~n~~oid, thereby vesting the fee in the 
last take.--under -the- [egaT lliiiitiitionC . 
OCGA § 44-6-1. 

[1] 2. We have undertaken a studv of 
both the rule against perpetuities and an 
alternative approach, commonly called 
"wait and see." 1 Fifteen states have 
adopted some form of the "wait and see" 
approacb, and all have done so through 
legislation.' We conclude: 

1. ""l1le waitaand.see principle permits a court "to 
coDsider the IO<IIIBI sequence of events oa:ur· 
rI"II .after the creation of the IDterest. Any 
iDterest that mlsht possibly be too remote is 
vaIld, if under the facts II they actually occur, 
the iDterest vests withiD the period of the Rule." 
Cbaffi .. 1710 IW4 Ag4bUt hrp<tuitios as App/Id 
to G«1rria Wills and TnlSrr A Survey and Sug
gestio", for Reform, 1982, 16 Ga.L.Rev. 235, 345 .. 

2. Ten states have adopted an unlimited fonn of 
the "'wait and see" modification. These are 
Alaska, Iowa, Kentucky, New Mexico, Nevada, 
Ohio, PennayIvania, Viqinia, Vermont and 
W~on. Alaska Stat. § 34.27.020 (1983); 
Iowa Code § 558.68 (1983); Ky.Rev.5taL 
§ 381.216 (1972); 1983 N.M. Laws 246; Nev. 

Rev.5tat. ch. III (1983); Ohio Rev.Code Ann. 
§ 2131.08 (1982); I'a.Cons.StaLAn § 6104{b) 
(1975); VLCode § 55-13.3 (Supp.1982); Vt.Stat. 
Ann. tiL 27. § 501 (1975); Wuh.Rev.Code 
§ 11.98.010 (1981). The other five haw a limit· 
ed "wail and .... alternative; these .... ConDect· 
leut. florida. Maine, Malyland and MassacJm. 
seIlS. Conn.Gea.StaLAnn. § 45-95 (West 1960); 
FIa.5taLAnn. § 689.22(2Xa) (West Supp.1979); 

2:l9 

(1) that the traditional rule against per
petnities has been effective so far in Geor
gia, judging by the few casee brought to 
invalidate grants, and the even fewer inval· 
idations; and 

(2) that the alternative "wait and see" 
approach has many problems, including ini· 
tial uncertainty (which is avoided by the 
traditional rule) and the necessity for select
ing a method by which to determine the 
length of the waiting period.' 

3. We are not convinced that the goals 
of certainty and early vesting will be 
served by adopting the alternative, and ac-
cordingly decline to do so. . 

[2] 4. As the will encompasses the 
possibilities that the son might marry a 
woman who was nnborn in 1929 (a life 'Mt 
"in being") and then predecease bel', it 
violated the rule against perpetuities. 

Judgment affirmed.. 

All the Jnstices concur. 

Me.Rev.Stat.Ann. tiL 33, § 101 (1978); Md.Est. 
&< Tn>Sts Code Ann. § II-103(a) (1969); Mass. 
Gen. Law. Ann. ch. 184A. § 1 (West 1977). See 
CbaIIio, The Rule Against PeopetuIties ill Geor· 
gia, (1984); W_, PrrpurliIy IUfomr, 1983, 
81 Mich.L.Rev. 1718. 

3. The problems may be summarized as follows: 
(I) there is acouaiIy no severe problem 01 grants 
beiDa: iavali.dalcd due to a 'Yiolation of the rule 
apinst papetuities; (2) technical violations of 
the rule COIl be awidecI by competeDt drafting, 
10 oaly WIWII1J' couaseI is trapped by the rule; 
(3) there is a big problem of expense and Incon· 
venieIu:e cluria&tbe wailing period; (4) there is 
an increue· br.litip1ion due 10 the alternative . 
doctrine; (5) much of the ..... ""'. estate is 
divertecl to lawyers' fees; (6) most alternative 
statutes proride for q pres Utipllon at the end 
01 the waltiD& period if the iDterest bas neither 
vested nor failed, and that Utipllon is difIIcuI' 
and expeDSi .. due to the ..- of time; and 
(7) the aIteniati ... ...,.. not simplify the perpetu
ities Jaw •.. BIoom, ~ ~ 
1lun is lUI A/tmurli ... 1987,62 Wash.L.Rev. 23. 



240 



Memo 90-22 EXHIBIT 9 

. ,the University of Michigan 
Law School 

L~WREI"'CE w_ W ..... CC,D!'IER 

Lewi:; .\1. Simes Projew)r of La(/' 

Mr. John H. DeMoully 
Executive Secretary 

HutchinS Hall 

Ann Arbor. MIChigan -+H109-1115 

California Law Revision Commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, CA 94303-4739 

Study L-JOlJ 

JUL 6 1989 
I1C''''ID 

July 5, 1989 

Re: Study L-3013, Uniform Statutory Rule Against Perpetuities 

Dear John: 

I write in reference to Study L-3013 recommending enactment 
of the Uniform Statutory Rule Against perpetuities (Uniform Act) 
in California. As you know, I was the Reporter for the Uniform 
Act and have taken an interest in perpetuity reform for many 
years. I appreciate receiving copies of the additional materials 
submitted to the Law Revision Commission on this proposal. 

The Drafting Committee and I have no misgivings about the 
Uniform Act. We very much hope for a California enactment. 
Nevertheless, the letters from Professor Dukeminier and others 
suggesting the retention of the current California perpetuity 
reform measure -- the immediate cy pres statute -- lead me to 
suggest that, if the Law Revision Commission desires a further 
round of study before approving the Uniform Act for adoption in 
California, I would welcome that further review. The Commission 
Staff is known for its professionalism, competence, and 
impartiality. A further study of the Uniform Act by the Staff 
would provide an opportunity for all views to be thoroughly 
examined and tested with care and deliberation. 

The basic approach of the Uniform Act is broadly categorized 
as wait-and-see plus deferred reformation. It may be noted that, 
during the Drafting Committee's deliberations, Professor 
Dukeminier urged the Committee to adopt this same basic approach, 
not the immediate cy pres approach which he now embraces, except 
that he wanted the Committee to measure the allowable perpetuity 
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period by causal-relation measuring lives plus 21 years. 

In any event, the Uniform Act contains four principal 
features: 

1. A contingent future interest (or power of 
appointment) that is valid under the common-law Rule 
Against Perpetuities remains valid. This is an 
important point because it means that the profession 
can continue to draft for initial validity and can 
continue to use standard perpetuity-saving clauses; 
there is no need to adjust current practice. 

2. A contingent future interest (or power of 
appointment) that would have been invalid under the 
common-law Rule is given up to 90 years to work out 
validly. This is the wait-and-see feature of the 
Uniform Act. The Uniform Act simplified the process of 
measuring this period by substituting a flat 90 years 
for the period that would be produced on a case-by-case 
basis by the controversial measuring-lives approach. 
The 90-year period is designed to approximate the 
average margin-of-safety period provided under the 
wait-and-see method using actual measuring lives (or by 
standard perpetuity saving clauses). 

3. A contingent future interest (or power of 
appointment) that does not work out validly within the 
90-year period becomes invalid but is subject to 
reformation to make it valid; within this constraint, 
the reformation is to come as close as possible to the 
transferor's manifested plan of distribution. 

4. Commercial transactions are exempted from the 
Rule Against Perpetuities. (A statutory 30-year time 
limit on options in gross, rights-of-first refusal, 
etc., is a quite desirable supplement to this feature.) 

Essentially, this method can be described as a "judicial hands
off" approach to perpetuity questions -- "hands-off," that is, 
except in those very rare instances in which intervention via 
judicial reformation really becomes necessary. 

The Drafting and Review Committees that produced the Uniform 
Act were composed of Henry Kittleson (Florida) as chairman of 
the Drafting Committee; then Chief Justice Norman Krivosha of the 
Supreme Court of Nebraska as chairman of the Review Committee (he 
attended many of our meetings and took an active part in the 
process): Justice Marian Opala of the Supreme Court of Oklahoma; 
many able practitioners; Dean Robert stein of the University of 
Minnesota Law School; Charles A. Collier, Jr. (California) as the 
ABA Advisor; James Pedowitz (New York) as the ABA Section of Real 
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Property, Probate and Trust Law Advisor; Raymond Young 
(Massachusetts) as the American College of Probate Counsel 
Advisor; and Ray Sweat (California) as the American College of 
Real Estate Lawyers Advisor. 

The Uniform Act has the endorsement of the following 
important national groups: 

-- the American Bar 
recommendation of the 
Real Property, Probate 

Association, on 
Council of the 

and Trust Law 

the unanimous 
ABA section of 

-- the Board of Regents of the American College of 
Probate Counsel (unanimous) 

-- the Board of Governors of the American college of 
Real Estate Lawyers (unanimous) 

-- the Joint Editorial Board for the Uniform Probate 
Code (unanimous, by vote taken in February 1989) 

Though promulgated less than three years ago, the Uniform 
Act has been enacted in seven states: 

-- Connecticut, repealing its former limited form of 
wait-and-see statute 

-- Florida, repealing its former full-scale type wait
and-see statute that failed to specify how the waiting 
period was to be determined 

-- Michigan, adopting wait-and-see for the first time 

-- Minnesota, adopting wait-and-see for the first time 
(effective date deferred) 

-- Nevada, repealing its former causal-relation type 
wait-and-see statute, the type advocated by Professor 
Dukeminier throughout the last 35 years or so 

-- Oregon, adopting wait-and-see for the first time 

-- South Carolina, adopting wait-and-see for the first 
time 

On its way to enactment in many of the above states, the Uniform 
Act has benefitted from endorsements by councils of state bar 
groups and law revision commissions. Many of these groups 
included local academic lawyers in their membership who were 
instrumental in supporting the Act's adoption. 
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In addition, the Uniform Act is endorsed in written letters 
by leading scholars in the field, such as Alexander, Browder, 
Chaffin, Halbach, Thomas Jones, Kurtz, Langbein, Fellows, Stein, 
Allan Smith, and Wellman. I wish to note that Professor 
Dukeminier's letter seeks to dismiss the endorsements of these 
prominent scholars by suggesting that "almost all of [them]" have 
a Conference connection. Yet, of the eleven, only five that I 
know of are affiliated with the Uniform Laws Conference in one 
connection or another. They are Jones, Langbein, Stein, and 
Wellman, who are Commissioners; and Halbach, who is an ABA 
Representative to the Joint Editorial Board for the Uniform 
Probate Code. Alexander had a connection several years ago as 
the reporter for an act on living probate, but no act was ever 
produced and the project was abandoned by the Conference. If the 
others now have or ever have had a connection to the Uniform Laws 
Conference, I am unaware of it. other academics, also quite 
unconnected to the Uniform Laws Conference, have also written or 
spoken to me privately expressing approval of the Uniform Act. 

An Act that has met the test at so many different levels and 
in so many different forums surely cannot fairly be labeled 
"waggoner's phantom ship" 1 or "a contraption worthy of Rube 
Goldberg. ,,2 

This brings me to an extremely important point. Perpetuity 
reform is essentially a line-drawing exercise. Any line-drawing 
exercise will necessarily admit of many potential solutions. The 
challenge in developing uniform perpetuity legislation is to 
identify a single line out of many possible ones. Put 
differently, there can be a variety of ways to accomplish the 
goal that we all share. The choice of one solution from the many 
is not likely to please persons who have devoted effort in good 
faith to a different solution. The problem is not that the 
other solutions do not work or cannot be made to work. Ih§ 
problem is that a UnifOrm Act can adopt only one solution. If on 
balance the adopted solution works well, then greater uniformity 
can be achieved over time. 

The cause of uniformity is a worthy one. Professor 
Halbach's letter sets forth the case for uniformity: 

Many estates from which trusts are funded, plus the 
effects of powers of appointment, involve mUlti-state 
sources of contacts. Without uniformity many and 

1 Dukeminier, The 
Perpetuities: Ninety Years 
(1987). 

Uniform Statutory Rule Against 
in Limbo, 34 UCLA L. Rev. 1023, 1068 

J. Dukeminier letter to John DeMoully of June 9, 1989, 
p. 8. 
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serious conflict of laws problems will result. 

Now that a Uniform Act has finally been promulgated and is the 
subject of an emerging yet still fragile consensus, the cause of 
uniformity ought not be lightly shunted aside. Again, as 
Professor Halbach notes: 

It may be some years before all or nearly all of the 
states will act on a modern reform, but when the job is 
done we should not indefinitely have to cope (in 
planning, in administration and in court) with two 
basically inconsistent types of solutions. 

The Drafting Committee and I fully believe that a careful, 
independent review of the arguments will conclude that the 
balance of advantages favors the Uniform Act. 

I am enclosing memoranda addressing some of the concerns 
that have been raised. I stand ready to supply the Staff with 
additional position papers responding even more" fully to these 
concerns or to any other concern that arises in the course of 
the Commission's deliberations. 

Yours sincerely, 

:w~ 
Lawrence Waggoner 
Lewis M. es Professor of Law 
Reporter, Uniform Statutory Rule 

Against Perpetuities 

Encls. 
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TO: CALIFORNIA LAW REVISION COMMISSION 

FROlI~ LAWRENCE W. WAGGONER, simes Professor of Law, University 
of Michigan Law School ~ Reporter, Uniform statutory 
Rule Against Perpetuities 

DATE: July 5, 1989 

SUBJECT: FREQUENCY OF PERPETUITY VIOLATIONS AND PERPETUITY CASES 

I conducted a WESTLAW computer check of cases in which the 
phrase "Rule Against Perpetuities" appeared, for the years 1987 
and 1988 and for the first six months of 1989 -- a 2 1/2 year 
stretch. The result: 82 state cases and 14 federal cases, many 
of which are unreported cases. 1 

Drawing conclusions about the frequency of violations of the 
common-law Rule Against Perpetuities from the number of reported 
appellate decisions is misleading. Many perpetuity violations go 
undetected, making it a matter of luck as to which ones are cut 
down and which ones escape. See, e.g., Fruehwald, Rule Against 
Perpetuities Savings Clauses, 30 Ind. B. A. Res Gestae 378 
(1978). Ms. Fruehwald found: 

After reviewing the [Indianaj Supreme Court's decision 
in Merrill [v. Wimmer, 481 N.E.2d 1294 (Ind. 1983) j, 
this author had an opportunity to review some wills and 
trusts prepared by various Indiana practitioners .... 
While it was not surprising that several of the 
documents this author reviewed violated the [Rjule, it 
was surprising that so few of the documents contained 
'savings clauses' designed to save the bequest if the 
[Rjule was violated. 

Furthermore, the number that are detected and litigated may 
not be accurately reflected by the number of reported appellate 
decisions. As indicated above, many of the cases that showed up 
on the computer check were unreported cases. 

In addition, Charles A. Collier, Jr., Esq., the American Bar 
Association Advisor to the USRAP Drafting Committee represented 
to the committee that in Los Angeles County a number of 
perpetuity violations have been reformed, without appeal, by the 
lower courts under the California reformation statute, 
Cal.Civ.Code § 715.5. 

I In the press of time, I have not been able to inspect 
the opinions or synopses of all of these cases; some of them, on 
inspection, may turn out not to be true perpetuity cases. 
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Notice, too, that perpetuity violations can occur 
a saving clause is inserted, as in the not infrequent 
of irrevocable inter-vivos trusts that incorrectly 
perpetui ty-period component of the saving clause to 
being at the settlor's death. 
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TO: CALIFORNIA LAW REVISION COMMISSION 

FROM: LAWRENCE W. 
University of 
statutory Rule 

DATE: July 5, 1989 

WAGGONER, Siaes Professor of Law, 
Michigan Law School; Reporter, Uniform 
Against Perpetuities 

SUBJECT: INFECTIOUS INVALIDITY UNDER THE UNIFORM ACT 

Professor William F. Fratcher of the University of Missouri
Columbia has previously corresponded directly with me raising his 
concerns that USRAP does not abolish the doctrine of infectious 
invalidity. 

Professor Fratcher and I agree that that doctrine ought to 
be abolished under USRAP. I concur in the statement of the Law 
Revision Commission staff in the Third Supplement to Memorandum 
89-53 that the Comments to USRAP, together with the statutory 
section on reformation, are sufficient to abolish that doctrine. 
However, in deference to Professor Fratcher' s contrary view, I 
have worked with him on a statutory provision that could be added 
as subsection (b) to Section 3. I am surprised that his June 15 
letter to you did not mention this and did not enclose a copy of 
that statutory provision, since he has given me reason to believe 
that he is satisfied with that statutory provision and intends to 
publish and recommend it in the 1990 pocket supplements to Scott 
on Trusts and Simes and Smith on Future Interests. 

In any event, I enclose a copy of a version of Section 3 
that incorporates our statutory draft, in case the Staff or 
Commission comes to the conclusion that statutory language is 
necessary. I add a simpler alternative as well, which also does 
the trick. 

I stress that neither statutory provision has been submitted 
for approval to the Drafting Committee of the Uniform Statutory 
Rule Against perpetuities nor to NCCUSL. As the Reporter for the 
Act, however, I can say that in my opinion they are both entirely 
consistent with USRAP and its Comments 1 indeed, each is 
declaratory of the views expressed in the Comments. Even so, 
statutory drafting is an enormously difficult business in this 
area, and so I offer these provisions as a working draft for the 
Law Revision Commission Staff to study and possibly improve upon, 
if statutory language is thought desirable on the question. 
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SECTION 3. REFORMATION. 

1Al. Upon the petition of an interested person, a court 
shall reform a disposition in the manner that most closely 
approximates the transferor's manifested plan of distribution and 
is within the 90 years allowed by Section 1 (a) (2), 1 (b) (2), or 
l(c) (2) if: 

(1) a nonvested property interest 
appointment becomes invalid under section 1 
against perpetuities); 

or a power of 
(statutory rule 

(2) a class gift is not but might become invalid under 
section 1 (statutory rule against perpetuities) and the time has 
arrived when the share of any class member is to take effect in 
possession or enjoyment; or 

(3) a nonvested property interest that is not validated 
by section l(a) (1) can vest but not within 90 years after its 
creation. 

(b) The court's authority to refOrm under this section is 
limited to prospective refOrmation. effective no earlier than 
the filing of the petition for reformation. In reforming. the 
court may prospectively alter existing interests or powers and 
create new interests or powers by implication or construction 
based on the transferor's manifested plan of distribution as a 
whole. The court shall not retroactively (i) strike down. limit. 
or alter the title. powers, conveyances. mortgages. leases. or 
other acts of a trustee or Ciil invalidate a conveyance. 
mortgage, or lease given by a person who was in peaceable 
possession before the filing of the petition for refOrmation. 
The common-law rule known as the doctrine of infectious 
invalidity is abolished. 

[a simpler alternative] 

(b) The cOmmon-law rule known as the doctrine of infectious 
invalidity is abolished. 
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TO: CALIFORNIA rAW REVISION COMMISSION 

FROM: LAWRENCE W. WAGGONER, simes Professor of Law, University 
of Xichigan Law School; Reporter, Uniform statutory Rule 
Against Perpetuities 

DATE; July 5, 1989 

SUBJECT: SAMPLE RECENT CASES COMPARING THE UNIFORM ACT WITH 
IMMEDIATE CY PRES 

The current California perpetuity statute adopts the 
immediate cy pres method. The Uniform Act adopts the method of 
wait-and-see with deferred reformation. 

The approaches are fundamentally inconsistent. The 
immediate cy pres method is a "judicial hands-on" approach to 
perpetuity reform, under which every violation of the common
law Rule Against Perpetuities, except those saved by a specific 
provision such as Cal. civ. Code § 715.7, creates a potential 
court case. 

The Uniform Act adopts a "judicial hands-off" approach-
hands off, that is, except in those rare instances in which 
judicial intervention via reformation really becomes necessary. 
The Uniform Act will provide a nearly litigation-free environment 
insofar as perpetuity matters are concerned. 

This memorandum compares the application of the two 
approaches in the context of two recent perpetuity cases: 

Estate of Anderson v. Deposit Guaranty Nat'l 
Bank, 541 So.2d 423 (Miss. 1989); and 

Arrowsmith v. Mercantile-Safe Deposit and 
Trust Co., 313 Md. 334, 545 A.2d 674 (1988). 

Note that both of these cases involved lawyer-drawn wills. 
Neither involved a home-made will or other document. Neither 
involved a fanciful disposition such as "to my dog Trixie and her 
progeny" or "to the first vegetarian who becomes governor of 
California." 

1 
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1. Estate of Anderson v. Deposit Guaranty Nat'l Bank 

The Facts. The facts of Estate of Anderson v. Deposit 
Guaranty Nat'l Bank, 541 So.2d 423 (Miss. 1989), are quite 
simple. The testator's will, drafted by a lawyer, created a 
trust to last for 25 years from the date of the admission of the 
will to probate. The income was to be used for the education of 
the descendants of the testator's father. The trust was to 
terminate at the end of the 25-year period, at which time the 
trust corpus was payable to the testator's nephew, Howard Davis 
or, if Howard is not then living, to the heirs of Howard's body. 

The testator, a childless bachelor, died in 1984. The 
testator had a brother and a sister, but they predeceased him. 
The testator was survived, however, by his brother's four 
children and seven grandchildren; and by his sister's child and 
five grandchildren -- in all, there were 17 surviving descendants 
of his parents. 

violation of Common-law Rule. The testator's trust violated 
the common-law Rule Against Perpetuities. The reason was that 
the contingent remainder in the· corpus might not vest within a 
life in being plus 21 years because all 17 of the descendants of 
the testator's father living at the testator's death might die 
within four years after the testator's death! . 

The Actual Holding. The Supreme Court of Mississippi 
expressed grave impatience with the fact that the common-law Rule 
would strike down this quite reasonable trust. The court took 
two bold steps to avoid that result: the court judicially adopted 
the wait-and-see method, using causal-relation lives; and (2) the 
court sanctioned reformation via judicially inserting a 
perpetuity saving clause into the instrument. To my knowledge, 
this is the first appellate decision ever to do that. 

There is a feature of the Anderson case that is striking 
indeed, which is how closely the facts fit the rationale of the 
90-year period of the Uniform Act. As pointed out in Waggoner, 
"The Uniform statutory Rule Against Perpetuities: The Rationale 
of the 90-Year Period," 73 Cornell L. Rev. 157, 166 & footnote 30 
(1988), the youngest measuring life under wait-and-see -- whether 
causal-relation lives are used or the Restatement (Second)'s list 
is used -- is likely to be the transferor's youngest descendant 
living at the transferor's death (or, in the Anderson case, the 
youngest descendant of the transferor's parents). In the 
approximation used by the Uniform Act to develop the 90-year 
period, the youngest measuring life, on average, was taken to be 
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about 6 years old. l 

The Anderson court identified the measuring lives as the 
beneficiaries of the trust -- the descendants of the testator's 
father living at the testator's death. The youngest of these 
descendants was Polly Douglas Robertson, a one-year old 
granddaughter of the testator's deceased brother. In addition to 
Polly, there were several other young descendants who also were 
identified as measuring lives -- a 2-year old grandson of the 
testator's deceased sister, a' 3-year old granddaughter of the 
testator's deceased brother, and a 5-year old grandson of the 
testator's deceased brother. 

If Polly, the youngest, lives out her statistical life 
expectancy of 74.6 years (if a sex-neutral table is used),2 and 
if the 21-year period following her death is added in,3 the wait
and-see period marked off in the Anderson case would turn out to 
be about 96 or 99 years. (Even if Polly dies prematurely, at 
least one of the other young descendants is likely to outlive his 
or her statistical life expectancy, so the period will work out 
about the same either way.) Note also that this would be about 
the same margin-of-safety period of time that a standard 
perpetuity saving clause would have produced also. 

Of course, the actual trust in Anderson will last only 25 
years. The fact that the allowable period adopted by the court 
is in the high 90's, and the fact that the Uniform Act marks off 
a 90-year period for all cases, will not make the trust in 
Anderson last longer than 25 years. It just simply means that 
there will be a quite long, quite harmless, and quite ignored 
unused end-portion of the allowable period. 

Note well that the solution adopted by the Mississippi 
Supreme Court -- wait-and-see or, in the alternative, judicial 
insertion of a standard perpetuity saving clause -- allowed the 
testator's trust to go ahead without any change at all in its 
terms. The testator's intent was not defeated or altered in any 
way. There was a cost. however; the cost of the lawsuit and the 
appeal all the waY to the state supreme court. 

1 The 90 years was derived by adding 21 years to the 69 
years of remaining statistical life expectancy of a 6-year old 
(21 + 69 = 90). 

2 See Table 109 of the 1989 statistical Abstract of the 
United states. 

3 The court indicated it would add that period in. See 
541 So.2d at 431. 
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California Immediate Cy Pres statute. How would the 
Anderson case have been decided under the California immediate 7Y 
pres statute? There is no appellate court precedent ~n 
California -- or in any other state to my knowledge, except for 
the recent Mississippi Anderson decision for judicially 
inserting a perpetuity saving clause. Rather, California 
precedent suggests that the court would reduce the term of the 
trust to 21 years. If this approach were adopted, the testator's 
quite reasonable intent would have been defeated -- the trust 
would not have been inval idated in its entirety, as under the 
common-law Rule, but the terms would have been altered. 

perhaps the California courts of today, despite the earlier 
appellate court precedent, would be inclined to apply the 
immediate cy pres statute differently. Rather than reduce the 
term of the trust to 21 years, the California courts of today 
might do what the Mississippi court did -- reform by judicially 
inserting a standard perpetuity saving clause. This approach 
would not alter the testator's intention, but it would still 
require the cost of a lawsuit. 

And, if in fact the California court were to break new 
ground and sanction the judicial insertion of perpetuity saving 
clauses, the margin-of-safety period marked off by these 
judicially inserted saving clauses would add up to around the 
same period as the gO-year period the Uniform Act adopts without 
the cost of judicial intervention. 

Would Professor Bloom's statute have avoided the cost of 
this lawsuit? No. It contains no specific provision relating to 
25- year trusts. Instead, the general cy pres provision of 
section 4 would have to be invoked, putting the case in the same 
posture as under the current California immediate cy pres 
statute. A lawsuit would still have to be brought to determine 
whether to reform by reducing the term of the trust to 21 years 
or, instead, to insert the saving clause. 

Unifogt Act. Had the Anderson case been governed by the 
Uniform Act, Mr. Anderson's quite reasonable trust would have 
gone into effect as he intended, the trustee would now be using 
the income for the education of the descendants of his father as 
he intended (without the deduction of lawyer's fees to pay for 
both sides of a perpetuity challenge), and at the end of the 25-
year period the corpus would be distributed. 

No court would have had to figure out how to reform it to 
save it or partially save it. No lawyers would have been hired 
to argue different sides of the case. No court would ever even 
have heard of a perpetuity problem in the trust. 
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2. Arrowsmith v. Mercantile-Safe Deposit and Trust Co. 

The Facts. Arrowsmith v. Mercantile-Safe Deposit and Trust 
Co., 313 Md. 334, 545 A.2d 674 (1988), is Ii more complicated 
case. George H. C. Arrowsmith died in 1983, leaving a will dated 
July 29, 1982. George's 1982 will, drafted by a lawyer, 
expressly revoked all prior wills and exercised a testamentary 
power of appointment over some $7 million in assets of an 
irrevocable inter-vivos trust created by his mother in 1953. 

By his will, George exercised his power of appointment by 
creating a trust. Most of the corpus of that trust was to be 
held for George's three children, Edith Ann (born in 1959), 
Jeffrey (born in 1961), and Stephen (born in 1962). At George's 
death, therefore, Edith Ann was about 24 years old, Jeffrey was 
about 22, and Stephen was about 21. None had children of their 
own. 

George's trust did not grant the children a right to the 
income from their respective shares. Rather, the trustee was 
given discretionary power to pay the income to them or 
accumulate it~ and the trustee was also given the discretionary 
power to invade the corpus of each child's share for the child's 
support and maintenance. 

Upon the death of each child, that child's share was to be 
divided among that child's then living descendants, per stirpes~ 
if none was then living, then to that child's then living 
brothers or sister, with the share of any deceased brother or 
sister going to that sibling's then living descendants, per 
stirpes. 

The Actual Holding. The Maryland court invoked the common
law Rule Against Perpetuities and held the remainder interests in 
the corpus of each child's share to be invalid. In addition, the 
trustee's discretionary powers over income and corpus were also 
invalid. Result: The court held that George's trust was 
entirely invalid, and the property was ordered distributed 
outright to each child in one-third shares. George's intention 
was fully defeated. 

california !mediate cy Pres statute. Under the California 
immediate cy pres statute, the court is to save George's trust 
"to the extent that it can be reformed or construed within the 
limits of [the common-law Rule] to give effect to the general 
intent of the creator of the interest whenever that general 
intent can be ascertained. This section shall be liberally 
construed and applied to validate such interest to the fullest 
extent consistent with such ascertained intent." 
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There is a dearth of appellate court opinions under the 
immediate cy pres method. So far, all the appellate court 
decisions in and out of California have involved interests that 
were invalid because of an age contingency in excess of 21 or a 
period in gross exceeding 21 years, and except for the recent 
Anderson case, above, the court reformed the disposition to 
lower the age contingency to 21 or reduce the period in gross to 
21. 

The lack of appellate guidance in a case like Arrowsmith 
makes it hard to feel confident about what type of reformation a 
court working under this statute would be willing to approve. 
Maybe a California court of today would be willing to insert a 
perpetuity saving clause. If so, the approach is the equivalent 
of giving the case the benefit of wait-and-see, but in an 
inefficient way because of the cost of the lawsuit. 

If the court really were to strain to reform George's trust 
to let it take effect as far as possible and still comply with 
the common-law Rule, the court might eliminate the trustee's 
discretionary powers over income and corpus and instead give each 
child a right to the income for life. This would save the income 
interest for each child. 

A more sophisticated approach would be to validate the 
trustee's discretionary powers for the 21-year period following 
George's death, and ~ give each child a right to the income 
for the remainder of that child's life. That would allow the 
trustee to exercise the discretionary powers until each child was 
in his or her mid-40's. 

What about the remainder interest in the corpus at each 
child's death? How could those interests be reformed to make 
them valid and still come fairly close to George's intent? A 
reasonable possibility is to "vest them in interest" as of 21 
years after George's death or as of the child's death, whichever 
event occurs first. This again is not too bad a result, because 
as noted the children would then be in their mid-40's and would 
probably have then completed their child-bearing. Note that 
"vesting in interest" is quite different from "vesting in 
possession." The trust would not be terminated prematurely, 
which means that distribution of the corpus would still be 
postponed until each child's death. 

Note that under this hypothesis, validation of George's 
trust requires the complete or partial elimination of the 
discretionary powers of the trustee over income and corpus, 
rendering the trust ~ flexible than originally draftedl 

Would Professor Bloom's statute have avoided the cost of 
this lawsuit? No, because there is no specific provision in the 
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statute governing a case like this. The general cy pres 
provision of section 4 would apply, causing a lawsuit to 
determine how best to reform this trust to comply with the 
common-law Rule. 

uniform Act. 
the application of 
itself. 

In contrast to the immediate cy pres method, 
the Uniform Act to this case is simplicity 

First, no immediate litigation would be required and more 
than likely no litigation would ever be required. 

Second, the trust would go into effect as written, with the 
discretionary powers of the trustee fully operable for up to 60 
years. 4 

Remember the ages of George's children at his death -- Edith 
was 24, Jeffrey was 22, and Stephen was 21. Add 60 years to 
their ages and you get age 84 for Edith, age 82 for Jeffrey, and 
age 81 for Stephen. Edith's share would be valid and distributed 
to her descendants if she dies at age 84 or under: Jeffrey's 
share would be valid and distributed to his descendants if he 
dies at 82 or under; Stephen's share would be valid and 
distributed to his descendants if he dies at 81 or under. 

If all three children die under these ages, no court 
contact at all would be required under the UnifOrm Act. 
Statistically speaking, each child is more likely than not to die 
under these ages, given that life expectancy now is 75 years on 
average. This is not to suggest, of course, that it is not quite 
possible for one, two, or all three of these children to live 
into low 80's. 

Deferred Reformation Under the uniform Act. Because there 
is a possibility in this case that judicial intervention really 
would become necessary, I now turn to that possibility, to see 
how the deferred reformation feature of the Uniform Act would 
operate. Suppose, then, that Stephen lives beyond 81. A 
reformation suit would then be in order as to Stephen's share. 
How would the court reform? I submit that the notion that such a 
case would generate complex litigation with staggering fees is a 

4 At common-law, and under the Uniform Act, the perpetuity 
period begins running when George's IIOther created the original 
trust, in 1953. Under the Unifora Act, this would means that, 
as of George's death in 1983, 60 years would remain of the 
allowable period before any interest or power in the trust would 
become invalid and Subject to reformation. 
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smokescreen. The court would seldom be engaged· in hearing 
extrinsic evidence as to George's intent, for there likely will 
be none. The language of the reformation section of the statute 
requires the court to be guided by the transferor's "manifested 
plan of distribution." Transferors manifest their plans of 
distribution in the language of the instrument. The written 
terms of the trust will provide the guidance as to how to reform 
"in the manner that most closely approximates the transferor's 
manifested plan of distribution," within the constraint of 
vesting all interests within the allowable period. 

One of the advantages of a Uniform Act is the opportunity to 
use the Official Comments to give guidance to courts in a variety 
of cases. As to a case like Arrowsmith, the court will find 
considerable guidance in those Comments. In fact, Example (2) in 
the Comment to section 3 is nearly exactly on point. The court 
will find that Stephen is like Z in that example. Working under 
that example, the court should be willing to approve the 
following modifications to the terms.of Stephen's share: 

(1) the trustee's discretionary power over the income 
and corpus would be eliminated as of the expiration of 
the allowable period, probably substituting for Stephen 
a vested right to the income for the remainder of his 
life~ and 

(2) the court will vest the remainder interest in the 
corpus of Stephen's share in his descendants, per 
stirpes, who are living as of the expiration of the 
allowable period, with possession delayed until Stephen 
dies (which should not be very many more years). 

-pend-hand Control- OgPpArisOQ. Note that under the 
reformation suggested above under the immediate cy pres method, 
the trust will be permitted to last just as long as the Uniform 
Act permits it to last -- for the life of each of George's 
children. There is no difference between the two methods on that 
score. 

A linal cnppegt. The overall lesson of this memorandum is 
extremely important to any decision-maker considering which type 
of perpetuity reform legislation to favor. The lesson is: The 
immediate cy pres method keeps the judicial perpetuity pot 
boiling. The Uniform Act cools that pot down by creating a 
nearly litigation-free perpetuity environment. 

8 
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Memo 90-22 EXHIBIT 10 

UNIVERSITY OF CALIFORNIA, LOS ANGELES 

BEIlDU..EY • DAVlS ~ IB.VJNE • LOS ANGELES ~ RIVDSlDE ~ SAN DIEGO ~ SAN F.RANCISCO 

July 12, 1989 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Ste. D-2 
Palo Alto, CA 94303-4739 

Dear John: 

Re: USRAP 

Study 1-301} '" __ .. 
",-",,"--,~~ -,"" 

.F··~.UCLA 

SANTA BAIUlABA • SANTA CBUZ 

SCHOOL OF LAW 
(()511ILGABD AVENUE 

LOS ANGELES, CAUFOBNIA __ 1476 

(,f fAIr _. CDoIII'H 

JUl171989 
R!Cl/Vln 

I wish to respond to a memorandum of Professor Waggoner, enclosed in 
his letter of July 5, 1989, comparing USRAP with cy pres, Professor Waggoner 
claims that USRAP will result in less litigation than cy pres, It is my 
belief that the precise opposite is more likely to be the case, 

I have two reasons for this prediction, First, one of the chief effects 
of USRAP will be, as Professor McGovern has pointed out in his letter to the 
Commission, the saving for 90 years of poorly drafted trusts that violate the 
Rule. Poorly drafted trusts are litigation-breeders, Second, USRAP abolishes 
the rule, incorporated in Cal. Civ. Code § 715.5, that an instrument shall be 
construed so as to avoid violating the Rule. This constructional rule often 
has the effect of closing classes of beneficiaries so as to exclude persons 
born after the testator's death. Keeping the class open long after the 
testator's death opens the door to litigation about who comes into the class 
under future changing circumstances in the family. 

To illustrate this, take a trust "for the issue of Nina." Such a trust 
was litigated in In re Trust of Criss, 213 Neb. 379, 329 N.W.2d 842 (1983). 
The court closed the class of issue as of the testator's death because if the 
class were allowed to remain open indefinitely, it would violate the Rule 
against Perpetuities. Presumably the California court would come to the same 
result under Cal. Civ. Code § 715,5. 

Under USRAP, the trust for the issue of Nina would continue for 90 
years, and include afterborn issue as well as issue in being at the testator's 
death. Few constructional questions produce as much litigation as who comes 
within a class of "issue." Will this class include legally (or equitably) 
adopted issue, illegitimate issue, stepchildren who would have been adopted 
but for a legal barrier, children adopted out of the family, children 
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Hr. John H. DeHoully - 2 July 12, 1989 

produced by means other than sexual intercourse? The Restatement (Second) 
of Property, Donative Transfers §§ 25.1 - 25-9 (Tent. Draft No.8, 1985) 
contains a lSI-page discussion of this topic, with notes citing a slew of 
cases. Under Cal. Civ. Code § 715.5, all of these questions -- and liti
gation -- will be avoided where, to save the gift, the court closes the class 
of issue at the testator's death. 

What Professor Waggoner fails to recognize is that construing the gift 
to avoid the Rule against Perpetuities, and reforming it if necessary, often 
has an extremely beneficial effect in avoiding other kinds of litigation that 
will arise from poorly drafted trusts extended for 90 years. 

JDj204l/dhb 
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Professor of Law 



Memo 90-22 EXHIBIT 11 

The University of Michigan 
Law School 

LA \to-RENeE W. W hGGONER 

Lewis AI. Simes Professor of LAw 

Mr. John H. OeMou1ly 
Executive Secretary 

Ann Arbor, Michigan 48109-1215 

october 16, 1989 

California Law Revision Commission 
4000 Middlefield Road, suite 0-2 
Palo Alto, CA 94303-4739 

Study L-3013 

Col lAW REV, COMM'[, 

OCT 201989 
r. E ( C ' '/ E D 

H ulchins Ha1l 
(313) 763-2586 

Re: Study L-3013 - uniform statutory Rule Against Perpetuities 

Dear John: 

I write to comment upon Professor Dukeminier's letter dated 
July 12, 1989, in which he refers to my memorandum of July 5, 
1989, enti tIed "Sample Recent Cases Comparing the Uniform Act 
with Immediate Cy Pres." 

Professor Oukeminier' s letter argues that the Uniform Act 
will lead to more, not less, litigation. To prove his argument, 
Professor Dukeminier's letter cites the case of In re Trust of 
Criss, 213 Neb. 379, 329 N.W.2d 842 (1983), in which the Supreme 
Court of Nebraska, to avoid a perpetuity violation, closed a 
class of "issue of Nina Carden" as of the testator's death. 
Professor Dukeminier argues that under the Uniform Act, the class 
would not be closed as of the testator's death, and that the 
trust would be allowed to continue for 90 years, during which 
"much" litigation would arise as to whether adopted or 
illegitimate children, etc., are included in the class. 

For the reasons outlined in the enclosed memorandum, I do 
not believe the Criss case supports Professor Dukeminier's 
argument. Contrary to Professor Dukeminier's argument, a 
California court operating under the Uniform Act would very 
likely close the class of "issue of Nina Carden" as of the 
testator's death, just as the Nebraska Supreme Court did in the 
actual Criss case, thereby avoiding any potential litigation 
concerning the status questions Professor Dukeminier predicts 
would cause "much" litigation. 

I thoroughly regret the length of the enclosed memorandum. 
It often takes more effort to untangle a questionable analysis of 
a case than to advance one, and this is such a situation. Hence, 
the need to respond to Professor Dukeminier' s short letter in 
some detail. 
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One of the objectives of the Uniform Act is to create a 
nearly litigation-free environment insofar as perpetuity matters 
are concerned. Put specifically, the objective is to limit 
perpetuity litigation to purposive cases by eliminating cases of 
the wasteful variety, such as Estate of Anderson, the recent 
Mississippi case discussed in my July 5 memorandum, in which the 
validity of a 25-year trust was litigated. 

Like Anderson, most trusts, by far, will have terminated by 
their own terms far short of the expiration of the vesting period 
allowed by the Uniform Act, and will never need to be litigated. 
This limits perpetuity litigation to the purposive variety, 
which for the most part are those few cases in which the 
allowable vesting period has actually been exceeded and 
reformation has truly become necessary. An occasional purposive 
case can also arise where the constructional preference for 
validity (which, contrary to Professor Dukeminier's letter, is 
not abolished by but continues under the Uniform Act) plays a 
part in resolving an ambiguity that would have had to be resolved 
no matter what perpetuity law or perpetuity reform is in effect. 
In re Trust of Criss is a case of this sort, as the enclosed 
memorandum demonstrates. 

The basic point of my memorandum of July 5 was to show that 
the Uniform Act achieves the objective of eliminating wasteful, 
nonpurposive perpetuity litigation, such as arose in Estate of 
Anderson. The validity of that basic point is undeniable. 
Although my July 5 memorandum used only Estate of Anderson and 
another recent case to demonstrate that point, the point can be 
endlessly demonstrated, with case after case after case. 

The fact that the Uniform Act eliminates perpetuity 
litigation of the wasteful variety is one of the Act's great 
strengths, undoubtedly accounting in part for its support from 
the American Bar Association, the American College of Probate 
Counsel, the American College of Real Estate Lawyers, the Joint 
Editorial Board for the Uniform Probate Code, and leading 
academic lawyers such as Professor Halbach, not to mention its 
enactment in nearly twenty percent of the states in its two-and
a-half years of existence. Under the wait-and-seejdeferred
reformation approach of the Uniform Act, almost none of the 
perpetuity cases that have ~ been litigated in this country 
would have been litigated. 

Yours sincerely, 

Encl. 
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" 

TO: CALIFORNIA LAW REVISION COMMISSIOH 

FROM: Ll.JIREHCE 11'. WAGGOIIER, Reporter, UnifoDII statutory Rule 
Against Perpetuities 

SUBJEC'l': An Analysis of In re Trust of Criss Under the UnifoDII 
Act 

DATE: October 16, 1989 

In his letter of July 12, 1989, Professor Dukeminier puts 
forth the proposition that the Uniform statutory Rule Against 
Perpetuities (uniform Act or USRAP) would lead to more, not less, 
litigation. As proof, Professor Dukeminier' s letter cites the 
case at In re Trust of Criss, 213 Neb. 379, 329 N.W.2d 842 
(1983). 

I do not believe the Criss case supports Professor 
Dukeminier's proposition, 

Professor Dukeminier's letter states: 

To illustrate [the proposition], take a trust "for 
the issue of Nina." Such a trust was litigated in In 
re Trust of Criss, 213 Neb. 379, 329 N.W.2d 842 (1983). 
The court closed the class of issue as of the 
testator's death because if the class were allowed to 
remain open indefinitely, it would violate the Rule 
Against perpetuities. Presumably the California court 
would come to the same result under CaL civ. Code § 
715.5. 

Under USRAP, the [Criss] trust for the issue of 
Nina would continue for 90 years, and include afterborn 
issue as well as issue in being at the testator's 
death. Few constructional questions produce as much 
1 i tigation as who comes within a class of "issue. " 
will this class include legally (or equitably) adopted 
issue, illegitimate issue, stepchildren who would have 
been adopted but for a legal barrier, children adopted 
out of the family I children produced by means other 
than sexual intercourse? The Restatement (Second) of 
Property, Donative Transfers §§ 25,1 - 25-9 (Tent. 
Draft No, 8, 1985) contains a 151-page discussion of 
this topic, with notes citing a slew of cases. Under 
Cal. civ. Code § 715.5, all of these questions -- and 
litigation -- will be avoided where, to save the gift, 
the court closes the class of issue at the testator's 
death, 
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My own analysis of the Criss case differs from Professor 
Dukeminier's: I believe that, were the criss case governed by the 
Uniform Act in California, it is reasonable to expect that: 

(1) a California court would still close the class of issue 
as of the testator's death (just as the Nebraska court 
did in the actual Criss case); and 

(2) even if not, the status questions raised by Professor 
Dukeminier would be very unlikely to lead to additional 
litigation. 

To give a fair analysis of the Criss case, a more thorough 
statement of the facts is required than Professor Dukeminier' s 
description of the case as involving "a trust 'for the issue of 
Nina.'~ (I attach the full opinion in the Criss case as Exhibit 
D. ) 

The Facts. The Criss trust is considerably more 
complicated than one "for the issue of Nina." 

The testator, Clair Criss, died in 1952, leaving a will 
devising the residue of his estate in trust. The trustee, the 
Omaha National Bank, was to pay the income to his widow, Mabel 
Criss, for life plus whatever amounts of principal the trustee 
deemed necessary; at Mabel's death, the principal was to pour 
over into an inter-vivos trust created by Mabel in 1942, to be 
administered according to the original and unmodified terms of 
that receptacle trust. 

A somewhat unusual feature of this case is that, following 
Clair's death, his widow Mabel renounced her interest in the 
residuary trust created by his will and elected to take a forced 
share in his estate. This had the effect of accelerating the 
pour-over provision, so that the residue of Clair's estate 
immediately poured over into Mabel's inter-vivos trust. 

Mabel's inter-vivos trust reserved for Mabel a right to 
receive a monthly allotment of $200 from the income for her 
lifetime. Upon her death, a $200 monthly allotment from the 
income was to go to each of nine individuals or units: 

1. Nina G. Engler; 

2. Nina Carden; 

3. the issue of Nina Carden, as one unit; 

4. Mrs. Deane Criss; 

5. Minnie Smith and stella McDonald, as one unit; 
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6. Sally Mahoney; 

7. Margaret Kunce; 

8. Leolla Chambers; 

9. Fannie and Leonard Cross, as one unit. 

The court held that Mabel's renunciation caused her to be 
treated as if she predeceased her husband, Clair. This, the 
court held, had the dual effect of (i) terminating her right to a 
$200 monthly income allotment for her lifetime, and (ii) 
accelerating the above nine $200 monthly income allotments, so 
that "these income beneficiaries should have begun receiving 
payments as of the date of death of [the testator] Clair C. Criss 
[in 1952]." 329 N.W.2d at 854. 

Note carefully when the trust was to terminate. As I shall 
point out later, the event triggering termination has a profound 
bearing on the time when the class of issue of Nina Carden would 
be closed. Under the terms of the trust, the termination
triggering event was "the death of all the persons and members of 
.illl the units ..•. " (Emphasis added.) 

At the testator's death, Nina Carden (the testator's niece) 
had two children, Claire Griffen (age 16) and Nina Evans (age 
12). (When Mabel created her inter-vivos trust in 1942, these 
children were ages 6 and 2 , respectively. 1) N ina Carden never 

1 Under section 2 (c) of the Uniform Act, the 90-year 
maximum period allowed for vesting begins to run in 1942, when 
Mabel's inter-vivos trust was created, not in 1952 when the 
testator, Clair, died and the residue of his estate poured over 
into Mabel's trust. (The rationale for this, as set forth in the 
Official Comment to section 2, is that if Mabel's trust had 
included a perpetuity saving clause, that clause would be geared 
to lives in being at the creation of the trust and would have 
governed the property subsequently poured over into the trust 
from the residue of Clair's estate.) 

Like the Anderson case (see my memorandum of July 5, 1989), 
the facts of the Criss case closely fit the rationale of the 90-
year period of the Uniform Act. As pointed out in Waggoner, "The 
Uniform Statutory Rule Against Perpetuities: The Rationale of the 
90-Year Period," 73 Cornell L. Rev. 157, 166 & footnote 30 
(1988), the youngest measuring life under wait-and-see -- whether 
causal-relation lives are used or the Restatement (Second)'s list 
is used -- is likely to be the transferor's youngest descendant 
living at the transferor's death (or, in the Criss case, the 
youngest descendant of Nina Carden). In the approximation used 
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had any more children, but after the testator's death, her two 
children married and had children of their own -- Claire Griffen 
had two children, Amy and David; Nina Evans had four children, 
Timothy, Michael, Stephen, and Susan. Mabel died in 1978, after 
Nina Carden's six grandchildren were born. 

Cgppnn-Iaw Rule Against Perpetuities. Because eight of the 
nine $200 monthly income allotments went to individuals by name, 
none of these eight raised a perpetuity problem. 

The third $200 monthly income allotment was to "the issue of 
Nina Carden, as one unit." A crucial point to be noted about 
this $200 monthly income allotment to "the issue of Nina Carden. 
as one unit" is that it raised a question that would need 
answering eyen if it raised no perpetuity problem at all -- e.g., 
even if the trust document had expressly required the trust to 
terminate 21 years after the testator's death or if the trust 
document had contained a perpetuity saving clause. The reason is 
that the trustee must know the identity of the trust's 
beneficiaries, to know amongst whom to divide the third $200 
monthly income allotment. 

Initially worth 
interpretations of the 
issue of Nina Carden, as 

considering in this case are three 
$200 monthly income allotment "to the 
one unit": 

Option (1): close the class as of the testator's 
death, as the court did in the actual Criss case (under this 
option, the class includes only Nina's two children, i.e., 
Claire Griffen and Nina Evans); 

option (2): close the class as of Mabel's death (under 
this option, the class includes only Nina's two children, 
Claire Griffen and Nina Evans, and six grandchildren, Amy, 
David, Timothy, Michael, Stephen, and Susan); 

option (3): allow the class to remain open 
indefinitely (under this option, the class not only includes 
Nina's two children and six grandchildren, ,but remains open 
-- in the nature of the old "fee tail" estate -- to take in 

by the Uniform Act to develop the 90-year period, the youngest 
measuring life, on average, was taken to be about 6 years old. 

In the Criss case, the youngest measuring life Would have 
been Nina Carden's 2-year-old child, Nina; the remaining life 
expectancy of a 2-year-old is 74.5 years, which (with the 21-year 
period added in) gives a maximum vesting period of 95.5 years 
(74.5 + 21 = 95.5), i.e., a period somewhat longer than allowed 
by the Uniform Act. 
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All afterborn issue, Le., the grandchildren's children, 
their children's children, their children's children's 
children, and so on indefinitely until Nina's descending 
line completely dies out). 

Because the lawyer who drafted Habel's trust did not insert 
a perpetuity saving clause, the resolution of this question also 
had perpetuity overtones. Only Option (1) completely avoids a 
violation of the common-law Rule Against Perpetuities (common-law 
Rule). Under either Option (2) or Option (3), there would be a 
perpetuity violation. Option (2) would not cause a violation as 
to the $200 monthly income allotment "to the issue of Nina 
Car!len, as one unit,,,2 but it would cause a violation as to the 
rem$inder interest taking effect at the death of the last 
surviv~ng income beneficiary. option (3) would cause a 
perpetuity violation as to both the $200 monthly income allotment 
"to the issue of Nina Carden" and the remainder interest taking 
effect at the death of the last surviving income beneficiary. 

When the Criss case was decided, the jurisdiction involved, 
Nebraska, followed the common-law Rule Against Perpetuities, 
unmC))dified by statute. Nebraska did not then and does not now 
have a statute like the statute cited by Professor Dukeminier, 
Cal. civ. Code § 715.5. When, shortly after Criss was decided, 
the Nebraska legislature enacted a perpetuity-reform measure, it 
chose the uniform Act, not a statute like the California statute. 

In any event, the Nebraska supreme Court adopted option 
(1), to avoid a violation of the common-law Rule. 3 In doing so, 
the court employed a legal principle derived from the common law 
-- the so-called constructional preference for val idi ty. The 
con$tructional preference for validity is that if a document is 
fairly susceptible to more than one interpretation, one of which 
violates the common-law Rule and the other of which does not, the 
court should adopt the interpretation that does not violate the 
COl!ll\lon-Iaw Rule. The Nebraska court quoted from an article by 
Professor casner, which said: 

2 The class of issue would close (vest) at Mabel's death, 
and she is a life in being. 

3 As noted in the text above, only Option (1) completely 
avoids a Rule violation. Option (2), closing the class at 
Mabel's death, causes a Rule violation as to the remainder 
int.rest in corpus. Consequently, it may be expected that the 
Nebraska court would have adopted option (1) even if the Criss 
case had not involved the somewhat unusual feature of Mabel 
having renounced her interest to take a forced share in Clair's 
estate. 
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The fact that the rule against perpetuities will be 
violated if the class is allowed to increase in size 
until the period of distribution in a particular case 
undoubtedly may influence some courts to restrict the 
class to persons born when the instrument takes effect. 
The theory for such a view is that as between two 
possible constructions the transferor must have 
intended the one that will make his disposition valid. 

The Criss case Under the uniform Act. The implication of 
Professor Dukeminier's letter is that, under the Uniform Act, a 
California court would reject options (1) and (2), choosing 
Option (3) instead. Only Option (3), of course, has the 
potential of raising Am!: of the non-perpetuity questions that 
Professor Dukeminier predicts could lead to "much" further 
litigation in the Criss case. Under options (1) and (2), the 
total make-up of the class would already have been determined 
with finality, and ~ of this group of issue, Nina Carden's two 
children and six grandchildren, was an adopted child, an 
illegitimate child, a stepchild who would have been adopted but 
for a legal barrier, a child adopted out of the family, or a 
child produced by means other than sexual intercourse. 

Professor Dukeminier's letter bases his prediction that 
Option (3) would be chosen under the Uniform Act upon the 
following analysis: 

Second, USRAP abolishes the rule, incorporated in Cal. 
civ. Code § 715.5, that an instrument shall be 
construed so as to avoid violating the Rule. 

This statement reflects a misunderstanding. The Uniform Act does 
not abolish the constructional preference for validity. As noted 
above, the constructional preference for validity, applied by the 
Supreme Court of Nebraska in the Criss case, is a common-law 
rule, not a creation of the California legislature. Because it 
is a common-law rule and because there is nothing in the 
statutory language of the Uniform Act that is inconsistent with 
it, the common-law constructional preference for validity is 
continued under the Uniform Act; Part G of the Comment to § 1 of 
the Uniform Act explicitly so states (Exhibit A, attached). 

The California statute cited by Professor Dukeminier -- Cal. 
ci v. Code § 715.5 -- is what he calls the "immediate" cy pres 
provision. In full, it states: 

§ 715.5. RefOrmation. No interest in real or 
personal property is either void or voidable as in 
violation of section 715.2 of this code if and to the 
extent that it can be reformed or construed within the 
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limits of that section to give effect to the general 
intent of the creator of the interest whenever that 
general intent can be ascertained. This section shall 
be liberally construed and applied to validate such 
interest to the fullest extent consistent with such 
ascertained intent. 

The main thrust of this statute is refOrmation, not 
construction. The difference between reformation and 
construction is that reformation directs the court to alter 
unambiguous terms in the document to avoid a perpetuity 
violation, whereas construction directs the court to choose a 
reasonable interpretation of ambiguous terms in a document to 
avoid a perpetuity violation. 

~ noted, the main thrust of section 715.5 is reformation. 
Nevertheless, given the fact that the statutory language also 
includes the phrase "or construed," one can justifiably argue 
that the statute also codifies the common-law constructional 
preference for validity. In a state such as California, 
therefore, there is reason to elevate that constructional 
preference to the statutory language of the Uniform Act. 

This procedure was followed in Florida, another state that 
prior to the enactment of the Uniform Act had codified the 
constructional preference for validity (but not as part of a 
broader "immediate" cy pres statute). To preserve that 
preference under Florida law, the Florida enactment of the 
Uniform Act added a provision that continues the previous Florida 
codification of the constructional preference for validity. See 
Fla. Stat. Ann. § 689.225(7). 

Consequently, given the continued existence of the 
constructional preference for validity under the Uniform Act, a 
California court might well adopt option (1), just as the 
Nebraska Supreme Court did in the actual Criss case. To be sure, 
the rejected construction under the common-law Rule would have 
resulted in automatic invalidity, whereas the rejected 
construction under the Uniform Act will not result in automatic 
invalidity; it will cause the interest's validity to be governed 
by the Uniform Act's wait-and-see element. Nevertheless, 
adopting the construction that confers initial validity -- option 
(1) in the Criss case -- confers a very attractive benefit: It 
renders the interest invulnerable to any possible future 
reformation suit. 4 Thus, as Comment G to section 1 points out, 

4 Under section 3 of the Uniform Act, only interests 
whose validity is governed by the wait-and-see element are 
vulnerable to reformation. Reformation is never necessary -- or 
permitted -- for dispositions that are initially valid under the 
common-law Rule. 
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courts can be expected to incline toward the construction that 
leads to initial yalidity, unless that construction is rather 
clearly contrary to the transferor's intention. And, certainly 
courts can be expected to incline in this direction if the 
constructional preference for validity is elevated to the 
statutory language of the Uniform Act, as it would be possible to 
do in California and other states that previous to enactment of 
the uniform Act had codified that constructional preference. 

I do not, however, rely exclusively on the constructional 
preference for validity for predicting that a California court 
would choose Option (1). In the Criss case, there are 
independent factors that indicate that neither Option (3) nor 
Option (2), for that matter, was in accord with Mabel's and 
Clair's intentions. 

'. 

Recall that the other eight $200 monthly income allotments 
were to go to named individuals, all of whom presumably were 
adults when Mabel created her trust and when Clair died. Recall 
also that the trust was not to terminate until "the death of All 
the persons and members of .illl the units .••. " (Emphasis added.) 
These two features of the trust invite us to focus on the 
discrepancy between the projected date of death of the last 
survivor of the eight named individuals and the projected date of 
death of the last survivor of Nina Carden's issue. 

Option (1) seems more in accord with the likely intention of 
the parties because that discrepancy is by far the least under 
Option (1), under which the class of issue includes only Claire 
Griffen and Nina Evans. 

Neither option (2) nor (3) seems in accord with the parties' 
actual intention. option (2), which brings Nina's Carden's six 
grandchildren into the class, increases that discrepancy by about 
20 years or so.5 Option (3) increases that discrepancy 
grotesquely. 

Of the three options, option (3) seems the least likely to 
be chosen by a court. (Remember, the drafting lawyer did not 
insert a perpetuity saving clause into Mabel's trust, so the 
terms of the trust itself provided no automatic cut off after a 
period of time.) For the court to choose Option (3), therefore, 

5 Under Option (2), the projected time of death of the 
last grandchild living at Mabel's death is 97.5 years after the 
testator's death and 107.5 years after Mabel created her inter
vivos trust in 1942. The fact that option (2) would delay the 
projected termination of the trust beyond the 90 years allowed by 
the Uniform Act, thus probably requiring a reformation suit later 
on, provides another reason why the court would be unlikely to 
choose option (2). 
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the court would have to think that the parties themselves 
actually contemplated that layer upon layer of future generations 
of Nina Carden's issue could be added to the list of recipients 
of that one modest $200 monthly income allotment, deferring 
indefinitely the termination of the entire trust until DQ 
afterborn descendant of Nina Carden is still living (or in 
gestation), i.e., until Nina Carden's descending line completely 
dies out. Option (3) is therefore so unreasonable and so 
unlikely to have been the parties' actual intention that a court 
would surely would not adopt it, unless the actual terms of the 
trust expressly and unambiguously required it to be adopted, such 
as would have been the case if the trust itself had said "to the 
issue of Nina Carden whenever bOrn and from time to time living" 
or words to that effect. 

TQ think that the parties actually intended Option (3), one 
would have to think that they contemplated delaying the 
termination of the trust indefinitely, for the death of Nina 
Carden's last living descendant (whenever born) might not ever 
occur! II Nina Carden's descending I ine should completely die 
out at some time in the far distant future, it would certainly be 
likely to occur many, many decades after the death of the other 
named individuals who were the beneficiaries of the other eight 
$200 monthly income allotments. It stretches the imagination to 
think that the settlors' actual intention (not knowing that that 
intention could not be achieved) was to hold up the termination 
of the full trust just for the purpose of continuing to divide 
that one modest $200 monthly allotment from income among all of 
Nina Carden's afterborn descendants as long as any is alive. 

Consequently, quite a strong, independent case can be made 
for the proposition that the actual intention of the settlors 
must have been not to adopt Option (3), which would include gll 
afterborn issue in the $200 monthly income allotment "to the 
issue of Nina Carden, as one unit." In fact, this factor alone
- without the additional support provided by the constructional 
preference for validity -- supports the conclusion that the class 
should be closed under option (1) or, at most, Option (2). 
Remember that QDly option (3) has the potential of raising ADY of 
the non-perpetuity questions that Professor Dukeminier predicts 
could lead to "much" further litigation in the Criss case. Under 
Options (1) or (2), the total make-up of the class would already 
have been determined with finality, and none of this group of 
issue, Nina Carden's two children under option (1), or two 
children and six grandchildren under option (2), was an adopted 
child, an illegitimate child, a stepchild who would have been 
adopted but for a legal barrier, a child adopted out of the 
family, or a child produced by means other than sexual 
intercourse. 
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Snppnary. To me, there are persuasive reasons for thinking 
that a California court, operating under the Uniform Act, would 
(contrary to Professor Dukeminier's argument) be most likely to 
choose Option (1). The next most likely construction of the 
Criss trust is Option (2). The least likely construction of the 
Criss trust is Option (3), which is the one Professor Dukeminier 
predicts would be adopted by a California court under the Uniform 
Act and is the only one of the three possible constructions 
having the potential of raising ~ of the non-perpetuity 
questions Professor Dukeminier predicts would lead to "much" 
further litigation. The reasons favoring Option III are: 

1-
supports 
codified 

the constructional preference for validity, which 
only Option (1) and which continues under and could be 
as part of the Uniform Act1 and 

" 
2. the gargantuan gap Option (3) would produce between the 

death of the last survivor of the eight named individuals and the 
death of the last survivor of Nina Carden's issue; this gap is of 
such a dimension as to make it ~ unlikely that Mabel and 
Clair were seeking to defer termination of the trust until Nina 
Carden's descending line entirely dies out1 indeed, option (2) 
would also produce a gap of sufficient size to make that Option 
also unlikely to reflect the settlor's true intention. 

Each reason 
as of the 
Combined in 
strong case 

provides an independent basis for closing the class 
testator's death, i.e., for choosing Option (1). 
mutual support of one another, they make for a very 
for doing so. 

. . . 

The status QuestionS Raised by Professor Qukewinier's Letter 
Are Most Unlikely to Generate Litigation under the Criss Trust. 
Let us turn now to Professor Dukeminier's claim that the 
perpetuity-saving features of the Uniform Act would boomerang 
because they would generate "much" further non-perpetuity 
litigation concerning the Criss trust. To reach this claim, one 
must assume, against reason, that the perpetuity-saving features 
of the Uniform Act would make a California court hearing the 
Criss case choose Option (3), holding that .i!..ll afterborn issue 
were to be included. But, let us make this assumption, for the 
sake of analyzing Professor Dukeminier' s claim regarding non
perpetuity litigation. 

The key passages from Professor Dukeminier's letter of July 
12 state: 
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Few constructional questions produce as much litigation 
as who comes within a class of "issue." will this 
class [of "issue of Nina Carden" under Option (3) 1 
include legally (or equitably) adopted issue, 
illegitimate issue, stepchildren who would have been 
adopted but for a legal barrier, children adopted out 
of the family, children produced by means other than 
sexual intercourse? The Restatement (Second) of 
Property, Donative Transfers §§ 25.1 - 25-9 (Tent. 
Draft No.8, 1985) contains a l5l-page discussion of 
this topic, with notes citing a slew of cases. 

In California, these non-perpetuity questions would in fact 
be unlikely to generate litigation. First, it is unlikely that 
the faqts as they develop over the years would raise any of these 
questions. None of these questions would ever arise unless there 
actually is an adopted child (adopted in or out), an illegitimate 
child, etc., etc. With nearly half of the 90 years having 
already expired at the time of the Criss lawsuit,6 and with six 
actual afterborn issue, there were no adopted children, 
illegitimate children, stepchildren who would have been adopted 
but for a legal barrier, children produced by means other than 
sexual intercourse, etc., etc. 

Second, even if it should later turn out during the 
remaining half of the 90-year period that there is an adopted 
child or an illegitimate child, etc., the question of inclusion 
or exclusion of such a child might be covered by a definitions 
section or article in the Criss trust itself. Many lawyer-drawn 
trust documents do contain detailed definitions of who is and who 
is not included in the term "issue." Because the court did not 
reproduce the full text of the trust, Professor Dukeminier has no 
basis for implying that the Criss trust had no such provision or 
set of provisions. 

But, for the sake of argument, let us proceed on the 
assumption that the trust terms themselves do not answer any or 
all of the questions raised by Professor Dukeminier. In that 
case, these questions would be covered by Cal. civ. Code § 7005 
or by one of the strong statutory rules of construction in Cal. 
Prob. Code § 6152, which control "unless otherwise provided in 
the will." The will in Criss does not otherwise provide, and so 
the statute would almost certainly resolve any such question 
without the need for it to be litigated. These California 
statutory provisions are set forth in Exhibit B, attached. 

6 Remember that the 90-year period began to run in 1942 
when Mabel created her trust, not in 1952 when Clair died. See 
supra note 1. 
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Professor Dukeminier's letter does not acknowledge the 
existence of these California statutory provisions, and refers 
instead to "the Restatement (Second) of Property, Donative 
Transfers §§ 2S.1 - 2S-9 (Tent. Draft No.8, 1985)," saying that 
it "contains a lSI-page discussion of this topic, with notes 
citing a slew of cases." These sections are attached as Exhibit 
C. 

Professor Dukeminier describes the Restatement (Second)7 as 
containing a "discussion" of the status questions he predicts 
would generate "much" further litigation in the Criss trust. 
The impression given is that these questions are so intractable 
that lSI pages of text are required to sort them out. An 
examination of the actual Restatement, however, reveals that the 
Introductory Note to these sections states that "these class gift 
terms according to ordinary language usage have normally accepted 
outer limits of inclusiveness." These "normally accepted outer 
limits of inclusiveness" are embodied in these sections, which, 
like the California statutes, adopt rules of construction on each 
of the questions raised by Professor Dukeminier, all of which are 
designed to prevail "in the absence of language or circumstances 
indicating a contrary intent." 

The Restatement (Second) therefore contains more than a mere 
"discussion" of these questions; it lays down rules of 
construction designed to keep these questions from being 
litigated unless there is sufficient evidence from the language 
or circumstances indicating an individuated intent contrary to 
the presumptions contained in these rules of construction. In 
the Criss trust, in the absence of a set of definitional 
provisions, there appears to be no language indicating an intent 
contrary to any of the Restatement (Second)'s rules of 
construction, and the Criss opinion discloses no "circumstances" 
indicating a contrary intent, either. Thus, if the California 
statutory rules of construction had not existed or were found 
inapplicable for any reason, the Restatement (Second)'s rules of 
construction would go a long way toward eliminating litigation 
over the questions Professor Dukeminier predicts would be the 
source of "much" litigation. 

Professor Dukeminier's characterization of the Restatement 
(Second) continues: 

The Restatement 
Transfers §§ 2S.1 

(Second) of 
2S-9 (Tent. 

Property, 
Draft No. 

Donative 
8, 1985) 

7 Because the sections to which Professor Dukeminier 
refers have now been published in hard cover form as Volume 3 of 
the Restatement (Second) of Property (Donative Transfers) (1989), 
Tentative Draft No. 8 has now been replaced. My references will 
therefore be to the hard-cover form, not to the Tentative Draft. 
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contains a lSI-page discussion of this topic, with 
notes citing a slew of cases. 

This statement suggests that all of these sections, together 
with a "lSI-page discussion," pertain to the following questions: 

will this class [to the "issue" of Nina Carden under 
Option (3)] include legally (or equitably) adopted 
issue, illegitimate issue, stepchildren who would have 
been adopted but for a legal barrier, children adopted 
out of the family, children produced by means other 
than sexual intercourse? 

But sections 2S.1 through 2S.9 do not all pertain to these 
questions, nor is there a "lSI-page discussion" of these 
questions. Many of these sections have nothing to do with the 
questions he raises. section 2 S. 1, which he cites, says that 
grandchildren and more remote descendants are presumptively 
excluded from a class gift to "children." This section, with 
comments, statutory Note, and Reporter's Note, takes up pages 9-
24, and contains nothing at all that could possibly pertain to a 
class gift to "issue." section 2S.7, which he cites, merely 

. says that a class gift to "children" of a designated person 
includes such person's descendants in the first generation, and 
thus duplicates the point made in section 2S.1; section 2S. 7, 
with Comments, statutory Note, and Reporter's Note, takes up 
pages 9S-102. section 2S.8, which he cites, pertains to class 
gifts to "grandchildren," "brothers and sisters," "nephews and 
nieces," "cousins," and other similar terms. This section, with 
comments, statutory Note, and Reporter's Note, takes up pages 
102-115, and contains nothing at all that could possibly pertain 
to a class gift to "issue." Section 25.9, which he cites, merely 
says that in a class gift to "issue" or "descendants," the rules 
in the previous sections apply to determine who is included in or 
excluded from the class. This section, with Comments, Statutory 
Note, and Reporter's Note, takes up pages 11S-121, and contains 
nothing at all bearing on the questions raised by Professor 
Dukeminier, except to incorporate or refer to the previous 
sections by reference. To count this section in, therefore, is 
tantamount to a duplicate counting. 

Of the sections cited by Professor Dukeminier, then, only 
sections 25.2 through 25.6 are really relevant to the questions 
Professor Dukeminier mentions. These sections, wi th Comments, 
statutory Notes, and Reporter's Notes, take up pages 24-95, or 
substantially less than half the number of pages Professor 
Dukeminier states they take up. And, of course, not all of these 
71 pages are truly devoted to "discussing" Professor Dukeminier's 
questions. As Exhibit C shows, the actual "black-letter" rules 
of all the sections cited and miscited by Professor Dukeminier, 
printed in rather large type, with Table of Contents and 
Introductory Note, only take up about 3 1/4 pages; reduced to the 
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sections that might actually be relevant to a trust "for the 
issue of Nina," these sections take up only about 1 1/2 pages. 

In the final analysis, I suggest, the criss case does not 
support Professor Dukeminier's argument that the wait-and
see/deferred-reformation form of perpetuity reform embraced by 
the Uniform Act will lead to more, not less, litigation. 

One of the objectives of the Uniform Act is to limit 
perpetuity litigation to purposive cases by eliminating cases of 
the wasteful variety, such as Estate of Anderson, the recent 
Mississippi case discussed in my July 5 memorandum, in which the 
validity of a 25-year trust was litigated. 

Like Anderson, most trusts, by far, will have terminated by 
their own terms far short of the expiration of the vesting period 
allowed by the Uniform Act, and will never need to be litigated. 
This limits perpetuity litigation to the purposive variety, 
which for the most part are those few cases in which the 
allowable vesting period has actually been exceeded and 
reformation has truly become necessary. An occasional purposive 
case can also arise where the constructional preference for 
validity plays a part in resolving an ambiguity that would have 
had to be resolved no matter what perpetuity law or perpetuity 
reform is in effect. As this memorandum indicates, Criss is a 
case of this sort. 

The basic point of my memorandum of July 5 was to show that 
the Uniform Act achieves the objective of eliminating wasteful, 
nonpurposive perpetuity litigation, such as arose in Estate of 
Anderson. The validity of that basic point is undeniable. 
Al though my July 5 memorandum used only Estate of Anderson and 
another recent case to demonstrate that point, the point can be 
endlessly demonstrated, with case after case after case. 
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EXHIBIT A 

" 

Part G of CoJment to § 1 of USRAP 

G. SUBSIDIARY COMMON-LAW 
DOCTRINES: WHETIlER 

SUPERSEDED BY nus ACI 
As noted at the beginning of this Comment, 

the courts in interpreting the Common-law Rule 
developed several .ub.idiary doctrines, Thi. Act 
does not su.persede those subsidiary doctrines 
except to the extent the provisions of this Act 
conflict with them, As explained below, most of 
these common-law doctrines remain in full force 
or in foree in modified form. 

Constructional Prej..,."ce jor Validity. 
Professor Gray in his treatise on the Common· 
law Rule Against Perpetuities declared that a 
will or deed is to be construed without regard to 
the Rule, and then the Rule is to be "remorse
lessly" applied 10 the provisions so construed. J. 
Gray, The Rule Against Perpetuities § 629 (4th 
ed. 1942). Some courts may still adhere to this 
proposition. Colorado Nat'] Bank v. McCalle. 
143 Colo. 21, 353 P.2d 385 (1960), Most courts, it 
i. believed, would today be inclined to adopt the 
proposition put by the Restatement of Property 
§ 375 (1944), which is that where an instrument 
is ambiguous-that is. where it is fairly suscepti
ble to two or more constructions, one of which 
causes a Rule violation and the other of which 
does not-the construction that does not result 
in a Rule violation should he adopted. Case. 
supporting this view include Southern Bank & 
TnIst Co, v, Brown, 271 S.C. 260. 246 S,E,2d 598 
(1978); Davis v. Rossi, 326 Mo, 911, 34 S,W.2d 8 
(1930); Watson v. Goldthwaite, 184 N,E.2d 34(), 
343 (Masa.I962); Walker v. Bogle, 244 Ga. 439, 
260 S.E.2d 338 (1979); Drach v, Ely, 703 P,2d 
746 (Kan.1985), 

The constructional preference for validity is 
not superseded by this Act, but its role is likely 
to be different. The situation is likely to be that 
one of the constructions to which the ambiguous 
instrument is fairly susceptible would result in 
validity under Section l(aXl),I(bXl), or l(cXl), but 
the other construction does not necessarily re
sult in invalidity; rather it results in the inter· 
est', validity being governed by Section l(aX2), 
1(b)(2), or l(cX2). Nevertheless, even though the 
result of adopting the other construction is not 
as harsh as it is at common law, it is expected 
that the courts will incline toward the constru('· 
t](ln that validates the disposition under Seell, 
llaXl), I(bXl), or l(cXl). 
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EXHIBIT B 

california statutory Provisions 

Cal. Civ. Code: 

§ 7005. Artifieial Insemination of wjfe; husband as natural rather; 
donor not natural father 

{al If, under the super>'ision of a licensed physician and with the 
consent of her husband, a wife is inseminated artificially with semen 
donated by a man not her hushand, the husband is treated in law as if he 
were the natural father of a child thereby conceived. The husband's 
consent must be in writing and signed by him and his wife. The 
physician shall certify their signatures and the date of the inseminstion, 

'. and retain the husband's consent as part of the medical record, where it 
shall be kept confidential and in a sealed file. However, the physician's 
failure to do so does not affect the father and child relationship. All 
papers and records pertaining to the insemination, whether part of the 
permanent record of a court or of a file held by the supervising physician 
or elsewhere, are subje<:t to inspection only upon an order of the court 
for good cause shown. 

{bl The donor of semen provided to a licensed physician for use in 
artificial insemination of a woman other than the donor's wife is treated 
in law as if he were not the natural father of a child thereby conceived. 

Cal. Frob. Code 

! 6152. Half·blood •• adopteeo and pono'" born out of wedlock; induaion in d_ 

AppliclJble w .. _ 0/ decul..,,18 wko died "" or ~ Jan. 1. 198!i. 

Unleoa otherwise provided in the will: 

(a) Except as provided in subdivision (b). halfbloods. adopted persons. persons born out of wedlock. 
stepchild",., f .. "", children, and the issue of all such person. when appropriate to the class, are 
included in term8 of class gift or relations.hip in accordanee with the rules for detennining 
relationship and inheritanee rights for purposes of intestate ._ion. 

(b) In construing a devise by a testator who ia not the natural parent, a person born to the natural 
parent shall not be considered the child of that parent unl ... the person lived while a minor .. a 
regular member of the household of the natural parent or of that parent'. parent, brother, sister, 
.!22!!!!t or surviving spouse. In construing a devise by a testator who is not the adoptive parent. a 
person adopted by the adoptive parenl .hail not be considered the child of that parent unless the 
person lived while a minor (either bef ..... or after the adoption) aa a regular member of the household 
of the adopting parent or of that parent's parent, brother, sister. or Burviving apouse. 

(c) Subdivisions (a) and (b) alao apply in detennining: 

(1) Peraons ... ho would be kindred of the testator or kindred of a Burnving, deceased, or former 
spouae of the testator under Section 6147, 

(2) Peraons to be included as issue of a deceased devisee under Section 6147. 

(3) Persona who wonld be the testator'. or other designated person'. heirs under Section 6151. 
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EXHIBIT C 

Restateaent (Second) of Property (1989) 
Rules of Construction 

Chapter Twenty-Five 

PRIMARY MEANING OF CLASS GIFT TERM 
Introductory Note 

SectIOn 
26.1 Gifts to "ChiIdren"-ExcIuaion of Grandchildren and More Remote 

Deaeeudants 
26.2 Gifts to "Children" -children Bom Out of Wedloek 
26.3 Gifts to "Children"--chtld Conceived by Meane Other Than Sexual 

Inten:oune 
25.4 Gifts to "Children"-Adopted Children 
26.6 Gifts to "Cht1dren"--child Adopted by Another 
26.6 Gifts to "Children"-Relativee by Affinity 
26.7 Gifts to "Children"-Deecendants in the Fint Generation 
25.8 Gifts to "Grandehildren," "Brothere and Sistere," "Nepbewl and 

Nieon," "CouIina" and Other Similar Tel'lDl 
25.9 Gifts to ulllueJP or HDeaeendanta" 
26.10 Gift to "Family" 

Introduct.orJ' Note: The ellA gift terms to which a primary 
meaning is l188igned in this Chapter involve gifts other th&!) gifts to 
hein and the like. The clau gift term. that will be examined in 
this Chapter are "children" (It 26.1-25.7), "grandchildren" (f 25.8), 
"brothers" (I 26.8), "sisters" (I 25.8), "nephews" (§ 25.8), "nieces" 
(I 26.8), "cousins" (t 25.8), "illue" (I 25.9), "deacendant&" (I 25.9), 
and "family" (f 25.10). Theae clua gift tenna &eeOMing to 0rdina
ry i&nguage uaage have normally aeeepted outer limite of inclusive
neaa. The i&ngu&ge or cireumat&neee may indic&te an intent to 
include, within the clua, penona beyond 8uch outer limit& of 
incluaiveneaa or an intent to II&I'I'OW the normally accepted outer 
limite of inclueiveneaa. 

§ 25.1 GItta to "ChlIdml"-ExeJualon of Grandchildren and 
. More Remote Deaeendante 

When the donor of property deaerihel the beneft· 
eIarieI thereof .. "ehIIdrea" of a Hllpated penon, the 
prinulry meanlnr of sueb dau lift term n:dudel de
_dante of IUeb penon more remote than thoR of the 
tint pneratlon. It II aaumed, In the ....... ee of Jan. 
mare or clreumltaneellndlcatlnr a contraQ' intent, that 
the donor adopts IUeh primar)' meanlnr. 

§ 25.2 Gifts to "Chlldren"-ChUdren Born Out of Wedlock 
When the donor of property dacrlbel the benefi· 

c1aria thereof .. the "children" of a dellrnated penon, 
the prinulry meanlnrof luch clau rift term Includa a 
delcendaDt bI the fIrIt reneratlon of such penon who Is 
born out of wedlock. It Is _med. In the ablenee of 
Ianruqe or clrculllltaneel IndlcaUnr a contraQ' bltent, 
that the donor adopts nch primaQ' meanlnr· 
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§ 25.3 Gilta to "ChlJdren"-Child Conceived by Means Other 
Than Sexual Intercoune 

When the donor of property describes the beDell· 
clana thereof 81 "children" of a dalmated penon. the 
primary meaning of luch ciua gift term Includes a child 
conceived by meall8 other than sexual intercourse who is 
recomlHd by the dalgna&ed penon II his or her child. 
It is Illumed. In the abaence of IIlI\IIlIP or circum· 
stancea Indicating a contrary Intent, that the donor 
adopta luch primary meaning. 

§ 25.4 Gilta to "Chlldren"-Adopted Children 

When the donor of property describes the benefi. 
claries thereof II the "children" of a dellmated penon, 
the primary meaning of luch clau gift term 

(1) Includes any child adopted by the delignated 
penon In an adoption proceeding, If IUch per. 
son is the donor. and 

(2) IUhe dalmated person II other than the donor, 
Includel 

(a) any child adopted by the delimated person 
In an adoption proceeding that he or she 
hll raised. or 

(b) any child adopted by the delimated person 
in an adoption proceeding under circum. 
stances that contemplate that the child will 
be raised by him or her. 

It is Illumed, in the absence of lanlUBle or circum· 
atancea indicating a contrary intent, that the donor 
adopts luch primary meaning. 

§ 25.5 Gifts to "Chlldren"-Child Adopted by Another 

When the donor of property describes the benef1· 
clariel thereof II "children" of a dalrnated penon. the 
primary meaning of luch ciua gift term excludes de
scendants of IUch penon In the fint generation who 
have been adopted by another. if luch adoption removes 
the child from the broader family circle of the desimat
ed person. It II BIIumed. In the absence of language or 
circumstancea indicating a contrary Intent, that the do· 
nor adopts luch primary meaning. 
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§ 25.6 Gifta to "ChUdren"-Relatives by Afftnity 

When the donor of property delcribea the benefi. 
claria thereof u "children" of a desllllated penon, the 
primary meaning of luch c1UI gift term excludel 
stepchildren, IOn .. In·law, and daughters·in.law of such 
penon, and excluda other penons related to such per· 
son only by affinity. It is 8IIumed, in the absence of 
languqe or circumatancel indleating a contrary intent, 
that the donor adopts such primary meaning. 

§ 25.7 Gifts to "Children"-Descendantl in the First Genera. 
tion 

When the donor of property describes the benefi· 
claria thereof U "children" of a deslpated person, the 
primary meaning of luch class gift term includes all 
deacendant& of such person in the first generation who 

". have not been adopted out. It is 8IIumed, in the absence 
of lanCUBle or circumstance. indicating a contrary in· 
tent, that the donor adoptl luch primary meaning. 

§ 25.8 Gifts to "Grandchildren." "Brothers and Sisters." 
"Nephews and Nieea," "Cousins," and Other Simi· 
Iar Terms 

(1) When the donor of property deserlbes the benefi· 
ciarles thereof U 

(a) "grandchildren" of a desilllated person; or 

(b) "brothers and listers" of a designated per· 
Ion; or 

(c) "nephews and nieea" of a desllllated per. 
son; or 

(d) "cousins" of a ~esignated penon; or 
(e) some other group similarly deacribed; 

the primary meaning of such class gift term i. deter· 
mined by substituting, in place of the class gift term, the 
equivalent cl811 gift term employing the word "children" 
and applying to the equivalent cl811 gift term employing 
the word "children" the rules of §§ 25.1-25.7 to ucertain 
who i8 initially Included and excluded. It is 8IIumed in 
the absence of lanCUBle or circum.tancea indicating a 
contrary intent that the donor adoptl such primary 
meaning. 

(2) The following are equivalent cl811 gift terms 
employing the word "children": 

(a) for "grandchildren of A"-"ehildren of chil. 
dren of An; 

(b) for "brothers and sisters of A"-"children of 
either or both of A'I parenti exclusive of A"; 

(e) for "nephews and nieees of A "-"children of 
brothers and silters of A"; 

(d) for "coulina of A"-"chlldren of A'I uncles 
and auntl." 
(3) Other groupa similarly described to which the 

rule of this section appllea Inciude "uncia and aunta," 
"great-grandchildren," "grandnephe".," and "grand. 
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§ 25.9 Gifts to "llIue" or "Deseendants" 

When the donor of property describes the benefi· 
ciaries thereof as "illue" or "descendants" of a designat. 
ed penon, the primary meaning of luch c18B11 lift term is 
determined by substituting in place of the clas8 lift term 
the words "children" and "children of children" and 
"children of children of children," etc.. of the designated 
penon, and applying the rules of §§ 25.1-25.7 to ascer· 
tain who is initially included and excluded. It is as· 
sumed, in the absence of Ianruage or circumstances 
indicating a eontraQ' Intent, that the donor adopt! IUch 
prlm8Q' meaning. 
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EXHIBIT P 

In re Trust of Criss 

842 Neb. 32!1 NORTH WESTERN REPORTER, 2d SERIES 

213 Neb. 379 
Ia re T .. tamentar)' Truat of Clair C. 

CRISS, deeUHCI. 

UNITED BENEm LIFE INSURANCE 
COMPANY, a eorporation, Appellant 

and Croa-Appellant, 
1'. 

The OMAHA NATIONAL BANK, Truatee, 
Appellnt aad er-.Appellee; NiDa 
Carde. et aL, Appelleea and Croa-Ap-

". pe ...... ; CrelPtcm UIli1'enitJ. ..... 
bowa .. Creightoa Medical Sehool, a 
eorporation, et aL, Appellee. and Crooa
AppelIeea. 

No. Wl62. 

Supreme Court of Nebraska. 

Jan. 28, 1983. 

Trustee of testamentary trust institut
ed .. tion for an order construing language 
of trust indenture. Contingent successor to 
remainder interest in corpus of trust and 
named income beneficiaries under inden
ture of trust appealed from determination 
of that court to the district court. There
after. contingency succesaor filed declarato
ry judgment aetion in district court baaed 
on same issues as tboee presented in county 
court proceeding. Cases were consolidated 
for trial. Tbe District Court, Douglas 
County, D. Nick Caporale, J .• affirmed deci
sion of the county court, and appeal was 
taken. The Supreme Court, Hastings, J., 
held that: (1) class of named income benefi
ciaries closed as of date of death of testa
tor; (2) trust assets at death of last income 
beneficiary were to continue in perpetual 
trust for benefit of charities, unless such 
condition created an unlawful restraint on 
alienation of stock of contingent sueeessor; 
(3) continuity of stock ownership clause did 
DOt prevent stockholders of contingent suc
cessor from transferring their stock, and 
thus doetrine of restraint on alienation had 
no application; and (4) since renunciation 
by testator's widow was tantamount to ber 
death and ·.since no intention was found in 
will against aeceleration, income beneficiar
ies should have begun receiving payments 
as of date of death of testator. 

Affirmed. 

1. Wills -706 
Action to construe testamentary trust 

indenture would be reviewed in the Su
preme Court de novo on the record. 

2. wm. -498 
Devise to "issue" or "issue of the body" 

will be construed as meaning lineal descend
ants, ratber than children, in absence of 
qualifying words showing a contrary intenL 

3. wma -524(1) 
In order to determine wben a class 

should close under a testamentary disposi
tion, it is neees&ary to try to ascertain the 
intent of the testator and, if legally possi
ble, give effect to that intent, determined 
by viewing of the entire will. 

4. Wills -481, 524(2) 
Generally speaking, a will speaks as of 

the date of death of the testator, and in the 
absence of anything in the will showing a 
contrary intention, the number of the class 
will be determined upon tbe death of the 
testator. 

5. Wills -524(1) 
Whenever the increase in tbe period of 

postponement of the closing of the class 
would render invalid, under tbe applicable 
rule against perpetuities, either the disposi
tion of income to the class or part or RII of 
the ultimate disposition of the corpus, then 
such invalidity is sufficient to prevent the 
lengthening of the period during which the 
class can increase in membership. 

6. Willa <=524(2) 
In .. tion brought by trustee for an 

order construing language of trust inden
ture, trial court did not err in closing tbe 
class of the issue of testator's widow as of 
the date of death of testator, in that intent 
of testator to close class could be inferred 
from savings clause. 

7. Willa -853 
It is the general rule that in the ab

sence of a controlling equity, or of an ex-
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press or implied provision in the will to the stock ownership had failed, and thus trust 
contrary, where an estate is given to a assets at death of last income beneficiary 
person for life with a vested remainder in were to continue in perpetual trust for ben
another, the remainder takes effect in pos- efit of charities, unless such condition ereat
session wbenever the prior gift ceases or ed an unlawful restraint on alienation of 
fail_ in wbatever manner. stock. 

8. Willi _440, 450, 456, 47ll(1) 
A patent ambiguity must be removed 

by interpretation according to legal princi
ples, and the intention of the testator must 
be found in the will; in searching for tbis 
intentio.n the court must examine the entire 
will, consider each of its provisions, give 
words their generally accepted literal and 
grammatical meaning, and indulge tbe pre
sumption that the testator understood the 
meaning of the words used. 

9. WIlli -«0, 456 
Clause or provision of a will must, if 

possible, be so construed as to give effect to 
the intention of the testator; if doubtful or 
ambiguous words, in their ordinary literal 
sense, appear to be inconsistent with plain 
and unambiguous language in the same 
cla\lSe or sentence, such words will be so 
construed, if reasonably possible, as to ren
der the whole clause or sentence intelligible 
and consistent. 

10. Willi -656 
Continuity of ownership clause con

tained in will would be interpreted to mean 
that all transfers which come about as a 
result of someone'. death were not to be 
considered for the purposes of this condition 
and testator intended that transfers made 
during five-year period after death of hi. 
widow and transfers made during a five
year period after his death, which came 
about as a result of deatb of someone, were 
not to be considered when determining 
whether tbe continuity of ownership condi
tion had occurred or not. 

U. WIlli -656 
Where transfer by way of stockholders' 

agreement of 62.5% of stock issued by con
tingent successor to remainder interest in 
corpus of trust did occur within five-year 
period following death of testator, but was 
not occasioned by someone's death, it did 
not fit within exception and continuity of 

12. WIlli -649 
Since continuity of stock ownership 

cla\lSe contained in will in no way prevent
ed stockbolders of contingent successor to 
remainder interest in corpus of trust from 
transferring their stoek, doctrine of re
straint on alienation had no application. 

13. Wills -801(1) 
When a widow elects to take her forced 

or statutory share and renounce an interest 
under ber husband's will, she may well be 
treated as having predeceased her husband, 
thereby taking no interest under the will. 

14. Will. -802(4) 
Since renunciation by testa tor'. widow 

of her interest under the will was tanta
mount to her death, and since no intention 
was found in will against acceleration of 
succeeding life income interests, income 
beneficiaries should bave begun receiving 
payments as of the date of death of testa
tor. 

15. Wills -684.2(1) 
Clear and literal meaning of language 

of will determining payment of income to 
beneficiaries placed an absolute limit of 
$200 per month of income which was to be 
given to each of them. 

Syllabus by the Court 

I. Trusts: Appeal and Error. An ac
tion to construe a trust indenture will be 
reviewed in this court de novo on the rec
ord. 

2. Wills: Words and Phrases. A de
vise to "issue" or "issue of the bOOy" win be 
construed as meaning lineal descendants, 
rather than children, in the absence of qual
ifying words showing a contrary intent. 

3. Wills: Intent. In order to deter
mine when a class should close under a 
testamentary disposition, it i. necessary to 
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try to ucertain the intent of tbe testator 
and, if legally poaaible, give effeet to that 
intent, determined by a viewing of the en
tire will. 

4. Wills. Generally speaking, a will 
speaks as of the date of death of the testa
tor, and in the aboence of anything in the 
will showing a eontrary intention, the num
ber of the eIasa will be determined upon the 
death of the testator. 

5. Wills. Whenever the increase in 
the period of poetponement of the closing of 
a:;elasa would render invalid, under the ap
plieable rule againat perpetuities, either the 
disposition of ineome to the class or part or 
all of the ultimate disposition of the eorpus, 
then such invalidity is sufficient to prevent 
the lengthening of the period during which 
the eIasa can increase in membership. 

6. Wills: Estates. It is tbe general 
. rule that in the absence of a eontrolling 

equity, or of an express or implied provision 
in the will to the contrary, where an. estate 
is given to a person for life with a vested 
remainder in another, the remainder takes 
effect in pooaeasion whenever the prior gift 
ceaaea or fails in whatever manner. 

7. Wills: Intent. A patent ambiguity 
mnat be removed by interpretation accord
ing to legal principles, and the intention of 
tbe testator must be found in the will. In 
searching for this intention tbe court must 
examine the entire will, consider each of its 
provisions, give words their generally ac
cepted literal and grammatieal meaning, 
and indulge the presumption that the testa
tor understood the meaning of the words 
used. 

8. Willa: Intent. A clause or provi-
siGn of a will must, if poaaible, be 10 con
strued as to give effect to the intention of 
the testator. If 'doubtful or ambiguous 
words, in their ordinary literal sense, ap
pear to be inconsistent with plain and un
ambiguous language in the same clause or 
sentenee, sucb words will be 10 conatrued, if 
reaaonably poaaible, as to render the whole 
clause or sentenee intelligible and eonaist
ent. 

9. Wills: Estates: Property. One of 
tbe primary incidents of ownership of prop-

erty in fee simple is the right to conveyor 
encumber it. It is the general rule that a 
testator may not create a fee simple estate 
to vest at his death and at the same time 
reatrict its alienation. However, this is not 
to say that such testator may not, in lOme 
situations, create economic incentives in his 
will eneouraging the retention of property, 
without violating the rule eondemning re
strictions on alienation. 

10. Wills: Estates. As a general rule, 
when an attempted prior intereat fails un
der a will because the person to whom it i. 
limited renounces it, suooeeding intereats 
are aoceIerated, with certain minor excep
tions. 

11. Willa: Estates. A testator is pre
sumed to know that his widow might eleet 
to take her share of his estate as provided 
for by statute and renounce any intereat 
under his will. 

12. Wills: Estates. When a widow 
eleets to take her "forced" or statntory 
share and renounce her intereat under her 
husband's will, she may well be treated as 
having predeceased her husband, thereby 
taking no intereat under the will. 

F1avel A. Wright and Donald Evans of 
Cline, Williams, Wright, JohnlOn &; Oldfa
ther, Lineoln, for appellant United Benefit. 

Joseph J. Vinardi and William A. Day, 
Jr., of Groas, Welch, Vinanii, Kauffman &; 
Day, P.C., Omaha, for appellant Omaha Na
tional Bank. 

John E. North and David L. Heff\inger of 
McGrath, North, O'Malley &; Kratz, P.C., 
Omaha, for appellees Volunteers of Ameri· 
ca. 

Barlow, Johnson, DeMars &; F1odman, 
Lincoln, for appellees Nina Carden et aL 

William Jay Riley of Fitzgerald, Brown, 
Leahy, Strom, Schorr & Barmettler, Oma
ha, for appellee Creighton University. 

Hird Stryker and Peter J. Vaughn of 
Fraser, Stryker, Veach, Vaughn, Meusey, 
Olson &; Boyer, P.C., Omaha, for appellee 
Hattie B. Munroe Foundation. 

Crosby, Guenzel, Davis, Kessner &; Kues
ter, Lincoln, for appellee Leolla Chambers. 
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Ronald R. Volkmer of McGill, Koley, Par
aonage &; Lanphier, P .C., Omaha, guardian 
ad litem for Florence Home and Fontenelle 
Home. 

Thomas R. Burke, Lyman L. Larsen, and 
Patricia A. Zieg of Kennedy, Holland, De
Lacy &; Svoboda, Omaha, and Frank J. Bar
rett, Omaha, for amicus curiae Mutual of 
Omaha. 

KRiVOSHA, C.J., and BOSLAUGH, 
McCOWN, CLINTON, WHITE and HAS
TINGIl, JJ. 

HASTINGS, J notice. 

The Omaha National Bank (ONB), as 
trustee of the testamentary trust of Clair C. 
Criss, deceased, instituted an action in the 
county court of Douglas County for an or
der conotruing the language of the trust 
indenture. ONB, United Benefit Life In
surance Company (United), a contingent 
luccesaor to the remainder interest in the 
corpus of the trust, and "The issue of Nina 
Carden," Damed income beneficiaries under 
the indenture of trust, appealed from the 
determination of that court to the District 
Court for Douglas County. Thereafter, 
United filed a declaratory judgment action 
in the District' Court based on the aame 
issues as those presented in the county 
court proceeding. The caaes were conaoli
dated for trial in the District Court, which 
affirmed the decision of the county court 
and dismisaed the declaratory judgment ac
tion as being duplicative of the county court 
proceeding. 

We believe that it will be more helpful to 
an understanding of tbe nature of this liti
gation to set forth an outline of the perti
nent facts, which are undisputed, before 
reciting the erron assigned and discussing 
the applicable law. 

Clair C. Criss died on March 9, 1952, 
leaving surviving him his widow, Mabel L., 
but no lineal hein. His will, which was 
admitted to probate approximately a month 
later, had been executed by bim on January 
16, 1942. By the third paragraph of that 
will he left to his wife all of his real estate, 
automobiles, household furniture and fur-

nishings, and certain other items of penon
al property. All of the remainder of his 
estate, by the terms of the fourth para
graph of his will, he left to his wife, Mabel 
L. Criss, and ONB, as trustees. His wife 
was to be paid the net income from the 
trust, together with such amounts from the 
principal or corpus of the trust as ONB in 
its judgment deemed necesaary. These 
payments were to be made to the deoedent's 
wife "quarter annually for life, or until she, 
by written inatrument filed with the trus
tees, renounces her right to receive such 
income." The will went on to provide that 
"Upon the death of MABEL L. CRISS, the 
Trustee hereunder shall forthwith deliver 
all of the Trust Aasets to The Omaha Na
tional Bank as Trustee under a ""rtain In
denture of Trust hetween Mahel L. Criss 
and The Omaha National Bank, dated 15th 
day of January, 1942, to he administered 
according to the original and unmodified 
terms of said Agreement, and upon such 
delivery this trust shall terminate." 

Under article I of that indenture of trust 
Mabel L. Criss, during her lifetime, was to 
be paid from income the sum of $IDO per 
month. Article II, section (a), provided that 
at the death of the donor, Mabel L. Criss, 
$IDO per month from net income was to be 
paid to each of the following nine individu
als or units: Nina G. Engler; Nina Carden; 
the issue of Nina Carden, as one unit; Mn. 
Deane Criss; Minnie Smith and Stella Mc
Donald, as one unit; Sally Mahoney; Mar
garet Kunce; Leolla Chamhers; and Fan
nie and Leonard Cross, as one unit. Under 
article II, section (b), $5 per month was to 
be paid to each of the residents of the 
Florence Home for the Aged and the Fonte
nelle Boulevard Home. Under article II, 
section (c), the remaining income, up to a 
limit of $10,000 per year, was directed to he 
paid to Creighton Medical School, the Hat
tie B. Munroe Home, and the Volunteers of 
America. 

Article III provides that upon the death 
of an nine of tbe individual or unit henefici
aries named in article Il, section (a), the 
trust shan either terminate or continue in 
perpetuity, as the circumstances may die-
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tate. The apecific pertinent language is as 
follows: "Upon tbe death of all tbe persons 
and members of all tbe units, eitber JUIIIIed 
or deocribed by cl ... in Section (a) of Arti
cle II, this trust sha\I forthwith terminate 
and tbe principal and all umemitted income 
. . . shall be . . . conveyed, and aaaigDed w, 
and shall be tbe abeolute property of tbe 
UNITED BENEFIT IJFE INSURANCE 
COMPANY, Omaha, Nebraska. The fore
going proviaioDa of this Article III are upon 
condition that there shall have been a conti
nuity of stock ownership of tbe United Ben
efit Life lnaurance Company from tbe date 
of its organization w the date of such deliv
ery of tbe trust assets w tbe said Compa
ny." Then follows the language that per
haps is tbe III08t eritical in connection witb 
tbis appeal: "In tbe event tbat more than 
FIFTY PER CENT of tbe capital sWck of 
such company shall have been subject w a 
change of ownership otber than that occa
sioned by death witbin any fIVe-year period 
subsequent w tbe death of tbe Donor and 
her husband, CIair C. Crias, tben a lack of 
continuity of stock ownership shall be con
clusively presumed. In tbe absence of such 
a transfer of Fifty Per Cent (50%) or more 
of such stock upon tbe conditions and witb
in tbe time above stated, 'a continuity of 
ownership shall be conclusively presumed." 
Article III goes on w P\"OYide in part that 
"In tbe event of a failure of such condition 
relating w continuity of stock ownership, 
tben upon tbe deatb of such laat survivor of 
Section (a) of Article II hereof, this Trust 
shaU continue in perpetuity for tbe pur
poses set out in Sections (b) [residents of 
Florence Home for tbe Aged and Fonte
nelle Boulevard Home] and (0) [Creighwn 
Medical School, Hattie B. Munroe Home 
and tbe Volunteers of America] of Article 
II hereof, and aU of the income after tbe 
payment of tbe amounts required by Sec
tion (b) sha\I annually be distributed w the 
institutions uamed in Section (0) of Article 
II." 

United is a capital stock company witb 
which Clair C. and Mabel L. Criss bad bad a 
close, lifetime IIIIIOCiation. At its inception, 
20.000 ,bares of stock were issued.- By No
vember 11, 1952, as a result of amendments 

w ite articles of incorporation, United had 
increased its atock issue to 100.000 out
standing shares. On November 11, 1952, 
62,fiOO of tboae outstanding shares were 
transferred hy way of a aWckholders' agree
ment w Mutual of Omaha Insurance Com
pany. 

Following tbe admission of tbe will of 
Clair C. Crias to probate on April 12, 1952, 
Mabel L. Crias, on February 17, 1953, filed 
an election renouncing her interest under 
that wiU. According to tbe terms of tbe 
wnI, tbis removed her from tbe testamenta
ry scheme of tbe will and the trust created 
tbereunder, and, therefore, she no longer 
had any income interest in her husband's 
estate. 

On January 10, 1955, ONB was appointed 
sole trustee for the trust created by tbe will 
of Clair C. Criss. As trustee, ONB retained 
the trust property and accumulated tbe in
come therefrom until April 4, 1978. At that 
time the trust assets were transferred to 
ONB as trustee under the trust indenture 
of January 15, 1942, previously mentioned 
above. This transfer occurred as a result of 
the death of Mabel L. Criss on March 19, 
1978, changing the trust from that created 
under the wiU w that created hy the inden
ture of trust dated January 15, 1942. ONB 
continues to hold these trust assets until it 
is determined which of the parties bere 
involved is entitled w them. 

Another eritical decision involves tbe de
termination of the membership in the class 
consisting of "The issue of Nina Carden, 
considered as a unit," i.e., did the class close 
as of the date of death of Clair C. Criss on 
March 9, 1952, on the date that Mabel L. 
Criss filed her renunciation under tbe will 
on February 17, 1953, or on the date of 
death of Mabel L. Criss on March 19, 1978? 
Nina Carden, who is presently living, had 
two daughters: Claire Griffin, born on May 
1, 1936, and who died on November 17, 
1967, and Nina Evans, born on July 19, 
1940, and who is still alive. To Claire were 
born Amy and David, on November 14, 
1960, and August 2, -1962, respectively. 
Nina Evans has four living children, Timo
thy, twins Michael and Stephen, and Susan, 
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born on October 18, 1962, October 25, 1964, ments of error: (1) Tbe District Court 
and September 8, 1970, reapeetively. rather than the county oourt, had jurisdi': 

In response to the various pleadings med tion to hear the declaratory judgment ae
!n oount! court, that oourt made the follow- tion and therefore the original District 
Ing findIngs: (1) The oondition of oontinui- Court action should DOt have been dis
ty of stock ownersbip in United mUlt ooeur missed; (2) The Distriet Court erred in fail
or f.ail, and therefore its intereat, or that of ing to oooaider tbe matter de novo on a~ 
Creighton, Munroe Home, and Volunteers, peal and determine the iB8Ues independentiy 
aa remaindermen, vest, at the death of the of the findings made by the county court; 
lut of the nine individual or unit life in- (3) Tbe court erred in closing the class 
oome beneficiaries under article II, section described aa "The issue of Nina Carden" on 
(~, of the trust indenture; (2) United waa a the date of death of Clair C. Criss, thereby 
contingent remainderman of article III of excluding all grandchildren of Nina Carden 
the trust indenture, the contingency being aa members of that class; (4) The court 
the contin~ity ,of stock ownenhip of 50 per- ~ in refusing to apply the rule set forth 
oent of Umteds stock, which continuity was In Askey v. Askey, 111 Neb. 406, 196 N.W. 
des,troYed upon the sale of 62.5 perIlent of ~1 (1923),. and in closing the class of ''The 
Untted's stock to Mutual of Omaha in No- 188Ue of Ntna Carden" prior to the death of 
vember of 1962; (3) Membership in the Mabel L. Criss; (5) The oourt erred in find
class of "Tbe issue of Nina Carden" was ing that the interest of United waa a oon
determined and closed as of the date of tingent and not a vested remainder under 
death of Clair C. Criss, and subsequently the rule described in Restatement of Prop
born issue of Nina Carden are not members erty § Z17 (1940); (6) The court erred in 
of that class, thus avoiding any violation of finding that the condition which must occur 
the rule against perpetuitiea; (4) The oonti- before any interest of Creighton, Munroe 
nuity of ownership requirement in the in- Home, and Volunteers would oome into ex
denture of trust does not create an illegal isten~ did not violate the rule against per
restraint on the alienability of the stock of petulties; (7) .The oourt .erred in finding 
United; and (5) The nine individual and that the trust Indenture dId not unlawfully 
unit beneficiaries under article II section restrain alienation of United stock; (8) The 
(a), of the trust indenture are entitled to oo~ ~ in determining that a lack of 
tbe it100me and increments thereon fro oonttnulty of stock ownership occurred 
the date of death of Clair C. Criss on M~ wben 62.5 percent of United's stock was 
9, 1952, or, in other words, that there should transferred to Mutual of Omaha on N0:-em-
be acoeleration of the 8Uceesaor trust to ber 11, 1952, after the death of Clatr C. 
oommenoe at the death of Clair C. Criss. Cnss, but before Mabel L. Criss died. 

Upon bearing in the Distriet Court, that The trustee, ONB, also appealed, object-
court, as previously stated, without making ing only to the order of the lower oourts 
specific findings, determined that the ooun- requiring acceleration of the successor trust 
ty oourt po. "Bed jurisdietion to determine as of the date of death of Clair C. Criss. 
the issues presented to it by way of a Nina Carden and "The issue of Nina Car
request for oonstruetion of the will and den" joined in this appeal, both as appellees 
trust indenture. Accordingly, it affIrmed and cross-appellants, objecting to the c1os
the findings and order of tbe county oourt, ing of the class as of the date of death of 
and dismisBed the District Court action for Clair C. Crias, thereby excluding all grand
deelaratory judgment as being duplIcative ehildren of Nina Carden, and to the failure 
of the county oourt proceedings. of the trial oourts to determine that each 

required monthly distribution of it100me to 
In its appeal to this eourt United general- the article II, section (a), inoome benef'tciar

ly quarrels with the findings and orders of iss be in tbe amount of $1,800 per month, 
buth the OOUDty court and District Court, regardless of the number of 8ueh benefici.. 
but sets forth the following specific aaaign- aries living at the time of each distribution, 
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rather than being limited to $200 per month 
to each of the nine individuals or unit mem
ben of the class still extant. 

Except as noted, we shall attempt to deal 
with the BBBignments of error in tbe onier 
in which they were presented. 

JURISDICTION 
We need waste no time with this BBBigo

ment of error inaamuch as the appe\lant 
United concedes in its brief that "in any 
event, it would appear that in this conaoli
dated-.etion tbe question of the particular 
jurisdietion involved need not be decided." 

DE NOVO REVIEW 
[1] Little more attention need be given 

the second BBBignment of error. The writ
ten judgment onler of the District Court 
recites that the cause came on for trial 
"upon the appeal de novo from the County 
Court of Douglas County .... " It is only 
neceuary that we aroept the wonl of the 
District Court at face value. Furthermore, 
this matter must be and will be reviewed de 
novo in this court. Neb.Rev.Stat. § 2&-
1925 (Reiaaue 1979); In re Estate of Lay
ton, 212 Neb. 518, 323 N.W.2d 817 (1982). 
Therefore, any error in the method of re
view by the District Court which might 
have existed will be cured by our review 
here. 

CLOSING OF THE CLASS OF "THE 
ISSUE OF NINA CARDEN" 

Incorporated in the discussion under this 
heading are BBBignments of error numbered 
(3) and (4), i.e., that the court erred in 
closing the claas on the date of death of 
Clalr C. Crisa and erred in refusing to apply 
the rule aet forth in Askey v. Askey, supra, 
by not keeping the class open until the 
death of Mabel L. Criss. 

The effect of closing the class of ''The 
issue of Nina Cwen" as of tbe date of 
death of Clair C. Criss was to exclude from 
the benefit of the article II, section (a), 
income provisions the six great-grandnieces 
and great-grandnephews of the decedent, 
bom from 8 to 18 years following his death. 

The word "issue" is a term of art. The 
term has been deimed as including aU lineal 
descendanta "This court in Godden v. 
Long, 104 Neb. 13, [175 N. W. 655], opinion 
written by Chief Justice Morrisaey, held as 
fol1ows: 'The term uissue." or "lawful is-. 
sue," in its primary legal sense, means de
scendants or lineal descendants generally, 
and not merely children. ••• It is only 
when it is used in a special instrument, 
whose context shows that a narrower con
struction was intended, that its meaning 
will be limited.' 

[2] "The rule in this ,tate and other 
state and federal jurisdictions seems to be 
settled that a devise to 'issue' or 'issue of 
the body' will be construed as meaning line
al descendants, rather than children, in the 
absence of qualifying words 'howing a con
trary intent." Wilkins v. Rowan, 107 Neb. 
180, 184, 185 N.W. 437, 439 (1921). How
ever, to permit this elBBB to remain open 
and allow in all of the lineal descendants of 
Nina Canien would violate the rule against 
perpetuities. This is so because it is entire
ly posaible that additional lineal descend
ants of Nina Canlen might be born later 
than 21 years after the death of all the 
"lives in being" which existed at the time of 
the deatb of Clair C. Crisa. The interest of 
such descendants thus would not vest, by 
their birth, within the period permitted un
der the rule, creating a violation thereof. 

[3] In onler to determine when the elass 
should close we must try to ascertain the 
intent of the testator and, if legally posai
ble, give effect to tbat intent. This intent 
is to be determined by viewing the entire 
will. Olson v. SamptlOn, 208 Neb. 18, 302 
N.W.?n 32 (1981). 

Viewing the will and trust indenture as a 
whole, there is no express intent evident as 
to when this class should close. It is elear, 
however, that in the event a problem arose 
as to the enforceability of part of this es
tate plan, the testator nonetheless desired 
that his plan be effectuated as fully as 
possible. This intent is evidenced by artiele 
XII of the trust indenture: "If any provi
sion of this agreement or the application of 
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such provision to any person or circum- of the testator's death, the number of the 
stances shall be held invalid, the validity of claas will, in tbe absence of anything in the 
the remainder of the agreement and the will showing a contrary intention, be deter
applicability of such provision to other per- mined upon tbe death of tbe testator."' 
sons or circumstances shall not be affected Lacy v. Murdock, 147 Neb. 242, 22 N.W.2d 
thereby." 718. 

This being the only intent that can be "As we said in Lacy v. Murdock, supra, 
ascertained from the actual wording of the we find nothing in the will which in any 
will and trust indenture, the court must way defines, explains, interprets, or quali
resort to general rules of construction to fies the word 'children.' Unexplained and 
determine what the testator's intent would given its ordinary meaning, it refers to the 
be if it1ad been expressed. eIuldren of George and John living at tbe 

There are several Nebraska cases cited by 
the various parties touching upon some of 
the questions presented here. Perhaps the 
one most nearly in point is Tiehen v. Heben
streit, 152 Neb. 753, 42 N.W.2d 802 (1950). 
That case involved the interpretation of a 
will not unlike that with which we are here 
concerned. In general terms, the will pro
vided a gift of income from a testamentary 
trust to the two sons and daughter of testa
trix. In the event of the death of either 
son before he had received a full one-third 
of the estate, the residue of his income 
interest was to be paid to his children. A 
principal question that had to be decided 
was whether or not the provisions of the 
wl1\ relating to the children of the two sons 
violated the rule against perpetuities. That 
is to aay, it was possible that either of the 
two sons might beget additional children 
after the death of the testatrix, and if such 
afterbom children would come within the 
terms of the will, the rule as to vesting 
within a life in being plus 21 years would be 
violated. 

['] However, in determining when the 
c1aas of ebildren should close, this court 
stated: "'A will speaks as of the date of 
the death of the testator.' Brandeis v. 
Brandeis, [150 Neb. 222, 54 N. W.211 160] 
supra. 

"This brings us then to the provisions of 
paragraph Fifth and the remainders given 
to 'the children • • • or the survivor of 
them' of George and John. The word 'chil
dren' as used here is a bequest or devise to 
a claas. '''Since a will speaks from the date 

date of the death of the testatrix." Id. 152 
Neb. at 761, 42 N.W.2d at 806. Construing 
the class of "children" to close as of the 
date of death of the testatrix, the court 
concluded that there was no violation of the 
rule against perpetuities. 

In 51 Harv .I.Rev. 254, 291 (1937), Casner, 
Class Gifts to Others Than to "Heirs" or 
"Next of Kin" Increase in the Class Mem
bership, we find the following language: 
"The fact that the rule against perpetuities 
will be violated if the c1aas is allowed to 
increase in size until the period of distribu
tion in a particular case undoubtedly may 
influence some courts to restrict the c1aas to 
persons hom when the instrument takes 
effect. The theory for such a view is that 
as between two possible constructions the 
transferor must have intended the one that 
will make his disposition valid." 

[5] The Restatement of Property § 295 
(1940) suggests that a class such as we hnve 
here should be held open to afterhorn mem
bers "unless a contrary intent of the con
veyor is found from additional language or 
circumstances .... " In discussing how 
such a contrary intent may be found or 
inferred from a disposition, Comment s to 
§ 295 continues in part in language not 
diasimilar to that of Professor Casner: 
"Whenever the increase in the period of 
postponement thus made would render in
valid, under the applicable rule against per
petuities, either the disposition of income to 
this cIaas, or part or all of the ultimate 
disposition of corpus, then such invalidity is 
sufficient to prevent the lengthening of the 
period during which the cIaas can increase 
in membership, otherwise made because of 

290 



850 Neb. 329 NORTH WESTERN REPORTER, 2d SERIES 

the subject matter of the class gift (see 
§ 243, Comment 0). A 'contrary intent of 
tbe conveyor' is inferred, because postpone
ments merely incident to periodic distribu
tiona of inoome are not an indication of the 
conveyor's intent to have the class i"""""", 
meanwhile in membership, sufficiently clear 
to require the resolution of the ambiguities 
of the conveyance in a manner invalidating 
a substantial part of ita dispositions." Id. 
at 1608. 

[6] Such a view gains added support in 
"this case wben taken in light of the savings 
clause found in article XII of tbe trust 
indenture set out verbatim above. This 
clauae manifests the testator's intent that 
in case a problem of partia\ invalidity arose 
under hia wiIl and the trnat indenture, his 
estate plan should nonetheleaa be effectuat
ed as fuIly as poesible. In onIer to aooom
pIish this plan as the testator intended, tbis 
class must be closed 10 sa to avoid problems 
with the rule against perpetuities. The in
tent of the testator to oIose this class may 
be inferred from the savings clause set 
forth above, from the .......oning contained 
in tbe Restatement, supra, and from the 
rules laid down in TiebeJI v. Hebenstrei~ 
162 Neb. 758, 42 N.W.2d 802 (1960). The 
decision of the lower courts to oIose the 
oIass of "Tbe issue of Nina Carden" as of 
the date of death of the testator was cor
rect. 

[7] United urges, however, that we 
sbould apply the rule set forth in Askey v. 
Askey, 111 Neb. 406, 196 N.W. 891 (1928). 
In that case the testator left hia property 
for the IUpport of hia widow until her re
marriage or death, and upon her death, to 
hia graodohildren. The widow elected to 
take under the laws of descent rather than 
under the wi1I. The controversy waa then 
between those grandchildren born before 
the widow'. election and those bom after
wards. In that case the court concluded, in 
effect, that it waa the intention of the 
testator that the class consisting of bis 
grandohildren .haII not dose until the death 
of bia widow. However, a portion of the 
opinion reads as foIlows: "It is the general 
rule that in the absence of • controJJiog 

equity, or of an express or implied provision 
in the will to the contraJy, where an estate 
i. given to a person for life with a vested 
remainder in another, tbe remainder takes 
effect in poaae88ion wbenever the prior gift 
ceaaes or fails in whatever manner." (Em
phaais supplied) Id. at 409, 196 N.W. at 
892. We would further note that no prob
lem relating to the rule againat perpetuities 
was present in Askey, and, aooordingly, no 
"express or implied provision in the wiD to 
the oontrary" intervened. 

THE COURT ERRED IN FINDING THAT 
THE INTEREST OF UNITED WAS A 
CONTINGENT AND NOT A VESTED 
REMAINDER AND IN FINDING 
THAT THE CONDITION NECES
SARY TO ACTIVATE THE INTER
ESTS OF CREIGHTON, MUNROE 
HOME, AND VOLUNTEERS DID 
NOT VIOLATE THE RULE 
AGAINST PERPETUITIES. 

Combined under this heading are assign
ments of error numbered (5) and (l 

Having determined tbe issues concerning 
the artiole II, section (a), income benef"Jciar
ies in thia case, we now tum to the interests 
of the remaindermen. Although we have 
previously set forth the terms of artio\e III 
of the trust indenture relating to the vest
ing of the remainder interests, it perhaps 
would be useful to do 80 again. Article III 
reads in its entirety: "Upon the death of all 
the persons and members of all the units, 
either named or described by class in Sec
tion (a) of Article II, this trust shall forth
with terminate and the principal and all 
unremitted income and reserve shall be 
forthwith delivered, conveyed, and assigned 
to, and shaD be the absolute property of the 
UNITED BENEFIT LIFE INSURANCE 
COMPANY, Omaha, Nebraska. The fore
going provisions of this Article III are upon 
condition that there shall have been a conti
nuity of stock ownership of the United Ben
efit Life Insurance Company from the date 
of its organization to the date of such deliv
ery of tbe trust assets to the said Company. 
In the event that more than FIFTY PER 
CENT of the capital stock of such company 
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shall bave been subject to a cIumge of own- M we stated earlier, the class of "The 
enhip other thaD that oocasioned by death issue of Nina Carden" closed as to members 
within any five-year period oulaquent to born after tbe death of tbe decedent This 
tbe death of the Donor and her husband, makes all tbe income beneficiaries of article 
Clair C. Criss, then a lack of continuity of II, section (a), "lives in being" at the time 
stock ownenhip sbalI be concluaively pre- of the death of the testator for purposes of 
sumed. In the abeence of sucb a transfer this estate plan. At the death of the last of 
of Fifty Per Cent (50%) or 1IIOle of such these article II, section (a), income benefici
stock upon the conditions and within the aries, one group of tbe potential remainder
time above stated, a continuity of owner- men will take the residue of this trust 
ahip shan be concluaively presumed. Thia being so, tbe question of whether Unit-

"In tbe event of a failure of such condi- ed's interest is vested or not, or whether the 
tion relatipg to continuity of stock owner- charities are executory or contingent, be
ship, then upon tbe death of such last sur- comes irrelevant. Tbe interest of United or 
vivor of Section (a) of Article II hereof, this of the charities must vest by poasession at 
Trust lhall continue in perpetuity for the the death of the last income beneficiary, a 
purpoees set out in Sectiona (b) and (c) of "life in being." Since the intent of one of 
Article II hereof, and all of tbe income these parties must vest by poasesaion within 
after the payment of tbe &IIlOIIDts required this period, there is DO vioiation of the rule 
by Section (b) sbalI annually be distributed againat perpetuities. The only real ques
to the institutiona named in Section (c) of tion remaining is which of these two inter
Article II. In the event, one or 1IIOle of the eats is to receive this remainder in light of 
institutions and the alternate, if any named the continuity of ownerahip condition. 
therefor, in aaid Section (c) shall, in the 
opinion of the Trustee, cease to exist or to 
perform the work DOW done by them, the 
remaining inatitutiona named in said Sec
tion (c) shall receive all of the income that 
otberwiae would have been distributable 
among tbe three inatitutiona. In the event 
all of tbe aaid named inatitutiona in Section 
(c) shall, in the opinion of the Trustee, cease 
to exist or to perform tbe work DOW done 
by them, tbe Trustee shall annually distrib
ute said income to such charitable, educa
tional, health or welfare inatitutiona as it, in 
its excluaive diaeretion, may select and 
deem most deserving." 

Clearly, this provision creates a condition 
(continuity of stock ownenhip) which is to 
determine who will receive tbe remainder in 
this csae. Before deciding whether or not 
this condition bas been met; we first need 
to discuas the interests of the parties. 

United contenda that this bequest creates 
in it a vested remainder subject to complete 
defeasance. United further argues that be
cause its interest is vested, the remainder 
interests of the charities are barred as an 
executory interest that might not reat with
in the lives in being existing at tbe date of 
Clair C. Criss' death plus 21 years. 

CONTINUITY OF STOCK OWNERSHIP 
This comprises tbe eighth and last specif

ic B88ignment of error of United. However, 
we will consider it ahead of the seventh 
asaignment because, logically, it should be 
discussed before the question of whether 
such requirement in the trust indenture 
constitutes an unlawful restraint on aliena
tion of stock. 

[8] There bas been a great deal of argu
ment and briefing devoted to the meaning 
of the clause regarding the 50 percent 
tranafer of stock in the trust indenture. 
"In the event that more than FIFTY PER 
CENT of the capital stock of such company 
shall have been subject to a change of own
ership other than that occasioned by death 
within any five-year period subsequent to 
the death of the Donor and her husband, 
Clair C. Criss, then a lack of continuity of 
stock ownership shall he conclusively pre-
8umed." This clause is ambiguous on its 
face as to when a transfer of 50 percent of 
this capital stock will mean the condition 
has failed or not. Being ambiguous on its 
face, the clause suffers from a patent ambi-
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guity. When faced with such a problem, 
we have stated: "'A patent ambiguity 
must be removed by interpretation aamd
ing to legal principles and tbe intention of 
tbe testator must be found in tbe will In 
searching for the intention of tbe testator 

• tbe court must examine tbe entire will, 
colllider each of ita provisions, give words 
tbeir generally accepted literal and gram
matical meaning, and indulge tbe presump
tion that the testator understood tbe mean
ing of the words uaed. • • • The intention 
within the ambit of tbis rule is tbe one the 
testator expre8>Ci by the language of the 
wiU and not an entertained but unexpressed 
intentiOll.' " Gretchen SW8lIBOD Family 
FouDdlltion, Inc. v. Johnson, 193 Neb. 641, 
648--44, 228 N.W.2d 608, 610 (19'15). 

(9) We have also stated with regard to 
the llOII8t.1'uetion of ambiguous term.: "A 
clause or provision of a will must, if poesi. 
ble, he 80 construed as to give effect to tbe 
intention of the testator. lf doubtful or 
ambiguous words, in their ordinary literal 
sense, appear to be inconaiatent with plain 
and unambiguous language in the same 
clause or sentence, orueh words wiD be 80 

construed, it reasonably possible, as to ren
der tbe whole clause or sentence intelligible 
and conaistent." (Syllabus of the court.) 
In re Elrtate of Creighton, 91 Neb. 664, 186 
N. W. 1001 (1912). 

"When there are definite and unambigu
oos expressions in a will, other expressions 
that are capable of more than one construc
tion must be so construed, if reasonably 
praetieable, as to hannonize witb the plain 
provisions of the will." Marsh v. Marsh, 92 
Neb. 189, 195, 137 N.W. 1l22, 1124 (1912). 

(10) In light of the above-cited authori
ty, it aeema we must determine tbe intent 
of the testator as contained within the four 
corners of this will and construe its provi
sions so as to harmonize them witb this 
intent and with eacb other. In determining 
the intent of tbe testator with regard to the 
continuity of ownership clause, certain ideas 
seem clear. This transfer of the trust ..... 
sets is certainly to occur on the death of tbe 
last article II, section (a), income benefi
ciary. At that time, this trust property will 

become the property of United, or it will be 
plaoed in perpetual trust for certain chari· 
table institutions. What determines who 
shan receive this remainder is whether 
there ahall have been a continuity of owner
ship of 50 percent of tbe stock of United 
from tbe time of its creation until such time 
when tbis remainder is delivered to tbe 
remainderman or perpetual trust. Stoek 
transfers oceasioned by death are excepted 
from this condition for purpoaea of changes 
in ownership. These ideas are wwnbigu
oualy stated in tbis win. The question re
mains: Stock transfers as a result of whose 
death ooeurring at what time are not to be 
considered? 

This clause simply states "subject to a 
change of ownership other than that occa· 
sioned by death." The plain meaning of 
tbis phrase indicates all transfers which 
come about as a result of someone's death 
are not to be considered for tbe purpoees of 
tbis condition. This idea is then limited by 
the language "within any five-year period 
subsequent to the death of the Donor and 
ber husband, Clair C. Crias." The word 
"any," as used here, would indicate that 
more than one 5-year period is contemplat
ed. By contemplating more than ooe 5-
year period, the testator must bave intend· 
ed this to mean that transfers made during 
a 5-year period after the death of Mabel L. 
and transfers made during a 5-year period 
after the death of Clair C., which came 
about as a result of the death of 8Omeone. 
are not to be considered when determining 
whetber the continuity of ownership condi
tion has occurred or noL To construe this 
ambiguous phrase in this way, on the one 
band, gives a meaning to the term. used 
therein, while at the same time making it 
consistent with the other manifestations of 
the testator's intent. This interpretation is 
consistent with tbe idea that some stock 
tranafers are excepted and tbat there be 
continuity in ownersbip of 50 percent of 
tbis stock. To construe this language in 
this fashion keeps the phrase from violating 
any of the other manifestations of the tes
tator's intent, and it is therefore adopted by 
this court. 
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[11] Was there a transfer of 50 percent ACCELERATION OF INCOME 
or more of the stock in question which baa INTERESTS 
not occurred due to someone'. death during This is the sole ... ignment of error raised 
a 5-year period following the death of Clair by the trustee, ONB. It preaents the que&
C. and Mabel 1.. Cri .. ? The reeord indicates tion as to what was tbe effect of the renun
that 62.5 percent of the stock issued by ciation by Mabel 1.. Cri88 of her intereat 
United was transferred by way of a stock- under the will Does this renunciation 
holders' agreement on N ovemher 11, 1952. cause the 80eceeding life ineome intereat8 to 
While this transfer did occur within a 5- he """"lerated? ONB eontends that """,,1-
year period following the death of Clair C. eration is inappropriate in this case. 
Criss, it was not occaaioned by someone'. It seems to he agreed that tbe general 
death. This transfer came about by reason rule regarding renunciation in cases such as 
of an agreement of United's stockholders. this calls for an """"leration of any succeed
This transfer does oot fit within the excep- ing intereat8, as stated in the Reatatement 
tion stated above. Therefore, the eontinui- of Property § 231 (1936): "When an at
ty of stock ownership baa failed. The trust tempted prior interest fails because the per_ 
assets at the death of the last article II, son to whom it is limited renounces it, sue
section (a), ineome beneficiary are to eon- ceediog interests are aceelerated except 
tinue in perpetual trust for the henefit of when (a) the terms and cireumstaoces of 
the article II, sectiODB (b) and (c), charities, the limitation manifest a eontrary intent 
to he administered according to article III, (see §§ 232 and 233); or (b) the peraon 
paragraph 2, of the indenture of trust ineor- renouncing such attempted prior interest 
porated into the will of Clair C. Cri88, unless effectively claims an interest in derogation 
80ch ooodition created an unlawful re- of the dispositions sought to he made and 
straint on the alienation of United's stock. thereby causes (i) the application of the 

RESTRAINT ON ALIENATION 
There is 00 evidence of any illegal re

straint on the alienability of this stock due 
to this clause. At best, the poasibility that 
United would in fact beeome the remain
dennan in this case would only create some 
"""nomic incentive eneourag;og stockhold
ers to retain their stock. The general rule 
with regan! to improper restraints on alien
ation is: ''One of the primary incidents of 
ownership of property in fee simple is the 
right to conveyor encumher it. It is the 
general rule that a testator may not create 
a fee simple estate to vest at his death and 
at the same time restrict its alienation. 
This is because eonditions which restrict 
alienation are repugnant to the very estate 
the testator has created." Cast v. National 
Bank of Commerce T. & S. ABBn., 186 Neb. 
385, 389,183 N.W.2d 485, 489 (1971). 

[12] The continuity of stock ownership 
clause in no way prevents the stockholders 
of United from transferring their stock. 
This doctrine bas no application in this case. 

attempted prior interest to tbe aatisfaction 
of the renouncer's new claim; or (ii) the 
failure of the entire disposition; or (iii) the 
sequestration of the attempted prior inter
est in accordance with the rule stated in 
§ 234(8)." Comment d at 964 to that see
tion reads as follows: "Nonnally renuneia
tion is oot manifested until a date subse
quent to the time when tbe creating inrtru
ment becomes operative. When, however, 
such renunciation is manifested, the reault
iog ineffectiveness operates, for all pur
poses material in this Chapter, as an inef
fectiveness in the inception. This is often 
described as a case in which the renuncia
tion 'relates back' to the time when the 
creating instrument became operative." 

[13] The trustee points to exceptions to 
this rule, arguing that acceleration is inap
propriate here. These exceptions are em
bodied in the Restatement of Property 
§§ 232 and 233 (1936). Section 232 simply 
states that succeeding interests should not 
be """"Ie rated if there is an afllrlDatively 
manifested intent that aeoeleration should 
not occur in the case of a renunciation. In 
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the preoent case no such affirmatively ex
pressed intent can be gleaned from this 
instrument. It baa been beld hy this eourt 
that a testator is presumed to know that his 
widow might elect to take her share of his 
estate as provided for by statute and re
nollllCe any interest under his will In Ie 

Estate 01 Stieber, 189 Neb. 36, 296 N. W. 886 
(1941). Wben a widow e\ecta to take her 
"foroed" or statutory share and tenoIllICe 

her interest under her husband's will, she 
may well be treated as having prec!eceP"ed 
her husband, therehy taking no interest un
der the will. "When the widow elected to 
take against the will, the provisions as to 
ber life interest must neceesarily be treated 
as if she bad terminated her life estate hy 
death." MeCo1lum v. MeCo1lum, 108 Neb. 
82, 84, 18'l N.W. 783 (1922). Although the 
holding in Askey v. Askey, 111 Neb. 406, 
196 N. W. 891 (l92Il), might seem to contra
dict such language, such is not the ease. 
Relying upon the further holding in McCol
lum, supra. that the renunciation of the will 
by the widow will not be allowed to break 
the testamentary plan further than is abso
lutely neceasary, the Askey court simply 
concluded that, in its opinion, it was not the 
intention of the testator that "the time of 
distribution should be aooeJerated by the 
happening of some event other than her 
death, which might terminate her life es
tate." Id. at 410, 196 N.W. at 893. 

[141 In light of the foregoing proposi
tions of law, we may assume that Clair C. 
Criss knew that his wife might renounce 
under the will. If in such event he intend
ed Mabel L. to be treated as other than 
predeceasing him, or that these income in
terests should not be aecelerated, the testa
tor would have so stated. To the contrary, 
the only intention that can be found in this 
will is that payment of these income inter
ests is to begin at Mabel L:. death. Hav
ing concluded that her renunciation was 
tantamount to her death, and finding no 
intention in the will against aeceleration, 
these income beneficiaries should have be
gun receiving payments as of the date of 
death of Clair C. Criss. 

The Restatement § 233, sUpni, states 
that when a prior interest fails because it is 
renounced, any suoceeding interest subject 
to an unfulIllled condition precedent shall 
not aecelerate until such condition is ful
filled. In this case the only condition prece
dent to the interests of the income benefici
aries is the death of Mabel L. Criss. Hav
ing indulged the presumption the renuncia
tion is tantamount to death, the only condi
tion precedent to tbe interests of the in
come beneficiaries is satisfied. Therefore, 
this section does not preclude aeceleration 
in this case. 

Such a result is not only consistent under 
tbe generaJ propositions of law set out in 
the Restatement but also with several prior 
holdings of this court. See HalJScbi/d v. 
Hauschild, 176 Neb. 319, 126 N.W.2d 192 
(1964); In Ie Estate of Stieber, supra. The 
interests of the life income beneficiaries 
and charities set forth in article n, sections 
(a), (b), and (c), of the trust indenture are 
therefore aecelerated to take effect at the 
death of Clair C. Criss on March 9, 1952, as 
set out in the orders of the county court and 
the District Court. 

"CUMULATION" OF ARTICLE II, 
SECTION (a), BENEFICIARIES' 

INTERESTS 
For want of a better term, we have ap

plied this heading to the remaining claimed 
error raised in the cross-appeBI of "The 
issue of Nina Carden." Although we have 
determined that this class does not consist 
of any of the grandchildren of Nina Carden, 
the concept argued would apply to all arti
cle II, section (a), beneficiaries. 

It is contended that not only are those 
beneficiaries entitled to a $2OO-per-month 
payment from the time of the death of 
Clair C. Criss but also, under certain cir
cumstances, to additional income as well. 
Under tbe theory proffered, the total be
quest of income to article II, section (a), 
beneficiaries, $1,BOO per month, is to be 
divided among those beneficiaries $200 per 
month to each of the nine individuals or 
units. When one unit or individual would 
cease to exist, the remaining existing units 
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or individuals would divide that no 10lll!"r 213 Neb. 484 
existing unit's or individual's sbare. For 
example, if only five of the nine original 
heneficiaries set out in article II, seetion (a), 
remained today, they would split the $1,800 
between them equally eaeh month, tbus re-
ceiving $S6O each pel' montb. 

This argument has no support under the 
plain tenns of the trust indenture. The 
language which determines the payment of 
income to article II, section (a), beneficiar
ies reads as follows: "The fractional inter
est disb1butable to eaeh of the above 
named individuals or units shall he deter
mined on the date of eaeh distribution by 
the number of the above named individuals 
or units, or survivors of units who are living 
on such date. If one member of a unit 
above described sball he deceased, the sur
viving member or memhen of .uch unit 
shall take the sbare of the deceased mem
ber. The payments hereunder shall, bow
ever, be limited to the rate of TWO HUN
DRED DOLLARS ($3)0) per month to each 
individual or unit. Such monthly payments 
shall DOt be cumulative until the payments 
are commenced under Section (b) hereof." 
(Emphasis supplied.) 

[15] When determining the meaning of 
language used in a will tbe court must 
examine the entire will, consider each of its 
provisions, and give the words uaed their 
generally aecepted literal and grammatical 
meaning. Olson v. Sampson, 208 Neb. 18, 
302 N.W.2d 82 (1981). The clear and literal 
meaning of the above-quoted language 
plaees an absolute limit of $3)0 per month 
on the income which is to be given to aeh 
of the article II, section (a), beneficiaries. 

From & de novo review of the record as 
indicated by the foregoing findings, we de
termine that the judgment of the District 
Court, affmning the order of the county 
court, was correct, and it is affll'llled. 

AFFIRMED. 

CLINTON and CAPORALE, JJ., not par
ticipating. 

STATE of Nebraska ex reI. Paul 1. 
DOUGLAS, Attorney 

General, Appellee, 

v. 

J01 SPORHASE et aI., Appellants. 

No. 43206. 

Supreme Court of Nebraska. 

Feb. 11, 1983. 

State brought suit to enjoin transporta
tion of N ehraska ground water into Colora
do without permit. The District Court, 
Chase County, Jack H. Hendrix, J., issued 
injunction and defendants appealed. The 
Supreme Court, 208 Neb. 703, 305 N. W.2d 
614, aff1l'llled, and appeal was taken. Fol
lowing remand, 102 8.Ct. 3456, 73 1.Ed.2d 
1254, the Supreme Court, White, J., held 
that remainder of act governing conserva
tion and henefits for use of ground water 
would remain viable statute after unconsti
tutional reciprocity provision was stricken. 

Judgment of severance. 

1_ Statutes -64(1) 
Whether unconstitutional clause in 

statute may be severed from remainder is 
dependent upon whether workable plan re
mains aheent invalid portions, whether valid 
portions of act can he enforeed indepen
dently, whether invalid portions constitute 
such inducement to valid· parts that valid 
parts would not have passed without invalid 
parts, whether severance will do violence to 
intent of legislature and whether declara
tion of separability is included in act, indi
cating that legislature would have enacted 
bill aheent invalid portion. 

2.S_~) 

Since striking of unconstitutional pre
vision prohibiting transfer of water to non
reciprocating states would not weaken or 
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REPORT 

TO: JAMES V. QUILLINAN 
IRWIN D. GOLDRING 
STERLING L. ROSS, JR. 
VALERIE J. MERRITT 
MICHAEL V. VOLLMER 
CHARLES A. COLLIER, JR. 
THE EXECUTIVE COMMITTEE IN GENERAL 

FROM: WILLIAM V. SCHMIDT 

DATE: July 7, 1989 

RE: LRC MEMORANDUM 89-53 
(UNIFORM STATUTORY RULE AGAINST PERPETUITIES-
Tentative Recommendation) 

Study Team #1 held a conference calIon July 6, 1989. 

Michael G. Desmarais, Lynn P. Hart, Richard S. Kinyon, Sterling 

L. Ross, Jr., Michael V. Vollmer, and William V. Schmidt 

participated. Michael G. Desmarais was unable to participate 

in the entire conference call. 

COLLECTIVE OPINION 

We should state at the outset that no member of the team 

had read all of the materials pertaining to this subject which 

included: (1) a Tentative Recommendation of approximately 80 

pages; (2) a Report by Charles A. Collier, Jr. with three 

attachments including a law review article by Professor 

Waggoner; (3) Memorandum 89-53 which was a law review article 
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by Professor Dukeminier and several letters of recommendation 

from law professors; and (4) the First Supplement which 

included an eleven page letter by Professor Jesse Dukeminier 

and a fifty page law review article by Professor Bloom, as well 

as the Second Supplement, Third Supplement and Fourth 

Supplement to the Memorandum. Some of us had read more of the 

material than others. The Fifth Supplement arrived after our 

conference call. 

None of us have completely made up our minds and each of 

us is willing to (and in some cases would like to) receive 

additional input before we make a final decision. 

we are impressed that Charles Collier and Professor Edward 

C. Halbach, Jr. as well as the American College of Probate 

counsel and the American Bar Association has recommended the 

adoption of this Uniform Act. We are also impressed by the 

fact that Professor Dukeminier and other professors oppose the 

adoption of the Act in California. Also, as a general matter, 

we find little or no litigation involving the rule against 

perpetuities in our practices. As a result, we do not believe 

that the rule against perpetuities is a big problem in 

California. 

We also would like to point out that this is the first 

time that we have had an opportunity to study or review this 

subject, and in view of the complexity of the subject of the 

- 2 -
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matter and the number of pages presented to us together with 

the opposing academic arguments, we do not feel that we can 

make a meaningful recommendation at this time. However, we are 

certainly willing to keep an open mind. 

INDIVIDUAL OPINIONS 

Richard Kinyon felt that the act may be premature in 

California and that we should put the burden on the proponents 

of the bill to justify the need for change in California law. 

Terry Ross basically feels the same way as Dick Kinyon. 

He feels that the argument of uniformity among the states is 

not a particularly strong one because many Uniform Laws are not 

uniformly adopted among the states of the United States. 

Lynn Hart feels that we need more time and more 

information before we can give meaningful input. 

Michael Vollmer was strongly in favor of the act of the 

beginning of our conference call and still favors the adoption 

of the act. He stated as we concluded our call that he wanted 

to make sure that the Uniform Act allowed for reformation at or 

near the beginning of the ninety year period as well as at or 

near the end of the period. If so, he continues to support the 

adoption of the act. 

William V. Schmidt has mixed emotions. He generally 

supports the act because of its simplicity, hopeful uniformity 

and those distinguished persons who support it. However, he 

- J -
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feels that Professor Dukeminier makes several good points in 

opposition to the act and he would very much like to hear 

Charles Collier or Ed Halbach, or both respond to the letter of 

Professor Dukeminier. 

POINTS OF PISCUSSION 

Michael Vollmer states that California law already 

includes a sixty year period and the extension from sixty to 

ninety is not something that he feels is that objectionable. 

He basically feels the new act is a great idea. 

Many members of our team thought that if there is to be 

litigation validating or invalidating an interest under the 

rule against perpetuities, the sooner the litigation and its 

resulting final decision, the better for everyone concerned, 

unless there was a statue of limitations which prevented an 

attack against the validity of an interest after its period of 

time had run. 

Lynn Hart expressed the concern that under the ninety year 

wait and see theory of the proposed act it would be extremely 

difficult to ascertain the transferor's intention for purposes 

for reformation after the passage of ninety years. She agreed 

with Dick Kinyon that its better to resolve the question of the 

validity or invalidity of the interest at the beginning and 

then reform the instrument if the interest is found to be 

invalid. 

- 4 -
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Terry Ross stated that present California law seemed fine 

to him and he is an advocate of the theory "If it ain't broke, 

don't fix it." Terry says that he is from Missouri and he 

wants to be shown and convinced that this would improve 

California law. 

Our study team discussed how we would draw savings clauses 

if the new law were passed. Three of us agreed without 

opposition from the other two that we would probably use 

language which would say that our trusts would terminate either 

(1) twenty-one years after specified lives in being or (2) at 

the expiration of ninety years from the creation of the 

interest, whichever occurred last. 

From our superficial study it seems to us that simplicity 

would only result if the present rule against perpetuities was 

completely abolished in favor of a flat ninety year period of 

time, or if savings clauses would be written to terminate an 

irrevocable trust only on the expiration of ninety years after 

the date of its creation. However, we do not feel that 

California lawyers, in drawing their savings clauses, will 

confine themselves only to the ninety year period when they 

have both periods available to them. Thus, the existing 

complexity with its alleged practical difficulties of 

administation would seemingly remain and the alleged simplicity 

of the Uniform Act is seemingly diminished. 

- 5 -
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SUMMARY 

It is fair to say that all five members of the team 

presently have an open mind and agree that they could change 

their minds with additional input and information. However, in 

my opinion, the present position of Kinyon and Ross opposes the 

adoption of the act and the opinion of Hart was initially 

slightly in favor of the act and at the end of the conference 

slightly opposed to the act. The opinion of Vollmer was 

strongly in favor of the act subject to the question pertaining 

to the applicability of early reformation under the Uniform 

Act. I am slightly in favor of the act and would be more 

strongly in favor of the act but for some of the points made by 

Professor Dukeminier in his letter. Thus, our team is split in 

its opinion and needs more time and information before it feels 

it can make a meaningful recommendation. 

Respectfully submitted, 

STUDY TEAM NO.1. 

By: $/dL7~L 
~lliam V. Schmidt 

captain 

- 6 -
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PETRU LIS 8 LICH 
ATTORN E:YS AT LAW 

SUITE: 5.20 

2400 BROA DWAY 

SANTA MONICA, CALIFORNIA 90404-3519 

TELEPHONE (213) 826-0050 

TEL.ECOF>I ER 12131 828-6528 

California Law Revision Commission 
4000 Middlefield Road, Suite d-2 
Palo Alto, CA 94303-4739 

Re: Memorandum 89-53, Study fL-3013 
Uniform Statutory Rule Against Perpetuities 

Dear Mr. DeMoully: 

Study L-)Ol) 

CA LAW REV. COMM'N 

SEP 291989 

I am writing on behalf of the Legislative Committee of the Probate, 
Trust & Estate Planning section of the Beverly Hills Bar 
Association. We have reviewed the above memo and supplements. 

We agree with the commentators who find the flat 90 year period 
both unreasonable and unworkable. The present system of allowing 
reform of an offending instrument works, but can be improved upon. 

As both Charles Collier and the opponents of URAP note, good 
practitioners avoid the problem by drafting against it. We 
recommend to the Commission that it not enact URAP, but, instead, 
a savings clause as follows: 

"Perpetuities Savings Clause: Unless terminated earlier by 
the provisions of the instrument, all trusts which otherwise 
would violate the rule against perpetuities shall terminate 
twenty-one (21) years after the death of the last to die of 
the trust beneficiaries living at the time when the period of 
the Rule Against Perpetuities began to run or 21 years after 
that date if no beneficiary was then living. Upon termination 
the prinCipal and undistributed income of the trust shall be 
distributed outright to the than-living beneficiaries of the 
trust in the same proportion that the beneficiaries are 
entitled to receive income when the trust terminates, If, at 
the time of termination the rights to income are not fixed by 
the terms of the trust, distribution shall be made , by right 
of representation, to the persons who are then entitled or 
authorized to receive trust payments." 

Just as California has enacted savings clauses for estate tax 
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provl.sl.ons, such a savings clause, which is almost universally used 
by good drafters, can reform the vast majority of instruments which 
run afoul of the RAP. Since this is only a savings clause, those 
who desire a different termination can always draft around it. 
This, after all, is what we do when we want to distribute an estate 
contrary to the rules of intestate succession. 

This solution, as opposed to the URAP, preserves the existing body 
of law, while at the same time removing all but a small number of 
cases from the threat of litigation. Those limited cases, 
including, primarily, legal estates, as opposed to trusts, can also 
benefit if the present QE pres provisions are amended to include 
a direction to the court to insert a savings clause into the 
offending instrument, if that will cure the problem. 

At the present time Illinois has a statutory savings provision 
which, from all indications, has worked well. 

These proposals would retain the existing body of law and at the 
same time avoid court involvement for virtually all trusts. 
Neither would they have the liabilities of the flat 90 year period 
which others have commented on. Furthermore, the savings clause 
would place a 21 year limit, under part (b), on fanciful gifts such 
as the "gift to my dog Trixie and her progeny." 

KGP: ar 

cc: Legislative Committee 

Very truly yours, I",~ 

>KQv~\~' ~,~,; 
Kenneth G. Petrulis 
BHBA P,T & E Section 
Legislative Committee 
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PETRULIS 8 LICH 
ATTO R N EVS AT LAW 

SUIT~ 520 

2400 B~OADWAY 

SANTA MONICA, CALIFORNIA 90404-3519 

CAVID E. LICH 

KENNETH .G. I=>E:T~UU5 

September 26, 1989 

Jesse Dukeminier 
Professor of Law 

TELEI=>HONE (213) 82B-0050 

TELe:COPIEFI: (213) e2S-e!52S 

University of California at Los Angeles 
School of Law 
405 Hilgard Avenue 
Los Angeles, CA 90024-1476 

Re: Perpetuities 

Dear Prof. Dukeminier: 

CA lAW RfY. COMM'N 

SEP 291989 
R F. ( ',., f D 

Thank you indeed for your letter and materials on the Rule Against 
Perpetuities and ~ Pres Doctrine. In particular, we considered 
your objections to a Statutory Savings Clause and it's potential 
effect on homemade wills and other poorly drawn instruments. We 
acknowledge that, where the gifts are to living persons of a 
definable class, the savings clause will likely merely reform such 
gifts to make them effective. The problems those gifts present, 
with respect to determining membership in the class, will remain. 
However, this will be true whether there is a savings statute or 
not. The ~ pres statutes are still available to solve these 
problems. Moreover, the fanciful types of gifts, such as "my dog 
Trixie," are solved by providing that, where there is no living 
beneficiary, the trust shall terminate after 21 years. 

In either event, the settlor's intent will be carried out, but only 
for a period of time. The public's interest, as expressed by the 
Rule Against Perpetuities, will likewise be given effect to 
terminate the trust within a specified period of time. 

We know that this does not permit the use of ~ pres at an early 
time, to give immediate solution. We feel, however, that whatever 
statutory reform is proposed should not increase the amount of 
Court involvement. An immediate ~ pres statute would do this. 
The Statutory Savings Clause, in fact, does give an immediate 
result, since it specifies who will receive the principal at the 
termination of the trust, and does not leave that determination to 
a later date. 
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Jesse Dukeminier 
September 26, 1989 
Page 2 

While proposing this savings clause we, at the same time, would 
support the inclusion of a savings clause in the £y pres statute 
and, of course, support retention and/or any reforms that you would 
suggest to the £y pres laws and have made clear our opposition to 
the Uniform Rule Against Perpetuities. 

Thank you again for your colloquoy on these matter. 

Very truly yours, .) 

/ \- . _<----',\:-L\ c:' \1> ~. C: 
Kennkth G. Petrulis 

KGP/ar 

cc: Legislative Committee 
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Memo 90-22 

lAWHENCE 'Xl. \i/AGCONl::.R 

Lt'WIS .\1. Simes PrL~trs.,w (If Lm' 

Mr. Stan Ulrich 

EXHIBIT 14 

The University of Michigan 
Law School 

Hutchms Hall 

Alln ArboL Mlclllgan -J.H\!Il)-1215 

California Law Revision Commission 
4000 Middlefield Rd., Suite D-2 
Palo Alto, CA 94303 

Study L-3Dl3 

May 27, 1989 

Re: Uniform Statutory Rule Against Perpetuities 

Dear Stan: 

Per our telephone conversation of Thursday, I'm enclosing 
the letters from prominent academics in support of the Uniform 
statutory Rule Against Perpetuities (Uniform Act) and other 
endorsements of the Uniform Act. 

Al though you already have a copy of my article in the 
Cornell Law Review, I'm enclosing another one, which updates the 
enactments to date -- Connecticut, Florida, Michigan, Minnesota, 
Nevada, Oregon (passed by both houses of the Oregon legislature 
and sent to the governor for signature), and South Carolina. I 
also want to draw your attention to footnotes 4 and 21, which are 
especially relevant to current California law on perpetuities. 
See also the enclosed letter from Professor Mary Louise Fellows, 
which gives further advantages of the Uniform Act as compared to 
the "immediate cy pres" approach. 

A point we did not get around to discussing Thursday is the 
exclusion of commercial transactions from the Rule (§ 4(1». For 
the reasons explained in the Comment to Section 4, this is an 
extremely desirable step. The period of the Rule Against 
Perpetuities is an inappropriate measure for the validity of 
commercial transactions. As the Comment to section 4 notes, 
however, the exclusion of commercial transactions does leave the 
common-law rules on unreasonable restraints on alienation as the 
only control on those certain types of commerical transactions 
that restrain the alienability of property or provide a 
disincentive to improve the property. I speak principally of 
options in gross and leases to commence in the future. 

As the Comment to Section 4 notes, the Drafting Committee 
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drafted a set of statutory prov~s~ons to limit the duration of 
these particular types of commercial transactions. I'm enclosing 
a copy of those statutory provisions, in case you would want to 
recommend their inclusion. As you will see, they can either be 
adopted as a freestanding Act or set of sections, or as an 
addition to section 4 of the Uniform Act. These provisions are 
superior to using the rule against perpetuities itself as the 
control on options, etc. Under the common-law Rule, an option in 
gross that could be outstanding for more than a life in being 
plus 21 years is invalid from its inception. under the wait-and
see version of the Rule, they would be valid for 90 years. 
Invalidating such options, etc., from their inception is 
unnecessarily harsh and allowing them to endure for 90 years is 
too lenient. The 30 or 40 year limit seems the better solution. 
Please give me a call if you want to discuss them further. 

I hope you will send Professor Ed Halbach, at Berkeley, a 
notice of the July 13 hearing. He has taken an interest in 
perpetuity reform and, as his enclosed letter indicates, supports 
the adoption of the Uniform Act. He may wish to communicate 
further with the Commission, either by letter or in person. 

Sincerely, 

Encl. 
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The provisions on options in gross, etc., as an· addition to 
section 4 of USRAP: 

section 4. EXCLUSIONS FROM STATUTORY RULE AGAINST 
PERPETUITIES; TIME LIMIT ON OPTIONS IN GROSS AND CERTAIN OTHER 
INTERESTS IN LANO[; HONORARY TRUSTS]. 

(a) EXCLUSIONS. section 1 (statutory rule against 
perpetuities) does not apply to: 

(1) a nonvested property interest or a power of 
appointment arising out of a nondonative transfer, except a 
nonvested property interest or a power of appointment arising out 
of (i) a premarital or postmarital agreement, (ii) a separation 
or divorce settlement, (iii) a spouse's election, (iv) a similar 
arrangement arising out of a prospective, existing, or previous 
marital relationship between the parties, (v) a contract to make 
or not to revoke a will or trust, (vi) a contract to exercise or 
not to exercise a power of appointment, (vii) a transfer in 
satisfaction of a duty of support, or (viii) a reciprocal 
transfer; 

(2) a fiduciary's power relating to the administration 
or management of assets, including the power of a fiduciary to 
sell, lease, or mortgage property, and the power of a fiduciary 
to determine principal and income; 

(3) a power to appoint a fiduciary; 

(4) a discretionary power of a trustee to distribute 
principal before termination of a trust to a beneficiary having 
an indefeasibly vested interest in the income and principal; 

(5) a nonvested property interest held by a charity, 
government, or governmental agency or subdivision, if the 
nonvested property interest is preceded by an interest held by 
another charity, government, or governmental agency or 
subdivision; 

(6) a nonvested property interest in or a power of 
appointment with respect to a trust or other property arrangement 
forming part of a pension, profit-sharing, stock bonus, health, 
disability, death benefit, income deferral, or other current or 
deferred benefit plan for one or more employees, independent 
contractors, or their beneficiaries or spouses, to which 
contributions are made for the purpose of distributing to or for 
the benefit of the participants or their beneficiaries or spouses 
the property, income, or principal in the trust or other property 
arrangement, except a nonvested property interest or a power of 
appointment that is created by an election of a participant or a 
beneficiary or spouse; or 

(7) a property interest, power of appointment, or 
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arrangement that was not subject to the common-law·rule against 
perpetuities or is excluded by another statute of this state. 

(b) OPTIONS IN GROSS, ETC. An option in gross with respect 
to an interest in land or minerals or a preemptive right in the 
nature of a right of first refusal in gross with respect to an 
interest in land or minerals becomes invalid if it is not 
exercised within [30] [40] years after its creation. 

(c) LEASES TO COMMENCE IN THE FUTURE. A lease to commence 
at a time certain or upon the happening of a future event becomes 
invalid if its term does not actually commence in possession 
within [30] [40] years after its execution. 

(d) NONVESTED EASEMENTS. A nonvested easement in gross 
becomes invalid if it does not vest within [30] [40] years after 
its creation. 

[Optional provision for states that do not have a 
"reverter statute."] 

[ (e) POSSIBILITIES OF REVERTER, ETC. A possibility of 
reverter, a right of entry, or an executory interest preceded by 
a fee simple determinable or a fee simple subject to an 
executory limitation becomes invalid, and the preceding fee 
simple becomes a fee simple absolute, if the possibility of 
reverter, right of entry, or executory interest does not vest in 
possession within [30] [40] years after its creation.] 

[Optional provision for validating and limiting the 
duration of so-called honorary trusts.] 

[(el [(fl]. HONORARY TRUSTS. A trust for the care of a 
specific domestic or pet animal, for a noncharitable corporation 
or unincorporated society, or for a lawful noncharitable purpose 
may be performed by the trustee for 21 years, whether or not 
there is a beneficiary who can seek the trust's enforcement or 
termination and whether or not the terms of the trust contemplate 
a longer duration.] 
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As the Comment to section 4 of the Uniform Statutory Rule Against 
Perpetuities indicated, the Drafting Committee was concerned that 
certain types of commercial transactions potentially restrict the 
alienability of property. The Drafting Committee drafted a 
statute that addresses this problem, which could be added as a 
free standing Act accompanying USRAP. (The following Act has not 
been submitted to or approved by the uniform Law commissioners.) 

AN ACT TO IMPOSE A TIME LIMIT 
ON OPTIONS IN GROSS AND CERTAIN OTHER 

INTERESTS IN LAND OR MINERALS [: HONORARY TRUSTS] 

section 1. OPTIONS IN GROSS, ETC. An option in gross with 
respect to an interest in land or minerals or a preemptive right 
in the nature of a right of first refusal in gross with respect 
to an interest in land or minerals becomes invalid if it is not 
exercised within [30) [40] years after its creation. 

section 2. LEASES TO COMMENCE IN THE FUTURE. A lease to 
commence at a time certain or upon the happening of a future 
event becomes invalid if its term does not actually commence in 
possession within [30] [40) years after its execution. 

section 3. NONVESTED EASEMENTS. A nonvested easement in 
gross becomes invalid if it does not vest within [30) [40) years 
after its creation. 

[Optional provision for states that do not have a 
"reverter statute.") 

[Section 4. POSSIBILITIES OF REVERTER, ETC. A possibility 
of reverter, a right of entry, or an executory interest preceded 
by a fee simple determinable or a fee simple subject to an 
executory limitation becomes invalid, and the preceding fee 
simple becomes a fee simple absolute, if the possibility of 
reverter, right of entry, or executory interest does not vest in 
possession within [30) [40] years after its creation.] 

[Optional provision for validating and limiting the 
duration of so-called honorary trusts.] 

[Section 4 [5]. HONORARY TRUSTS. A trust for the care of a 
specific domestic or pet animal, for a noncharitable corporation 
or unincorporated society, or for a lawful noncharitable purpose 
may be performed by the trustee for 21 years, whether or not 
there is a beneficiary who can seek the trust's enforc_ent or 
teraination and whether or not the terms of the trust contemplate 
a longer duration.) 
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