
Second Supplement to Memorandum 89-88 

rmlO 
12120/89 

Subject: Study L-608 - Deposit of Estate Planning Documents With 
Attorney (Additional Comments of State Bar Team 4) 

Attached as Exhibit 1 is a letter from Team 4 of the Estate 

Planning, Trust and Probate Law Section of the State Bar with more 

comments on the basic memo, and comments on the First Supplement; 

§ 710. When attorney may accept a will for deposit 

Section 710 in the staff draft (attached to the basic memo) is 

controversial: 

710. (a) An attorney may accept a will for deposit from 
a depositor with whom the attorney has no family relationship 
only if the depositor has made a specific request, not 
solicited by the attorney, for the attorney to do so. 

Cb) With the approval of the Supreme Court, the Board of 
Governors of the State Bar may provide by rule for the 
sanction for violation of this section. 

Team 4 referred Section 710 to the Executive Committee. The 

Executive Committee unanimously opposes it, and wants it deleted. If 

the section is not deleted, the Executive Committee wants to authorize 

the attorney to initiate discussion of the attorney's keeping estate 

planning documents if "circumstances warrant." What are these 

circumstances? The Executive Committee appears to be asking, in 

effect, to authorize solicitation sometimes. The staff would rather 

delete Section 710 than expressly authorize what some attorneys think 

may be solicitation. 

§ 730. Termination by depositor on demand 

Section 730 permits the depositor to terminate a deposit. In its 

last letter, Team 4 was divided on whether an attorney in fact acting 

under a durable power of attorney should be able to demand and receive 

the depositor's will. Team 4's present letter does not say whether the 

impasse has been resolved, but it does say that "unless an agent 

operating under a durable power of attorney for property management is 

expressly authorized to do so under such a document, that agent does 

not have the right to obtain the estate planning documents of the 

principal." The staff agrees with this view, and thinks this is a 
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satisfactory state of the law. 

In any event, whether an attorney in fact acting under a power of 

attorney, durable or nondurable, has authority to terminate a deposit 

should be decided by reference to the law governing powers of attorney, 

not the law here proposed for deposit of estate planning documents. 

If the depositor has a conservator of the estate, the conservator 

may obtain the depositor's estate planning documents only under Probate 

Code Section 2586 (substituted judgment) (set out below). Under 

Section 2586, the court may order a person having an estate planning 

document of the conservatee to deliver it to the court for examination. 

It seems desirable to authorize the court in an appropriate case 

to order that the estate planning document be turned over to some other 

custodian. 

follows: 

This may be accomplished by revising Section 2586 as 

2586. (a) As used in this section, "estate plan of the 
conservatee" includes but is not limi ted to the conservatee' s 
will, any trust of which the conservatee is the settlor or 
beneficiary, any power of appointment created by or 
exercisable by the conservatee, and any contract, transfer, 
or joint ownership arrangement with provisions for payment or 
transfer of benefits or interests at the conservatee's death 
to another or others which the conservatee may have 
originated. 

(b) Notwithstanding Article 3 (commencing with Section 
950) of Chapter 4 of Division 8 of the Evidence Code (lawyer
client privilege), the court, in its discretion, may order 
that any person having possession of any document 
constituting all or part of the estate plan of the 
conservatee shall deliver such document to the court for 
examination by the court, and, in the discretion of the 
court, by the attorneys for the persons who have appeared in 
the proceedings under this article, in connection with the 
petition filed under this article. 

(c) Unless the court otherwise orders, no person who 
examines any document produced pursuant to an order under 
this section shall disclose the contents of the document to 
any other person; and, if such disclosure is made, the court 
may adjudge the person making the disclosure to be in 
contempt of court. 

(d) For good cause. the court may order that a document 
produced pursuant to an order under this section shall be 
delivered to some other custodian for safekeeping. The court 
may specify such conditions as it deems appropriate for the 
holding and safeguarding of the document. 
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Comment. Section 2586 is amended to add subdivision (d) 
to permit the court to order that the conservatee's estate 
planning documents produced pursuant to this section be 
delivered to some other custodian for safekeeping. See also 
Prob. Code §§ 100-734 (deposit of estate planning documents 
with attorney). 

§ 133. Termination by attorney transferring document to another 
attorney or trust company 

As revised in the First Supplement, Section 133(b) provides that 

if an attorney-depositary has died, the attorney's partner, personal 

representative, or person in possession of the attorney's property may 

terminate the deposit. Team 4 wants to provide that the deceased 

attorney's partner has first priority to do so. Team 4 also renews its 

earlier suggestion that authority be included for termination by a 

surviving shareholder where the deceased attorney is a law 

corporation. The staff agrees, and would revise subdivision (b) as 

follows: 

(b) If the attorney has died, the el;l;"l'Rey.ltl-~~ 
pe~seB91--.ep~eBeal;el;igeT--e~--pe~B8R--!B--pesBesBi"B--e~--!;ae 
el;!;el'ReY~B--p£~~ following persons may terminate the 
deposit as provided in subdivision (a) T ~ 

(1) The attorney's law partner, or, if the attorney is a 
law corporation. a shareholder of the corporation, 

(2) If there is no person to act under paragraph (1). 

the attorney's personal representative. 
(3) If there is no person to act under paragraph (1) or 

(2), the person entitled to collect the attorney's property, 

Section 732 permits an attorney-depositary to terminate a deposit 

at any time, without cause, by returning the document to the 

depositor. But if the attorney-depositary wants to transfer the 

document to another depositary under Section 133, the attorney must 

show that he or she "intends to retire, resign, or become inactive," 

must give notice to the depositor, and must give the depositor time to 

reclaim the document. If the depositor fails to reclaim the document, 

the attorney-depositary may tranafer it to another depositary. 

Team 4, backed by the Executive Committee, wants to permit an 

attorney-depositary to transfer the document to another depositary 

without having to show that he or she intends to retire, resign, or 

become inactive. The staff did not accept this suggestion when it was 

made previously by Team 4. The staff was concerned that the suggestion 
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was contrary to the law of bailments: Deposit of an estate planning 

document with an attorney creates a bailment. 8 Am. Jur.2d Bailments 

§ 4 (1980). Without some compelling reason, such as to protect the 

bailed property, a bailee may not transfer the property to someone else 

without consent of the bailor. Id. § 97. So the change being urged by 

Team 4 and the Executive Committee would be a significant change in the 

law. 

On the other hand, perhaps there are sufficient safeguards in 

Section 733 in the requirement that the attorney-depositary must give 

notice to the depositor and wait a reasonable time before transferring 

the document. Does the Commission want to delete from Section 733 the 

requirement that to transfer the document to another depositary, the 

attorney must intend to retire, resign, or become inactive? 

Respectfully submitted, 

Robert J. Murphy III 
Staff Counsel 
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2d Supp. Memo 89-88 '.eXHIBIT 1 Study L-608 

TELEx/FAX. <:2l:3} 474-J246 

November 17, 1989 

James Quillinan, Esq. 

STAo.'ITON AND BALLSUN 
A u..W CORPORATION 

Aveo CENTER, SIX'I'H FLOOR 

10BSO WILSHIRE BOULEVARD 

LOS ANGELES. CA.LlFOBNU 9OO24--431B 

(213) 474-152:57 

Diemer, Schneider, Luce & Quillinan 
444 Castro Street, #900 
Mountain View, California 94041 

Re: Memorandum 89-88 - First Supplement - Deposit 
of Estate Planning Documents with Attorney 
(Comments of State Bar Team 41 

Dear Jim: 

PLEASE REFER TO 

FILE NO. 

999001L.724 

On November 2, 1989, Team 4 (Harley Spitler, Clark Byam, Bruce 
Ross, Lloyd Homer and I) discussed Memorandum 89-99 - First 
Supplement - Deposit of Estate Planning Documents with Attorney. 
In addition, certain issues discussed in this letter were 
presented to the entire Executive Committee of the State Bar 
Estate Planning, Probate and Trust Law Section during its 
November 11, 1989 meeting. The order of these responses will be 
the same order as set forth in the First Supplement. 

1. Section 710. When Attorney May Accept A will For Deposit. 

Proposed section 710 was discussed with the entire Executive 
Committee during its November II, 1989 meeting. The Executive 
Committee unanimously endorsed Team 4's position that an attorney 
should be entitled to discuss with her/his client the retention 
of estate planning documents by the attorney. In fact, if the 
circumstances warrant, then the attorney may be obligated to 
suggest that he/she retain those documents. The Executive 
Committee further strongly feels that such a discussion between 
attorney/client should not constitute a prohibited solicitation 
nor in any manner be, nor be deemed to be, a violation of State 
Bar rules of conduct. 

The Executive Committee believed the best solution would be to 
delete the entire proposed section 710; however, if the entire 
section is not deleted, then appropriate language should be added 
that would permit an attorney to discuss retention of estate 
planning documents where the circumstances so warranted. 
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James Quillinan, Esq. 
November 17, 1989 
Page 2. 

2. section 721. Attorney Standard Of Care. 

Team 4 carefully considered the staff's comments as set forth in 
Memorandum 89-88 respecting the attorney's standard of care. 
Upon further consideration, Team 4 agrees with the staff that 
ordinary negligence should be the standard applicable to the 
retention of estate planning documents. As Team 4 has suggested 
that the staff do with section 710 (discussed above), Team 4 
reexamined proposed section 721 with a view to the practicalities 
of the situation. In such a spirit of objectivity and 
practicality, Team 4 urges the staff to endorse and adopt 
thoroughly the unanimous opinion of the Executive Committee that 
an attorney should, and perhaps has a duty to discuss his/her 
retention of estate planning documents, and that section 710 be 
redrafted accordingly. 

3. section 730. Termination By Deposit Or Demand. 

Team 4 discussed the issues of the demand for estate planning 
documents by a conservator or an agent appointed under a durable 
power of attorney for property management. Team 4 further 
discussed the issue with the entire Executive Committee. since 
this is an important question, Team 4 requested Clark Byam to 
further research the issue. A copy of Clark's excellent letter 
is enclosed with this letter. 

Clark's written analysis confirms the positions taken by both 
Team 4 and the Executive Committee as a whole, specifically that 
a conservator without an express order of the court does not have 
the power to obtain the will of the conservatee. Likewise, 
unless an agent operating under a durable power of attorney for 
property management is expressly authorized to do so under such a 
document, that agent does not have the right to obtain the estate 
planning documents of the principal. 

4. section 733. Termination By Attorney Transferring Document 
To Another Attorney or Trust Company. 

The entire Executive Committee discussed the issue of whether or 
not the attorney-depository should be entitled to terminate a 
deposit at any time. The Executive Committee overwhelmingly 
concurred in Team 4's position that an attorney-depository was 
entitled to terminate a depository at any time. The discussion 
of the Executive Committee focused upon the fact that the 
attorney's actions in this situation were not governed by the law 
of bailments, but by legal and ethical consideration having to do 
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James Quillinan, Esq. 
November 17, 1989 
Page 3. 

with the conduct of an attorney with respect to his or her 
client. 

Further, with respect to section 733(b), Team 4 suggests that the 
section be rewritten so that it is clear that the attorney's 
partner has the highest priority with respect to the termination 
of such depository. 

with respect to the comments set forth by the commission in 
subparagraph (2), page 4, Team 4 feels that it is important that 
shareholders be added to deal with the situation where the 
depository is a law corporation. In fact, the corporation can be 
terminated by liquidation and must be terminated if the attorney 
has died or if the attorney was the sole shareholder of a law 
corporation. Language needs to be added to the section in order 
to take these situations into account. 

5. Section 733. 

with respect to Section 733(a)(3), if the document is not 
claimed, then the attorney-depository should not be required to 
retain the documents forever; rather, the attorney-depository 
sheuld be entitled (after reasonable search and notice) to 
transfer the documents to another appropriate depository. 

Thank you for your consideration. If Team 4 may be of further 
assistance, please do not hesitate to contact us. 

Cordially, 

f{a%tt(YC P, .1EaJ1~U.V1 
KATHRYN A. BALLSUN 
A Member of 
STANTON AND BALLS UN 
A Law corporation 

KAB/bc 
Enclosure 

cc: Terry Ross, Esq. 

• 

Irwin Goldring, Esq. 
Valerie Merritt, Esq. 
Team 4 
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STANLEY 1... HAHN .. HAHN & HAHN 
OAVIO K. ROBINSON" 

LAWYERS 

NINTH FLOOR 

I.OREN H. RUSSELL.'" 
L.E:ONARO M. MARANOI'" 

WIL.LIAM S • ..JOHNSTONE • ..JR." 

GEORGE R. SA""A '" 
DON MIKE ANTHONY" 

ROBERT W. ANOERSON 

301 EAST COL.ORACO BOULEVARO 

PASAOENA, CALlF"ORNIA 91101-1977 

WI '-L.IA"" 1<, HENLEY'" 

CLARK R. BY"'" .. 
RICHARD L, HALL ... 
SUS ....... T. HOUSE. 
C .... R\.. ..I. WEST-
DIANNE H. aUKATA 

GENE E. GREGG • .JA. 
R. SCOTT JENI(I NS" 
CHARLES ..J.GRE .... VES 
DALE A. PELCH 
WI L.L.I"'" S. GAR R 
K ... AL. I. SWAtOA'" 
..I001TI-I A. MUSTtLLE 

Kathryn A. Ballsun, Esq. 
Stanton and Ballsun 
A Law Corporation 
Avco Center, Sixth Floor 
10850 Wilshire Boulevard 

November 2, 1989 

Los Angeles, California 90024-4318 

Re: First Supplement to Memo 89-88 
(Deposit of Estate Planning Documents 
wi th Attorney) 

Dear Kathy: 

NOV 0 61989 

BEN.JAM,N W. HAHN ISea-1932 

EDWIN F'. HAHN 1672·1951 

HERBERT L ....... I-IN 1893-IQB2 

OF' COUNSEL 

GEORGE E. ZILL.(iITT 

EMRYS ..J. ROSS 

RETIREe PARTNERS 

EOWIN F. HAHN, ..JR. 

RICHARD G. HAHN 

TELEPt-IONE!!5 

(816) 796-9123 
(21.3)661.69 4 6 

CABL.E AODRESS 

HAHNLAW 

F'ACS'Mn.E 

(aI6) 449·7357 

This letter is in reference to your request that I review 
California Civil Code Section 2467 as well as the iss~e of the 
rights of conservators to obtain the Will of a conservatee. 

As we discussed in our phone call, in the First Supplement 
to Memorandum 89-88 the Staff indicates at the top of page 3 
that they believe that an attorney-in-fact acting under a 
"durable power of attorney which confers general authority with 
respect to 'estate transactions' is now authorized [to obtain 
the Will] under Civil Code Section 2467." 

In reviewing West's annotations to Code Section 2467, there 
are no cases that discuss this point. The California Law 
Revision Commission's comments to Probate Code Section 2586, 
dealing with substituted judgment, does indicate that as the 
holder of the attorney-client privilege that the conservator can 
effectively waive that privilege as to confidential information 
held by the conservatee's attorney. However, there are no cases 
indicating that that result would apply to C.C.C. 2467. 
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. , 
Kathryn A. Ballsun, Esq. 
November 2, 1989 
Page Two 

On the other hand, there are specific cases that have held 
that a conservator is not entitled to the Will of a conservatee 
held by an attorney. In Conservatorship of DuNah (1980) 106 
Cal. App. 3d, 517, the Court of Appeal affirmed the order of the 
trial court that dismissed the citation the conservator had 
caused to be issued on a law firm for an order directing it to 
deliver to the conservator the Will and related documents 
prepared and retained at the conservatee's request. The 
citation had been issued pursuant to Probate Code Section 1903. 

The Appellate Court in DUNah, referenced to prior cases 
that had also denied the rights of conservators to seeing Wills 
prepared by attorneys (see for example Vigne v. Superior Court 
(1940) 37 Cal.App. 2d 346 and Mastick v. Superior Court (1892) 
94 Cal 347). 

In discussing the Vigne decision, the Appellate Court in 
DuNah stated: "The Appellate Court concluded the Will was not 
an 'instrument in writing' for purposes of Section 1552 (which, 
except for its application to wards instead of conservatees, is 
similar to Section 1903), and it reasoned that a will 'cannot in 
any way relate to any matter within [the guardian's) power or 
duties, or in any manner effect his actions as the guardian, 
because it cannot take effect until after his authority has 
ceased. He certainly cannot annul, revoke, destroy, or in any 
way dispose of it, nor can the Court authorize him to do so, and 
we are unable to see upon what ground he is entitled to its 
possession, or to a knowledge of its contents. If it were in 
his hands, of course, it would be his duty to preserve it; but 
here it appears that the maker of the Will before [he) became 
incompetent, selected [Vigne] as the custodian thereof, with 
special directions to retain the same until [the ward's) death 
•• and upon [his) death to deliver it to [his) executor. The 
[custodian] is charged with the execution of this trust. It is 
a trust which could be revoked only by [the ward) . • . to hold 
that the subsequent incompetency of the maker of the.Will 
entitles the guardian to possession of the instrument would 
defeat the evident purpose of the mak.er." (Ci tation) • " (106 
Cal.App. 3d 517 at 521-522). 

The Appellate Court went on to state: "Under the 
authorities cited above, it is clear that a Will, valid or 
invalid, is not the type of 'instrument in writing' which a 
guardian or conservator is entitled to demand delivery of under 
the provisions of Probate Code Sections 1552 and 1903." 
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Kathryn A. Ballsun, Esq. 
November 2, 1989 
Page Three 

As noted, we now have specific provisions in the Probate 
Code for substituted judgment (Probate Code Section 2580). 
Absent a specific code provision relating to petitions of that 
sort, I do not believe that the staff is correct in asserting 
that California Civil Code Section 2467 authorizes an agent 
under a durable power of attorney to get a Will nor can a 
conservator get a Will unless pursuant to petitions re 
substituted judgment matters. Conservatorship of DuNah and the 
older cases would still seem to be good law. Unless the Staff 
can give us case authority to the contrary, it would seem thac 
their statement at the top of page 3 of the First Supplement to 
their Memorandum 89-88 is not correct. 

Please let me know if I can be of further assistance at 
this time on this matter. 

CRB:ra 
8838L 
cc: Bruce S. Ross, Esq. 

Very truly yours, 

e~1-
Clark R. Byam 

Barbara Miller, Commissioner 
Lloyd Homer, Esq. 
James Willett, Esq. 
Harley Spitler, Esq. 


