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Subject: Study L-l029 - Marital Deduction Gifts (Qualified Domestic 
Trusts) 

California law seeks to save gifts that are intended to take 

advantage of the federal estate and gift tax marital deductions but 

that are defectively drafted. The current California statute saving 

defective marital deduction gifts is found at Probate Code Sections 

21520-21526. See Exhibit 1. The statute was last revised by the Law 

Revision Commission in 1987, with the assistance of Robert A. Mills of 

San Francisco, to bring the statute into conformity with current 

federal law governing marital deduction gifts. 

Mr. Mills has now written to us (Exhibit 2) to point out a recent 

change in the federal law that may call for supplementation of the 

California statute. The estate and gift tax marital deduction 

provisions, Internal Revenue Code Sections 2056 and 2523, have been 

modified by the new limitation that no deduction shall be allowed if 

the spouse of the transferor is not a citizen of the United States. 

IRC §§ 2056(d)(1), 2523(i), enacted by the Technical and Miscellaneous 

Revenue Act of 1988 (Nov. 10, 1988) and applicable to estates of 

decedents dying after the date of enactment. 

The new citizenship requirement does not apply to any property 

passing to the surviving spouse of a decedent in a qualified domestic 

trust. IRC § 2056(d) (2). A trust is a "qualified domestic trust" if 

all of the following conditions are satisfied: 

(1) the trust instrument requires that all trustees of 
the trust be individual citizens of the United States or 
domestic corporations, 

(2) the surviving spouse of the decedent is entitled to 
all the income from the property in such trust, payable 
annually or at more frequent intervals, 

(3) such trust meets such requirements as the Secretary 
may by regulations prescribe to ensure the collection of any 
tax imposed by subsection (b), and 
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(4) an election under this section by the executor of 
the decedent applies to such trust. 
IRC § 2056A(a). 

The new federal law creates problems in California, according to 

Mr. Mills, because of California' s large immigrant population. He 

observes that it is not uncommon for a California decedent with a 

substantial estate to leave a surviving spouse who is not a United 

States citizen. This concern is echoed in Gerstenfeld, The QDT: New 

Solution for a New Problem?, 10 Estate Planning & California Probate 

Reporter 113 (1989): "Many long-time permanent residents of this 

country, including many who moved to this country as a result of 

marriage to a United States citizen, are not citizens. Standard 

marital deduction estate plans involving such persons are now obsolete 

and may produce very unfortunate results for the client--not to mention 

the practitioner who may be blamed for those results." 

Moreover, under the new federal law as written, the trust 

instrument might name a United States citizen or a domestic corporation 

as trustee, but the trust would not be a qualified domestic trust 

unless the instrument also happened to include the additional 

requirement that all trustees be ci tizens or domestic corporations. 

This is obviously a problem for marital deduction trusts drafted before 

the new federal was enacted, as well as for trusts drafted defectively 

after the new federal law was enacted. 

Mr. Mills suggests that the California statute could be 

supplemented to make it easier to have a qualified domestic trust if 

one is needed to get the marital deduction. "At the minimum, I think 

that a California statute could mandate a requirement that all of the 

trustees be individual citizens of the United States or domestic 

corporations if that would cause an otherwise unqualified trust to be 

qualified." To this the staff would add that if the trust instrument 

names a disqualifying trustee, the disqualifying trustee is replaced by 

a qualified successor trustee named in the trust instrument or, if no 

qualified successor trustee is named in the instrument, by a qualified 

successor trustee named by the disqualifying trustee. 

This suggestion could be implemented by the following amendment: 

-2-



Probate Code § 21524 (amended). Marital deduction gift in 
trust 

21524. If a marital deduction gift is made in trust, in 
addition to the other provisions of this chapter, each of the 
fo11owing provisions also applies to the marl tal deduction 
trust: 

(a) The transferor's spouse is the only beneficiary of 
income or principal of the marital deduction property as long 
as the spouse is alive. Nothing in this subdivision 
precludes exercise by the transferor's spouse of a power of 
appointment included in a trust that qualifies as a general 
power of appointment marital deduction trust. 

(b) Subject to subdivision (d), the transferor's spouse 
is entitled to all of the income of the marital deduction 
property not less frequently than annually, as long as the 
spouse is alive. 

(c) The transferor's spouse has the right to require 
that the trustee of the trust make unproductive marital 
deduction property productive or to convert it into 
productive property within a reasonable time. 

(d) Notwithstanding subdivision (d) of Section 16304, in 
the case of qualified terminable interest property under 
Section 2056(b)(7) or Section 2523(f) of the Internal Revenue 
Code, on termination of the interest of the transferor's 
spouse in the trust all of the remaining accrued or 
undistributed income shall pass to the estate of the 
transferor's spouse, unless the instrument provides a 
different disposition that qualifies for the marital 
deduction. 

(e) In the case of an election under Section 2056A of 
the Internal Revenue Code that applies to the trust. if the 
transferor's spouse is not a citizen of the United States: 

0) The trust instrument sha11 be construed to require 
that all trustees of the trust be individual citizens of the 
United States or domestic corporations. 

(2) If a person named in the instrument or otherwise 
appointed as trustee is not an individual citizen of the 
United States or a domestic corporation. the person shall be 
replaced by an individual citizen of the United States or a 
domestic corporation named in the instrument as successor 
trustee or. if none, selected by the person named in the 
instrument or otherwise appointed as trustee. 

(3) The trust shall meet such requirements as the 
Secretarv of the Treasury may by regulations prescribe to 
ensure the collection of any tax imposed by subsection (b) of 
Section 2056A of the Internal Revenue Code. and the trustee 
has the authority necessary to implement this paragraph. 

(4) This subdivision applies to estates of decedents 
dying after November 10, 1988. 

Comment • Subdivision (e) is added to Section 21524 to 
make clear that in the case of a decedent's marital deduction 
gift in trust to a surviving spouse who is not a United 
States citizen, the trust instrument is construed to require 
a trustee who is an individual United States citizen or a 
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domestic corporation, as provided in Internal Revenue Code 
Section 2056A(a) for a qualified domestic trust. This is a 
specific elaboration of the general requirement of Section 
21522(a) that the provisions of the instrument be construed 
to comply with the marital deduction provisions of the 
Internal Revenue Code. The subdivision is applicable to 
estates of decedents dying after the date of enactment of the 
Technical and Miscellaneous Revenue Act of 1988 (P.L. 
100-647, Nov. 10, 1988). 

The staff has set this amendment out in the form of a tentative 

recommendation in Exhibit 3. If the Commission approves the amendment, 

we will circulate the tentative recommendation for comment. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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Memo 89-52 Study L-1029 
EXHIBIT 1 

Part 5 

COMPLIANCE WITH INTERNAL REVENUE CODE 

Chlpter Section 
1. G .... al Provision ......................... 21500 
2. Mllrital Deduction GlIta..... .. ............ 21520 
3. Charitable GIIta ........................... 21540 

For application 0/ Part. see § 21501 and 
Historical Note thereunder. 

CHAPTER 1. GENERAL PROVISIONS 

SectIon 
21S<Xl "Internal Revenue Code" dcficed. 
21~L Application of law to distributions. 
21m. 1nstrumMu. making part inapplicable; incorporation by refer

ence of part provisions.. 
21 SOO. Formulas to eliminate or reduce federal estate tax; muimum 

fraction or amount. 

For application 0/ Part. see § 21501 and 
Historical Note thereunder. 

er...R_ 
Application of old and new law, !lee t J. 

§ 21500. "Internal R ..... ue Code" defiaed 

As used in this part. "Internal Revenue Code" means 
the Internal Revenue Code of 1986. as amended from 
time to time. A reference to a provision of the Internal 
Revenue Code includes any subsequent provision of law 
enacted in its place. (Added by Stats.1987. c. 923. 
§ 101.) 

For application 0/ Part. see § 21501 and 
Historical Note thereunder. 

§ 21501. Application of la" to distributions 

(a) This part applies 10 a distribulion made on or after 
January I. 1988. whe1her the transferor died before, on, 
or after that date. 

(b) A dislribution made on or after January I, 1983, 
and before January I, 1988, is governed by the appticable 
law in effect before January I, 1988. (Added by SUJts. 
1987. c. 923. § 101.) 

For ronner provisions relating to distributions in satisfaction or certain 
bequests, and marital deduction gifts. see § 1030 et seq. 

§ 21502. Instruments makiag part Inapplicable; ineor
ponrtion by reference of part profisioas 

though the language of the incorporated provision were 
set forth verbatim in the instrument. U nJess an instru
ment incorporating a provision of this part provides 
otherw~ the instrument automatically incorporates the 
provision's amendments. (Added by Stats.I987, c. 923. 
§ 101.) 

For application 0/ Part. see § 21501 and 
Historical Note thereunder. 

§ 21503. Formulao to eIlndnate or redu ... federal .... 
tate tax; maximum. fradioa or amount 

(a) If an instrument includes a formula intended to 
etiminate the federal estate tax, the fonnula shall be 
app1ied to eliminate or to reduce to the maximum extent 
poasible the federal estate tax. 

(b) If an instrument includes a formula that refers to a 
maximum fraction or amount that will not result in • 
federal estate tax, the formula shaD be construed 10 .. fer 
to the maximum fraction or amount that will not result 
in or increase the federal estate tax. (Added by Stats. 
1987. c. 923, § 101.) 

_on 

For application 0/ Part. see § 21501 and 
Hisror;cal Note thereunder. 

CHAPTER 2. MARITAL 
DEDUCTION GIFTS 

21520. Defmitiona. 
21521. §§ 21~24 and 21526 [101 to apply to estate trusm.. 
21522. Instruments containing marital deduction gifts; constructioo; 

acts 01' fiduciary. 
11523. Economic Recovery Act of 19S1; lnstruments inte:nding to 

rna:ximiu allowable marital deduction. 
21524. Marital deduction trusts. 
21525. Condition in instrument that spouse survive transferor; time 

limitations.. 
21526.. Liability of fiduciary. 

For application 0/ Part. see § 21501 and 
Historical Note thereunder. 

",-Re_ 

Application. or old and [lCW law, see § 3. 

§ 21520. DefiaitiODl 

(a) This part does not apply to an instrument the As used in this chapter: 
terms of which expressly or by necessary imptication (a) "Marital deduction" means Ihe federal eslate tax 
make this part inapplicable. deduction allowed for transfers under Section 2056 of the 

(b) By an appropriate slatement made in an inslru- Internal Revenue Code or the federal gift tax deduction 
ment. the transferor may incorporate by reference any or allowed for transfers under Section 2523 of the Internal 
aU of the provisions of this part. The effect of incorpo- Revenue Code. 
rating a provision of this part: in an instrument is to make (b) "Marital deduction gift" means a transfer of 
the incorporated provision a part of the instrument as property that is intended to qualify for the marital 

543 
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§ 21520 CONSTRUcnON OF WILIS, TRUsrS, ETC. 544 
D1T. 11 

deduction. (Added by S'ats.l98 7. Co 923. § 101. 
Amended by Stat£1988. c. 113. § 2a) 

FOT application of Pan. see § 21501 and 
HUlon"cal Note thereunder. 

§ 11521. §§ 11524 ODd 11516 DOt to ~ply to .... te 
tratI 

Sections 21524 and 21S26 do not apply to a trust that 
qualifies for the marital deduction under Section 20.· 
2OS6(e)-2(b) of the Code of Federal Regulations (com
monly referred to as the "estate trust"). (Added by 
Slats. 1987. c. 923. § 101. Amended by Stats.I988, c. 
113. § 21.) 

FOT application of Pan. see § 21501 and 
Histon"cal Note thereunder. 

§ 115ll. InsInmleDU COIItalning marital dedaction 
gifts; ..-trucdoa; aets of fhloclary 

If an instrument contains a marital deduction gift: 

(a) The provisions of the instrument, including any 
plWer, duty, or discretionary authority given to a 
fiduciary, shall he construed to oomply with the marital 
deduction provisions of the Intemal Revenue Code. 

(b) The fiduciary shall not take any action or have any 
power that impair! the deduction as applied to the 
marital deduction gift. 

(c) The marital deduction gift may he aatis/ied only 
with property that qualifies for the marital deduction. 
(Added by Stots.l987, Co 923. § 101.) 

FOT application of Part. see § 21501 and 
Historical Nole thereunder. 

§ 11523. EeoDOJDic Reco.ery Act of 1981; inatruments 
inte.ding to maximize allowable marital deduction 

(a) The Economic Reoovery Act of 1981 was enacted 
August 13, 1981. This section applies to an instrument 
executed hefore September 12, 1981 (before 30 days after 
enactment of the Economic Recovery Tax Act of 1981). 

(b) If an instrument described in subdivision (a) 
indicates the transferor', intention to make a gift that will 
provide the maximum allowable marital deduction, the 
instrument passes to the recipient an amount equal to the 
muimum amount of the marital deduction that would 
have been allowed as of the date of the gift under federal 
law as it existed before enactment of the Economic 
Reoovery Tax Act of 1981, with adjustments for the 
following, if applicable: 

(I) The provisions of Section 20S6(c)(I)(B) and (C) of 
the Intemal Revenue Code in effect immediately before 
eoactmeot of the Economic Recovery Tax Act of 1981. 

(2) To reduce the amount passing under the gift bY the 
final federa] estate tal< values of any other property that 
passes under or outside of the instrument and qualifies 
for the marital deduction. This subdivision does not 
apply to qualified terminable interest property under 

-~-

Section 2056(h X7) of the Internal Revenue Code. (Add
ed by Stats.1987. c. 923, § 101.) 

FOT applicalwn of Part, see § 21501 and 
Historical Note thereunder. 

§ 11524, Marital deduction truscs 

If a marital deduction gift is made in trust, in addition 
to the other provisions of this chapter, each of the 
following provisions also applies to the marital deduction 
trust: 

(a) The transferor's spouse is the only beneficiary of 
income or principal of the marital deduction property 88 

long as the spouse is alive. Nothing in this subdivision 
precludes esercise by the transferor'S spouse of a power 
of appointment included in a trust that qualifies as a 
general power of appointment marital deduction trust. 

(b) Subject to subdivision (d), the transferor's spouse 
is entitled to all of the income of the marital deduction 
property not less frequently than annually, as long as the 
spouse is alive. 

(c) The transferor's spouse has the right to require 
that the trustee of the trust make unproductive marital 
deduction property productive or to convert it into 
productive property within a reasonable time. 

(d) Notwithstanding subdivision (d) of Section 16304, 
in the case of qualified terminable interest property under 
Section 2OS6(hX7) or Section 2S23(f) of the Intemal 
Revenue Code, on termination of the interest of the 
transferor's spouse in the trust aU of the remaini", 
accrued or undistributed income sha1l pass to the eslate 
of the transferor', spouse, unless the instrument provides 
a different disposition that qualifies for the marital 
deduction. (Added by Stott 1987, c. 923, § 101.) 

For applicatwn of Pan. see § 21501 and 
Historical Note thereunder. 

er-_ 
Estate tnIIt, lhiI sectioo inapplicable, see § 21521. 

§ 21515. CoaditIno ill insInmlent that spouse sum .. 
lnmlreror, _ limitations 

(a) If an instrument that makes a marital deduction 
gift includes a ooodition that the transferor's spouse 
survive the transferor by a period that exceeds or may 
exceed six months, other than a condition described in 
subdivision (b), the ooudition sha1l be limited to six 
months as applied to the marital deduction gift. 

(b) If an instrument that makes a marital deduction 
gift includes a condition that the transferor's SpoUle 
survive a oommon disaster that results in the death of the 
transferor, the ooudition sha1l be limited to the time of 
the fioal audit of the federal eslate las return for the 
transferor's estate, if any, as applied to the marital 
deduction gift. 

(c) The amendment of subdivision (a) made by the act 
that enacted this subdivision is declaratory of, ODd not • 
change in, either existing law or former Section 1036. 



S4S 
Put 5 

COMPLIANCE WITH INTERNAL REVENUE CODE § 21541 

(Added by StlJts.l987. c. 923. § 101. 
Stats.l988, c. 113. § 21.5.) 

Amended by 

FOI' application of Part. see § 21501 and 
Historical Note thereuntier. 

§ 11526. L1abillty of fiduciary 
A fiduciary is not liable for a good faith decision to 

make any election, or not to make any election. referred 
to in Section 2OS6(b )(7) or Section 2S23{f) of the Intemal 
Reveoue Code. (Added by Stats.l987. c. 923. § 101.) 

For application of Part. see § 21501 and 
His/QriaJl Note thereunder; 

er.._ 
Estate: trust, this MICtion inapplicable, see t 21:521. 

CHAPTER 3. CHARITABLE GIFI'S 

SocIIon 
21540. Charitable remainder u.nilrU5ts; charitable ~ lIDDuit)' 

""'It. 
21541. Charitable 1_ trusts. 

For application of Part. see § 2J 501 and 
HisloriaJl Note thereunder. 

er..-.... 
Application of old and new law. see § 1. 

§ 21540. Charitable remainder wdlruots; elwitable 
reaWDder _ty trusts 

If an instrument indicates the tranaferor's intention to 
comply with the Intemal Revenue Code requirements for 
a charitable remainder unitrust or a charitable remainder 
annuity trust as each is defined in Section 664 of the 
Internal Revenue Code, the provisions of the instrument, 

• 

including any power, duty, or discretionary authority 
given to a fiduciary, shall be construed to comply with 
the charitable deduction provisions of Section lOSS or 
Sectinn 2S22 of the Intemal Revenue Code and the 
charitable remainder trust provisions of Section 664 of 
the Internal Revenue Code in order to conform to that 
intent In no event shall the fiduciary tak. an action or 
have a power that impairs the charitable deductinn. The 
provisions of the instrument may be augmented in any 
manner consistent with Section 2OSS(.) or Section 
2S22(c) of the Internal Revenue Code on a petition 
provided for in Section 17200. (Added by Stats. 1 987. c. 
923, § 101.) 

For application of Part. see § 2ISOI and 
HistoriaJl Note thereunder. 

§ 21541. Charitable lead trusts 

If an instrument indicates the tranaferor's intention to 
comply with the requirements for a charitable lead trust 
as described in Section 17O(f)(2)(B) and Section 
20SS(0)(2) or Section 2S22(c)(2) of the Intemal Revenue 
Code, the provisions of the instrument, ineluding any 
power, duty, or discretionary authority given to a 
fiduciary. shall be construed to comply with the provi
sions of that section in order to conform to that intent 
In no event shall the fiduciary take any action or have 
any power that impairs the charitable deduction. The 
provisions of the instrument may be augmented in any 
manner consistent with that inteot upon a petition 
provided for in Section 17200. (Added by Stats.1987. c. 
923, § 101.) 

For application of Part, see § 2ISOI and 
Historical Note thereunder . 
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McCUTCHEN, DOYLE, BROWN & ENERSEN 

COUNSELORS AT LAW 

S.A.N .JOSE THREE EMBA.RCADERO CENTER s ...... F'fI; .. NCISCO OF'F"lCE 

WALNUT CREEK T£L£X 3 .... 0917 ....... CPAG 5"-0 
SAN FRANCISCO. CAL.IFORNIA 94111 

WASHINGTON, O.C 

SHANGHAI 

TAIPEI 

Mr. Nathaniel Sterling 

TELEF'HON E ~4IS) 39.3-2000 

March 17, 1989 

Assistant Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Dear Nat: 

FACSIMILE GI, II "1'\10 III 

(415) 393-22e6 

CA lAW REV. (OMM'N 

MAR 20 1989 

Since congress never rests in churning out further 
grotesque creatures of the Internal Revenue Code, 
California lawmakers have a continuing challenge. You are 
doubtlessly aware of new subsection (d) of 2056 of the 
Code, disallowing the estate tax marital deduction for 
property passing to a surviving spouse who is not a united 
States citizen, unless the property passes to a qualified 
domestic trust. It seems to me that the "Mi lls Bill" 
could be added to, to make it easier to have a qualifeid 
dometic trust if one is needed to get the marital 
deduction. At the minimum, I think that a California 
statute could mandate a requirement that all of the 
trustees be individual citizens of the united States or 
domestic corporations if that would cause an otherwise 
unqualified trust to be qualified. 

Please call me if you would like to discuss this. 

Best personal regards. Sit;::, 
Robert A. Mills 
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IIL-I029 
Memo. 89-52 

Exhibit 3 

Tentative Recommendation 

relating to 

Qualified Domestic Trusts 

ns29b 
05/26/89 

The federal estate and gift tax marital deduction provisionsl 

were modified in 1988 by the new limitation that a marital deduction is 

not allowed for property passing to the surviving spouse unless the 

surviving spouse is a citizen of the United States. 2 The new 

citizenship requirement does not apply if property passes to the 

surviving spouse in a "qualified domestic trust. ,,3 

The new federal law creates problems in California because of 

California's large immigrant population. It is not uncommon for a 

California decedent with a substantial estate to leave a surviving 

1. IRe §§ 2056, 2523. 

2. IRC §§ 2056 (d)( 1) , 2523 (i) , enacted by the Technical and 
Miscellaneous Revenue Act of 1988 (Nov. 10, 1988). The new provision 
applies to estates of decedents dying after the date of enactment. 

3. IRC § 2056(d)(2). A trust is a qualified domestic trust if all of 

the following conditions are satiSfied: 

(1) the trust instrument requires that all trustees of 
the trust be individual citizens of the United States or 
domestic corporations, 

(2) the surviving spouse of the decedent is entitled to 
all the income from the property in such trust, payable 
annually or at more frequent intervals, 

(3) such trust meets such requirements as the Secretary 
may by regulations prescribe to ensure the collection of any 
tax imposed by subsection (b), and 

(4) an election under this section by the executor of 
the decedent applies to such trust. 

See IRC § 2056A(a). 
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Staff Draft 

spouse who is not a United States citizen. 4 Standard marital 

deduction estate plans involving such persons are now obsolete and may 

produce unfortunate results for many California residents. s 
While the new federal law allows a marital deduction for property 

that passes to a surviving noncitizen spouse under a "qualified 

domestic trust", the law as written appears to require the trust 

instrument to include an express statement that all trustees must be 

ci tizens or domes tic corporations. 6 This is obviously a problem for 

marital deduction trusts drafted before the new federal law was 

enacted, as well as for trust instruments drafted defectively after the 

new federal law was enacted. 

California law should, to the extent practical, validate the 

estate plan of a California decedent who makes a marital deduction gift 

to the decedent's noncitizen spouse. If the gift is intended to 

qualify for the marital deduction and is made in trust, California law 

should ensure that the trust is a qualified domestic trust by requiring 

that all trustees be individual citizens of the United States or 

domestic corporations. If the trust instrument names a disqualifying 

trustee, the disqualifying trustee should be replaced by a qualified 

successor trustee named in the trust instrument or, if no qualified 

successor trustee is named in the instrument, by a qualified successor 

trustee named by the disqualifying trustee. The trust also should be 

required to comply with relevant federal regulations for qualified 

domestic trusts. 

4. See, e.g., Gerstenfeld, The QDT: New Solution for a New Problem?, 
10 Estate Planning & California Probate Reporter 113 (1989) ("Many 
long-time permanent residents of this country, including many who moved 
to this country as a result of marriage to a United States citizen, are 
not citizens.") 

5. Ibid. 

6. See footnote 3, supra. This rule appears to apply even though the 
trust instrument actually names a United States citizen or a domestic 
corporation as trustee. 
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StaEE DraEt 

The Commission's recommendation would be implemented by enactment 

of the following measure: 

An act to amend Section 21524 of the Probate Code, relating to 

marital deduction gifts. 

The people oE the State oE CaliEornia do enaot as Eollows: 

Probate Code § 21524 (amended). Marital deduction gift in trust 

SECTION 1. Section 21524 of the Probate Code is amended to read: 

21524. If a marital deduction gift is made in trust, in addition 

to the other provisions of this chapter, each of the following 

provisions also applies to the marital deduction trust: 

(a) The transferor's spouse is the only beneficiary of income or 

principal of the marital deduction property as long as the spouse is 

alive. Nothing in this subdivision precludes exercise by the 

transferor's spouse of a power of appointment included in a trust that 

qualifies as a general power of appointment marital deduction trust. 

(b) Subject to subdivision (d), the transferor's spouse is 

entitled to all of the income of the marital deduction property not 

less frequently than annually, as long as the spouse is alive. 

(c) The transferor's spouse has the right to require that the 

trustee of the trust make unproductive marital deduction property 

productive or to convert it into productive property within a 

reasonable time. 

(d) Notwithstanding subdivision (d) of Section 16304, in the case 

of qualified terminable interest property under Section 2056(b)(7) or 

Section 2523(f) of the Internal Revenue Code, on termination of the 

interest of the transferor's spouse in the trust all of the remaining 

accrued or undistributed income shall pass to the estate of the 

transferor's spouse, unless the instrument provides a different 

disposition that qualifies for the marital deduction. 

(e) In the case of an election under Section 2056A of the Internal 

Revenue Code that applies to the trust, if the transferor's spouse is 

not a citizen of the United States: 

0) The trust instrument shall be construed to require that all 

trustees of the trust be individual citizens of the United States or 

domestic corporations. 

-3- -~-



Staff Draft 

(2) If a person named in the trust instrument or otherwise 

appointed as trustee is not an individual citizen of the United States 

or a domestic corporation. the person shall be replaced by an 

individual citizen of the United States or a domestic corporation named 

in the instrument as successor trustee or. if none. selected by the 

person named in the instrument or otherwise appointed as trustee. 

(3) The trust shall meet such requirements as the Secretary of the 

Treasury may by regulations prescribe to ensure the collection of any 

tax imposed by subsection (b) of Section 2056A of the Internal Revenue 

Code. and the trustee has the author! ty necessarv to implement this 

paragraph. 

(4) This subdivision applies to estates of decedents dying after 

November 10. 1988. 

Comment. Subdivision (e) is added to Section 21524 to make clear 
that in the case of a decedent's marital deduction gift in trust to a 
surviving spouse who is not a United States citizen, the trust 
instrument is construed to require a trustee who is an individual 
United States citizen or a domestic corporation, as provided in 
Internal Revenue Code Section 2056A(a) for a qualified domestic trust. 
This is a specific elaboration of the general requirement of Section 
2l522(a) that the provisions of the instrument be construed to comply 
with the marital deduction provisions of the Internal Revenue Code. 
The subdivision is applicable to estates of decedents dying after the 
date of enactment of the Technical and Miscellaneous Revenue Act of 
1988 (P.L. 100-647, Nov. 10, 1988). 
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