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First Supplement to Memorandum 89-39

Subject: Study L-1025 - AB 156--Probate Urgency Bill (Notice to
Creditors——one-year statute of limitations)

We have received the letter attached to this memorandum from
Garrett Elmore, Mr. Elmore is concerned about the proposed general
statute of limitations of one year from date of death as to all causes
of action against the decedent. The issues that Mr. Elmeore ralses are
cnes that have also concerned the staff, and that the staff has raised
with the Commission in the past. However, the Commission in the past
has concluded that the one-year statute of limitations 1s appropriate.
The Commission may wish to reconsider this decision in light of Mr.

Elmore's letter.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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So. Lake Tahoe,CA

liarch 31, 1989

California Law Revision Commisgion
4000 Middlerield Road Suite D-2
Pzlo alto, CA 94303

Re: A. B. 156 {am. form of 2-17-89)-Committee Bill, Member Priedman
Dear Chair Plant and Members,

Phis letter is directed a practieal problem I have as to
your proposals in Sec. 1 and elsewhere for a so called "zhsolute
statute 0f limitations" of one year from deathon "all types of actions”
when an obligor or potential defendant has died.

4. B. 156 is on "consent™ in the second house. In the legislative
protocol and also the internal protocol of your body, I am out of =
time, and must rely upon appeal for a veto (useless) or upon vague
nope of your future possible further study, should a probiem develop
from the delayed probate permitted by your vill and frankly pointed
out in your Report (Ientative Recommendation, p. 3).

' There are serious problems, concept add draftsmanship, in your
CCP 353 (Sec. 1 of Bill) and proposed Official Comments. I believe
A. B. 156 should b:¢ stopped from being law add narrower and less

controversial changes as t0 a "gtatute of repose” (not of limitatios)
should be wade pefore the bill goes to the Governor.

It would have been the easier course to accept being out of time;
nowever, the mors I study the proposal,particularly as applied to
the billions in consrmet®al undertakings not in default gt date of
dezth aad actions such as guiet title actions, the more I am convinced

of tvhe need ior a slow down, and a longer period of repose-say two or
shree years, and for a penalty if those ©bbaneficz1lly interested do
not open probate within a reasonable time, such as 120 days.

Rnclosed is a Stitement of Opposition To See. 1. A copy af
this letter and such Statement is being circulated by me to others.

inecluding, of course, Mr. Priedman.

; i:?;é truly,/_ » f; ;

Garrett H Klmore




STATEMENT OF OPPOSITION TO SEC. 1

OF A. B. 156 (CONMITTE®R BILL, BEY

il EMBER FRIRDMAN) AND OTHER CHANGES
IWPOSING TPIKE CUT-OFF BASED ON DATE
OF DEATH OF OBLIGCR OR POPENTIAL D=a-
PFNDART{C. C. P. 353 et al.)

By
JARRRPT H, RL¥ORE, MEMBZR CALIFORNIA
3TATE BAR, P.0. BOX 2100-155, SO.LAX:=
244908, CA. 95705 { PEL702- 883-9582 Nv,)

Reason dor This Opposition

The nropedal of the California Law Revision Commission as set
forth in Sec. 1 {amending C. C. F. 353 (statute of limitations))and with
two related changes imposing the same time 1limit upon two relief prov-
isions, seeks to impose 2 "due on death” provigion in all contracts
made by an individual during lifetire.

The need for doing this is szid to be to promote expedition in
astates processiny and toproxigdefor a "secure" title to the assets
left by lack of will or b; will to heirs or beneficizries. That is,
there will be "time cut-offs" of a standard nature as to (1) suits
that may be brought azzinst the personal representative, heirs and
will beneficizries who take over or occupy clzjmed assets of the
decedent without bothering to probafe  the estate and notify cred-
itors; (2) certzin remedies offered the non notified creditor or
the creditor (.1so non notified) who is unawre ofdeath =nd probate
administration or accrual of his or her cause of action.

The remedies that normally would come into play are said %o be

Note. Based on §. B. 156 as mended Feb. 17, 1989.It is recogniged
this Opposition is or may be academic. A. B. 156 is on consent
. -he second house as of March 31, 1989. =




pronibited to court order if the mazic time limit "One vear
from date of death" has ex:ired.

As to the reason for compellinz c_vil suits of "every type"
to be brought zenerslly within one yenr after death, it is
observed that this appears an ajzproorizate period to afford renose
znd orovide a re:sonable time Zor 2laims that soon would become
stale. See Tentative Recommendstion, p.3 and fn.l0 therein.

Ine proposzl does not dezl witn the fact that nornally a
statute of limitations comes into nlay after a cause of action
has acerued. Though it is not c¢lezr the seering i:tent is ©2
declare or encs.rage an court interpréation that tais short st-tute
of limitation is strictly one of "repose" that starts with an
event, i. e., de:th and runs for one year. It is unclear whether
or how it could be extended by conduct, =zcknowledzement and soon
(az in the case of an "ordinary" (not "repose™) siatute of
limitations).

It would be a istake to think that the cumpatively brief
provosal and the imrortant .roposed Official Comments (See
Commission's Tentative Recommendation, Jotice [lo Creditors, Ociober
1988) -ffecis only a few isolzted cases.

The creditor's reeedy, in practical settings, ultimately
may recuilre access to thne substantial assets in a lifetimne trust;
the assets left subjeet to »rob-te in :l-onning are often moderate

or small.

FPin=21ly, there seems t2 be a larize misconcpption about
nereditor" and "creditor 'tlaims. Sec. 1 of 4. B. 156 entirely over-
locks that prior Commission work in tais field has relazted to
what are strictly "creditor ci ims.” Now, 4i. B. 156 pronosed
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¢. 2. P. 353 ameniments{ Sec. 1) carry the prsarsed Official
Corment that sub. (b) imposes a new statute of licitations on

"akliastions azainst a decedent”- not just azainst tie personal

representasive or another tverson such as a distributee.How will
this apply to actiong to recover .ersonal wroperty of plaintiff
left in the .03-ession of the decedent, to actions to dezlare

a dec:dent in sossession »f promnerty {under or without elzim of
ownersalip) a trespasser and to oust the successors, to sctions

%0 deliver stock under stocs opiion contract, t2 aatomobile purchose
contracts waieh are liens or hzve reserved title.

Gounds of Uncosition

l.The C, 3. F. anendicents, if intended to apply broadly teo
to "all -ctions" violzstes the double subject rule. Though
adjustnents in 2. C, . 333 may be approprizte to reflect
eh~ni:s in the Probzte CJode itself as to a "creditor claim,"
2s an 1incidental or conforninz chanze, a bill relating to
a new statute of limitations cutting across the whole
sweep of statutes >f limiteations (most based uron gcerual
of 2 cz:se of action) cnd intended to be a statute of "repose"
for deczdent and his/herneirs, beneficizries, reguires z separate
bill. A4 self executinz stiatute should not be in a nrobate bill.
2. A short statute of repose,such a one year from death, denies
a creditor havinz an oral or written contract claim not in
default at dete of deatn due nrocess >f law, when no vehicle
is provided for an exscutor or zdministrator (other than the
creditoq!:o obtain assointment). Thouzh one-yerr was mentioned
in the Tulsa c=zse, the actual examples in the court's opinion

for a no: nrobate fzct situation were 3 to 5 years. It must
be judicially noticed that creditors often have a @fficult
time in obtaining inforzation from the debtor's heirs/
beneficizries, :ocatinz assets, deteranining venue. If =2
creditor aust obtain a personal representatiive, more problems
arise under current law, with onerous duties now imposed.

5. Tae proposed statute violztes due process of law hecause
it arbitrarily denies a contract creditor of meaningful
3




zceess to the court a:d of an copportunity to have
the clain or czuse of action heard on the merits,

A subsidiary point:If, as the zroposal contemglates,
a creditor .cust auply for letters under the n:ext to
last rank given t:e creditor, when the heirs/beneficisries

neve not probated the estate promptly, a conflict of int-

erest situ~tion is created. Under vresent statutes,
assusing the court would lizke the avpointment,the
creditor's claim would g0 a specizl route, i. e., 1o
the judze who would decide; if tae creditor desires $o
sue on z rejected claim, t e judze would a nint an

attorney to defend tae suit; if the creditor lost

the 8 1%, s=zecial orovisions for this situ=tion could

makz the ereditor liable for an award of litigstion

exepense (brozdly defined).Tais =rises when a creiitor

to -rotect azainst the statute of re-ose is forced to

apply for adrinistration. It should permit a longer period.
4. Tae prorosal is unconstitutional because it denies

a coniract creditor havinz an ummaturedclaim the

sarme renedy afforded othsr creditors when prob~te h-s

neen sromptly commenced by t:e hekrs/beneficiaries, it

peins assumned no probate was »romptly commenced by others
in the case of such afgrieved credii&i}difference in

renedies is not justified by =any v21lid state interest when
the zhort time span, one ye r from death, is involved.
(denizl of equal protection of the law).

5. The provusal is unconstitutional because it arbitrarily

forbids the court to grant relief on a late claim simoly
becn.se of an arhitrary period of time and r gardless of
the time of starting and status of the estate.

6. The pronoszl is unconstitutional in that it contains

. s . 3 R THhee
an arbitrary limitation upon the right to ﬂaﬁﬁiﬁistrib—

utees (timie lzpse not related to distribution).
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7. he pro osed O0fficial Comments should be

revised to reflect that the superior court
in which the action is pending has inherent

power zrd Lthat courts in other states have
recozni-ed the ourt's authority t: zrant
extensionsand to relieve from default for

z00d czuse;moredever, it a- sears unsettled

in California whetacr tne statute of limfétions

(ordinary) or {renose) c¢'n run when there is
no cversonsl renrezeniative and no cone to sue,
8. 3ec. 1 is unrezsonable in that it cermits

the heirs/-veneficicries to refrain from opening
a wrobate for 10 months,for ex.mple, ~nd thereby
x22in a defense to ocutstanding oblisations if the
c. C. P. specizal "stztute -f limitations" is

effective. e "late clzim" relief would be inop-

erative, uractienlly, likewise the new statutory
rightt > zection nziinst distributees woild -bhd

academic, =s no distribution would be mrde before

the lapgse of one yezr from deash.
9.xeruiring a contract creditor to take the

steps outlined in the Commisgion Recommend=ztion
invalves advances or ccontractuzal arranzements

by the creditor for which the creditor will probzbly
not have reimburscrent; no additional zllowance

on his elaim is authori,ed.The Cormission's 0ffieal
Comment rel :inz on this remedy should be drastieally
revised to reflect the facts of life. The right

to administer may be offered zs & lesgz]l reason
for the form of law now going through the legislakbre
but it is not an azlterncitive most persons will be
comfortable with. A lonzger time than 1 ye=r is needed.
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Grounds of oppesition (continued) Form

10. Effectiveness of Sub. (b}, See. 353, changes.
The use of CCP 353 to zccomplish an ‘Yacross the bozrd®

"repose" type of statute appliceble to gll persons dying
is unusual.Gener:lly lzw revisors place rerocse or statute

of liczitations changes in the title, or division, where

iz .ost lozicaily fits. Then zener 1lly there is a "flaz®
section to direct the reader to the "excepticn” ~lthouzh this
may not be needed.

f-e text of sus. (b) can be construed merely as
an "extension™ statute; thot is, one ye r after the

date of death mpy in fret be an extension irn the case
of one year after z2ccrual czuses 2f =action.
‘he proposed amendments themselves do not declare

what iz belng wrovided for; rather, by a process of
ex.lanation, the »ro-osed Offical Comment zmplifies the

stctitory change. however, in a cry=tic, drafter style

wording.
wzliznce u.on Officizl Comments can be dangerous;

i0reove , this particulzr set of amendments covers a
very imsortant changze without providing any -rocedural

detail of straight forward statement of intended scope.
Seeningly, an arpellate court could hold that

the vording is insufficient to cccomplish what the

Commission tzinks it is accomplishing.
11l.Vzgueness of statutory wording. The death is of a person
"2zainst whom smn action may be brought." Whatyype of action?
Literally eny tyne of zetion including a special proceeding?
feading literslly as "every type" leads to absurd lezidlation.

gﬁreﬁf venr ec. 353 and predeces ors h ave been a statute
_LI'""T"’efl‘g Tie  wp dE"‘th @ ! 1986.




3tatute® of limitation shouli we dre n =ith

re sonavsle precizion.The nresent proposed amend-
ments do not meet that test. Unless clarified by

authoritative court decision (such as a California
Suzreme Court decision) the present CCP 353 amendments
-nd zrovosed Offical Comment will remzin as = "wount-—
tein of unc rizinties" that will be used in the
rfasure >n L.any occosiuns to deny just c-uses of
ic.lon and cliaims.
44 tae sinimum, the pro. osed Offical Comment
snould be cle:ned up 2nd the st tutory period thst
rung Iron de-th should be made two years unless
the aesirs/ocneficizries or otier - ersons curmmence

00 -%e within 120 d.:ys of deatha.

In Zne .16 rests of due :nd proger adicinistration
of Juz=%ice, 1t is suoriited thnt no cause or rressure or
wisaJal Shin.inz oy essate plunners, consuwuer, senior citizen
~dvo. .5es, .or h ste to zet a l.w revision proiect over with,
0r otner C.o..son sao li crevent tne Lezxlslature from insisting
_thxt lezislutive caangzes be placed in proper place z:xd dbrm,
aznd cnat tney be reasonnply fair .nd consistent with due process.
I would ask the Judicizry Commiitee Le:ders, Chsir
Plznt of the Comm.ssion, . on Cctr '8, ©O,L0AL5.Y the ch-nzes
if 4. 3. 156 becoses laﬁ:fignd their infl wence to its "clean up.”
despectfully su z‘gggg,

sarea 31, 1939 Jurrett H. Elmore




