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Memorandum 89-20 

Subject: Study L-6l2 - l20-Hour Survival of Intestate Takers 

jd 
01125/89 

The Commission distributed its Tentative Recommendation Relating 

to l20-Hour Survival to Take by Intestacy (December 1988) to interested 

persons for review and comment. The Comments received are attached as 

Exhibits to this memorandum. A copy of the Tentative Recommendation 

also is attached. 

General Reaction to Tentative Recommendation 

All of the comments received supported the concept of the 

Tentative Recommendation, except for Team 2. After a telephone 

conference, Team 2 voted to oppose the Tentative Recommendation "as 

creating some problems while purporting to solve others and not leading 

to a consistent logical system in this area." The primary concern is 

that there may be a possibility that there may be a generation skipping 

tax imposed in a situation that probably will never occur. 

Analysis of Objection of Team 2 

The objection of Team 2 is based on possible adverse estate tax 

consequences. The Tentative Recommendation is based on a concept of 

justice, not a saving of taxes. Nevertheless, it would appear that in 

the ordinary situation where the statute will apply (where the spouses 

are killed in a common accident), there can be a tax saving. Assume 

that the community property of the spouses is worth $1.2 million. If 

one spouse dies and the second a few hours later, the surviving spouse 

takes the entire 1.2 million. The surviving spouse will take the 

estate of the first to die without an estate tax, but there will be an 

estate tax on the estate of the surviving spouse because the estate 

exceeds the $600,000 exemption. The scheme of the tentative 

recommendation avoids any estate tax in this situation, because 

one-half of the estate is administered in the estate of each of the 

spouses, thus making the $ 600,000 exempt ion available to each estate. 

The staff does not consider the objection of Team 2 to be a reason not 
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to submit this recommendstion to the Legislature. It appears to the 

staff that estate tax savings are more likely than estate tax 

increases. However, tax considerations are not a 

consideration, because it is unlikely that an estate of 

significant 

$l.2 million 

will be an intestate estate, and, if it is an intestate estate, that 

there will be occasion to apply the 120-hour survival rule. 

120-Hour Survival Period 

The l20-hour survival period is taken from the Uniform Probate 

Code. Seventeen other states have adopted the 120-hour period. A few 

states require a longer statutory period of survival. Some 

commentators suggested that the Commission consider a longer survival 

requirement, pointing out that wills frequently require a longer 

survival period. One writer (Exhibits, pages 5-6) gives a thoughtful 

analysis of considerations to be taken into account in fixing the 

survival period. The staff recommends that the survival period be 

retained at 120 hours. 

Approval for Printing 

The staff recommends that the Recommendation be approved for 

printing and submission to the 1989 Legislature. 

Respectfully submitted, 

John H. DeMoully 

Executive Secretary 
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Memo 89-20 EXHIBIT 1 Study L-602 

LAW OFF,CE:S OF 

VAUGHAN, PAUL & LYONS 
1418 MI LLS TOWER 

2~O BUSH STREET 

SAN FRANCISCO 94104 

1415) ~'il2-1423 

December 8, 1988 CA lAW REV. COMM'N 

DEC 091988 
IECI'IIID 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: #L- 6 02 
l20-Hour Survival to Take 
by Intestacy 

Gentlemen: 

I approve of your proposal. I agree that it 

will make the law more consistent with the probable 

desires of the spouses. The proposed exception in 

the case of escheat is also desirable. 

Very truly yours, 

Qptu.~ ~. 
" / ij 

JohrVt;. Lyons 

JGL:car 
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EXHIBIT 2 

RUSSEL.L. G. AL.L.EN 

610 NEWPORT CENTER DRIVE. SUITE 1700 

NEWPORT BEACH. CAL.IFORNIA 92680-&42Q 

TEI.EPHOtU: 17141 115 $0-6!i110 1 • 12131 11580-&001 

Study L-602 

C' UW tW. CO .... 

DEC 121988 
.,e'·"'D 



Memo 89-20 EXHIBIT 3 

FARELLA.BRAUN & MARTEL 
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS 

ATTORNE"r'5 AT LAW 

FRANI<. IE ~ARELL"', p.e 
.JOHN:SO "'ARTEL, P.C; 

VICTOFil .) HAYDEL, Ill. PC 

JON F HARTUNG. p,e. 

JER004£ L BRAUN 

GARY $. ANDERSON. P.C 

MICHAEL GETTE:LM .... N. PC. 

H LEE VAN BOVEN, p.e 
WILLIAM R FRIEDRICH, PC .JEFFREY P NEWNAN. P.C 

R. I'I'!EDEFlICK CASPERSEN, PC "'l-"'N E "''''RRIS, PC. 

JOHN L. COOPER. P.L.C BRUCE R. "'.cLEOO 

RANOA.LL W. WULFF. PC NEIL A. GOTEINER. PC 

ROGER B. POOL 001010"1'1-1"" A. BERNDT 

DEBORAH S. BALLATI. PC 

CHARLES M SINK 

DANIEL H 80010N 

WILLIAM .. 1. SCHLINKERT 

EDWARD ASKTON CHERRY 

"''''FlY E. McCWTCHEOI\I 

STE:VE:N FI LOWENTHAL 

ANN G DAtHEL5 

MARK O. PETERSEN 

S ... NDRA A LAMBERT 

ANDREW P BRIDGES 

NORMA G. FORMANEK 

MATTHEW J. LEWIS 

JOHN D. GFlIEEN 

MICHAEL P 8UI'IN5 

IEFR!:M M. GRA IL 

TlELA M. CHAlMERS 

RACHEL W,oItGNER 

MARIA BARTON 

SUS" .... V. GELMIS 

K"TI-IRYN OLIVER 

OOUGL"S R. YOUNG 

"'ARY E:LLEN RICHEY 

RICIoI .... RO J COLLIE:R 

BRUCE: E MAXIMO,.. 

JAMES W MORANDO 

KRISTINA E: H .... RRIGAN 

MOI'IG .... N P GUENT ... ER 

LINDA M. ROSS 

N .... NCY J KOCH 

GEORGIA .... MEAG ... ER 

OE,o.N M. GLOSTER 

SHIRLEY NG THO_SON 

D"NIEL E COIolN 

C. BRANDON WISOFF 

CH .... FlLE:S H. NUMBERS 

BRETT ... E:RR 

DENNIS N. CUSACK 

MARY G ,",URPHY 

CH .... N "'. STROMAN 

JA"'ES F. -.J. OOOOFELLOW 

RUSS BUILDING, 30TH FLOOR 

235 MONTGOMERY STREET 

SA~ FRANCISCO, CALIFORNIA 94J04 

(415) 954-4400 

December 9, 1988 

California Law Revision commission 
D-2 4000 Middlefield Road, Suite 

Palo Alto, CA 94303-4739 

Re: 

Gentlemen: 

Tentative Recommendation Regarding 
l20-Hour Survival To Take By Intestacy 

Study L-602 
(\ lAW RfY. COMM'N 

DEC 131988 
Ilef/IIID 

o~ COUN!5Ii:L 

EMIL ROY EISENHAI'IOT 

DAVIO BICKFORD GIDEON 

9PEC,"'l COUNSII'L 

ROBERT ..... "'''RTIN 

JACQUELINE U. MOORE: 

DONALD J. PUTTER ........ '" 

CRAIG S MEREDITH 

STEPHEN E. CONE: (1,",""-1987) 

TELEX 

340509 F ,B 6. M 5FO 

F,o.CSIMILE 

954 4460 9~4-4481 

.... TTORNEy·S QII'I£CT DIAL NUMBER 

(415) 954-4428 

tentative 
case in 

Probate 

recommendation 
favor of 

Code. 

I have received and read your 
referred to above. You make a very 
the proposed amendment to Section 

strong 
6403 of the 

I heartily endorse the proposal. 

Yo truly, 

ROBERT A. MARTIN 

RAM/sb:F/013 

-.3-



Memo 89-20 EXHIBIT 4 Study L-602 

ALVIN G. BUCHIGNANI 
A.TTORtfEY AT L.AW 

.\HSO('IATED WITH 

.rEnEIKI:\', {"O."tINOH & (H~F.E1\-

..... .:J..) \VAHJll;\lC:;'TON HTHEET 
H.\I\" F}{.\;\l('IS(''O. ('.\ 0 .... 11. 

r<41:;1 4~1-.-)Oi"iO 

December 12, 1988 

California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 94303-4739 

Re: 120 hour Survival to Take by Intestacy 

Ladies and Gentlemen, 

C~ :.AW ~~. tOMM'N 

DEC 131988 
IEef/VED 

I am pleased to comment on your December 1988 tentative 
recommendation. I agree heartily with the requirement of a 
minimum period of survivorship for purposes of intestate 
succession. My only suggestion is that a 30 day period would 
be more appropriate than a 5 day period. 

Recognizing that a five day period is common, I prefer 
to make the analogy to the shortest likely survivorship 
period that a testator would include in his will, if the 
matter were put to him. In my experience, survivorship 
periods in wills are never less than 30 days. Since 
testators routinely use survivorship periods of 30 days or 
more, for many different purposes, I suggest at least a 30 
day survivorship period for purposes of intestacy. 

AGB/amc 
d30 

-1--
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Memo 89-20 EXHIBIT 5 -, Study L-602 
CA lAW REV. COMM'M 

ROBERT K. MAIZE, JR. lEe 141988 
1604 FOURTH STREET 

POST OFFICE BOX 11648 
, D SANTA ROSA, CALIFORNIA 95406 A PROFESSIONAL LAW CORPORATION IlCIl" 

December 12, 1988 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Re: Probate--
120-Hour Survival To Take By Intestacy 

Gentlemen: 

(707) 544-4462 

I concur with the concept of requiring some minimum survivorship 
requirement to take by intestacy. However, I do not have any 
specific recommendations as to what would be the appropriate time 
leng th. 

Further, I think it would be appropriate to provide for a general 
survivorship requirement in testate situations also because I 
believe it is rarely done and the same, or similar, kinds of 
difficulties can arise in testate situations as arise in 
intestate situations. The literature I have seen discussing 
survivorship requirements is generally in regards to marital 
deductions and discusses what should not be done. However, little 
if any literature discusses what you should or might do and what 
possible benefits or burdens follow from such provisions. 

When I am considering survivorship requirements, whether in a 
trust or in a will the following is the general guideline that I 
use and the reasons for the times selected: 

1. 170 days -- This time period is the maximum that I use; it 
will not invalidate any marital deduction. Also, where 
there is significant administration to be accomplished 
either by probate of a will or by allocation of a trust 
into multiple shares, it is my opinion that you are not 
imposing a significant burden on the heirs because it takes 
at least this long to accomplish those tasks. 

2. 40 days -- This is the time per iod that I recommend for 
less complicated estates because the property cannot be 
accumulated by declaration under Probate Code §l3100 in 
less than 40 days, and in the case of a Spousal Property 
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California Law Revision Commission 
December 12, 1988 
Page 2 

Petition this would be roughly the 
to identify the assets of the 
Petition, give notice, and have the 
probate calendar is called weekly). 

shortest time it takes 
decedent, prepare the 
hearing held (where the 

3. 15 days -- This is the time frame I use for assets that I 
expect will need to be, for administration purposes, 
d istr ibuted from the estate or trust as soon as possible. 
I primarily use this for personal effects and when all the 
beneficiaries in the estate are in agreement the 
distributions are made with a receipt whereby the 
recipient agrees to reimburse the estate for the inventory 
value of the asset received. 

I hope that I have been able to provide you with useful 
information in regards to considering your proposal. 

very truly yours, 

ROBERT K. MAIZE, JR., 
A Professional Law Corporation 

RKM:jas 

ROBERT K. MAIZE, JR. 
A PROFESSIONAL LAW CORPORATION 



Memo 89-20 EXHIBIT 6 

WILBUR L. COATS 
ATIORNEY AND COUNSEWR AT LAW 

TELEPHONE (619) 748-6512 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, Ca 94303 

December 12, 1988 

In Re: Tenative 120-Hour Survival-Intestacy 

Dear Administrator: 

I agree with the recommendation to include the 120-Hour 
delay in the Probate Code. 

Thank you for the opportunity to comment. 

Very truly yours, 

~4coa(tfd 

12759 Poway Road, Suite 104, Poway, California 92064 
-=1-



Memo 89-20 EXHIBIT 7 Study L-602 

MAc CARLEY. PHELPS & ROSEN 

MAR.K. MAcCARLEY 
EDWARD M.. PHELPS 
WAIJI'ER K. ROSEN 
RUTH A.. PHELPS 
DEBORAH BALLINS SCHWARZ 
THOMAS J. MILHAUPI' 
KEN MILES KAPLAN 

December 14, 1988 

A PROII"ICSSIONAL LAW CORPORATlON 

3800 .ALAMEDA AVENUE, SUITE 1100 

BURBANK. CALIFORNIA 9150.5 

California Law Revision Commission 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

DEC 161988 
Rlef"IED 

Re: Tentative Recommendation Relating to 
120-Hour's Survival to Take by Intestacy 
Recommendation L-602 

Dear Sir s IMadam: 

I read the above Tentative Recommendation and agree 
wi th it. 

The 120- hour. Appe ar s rea sonab Ie. I do not have any 
changes to suggest to this tentative recommendation. 

Very Truly Yours 

Mac CARLEY, PHELPS & ROSEN 

By~acp~ 
RUTH PHELPS ~ 

38S4r 

-~-

(818) &1-2900 

(213)384.1234. . 
TELECOPIER 

(818)841·9712 



Memo 89-20 

ALEC L.. CORY 

EMMANUEL SAVITC"i 

GE ..... LD E. OLSON 

PAUL 5. WELl-50 

TODD E. L~IGH 

JEF'"RE:Y ISAACS 

R::OBERT..I. BERTON 

DEt..N'S HUG .... MCKEE 

STE .... EN M. STR,o, ... SS 

eRA G P. SAPIN 

M. WAINW,.0GHT "SHB'JRN. JR 

... RTH ...... "' ...... ,LCD.>:. JR. 

ROBEAT 10:. 8UTTE""IELD, ..IF'!. 

MICHAE:L .. 1. ~I"'KEL"'AR 

VICKI L 8RQACI-' 

II.EN"IETH J. ROSE 

JO .... N c. MALUGE:N ERIC 8. S .... WISBERG 

.. RE:DERICK 1<. Kt..NZE:L GE:RALD P. KENNEDY 

ROBE.RT G. ,",uSSEL:"', JR. ~ILL T ....... RON 

GEORGE L. OAI>IOOSE CAV:D .... NIOOAIE 

OIELLY M. EDWARI:lS 

ANTONIA E. MART'N 

RAYMOND G. WQIGHT 

J ... MES G. SANDLER 

MIC-t ... EL J. R"'OFORO 

THOr..AS Fl. LAUBE 

PHILIP.J. GI"'CIN""I, .JR. 

STE .... EN..I. uNTIEDT 

~ E "REY D. C ... WDREY 

L YN "IE R. LASRY 

0 ...... '0 S. GORDON 

KENNET-t~, WITHERSPOON 

JOSEPI-' A. HAYES 

EOWARQ I. SILVERM",t>. 

CYNDY DAY-..... ILSON 

EXHIBIT 8 

LAW OFFICES OF 

PROCOPIO, CORY, HARGREAVES AND SAVITCH 

1900 CALIFORNIA FI"!ST SANK BUILDING 

530 8 STREET 

SAN DIEGO, CALIFORNIA 92101-4469 

TELEPHON£ (619) 236-1900 

December 13, 1988 

Mr. John Demoulley 
Executive Director 
California Law Revision 
4000 Middlefield Road, 
Palo Alto, California 

Commission 
Suite D-2 

94303-4739 

Dear John: 

Study L-602 

CA LAW lEV. (OMM'N 

DEC 161988 

I I ( f • III T~LqCOI='IER 
1619) 23S~039a 

A. T. PROCOPIO 

'51 0 ().I 974 

HARRY H-"~RE ...... ES 

RE~IRED 

..IOH ... H. B-"RREr'" 

RETIRED 

I support the 120-hour survival rule set forth in 

the Dcember 1, 1988, Tentative Recommendation. 

RJB:jb 
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Memo ~9-20 

ALEC L. CORY 

E:MMANUEL SAvLTC .... 

a ERALD E. OLSON 

""'WL B. WE:L~S 

~ODC E. ~[:IG'" 

~e:~r-Fle:v IS ...... CS 

qOBERT ,"" BERTON 

::ENNIS HLC;'"' Mc..:e:E 

..... "' ... , .... WR'G~T ~IS~8URN. JR. 

""--Ui'? "'. WILCOX, ..oR. 

'1CSEFIT 101, BUTTE-R~IELD • ..oR. 

""-:::-"'£1.. J. KINKEL ...... R 

" ::;".' L. BRO",CH 

~~"""'E"':"H J. ROSE. 

.... O .... N C .... AU-lGe:I'. E":: 8. SHWISBERG 

n~EOE:RIC': ~, ~J"'ZEL (;;::. ... 1..0 R KENNE:>Y 

qOeERT G. RL5SE~L • ...IR. .J __ T, ...... RON 

GEORGE L ::',,"'OC$E :;"',",0 A. "",DORIE 

~ELLT "'. ::::. ....... "'OS 

.o.NTON'A E .... ARTIN 

..... VMONO G. ",PI ::; .... T 

J ...... ES G. 5o_NDlER 

""CHAe:L..!. RAO"-ORD 

7HO ...... S .. _ L"'cJ8~ 

::>""L'P...!_ G, ... e'N7,. ~R 

sTEVEN..J.O"NTIEtlT 

_~"'~REY D. C ....... C .. e:T 

V""E R. L",s .. T 
;:. ... .:,e 5_ GORCON 

~E:"","ETH J. WIT-'ERsPOON 

_:-5E:PH 1>. H ... TES 

E:::'W ... RC ,_ SiLVER ..... '" 

cv·.OY C ... y· .... ILSON 

EXHIBIT 8 

LAW OFFICES OF 

PROCOPIO, CORY, HARGREAVES AND SAVITCH 

1900 CA\..IFORNIA FI~ST BANK BUIL.OING 

530 B STREET 

SAN 011::00, CAL.I FORNIA 92101-4469 

-:::LEF'HONE 16191 2.38-1900 

December 13, 1988 

Mr. John Demoulley 
Executive Director 
California Law Revision 
4000 Middlefield Road, 
Palo Alto, California 

Commission 
Suite D-2 

94303-4739 

Dear John: 

Study L-602 

CA LAW \\lV. (OMM'N 

DEC 161988 

tl T~Lllco""EFI 
1619) 235-0398 

.... T. PROCOPIO 
1900-11;107" 

H ....... ..- H ... RGRE ...... !:5 

.. e:TlRI:C 

-,OH N H. SARR£T"T 

OIETlRI:C 

I support the 120-hour survival rule set forth in 

the Dcember 1, 1988, Tentative Recommendation. 

S inc e r e;;.."r1-.. 

RJB:jb 

-/0-



I 

Memo 89-zd 

, 
,.-! 

- EXHIBIT 10 Study ~02 

HENRY ANGERBAUER. CPA 
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CONCORD. c:A _" 

a ...... ~· 
~;~I'~ 
• f. ( • I \I I. 
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Memo 89-20 EXHIBIT 11 

POST OI""FIC. BOX 1 •• 

RAWLINS COFFMAN 

ATTORNEY AT LAW 

-/.:l -

IUtD aLU,.,.. CAUI"'ORNIA .6010 

January 3, 1989 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendation #L-602 
120 Hours Survival 

Dear Gentlefolk: 

Congratulations I 

I agree 100% with your recommendation 
for a 120=hour survival to take by intestacy. 

RC:mb 

Study L-602 

TELEPHONE 527-2021 

ARI!!:A CODE 916 

CA lAW REV. COMM'JI 

JAN 061989 
RECEIVED 



Memo 89-20 

""'. IRWIN 0_ GOLDRING. LoI Anptu 

V..,~Clta.i,. 

JAMES V. QUILLlNAN,Ma"",l:aill Vir ... 

KATHRYN A. RALLSUN, t.o. ~r~, 
D. KEITH SILTER, SOJI: 1"~"",",fO 
HI!:RMIONE K BROWN, r- A ...... ft,. 
LLOYD W.HOMER, C_.PMU 
KENNETH M. KLUO, Frmoo 
JAY ROBS MuMAHON, Slllllilll)"ao!J 
LEONAlUl W. POLLARD, n, SI11\ Diqo 

WILLJAM V. 8CHMID'l',c.,u" Mna. 
ANN E. STODDEN. r..:.. A~. 
JAMES A. WILLETT, Saer ..... 1!'1llO 

JANET L. WRIGHT, l"1'11!''''' 

r.,II!Uc-<tlMu.:.or 
MAT'rnEW 8. RAE, Jr., lA. hlfe'k. 

EXHIBIT 12 

ESTATE PLANNING, TRUST AND 
PROBATE LAW SECTION 

THE STATE BAR OF CALIFORNIA 

555 FRANKLIN STRE ET 

SAN FRANCISCO, CA 94102 

(415) 561-8200 

January 9, 1989 

JAN 0 9 1989 
ttlCflWID 

REPLY TO: 

Study L-602 

Euclltil!<! CorrI","itur 

CLARK R. BYAlI, I'<uadma 
MICHAEL G. DESMARAIS, Stili JOM: 
ANDREW S. GARB, Lo..MI"~ 
IRWIN O. GOLDRING, Lo" A ..... ~ ... 
JOHN A GROIllAU, i' ....... 
LYNN P. HART, s.u ~ 
ANNE It HILKER, r.o. A..,w.o. 
WILIJAM L. HOISINGTON, 8OJI1'r-GrIo:!im:I 
BEATRICE LAlDLEY-LAWSON, lA. htfrk. 
VALERlt: J. MERRITT. Lo. "'...no_ 
BAllRARA J. MILLlft, 00.WGIId 
.JAMES V. QUn.LlNAN. M .... ,.toin V,
SRUCE S. ROSS, LrA A.oo,rfiIl!Ol 
8'f'ERLING L. ROSS, JR., Min V~foo:r 
MICHAEL V_ VOLLMER,lI"VilH' 

Seer;"" Adrn.ci,,;"t1'D/:D~ 
PRES ZAElUN SOBERON, Scm ~ 444 Castro St. Suite 900 

Mountain View, CA 94041 

John H. DeMoully 
Executive Director 
California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, CA 94303 

Re: LRC TR - 120 Hour Survival 

Dear John: 

I have enclosed copies of Team 2's report on the TR noted. The 
report has not been reviewed by the Executive Committee and represents 
the opinion of the author only. The report is to assist in the 
technical and substantive review of those sections involved. 

JVQ!hl 
Encls. 
cc' Valerie Merritt 

Terry Ross Irv Goldring 

ve~y truly 

at Law 
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SENT BY:KINDil & ANDERSON 

TO: 

FROM: 

DATE: 

J}.MES V. QOILLINAN 
IRWIN D. GOLDRING 
STERLING L. ROSS 
EXECUTIVE COMMIT'l'EE 

VALERIE J. MERRI~T 

JANUARY 6, 1989 

RE: CALIFORNIA LAW REVISION COMMISSION 
TENTA~IVE RECOMMENDATION RELATING TO 120-HOUR SURVIVAL 
TO TAKE BY INTESTACY 

Team 2 had a telephone conference on January 4 with Ken 
Klug, Jim Goodwin, Beatrice Laidley Lawson and Valerie Merritt 
participating. The following is a distillation of our comments. 

The scope of this recommendation is extremely limited 
as it applies only to intestate estates and would not affect 
planned estates or assets WhiCh p~ss by contractual arrangements 
or by operation of law. The simultaneous death provisions remain 
unaltered, although Ken Klug expressed the fear that this is 
merely the first step to a proposal to alter them. 

Ken pointed out that this could create a generation
skipping transfer tax problem if the decedent had an estate of 
over $1,000,000 and the child of decedent died within 120 hours 
afterwards. There would be intestate succession in the 
grandchildren, but there would be a direct skip and tax at the 
highest bracket as the child was alive at the decedent's date of 
death and the property was not included in the Ohild's estate. 
This tax would have been avoided if the property had passed to 
the child and then to the child's children. While these facts 
might occur rarely, they may occur as often as the ones cited in 
the example in the tentative recommendation. 

The vote of the team was to oppose the recommendation 
as creatinq some problems While purportinq to solve others and 
not leading to a consistent logical system in this area. 

I attach a copy of Ken's prior lett.~ on this issue 
which was not previously distributed to the entire co~ittee. 

-/1-



SENT BY:KINDEL & ANDERSON : 1- 6-69 :12:20PM : LOS ANGELES" 
209 44~ 

415 969 6953:;; 3 
P.04 

• 
~1/a5/1989 17125 T~~ SNELL ATTYS. 

Mr. J .... V. Qul1l1nan 
D1uO', 'chnelc!ezo, Luoe , QullUnsn 
444 ea.tro st~ .. t, .uite 900 
Hounta1n View, CA '4041 

November 29, 19" 

Rei LBC IMe .e-ap, laO-Bqur Surviyal 

Tha.. ara my perianal comment. on tha .bov~-ref
erenced memo. The proposal is appar.n~ly de.igned ~o al
leviate a peroeived inequity where marrie~ par. on. 4ie 
inteatate s. a r •• ult of 4 common accident. Thl perceived 
ha~'hip i. that in a .acond-marriaqa situation, the childr~n 
cf the aurvivinq spou •• will be favored over the childr.n of 
the pradece.sed .poua.. I submit that the racommendad cur. 
ia-a good example of hard caae. making bad law. 

Firat, the statute i. limited to int •• tate situa
tions. OUr section atrongly opposed its application to 
testate lituation. becau.e •• tatutory 120-hour aurvival rUle 
would thwart the intention of teatator. who conaciouB1Y che •• 
• straiqht aurvivol provision. Similarly, the propo •• l would 
not (and should not) .xtend to lite in.uranoe beneficiary 
designationa, joint tenancies, pans ion beneficiary desiqna
tion., IRA acoount., etc. In abort, evan .aaumin; that a 
prOblea exi.t. as the memorandum perceive., by lettinq allot 
tho •• other torm. at ownership pass on survival, the proposal 
merely pute a band-aid on the p~obl ... 

The starf draft of tha tantative recommendation 
atata. tb«t ~n 1973 tha State Bar endor.ad the 120-hour 
aurvival rBqQiramant for int •• tate euoca •• ion. Aa a result 
of chanq •• in the law, that support is outdated. Por ex· 
ample, we now have a qanaration-aklppin; transfer tax which 
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we di4 not have in 1973. It. parent dies intestate, a ahara 
of the parent'. aeparate property will pall ta the children. 
It a Qhil~ il ~eQ.ased at the time the parent dies, the ahara 
af the decea.ad child will pass to hi. or har issua and atill 
be ex~t from the generation-skipping transfer tax. Undar 
the proposal, it the child survives the parent ~ut Qies 
within 120 hour., that child's share would pasa to the grand
children. In such avent, there i. a generation skip because 
the ohild waa alive at the ~eath ot the parent: property 
p.sain9 to the 9randchlldren may be e~bjected to a ganara
tion-Ikipping transfer tax at a 55 percent rata, in addition 
to the general aatate tax. 

The generation-skipping transfer tax enacted by the 
federal government evidences a strong national policy in 
favor of veetihq inheritance. at death. (Ths fact that the 
generation-skipping tax is asaessed at the oneroue rate of a 
flat 55 parcent evidence. that Congress wants psople to leave 
their property to thair children, and not to their qrand
children. Althou;h the federal tax allow. tor a $1,000,000 
exemption, the exemption i. in.iqnif1cant conaid.rinq land 
valu •• today.) I belieVe it would be bad polioy tor Cali
fornia to anaot a atatut. whioh might inadvertently causa 
anyone to baok into a generation-akipping tranefer t.~ at • 
55 percent ~.te. 

Very truly yours, 

~.nn.th M. Kluq 

001 valerie Merritt 
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LETTER OF TRANSMITTAL 

This recommendation proposes to enact the Uniform Probate Code 
requirement that a potential heir must live at least 120 hours longer 
than a decedent who dies without a will in order to inherit property 
from that decedent. This is to provide a more just result where a 
husband and wife each have children of a prior marriage and are both 
killed in an accident. 

Without the l20-hour survival rule, if one spouse survives the 
other by a fraction of a second, that spouse's children will inherit 
all the community property and a disproportionate share of the separate 
property. With the l20-hour survival rule, the separate property of 
each spouse and half the community property passes to that spouse's 
heirs, a result more consistent with what the spouses probably would 
have wanted. 



~TIVE RECOMMENDATION 

relating to 

120-HOUR SURVIVAL TO TAKE BY INTESTACY 
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If a husband and wife each have children of a prior marriage and 

are killed in an accident, the property each child will take by 

intestate succession depends on which spouse died first. 

The following examples illustrate how existing California law 

operates in a relatively simple case. Assume that the husband has 

three children by a former marriage and that the wife has one child by 

a former marriage. Assume that they have $500,000 of community 

property, that the husband has $300,000 of separate property, and that 

the wife has $100,000 of separate property. 

Rxample 1. Intestate succession rule wife survives husband 
by five minutes. Wife inherits from husband his half of the 
community property ($250,000)1 and one-third of his separate 
property ($100,000).2 Wife dies. Her child receives 
$700,000, consisting of the following: 

(1) All of the community property ($500,000) (the 
wife's half and the half she inherited from her husband). 

(2) All of the wife's separate property ($100,000). 
(3) The share of the husband's separate property 

inherited by the wife ($100,000). 
The three children of the husband each receive 

$66,666.67 (a one-third share of $200,000, the portion of the 
husband's separate property not passing to the wife). 

1. Prob. Code § 640l(a). 

2. Prob. Code § 640l(c)(3)(A). 
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Example 2. Intestate succession rule--husband survives wife 
by five minutes. Husband inherits from wife her half of the 
community property ($250,000)3 and one-half of her separate 
property ($50,000).4 Husband dies. Each of his children 
receives a one-third share of $850,000 ($283,333.33), 
consisting of the following: 

(1) All of the community property ($500,000) (the 
husband's half and the half he inherited from his wife). 

(2) All of the husband's separate property ($300,000). 
(3) The share of the wife's separate property inherited 

by the husband ($50,000). 
The child of the wife receives $50,000 (the share of the 

wife's separate property not passing to the husband). 

These examples show the drastic difference in the amounts received 

by the children, depending on the wholly fortuitous event of which 

spouse died first. If the wife dies before the husband, her child 

receives $50,000; but, if the wife dies after her husband, her child 

receives $700,000. If the husband dies before his wife, his children 

each receive $66,666.67. But if the husband dies after his wife, his 

children each receive $283,333.33. It is apparent that the existing 

California intestate succession rule operates in an arbi trary manner, 

contrary to what the spouses would have wanted if they had an 

opportunity to indicate their desires. 

Where one or both of the spouses who die in a common accident have 

no children, the California intestate succession rule is difficult to 

3. Prob. Code § 640l(a). 

4. Prob. Code § 640l(c)(2)(A). 
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determine and apply, and operates in manner contrary to what the 

spouses would have desired. 5 

The California Uniform Simultaneous Death Act6 deals with the 

situation where the parties have died simultaneously. If it cannot be 

established by clear and convincing evidence that one survived the 

other, the property of each person is dealt with as if that person had 

survived the other. 7 Thus, the husband's half of the community 

property and his separate property will go to his heirs. The wife's 

half of the community property and her separate property will go to her 

heirs. 

If the rule of the California Uniform Simultaneous Death Act is 

applied to the examples set out above, the following are the results: 

5. Exis ting law is very di fficul t to determine and apply. This is 
because the so called in-law inheritance statute (Prob. Code § 6402.5) 
may apply. For example, suppose a husband is childless but has a 
brother, the wife has a child by a former marriage, they do not have 
wills, and they are killed in an accident but do not die 
simultaneously. If the husband dies first, his property will pass to 
his wife. When the wife dies, both her property and property she 
received from her husband that is not subject to the in-law inheritance 
statute will pass to her heirs to the exclusion of her husband's 
heirs. The brother of the husband will take property subject to the 
in-law inheritance statute (Prob. Code § 6402.5). Property is not 
subject to the in-law inheritance statute unless it consists of 
property "attributable to" (received from) the decedent's predeceased 
spouse (1) who died not more than 15 years before the decedent in the 
case of real property or (2) who died not more than five years before 
the decedent in the case of personal property. Subject to this 
limitation, if one spouse inherits from the other by intestate 
succession, property subject to the in-law inheritance statute consists 
of (1) all real property which was separate property of the first 
spouse to die and his or her half of community real property, and (2) 
all the personal property of the first spouse to die (his or her 
separate personal property and his or her half of community personal 
property) for which there is a written record of title or ownership if 
the aggregate value is $10,000 or more. Id. All other property passes 
according to the usual rules of intestate succession. See Prob. Code 
§ 6402. 

6. Prob. Code §§ 220-234. 

7. Prob. Code §§ 103, 220. See also Prob. Code § 6403. 
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Example 3. Simultaneous death rule--wife survives husband by 
five minutes. Child of the wife as her sale heir inherits 
$350,000, consisting of the wife's separate property 
($100,000) and the wife's one-half share of the community 
property ($250,000). 

Each child of the husband inherits $183,333.33, a 
one-third share of $550,000, consisting of the following: 

(1) The husband's share one-half share of the community 
property ($250,000). 

(2) The husband's separate property ($300,000). 

Example 4. Simultaneous death rule-husband survives wife by 
five minutes. Same results as in Example 3. 

These are the results the spouses probably would have wanted. 

However, the California Uniform Simultaneous Death Act is only a 

partial solution. If there is clear and convincing evidence that one 

spouse survived the other, even if only for a tiny fraction of a 

second, then the Uniform Simultaneous Death Act does not apply.8 

The Uniform Probate Code provides a more complete solution to this 

problem by requiring that a potential heir survive the decedent by at 

least 120 hours in order to take by intestacy from the decedent. If 

the heir fails to survive for that period, the heir is treated as 

having predeceased the decedent. 9 Thus, in the common accident 

situation where the husband and wife die within 120 hours of each 

other, the UPC achieves the same result as the Uniform Simultaneous 

Death Act: The half of the community property and the separate 

property of the spouse passes to his or her heirs. 

Intestate succession law should dispose of the decedent's property 

in a manner consistent with what the decedent would have wanted if the 

decedent had a will. Survivorship provisions are commonly found in 

wills .10 Twenty states require some period of survival to take from 

8. In one extreme case, the court held that the act did not apply 
because there was testimony that one accident victim survived the other 
by l/150,OOOth of a second. Estate of Rowley, 257 Cal. App. 2d 324, 65 
Cal. Rptr. 139 (1967). The clear and convincing evidence requirement 
was added to avoid this kind of speculation as to the time of death. 
See Tentative Recommendation Relating to Wills and Intestate 
Succession, 16 Cal. L. Revision Comm'n Reports 2301, 2345-46 (1982). 

9. Uniform Probate Code § 2-104 (1982). 

10. See King, Outright Testamentary Gifts, in California Will Drafting 
Practice § 8.21, at 349 (Cal. Cant. Ed. Bar 1982). 
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the decedent by intestate succession: Seventeen states use the 

120-hour period of the UPC,l1 one requires survival for 72 hours,12 

and two require survival for 30 days.13 In 1973, the California State 

Bar endorsed the 120-hour survival requirement for intestate succession 

in Section 2-104 of the Uniform Probate Code. 14 

Five days is an appropriate survival period. Most fatalities 

occur within the first five days after an accident, so the 120-hour 

test will provide an equitable rule to cover the usual case of death 

caused by a common disaster. Yet the 120-hour survival period is short 

enough not to delay administration of the estate or to interfere with 

the ability of the survivor to deal with the property. 

The Commission recommends adoption of the Uniform Probate Code 

rule requiring that a potential heir must survive the decedent by at 

least 120 hours to take by intestate succession from the decedent. 15 

11. Ala. Code § 43-8-43 (1982); Alaska Stat. § 13.11.020 (1985); Ariz. 
Rev. Stat. Ann. § 14-2104 (1975); Colo. Rev. Stat. § 15-11-140 (1974); 
Del. Code Ann. tit. 12, § 504 (1987); Idaho Code § 15-2-104 (1979); Me. 
Rev. Stat. Ann. tit. 18A, § 2-104 (1981); Mich. Stat. Ann. § 27.5107 
(1980); Mont. Code Ann. § 72-2-205 (1985); Neb. Rev. Stat. § 302304 
(1985); N.J. Stat. Ann. § 3B:5-1 (West 1983); N.M. Stat. Ann. 
§ 45-2-104 (1978); N.D. Cent. Code § 30.1-04-04 (1976); Or. Rev. Stat. 
§ 112.085 (1983 & 1985 reprint); S.C. Code Ann. § 62-2-104 (Law. Co-op. 
1987); Tex. Prob. Code Ann. § 47 (Vernon 1980); Utah Code Ann. 
§ 75-2-104 (1978). 

12. Wis. Stat. Ann. § 852.01 (West Supp. 1987). 

13. Md. Est. & Trusts Code Ann. § 3-110 (1974) 
descendants, ancestors, or descendants of an ancestor of 
Ohio Rev. Code Ann. § 2105.21 (Page 1976). 

(limited to 
the decedent); 

14. State Bar of California, The Uniform Probate Code: Analysis and 
Critique 30 (1973). The State Bar thought the 120-hour survival 
requirement for wills in Section 2-601 of the Uniform Probate Code was 
unnecessary because the testator may provide for survivorship in the 
will. Id. at 51. 

15. For a previous Commission recommendation on this subject, see 17 
Cal. L. Revision Comm'n Reports 443-60 (1984). 
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The Commission' s recommendation would be effectuated by enactment 

of the following measure: 

An act to amend Section 6403 of the Probate Code, relating to the 

period of survival required to take property. 

The people of the State of California do enact as follows: 

Probate Code § 6403 (amended). Requirement that heir survive decedent 

SECTION 1. Section 6403 of the Probate Code is amended to read: 

6403. A person who fails to survive the decedent llY 120 hours is 

deemed to have predeceased the decedent for the purpose of intestate 

succession, and the heirs are determined accordingly. If it cannot be 

established by clear and convincing evidence that a person who would 

otherwise be an heir has survived the decedent llY l2..Q hours , it is 

deemed that the person failed to survive ~he--deee&ent for the required 

period. The requirement of this section that .!!, person who survives the 

decedent must survive the decedent llY llQ hours does not ~ if the 

application of the 120-hour survival requirement would result in the 

escheat of property to the state. 

Comment. Section 6403 is amended to provide a l20-hour survival 
rule. As amended, Section 6403 is the same in substance as Section 
2-104 of the Uniform Probate Code (1982) insofar as that section 
relates to taking by intestate succession. Where Section 6403 applies, 
the l20-hour survival requirement is used to determine whether one 
person survived another for the purposes of Sections 103 (simultaneous 
death of husband and wife) and 234 (proceedings to determine survival). 

Uncodified transitional provision 

SEC. 2. This act does not apply in any case where any of the 

decedents upon whose time of death the disposition of property depends 

died before the operative date of this act, and such case continues to be 

governed by the law applicable to the case before the operative date of 

this act. 
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