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Memorandum 89-4

Subject: Study L-1060 — Multiple-Party Accounts in Financial
Institutions

BACKGROUND
The Commission distributed its Tentative Recommendation Relating

to Multiple-Party Accounts Iin Financial Institutions {October 1988) to
interested persons for review and comment. A copy of the Tentative
Recommendation is attached,

¥ou will recall that the Commission originally proposed in
September 1982 to make the Multiple-Party Accounts Law apply to all
financial institutions., However, the banks at that time opposed having
the law apply to them, and the law as enacted was limited to accounts
held by credit unions and industrial loan ccmpanies. The Commission
has been advised that the banks no longer oppose the extension of the
law to the banks.

RECOMMENDATYON MET WITH WIDESPREAD APPROVAL

The great majority of the comments received approved the Tentative
REecommendation as drafted:

John V. Willoughby, Campbell attorney ({Exhibits, page 1)
("Under the circumstances, I completely endorse your
recommendation that the Multiple-Party Accounts Law be
extended to all financlal institutions, iInecluding banks and
gsaving and loans assoclations."

Wilbur L. Coats, Poway attorney {(Exhibits, page 2) ("I . . .
concur with the recommendation as written."}

Ernest Ruaconi, Morgan Hill attornmey (Exhibits, page 3) ("I
endorse every aspect of what you have drafted in the proposed
amendments.")

Robert J. Berton, San Diego attormey (Exhibits, page 4)
{"Both the expansion to include all banks and s=savings and
loan assoclations, and the remedlal aspects are salutary
reforms of existing statutory and case law.")




William E. Fox, Paso Robles attormey (Exhibits, page 5) ("The
proposed leglslation 1s very badly needed and will be very
beneficial for the customers who use the banks and savings
and loan institutions. I heartily endorse this
legislation.").

Henry Angerbauer, Concord CPA (Exhibits, page 6) ("I agree
with your recommendations and conclusions . . .")

Joel C. Dobris, Professor of Law, UC Davis (Exhibits, page 8)
("I approve of the tentative recommendation and feel that it
is long overdue.”

Russell 6. Allen, Newport Beach attorney (Exhibits, page 10)
{"But for the suggestion about survivorship [discussed later
in this Memorandum], I heartily endorse the expansion of the
multi-party accounts law to include banks and savings and
loan associations.")

John G. Lyons, San Francisco attorney (Exhibits, page 18) ("I
approve heartily of this Tentative Recommendation. The
changes proposed will make statutory provisions conform to
the common understanding when multiple-party accounts are
established in banks.”)

The Bank of California (Exhibits, page 19) ("We support the
concept of extending to all financial institutions the
present Probate Code provisions relating to multiple party
accounts, thereby making the rules wniform acress the
industry.")

Office of Public Administrator, Riverside County (Exhibits,
page 20) ("This is to inform you that I am 1in agreement to
the proposed changes 1n the Multiple Party Accounts In
Financial Institutions.")

One of the commentators (Ernest Rusconl, Exhibits 3) notes that
the recommendation as proposed would deal more adequately than existing

law with the problem he encountered in a recent case.

COMMENTS ON SPECTFIC SECTIONS

The great majority of the commentators approved the Tentative
Recommendation as drafted. A few commentators made comments concerning
specific matters or sgpecific astatutory provisions. These are discussed
below. If no reference is made to a particular section of the draft
statute, that means that no comments relating to that particular

section were recelved.




Probate Code 30 amended Rights of survivorship determined
form of account at time of death; methods for change of terms of
account es 28-29 of Tentative Recommendation)

Section 5303 is the section that changes the rule in Estate of
Propst. One commentator specifically approved this section:

John V. Willoughby, Campbell attorney (Exhibits, page 1).
("I am particularly impressed with wyour prompt response to
the problem identified in the recent declision in the Estate
of Propst. The addition of propogsed subdiviaion (c) to
Probate Code §5303 is an outstanding recommendation.

"The new subdivision wlll clearly provide that any party with
a present right of withdrawal on an account may change the
terms of that account, including changing the right of
survivorship. I believe this is clearly the intent of most
individuals who create such accounts and I believe that most
individuals would be shocked to find out that they de not
presently have that right.")

Another commentator raised a question concerning the right of
either party to withdraw funds from the account after one of the two
parties gives the institution notice terminating the survivorship
rights (Exhibits, page 7):

We feel that that section, and all of the sections taken
as a whole, leave a possible ambiguity as to rights of
withdrawal after notification of a change. In the
hypothetical instance where two jeint tenants own a bank
account calling for withdrawal upon the signature of either
of them, it appears to be the intention of the proposed
revisions that should one of the two parties give the
institution notice terminating the survivorship rights, so
that the account becomes one of tenancy in common, that
nonetheless either party still remains able teo withdraw all
of the funds and the bank will not be 1liable in that
instance. However, the code section proposals never
specifically say that. To protect financial institutions
from unreasonable claims by co-tenants following such
withdrawals, we believe that Section 5401 should include a
speclfic provision that notification pursuant to the new
language added as Subdivision (¢) of Section 5303 does not
affect the right of either party to withdraw any or all of
the funds in the account.

The section that protects financial institutions that make payment
pursuant to the terms of the account 1s Section 5405 which is not




contained in the Tentative Recommendation because there is no need to
amend the section. That section provide:

5405. {a) Payment made pursuant to Section 5401, 5402,
5403, or 5404 discharges the financial institution from all
claims for amounts sc¢ pald whether or not the payment is
consistent with the beneficial ownership of the account as
between parties, P.0.D. payees, or heneficiaries, or their
successor.

{(b) The protection provided by subdivision (a) does not
extend to payments made after the financial institution has
been served with a court order restraining payment. No other
notice or any other Information shown to have been available
to a financlal institution shall affect 1ts right to the
protection provided by subdivision (a).

(c} Unless the notice is withdrawn by a subsequent
writing, after receipt of a written notice from any party
that withdrawals in accordance with the terms of the account,
other than a checking account, share draft account, or other
similar third-party payment Iinstrument, should mnot be
permitted, except with the signatures of more than one of the
parties during their lifetimes or of more than one of the
survivors after the death of any one of the parties, the
financial institution may only pay the sums on deposit iIn
accordance with the written instructions pending
determination of the rights of the parties or their
successors. Ne 1liability shall attach to the finanecial
institution for complying with the terms of any written
notice provided pursuant to this subdivision.

{(d) The protection provided by this section has no
bearing on the rights of parties in disputes between
themselves or their successors concerning the beneficial
ownership of funds in, or withdrawn from, multiple-party
accounts and is in addition to, and not exclusive of, any
protection provided the financial institution by any other
provision of law,

STAFF RECOMMERDATION: To make clear that the financial institution
is protected, the staff recommends that the following be added to the
Comment to Section 5303;

Merely changing the terms of the account to eliminate
survivorship rights dces not affect the right of the
financial institution to make payments in accordance with the
terms of the account. See also Section 5405.

Probate Code amended Pre tion that sums on deposit are
communit roper ages 1 of Tentative Recommendation

Section 5305 represents one of the two major improvements made in
the law when the Commission proposed the enactment of the

Multiple-Party Accounts Law.



Under existing Section 5305, funds of married persons held in an
account are presumed to be community property, whether or not the
account is desjignated as a "community property' account in the terms of
the account, Under Section 5302, there is a right of survivorship
unless there is clear and convincing evidence of a different intent.
Under subdivision {c) of Section 5305, thls right of survivorship
cannot be changed by will. Hence, if married persons deposit funds in
a "community property" account, the right of survivorship arising under
Section 5302 cannot be changed by will. Absent such a provision, one
spouse could dispose by will of funds in a joint account (whether or
not designated as a "community property" account) upon a showing that
the funds on deposit actually were commmilty property. The great
majority of persons who have made studies of this matter have concluded
that marrled persons who deposit meney in an account, Thowever
degignated, intend that there be a right of survivorship,

The general rule concerning the right of survivorship with respect
to various accounts is stated in subdivision (e) of Section 5302; "A
right of survivorship arising from the express terms of the account or
under this section, a beneficiary designation in a trust account, or a
P.0.D. payee designation, cannot be changed by will." The provision of
Section 5305 that a right of survivorship in a community property
account cannot be changed by will is consistent with this general
provision.

One commentator took the view that the distinction between the
survivorship feature of a joint tenancy account {(right of survivorship)
and a community property account {(no right of survivorship) should be
retained. See comments of Russell G. Allen (Exhibits, pages 9-10). To
change the section to make the distinction he proposes would be to make
a significant change in the existing statute which has worked well in
practice and met widespread approval., The staff recommends against any

change.

Probate Code 132 {(new Multiple-party account

Valerie J. Merritt (Exhibits, pages 13 and 14) is concerned that
the "proposed statute still does not adequately address the issue of
tenancy in common accounts or accounts held in community property

title.”




She states that the definition of "multiple-party account™ in
Section 5132 does not 1nclude such accounts. This is not correct.
Section 5132 includes a "joint account" as one of the types of accounts
that constitutes a "multiple-party account.” Section 5130 deflnes a
"joint account" as "an account payable on request to one or more of two
or mere parties whether or not mention is made of any right of
survivership. Both community property accounts and tenancy in common
accounts are within the definition of a Jjoint account. The question
whether survivorship rights exist is determined by whether there is
clear and convincing evidence of a different intent. See Section
5302(a). A designation that the account is a tenancy in common"
account is sufficient to make the account one without survivorship.
See Section 5306. An account designated as a Ycommunity property"
account or an account held by parties who are marrled to each other, is
governed by the general rules for joint accounts——the account passes to
the surviving spouse upon the death of the other spouse umless there is
clear and convincing evidence of a different intemt. See Sections 5302
and 5305.

STAFF RECOMMERDATION: Tc avoid any confusion, the staff recommends
that the following sentence be added to the Comment to Section 5130:

The definition of "joint saccount” embraces all of the
following:

(1) Joint accounts with right of survivorship. See
Sections 5301(a) and 5302(a).

(2) Joint accounts without right of survivorship. This
is a special type of joint account where there is clear and
convincing evidence of an iIntent not to have survivorship.
The terms of the account may include an express statement
making clear that there is no survivorship right (see
subdivision (a) of Section 5302) or the account may be
designated as a "tenancy in common” account {see Section
5306).

{3) Joint account held by a husband and wife. The
statute creates a presumption that if the parties to an
account are married to each other, whether or not they are so
described in the deposit agreement, their net contribution to
the account i1s presumed to be and remain thelr community
property. See Section 5305. The account may but need not be
designated in the terms of the account as a “commmity
property” account, The rules stated in Section 5301(a) and
5302(a) apply to a joint account that is community property.



The reason why it is important to include tenancy in common
accounts within the definition of joint accounts is that this is
necessary in order to apply to tenancy in common accounts the rule of
subdivision (a) of Section 5301 (™A joint account helongs, during the
lifetime of all parties, to the parties in preportion to the net
contributions by each to the sums on deposit, unless there is clear and
convincing evidence of a different intent."). As far as the right of
survivorship is concerned with respect to tenancy in common accounts,
this is covered by Section 5306 (amended on page 31 of Tentative
Recommendation) which makes clear there is no right of survivorship.
Accordingly, there 1s no reason to revise the statute in so far as
tenancy in common accounts,

There 1s no reason to exclude an account designated as a
"commmity property account”" from the definition of a joint account.
Section 5305 provides a clear statement concerning the rights during
lifetime (determined by general rules governing community property
except that there is no right to dispose of the property by will) and
when the presumption of community property can be rebutted.

It would be possible to make the revisions suggested by Ms,
Merritt on pages 13 and 14, but to do so would require a change in the
scheme of the existing statute {which has worked well for credit
unions) and a departure from the scheme of the Uniform Act which has
been adopted in a majority of the states. The language proposed to be
added to the Comment to Section 5130 should help clarify the matter

that concerns Ms. Merritt.

Probate Code § 5203 (added), Creation of multiple-party relationships
STAFF RECOMMENDATION: The staff recommends that subdivision (a) of
Section 5203 be revised to substitute "payee(s)" for "beneficiary(ies)"

in paragraph (3) and to add two additional paragraphs:

(4) Community property account of husband and wife:
"This account/certificate of deposit 1s the community
property of the named parties. On the death of either of
them, ownership passes to the surviver."

{5) Tenancy in common account "This
account/certificate of deposit 1s owned by the named parties
as tenants in common. On the death of any party, the
ownership that party in the account passes to the P.0.D.
beneficiary{ies) of that party or, 1f none, to the estate of
that party."”




Valerie J. Merritt (Exhibits pages 14 and 15) suggests a revision
of subdivision (b) of Section 5203:

In the past, we have ralsed concerns about the language
of § 5203{b), which we believe shows no desire to inform or
protect the consumer. The statute continues to explicitly
excuse the requirement that the consumer be told of the
survivorship feature of joint accounts. While we have no
desire to impose the exact wording of § 5203(a) on financial
institutions, we belleve that substantial compliance 1is the
better standard. Furthermere, the last sentence of § 5203(b)
as currently worded is confusing and misleading. We helleve
the essence of Civil § 683(a) should be continued in this
gsection and suggest that it be rewritten. 4s a point to
commence discussion, we suggest the following language for
§ 5203(b):

" {(b) Use of the form language provided in this

section is not necessary to create an account that is

governed by this part. A contract of deposit should
subgtantially comply with the meaning and intent of the
form language and inform the parties establishing the
accoumt of any survivorship features of the form of
account chosen. If the form of language chosen
substantially complies, the provisions of this part
govern the type of account and the rights of the parties
thereunder. A "joint tenancy" account is presumed to

substantially comply with the form of language for a

"joint account.™
While we are not thoroughly pleased with the last sentence of
the proposed modification, we believe it reccgnizes some lay
understanding of the term, even though the experience of the
members of our Executive Committee indicates that many, if
not most, members of the lay community deo not understand the
implications of Joint tenancy title.

STAFF RECOMMENDATION: The staff recommends that subdivision (b)
{page 24 of Tentative Recommendation) be retained without change. The
statute will operate adequately even 1f the financial institutions do
not change their present forms. And there may be an opportunity to
work with the financial institutions in the development of forms that
are tailor made for the statute. See discussion, infra, under heading

"Coordination with California Bankers Association."

Probate Gode § 5306 (amended). Tenancy in common accounts

Valerie J. Merritt belleves that Section 5306 should be moved to a
position between Sections 5203 and 5204. Exhibits, page 15. The staff




has proposed to amend Section 5203 to recognize tenancy in common
accounts. Having done this, we believe that it is better not to repeal
and reenact Section 5306 as Section 5203.5.

Ms. Merritt also suggests that the wording of Section 5306 bhe
revised, Exhibits, pages 15-15.

STAFF RECOMMENDATION: The staff recommends the wording suggested
by Ms., Merritt be adopted so that Section 5306 will read:

5306, For the purposes of this chapter, iIf an account
1s established as a "tenancy in common™ account, no right of
survivorship arises from the terms of the account or under
Section 5302 unless the terms of the account or deposit
agreement expressly provide for survivorship.

Probate Code § 5401 (amended), Financial institutions protection:
multiple party accounts; terms; requirements

The Bank of California (Exhibits, page 19), suggests:

We alsc suggest that any multiple party accounts law protect
financial Institutions for payments made in accordance with
Totten trusts, as well as pay on death designations. Perhaps
the definition of pay on death accounts could include Totten
trusts.

The definition of multiple-party account in Section 5132 includes
a "trust account." "Trust account” 1s defined in Section 5152 to
describe a Totten trust account. The statute includes provisions
relating to "trust accounts" that are comparable to those relating to
P.0.D, accounts. Accordingly, the financial institution 1s protected
when it pays pursuant to the beneficiary designation in a trust account
to the same extent as when it pays the named P.0.D., payee. No change
is needed in the statute to provide this protection.

The comment of the Bank of Californla does ralse a related
question. Should the suggestion that the definition in Section 5140 of
P.0.D. account be revised to include a Totten trust account (defined as
a "trust account)? The staff believes that this might be a2 desirable
revision. It would shorten and simplify the statute. We will give
some further thought to the required revisions and perhaps prepare
amendments to the bill that will be introduced to effectuate the
Commission’s recommendation and present them for Commission
consideration at a future meeting.

Should the Commission have an opportunity to partiecipate 1in the

development of forms 1n cooperation with the California Bankers
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Association, the staff would propose that only a P.0.D. beneficlary
form be provided, and use of the Totten trust form be discontinued.

That form creates confusion when a true trust is involwved.

Location of Statute in Probate Code

Valerie Merritt raises the question whether the statute should be
located In the Probate Code:

Finally, a question should be raised as to whether these
provisions belong in the Probate Code at all. It may be more
appropriate to place these provisions in either the Pinancial
fode or in the Civil Code, This suggestion was not
previously discussed by the Executive Committee, but is
raised after we noted that most of the conforming amendments
were to provisions in the Financial Code.

This raises a good question. The provisions deleted and revised
in the Financial Cocde are conforming revisions, mostly repeals of
sections that cover matters covered in the new multiple-party accounts
law. The Uniform Act is part of the Uniform Probate Code and this
explains why many states have compiled the provision in their probate
statute., However, the statute governs rights during lifetime as well
as rights upon death. On balance, the staff 1s inclined to keep the
statute where it now is, since the need to relocate it is not
cempelling. However, the Rational Conference of Commissioners on
Uniform State Laws have appointed a drafting committee to prepare a
multiple-party account law that will not be part of the Uniform Probate
Code and tc make any mneeded revisicns in the Uniform Probate Code
provisions. The Executlve Secretary is a member of the drafting
committee and the Assistant Executive Secretary 1is the "reporter"
{consultant) to the drafting committee. In four or five years, we may
have a new Uniform Act, and at that time the Commission can relocate

the entire new statute if it concludes that would be desirable.

Coordination with California Bankers Association
The Bank of California (Exhibits, page 19) advises:

However, the California Bankers Assoclation ("CBA") |is
currently developing a revised banking law which overlaps
with the subject matter vou are conslidering. We urge the Law
Revision Commission and the CBA to coordinate their efforts,
and are forwarding this suggestion to the CBA by copy of this
letter.

—10-




The staff will work with the CBA if they introduce legislation
this session that 1is inconsistent or overlaps with the Commission’s
recommendation tec help develop consistent provisions. If the CBA
legislation 1s not developed untill after the Commission recommended
provisions have been enacted, we will {if requested) review the CBA
legislation to make sure it is not inconsistent with the Commission
recommended provisions. A equally important matter is the development
of uniform forms for deposit accounts. The staff believes it would be
very desirable if we could persuade CBA to undertake to develop uniform
forms for deposit accounts. Then we could be sure that the forms
contained the information needed to inform the customers of the effect
of the particular kind of deposit account selected. Also hank
personnel would be better able to recommend the correct form to the
customer to accomplish the customer's objective. For example, now
there can be confusion between the form for a "Totten trust account”
and the form for a true trust account. Also, a Joint account {with a
right of survivorship) 1is often wused because the customer is not
provided or informed that a power cof attorney can be used to give a
right to withdraw and otherwise deal with the account (what may be
desired) but not a right to the account upon the death of the depositor
(which may not be desired). If the Commission believes that this would

be desirable, the staff suggests that the Chairperson send a letter to

CBA indicating the Commission's willingness to cooperate in the CBA
project to revise the banking law (to the extent the Probate Code

multiple party account provisions are involved) and to cooperate in the

development of account forms that will inform consumers and conform to
the multiple-party accounts Jlaw. _The credit unjons were able to
develop uniform account forms that are used generally by the ecredit
unions, These ecredit union forms not only implement the multiple-party
account law but_ also are easy for the copngumer to iunderstand and

informative as to the effect of the various types of accounts.

Respectfully submitted,

John H. DeMoully
Executive Secretary

-11-
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EXHIBIT 1

ﬁm?m g %/%W “1 VAW REV, COMM'N

ATTORMNEYS AT LAW

1660 SOUTH BASCOM AVENUE - SUITE 240 Nﬂv 0 3 1988

CAMPBELL. CALIFORNIA 95008

— RECEIYED

408 569-0311

November 1, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Falo Alto, California 94303-4739

Re: Tentative Recommendation
Relating to Multiple-Party
Accounts in Financial
Institutions

To Whom It May Concern:

I have carefully reviewed your Tentative Recommendation for improve-
ments to the California Multiple-Party Accounts Law. 1 am particularly
impressed with your prompt response to the problem identified in the re-
cent decision in the Estate of Propst. The addition of proposed subdivi-
sion (¢} fo Probate Code §5303 is an outstanding recommendation.

The new subdivision will clearly provide that any party with a present
right of withdrawal on an account may change the terms of that account,
including changing the right of survivorship. I believe this is clearly
the intent of most individuals whe create such accounts and I believe
most individuals would be shocked to find out that they do not presently
have that right. Under the circumstances, 1 completely endorse your
recommendation that the Multiple-Party Accounts Law be extended to all
financial institutions, including banks and saving and lecans associations.

Very truly yours,

WILLOUGHBY

JVW:kw

MAILING ADDRESS: P.O. BOX 7288 - SAN JOSE, CALIFORNIA B5160
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WILBUR L. COATS

ATTORNEY AND COUNSELOR AT LAW

TELEPHONE (619} 748-8512

November 1, 19BB

California Law Revision Commission
40000 Middlefield Road, Suite D-2
Palo Alto, Ca 94303-4739

In re: Tenative Recommendation relating to
Multiple-Party Accounts in Financial Institutions

Gentlemen:

I have reviewed the tenative recommendation cited above and
concur with the recommendation as written.

Thank you for the cpportunity to comment.

Sincerely, CA LAW REV. COMR™

whtl & bt ot

Wilbur L. Coats

12759 Poway Road, Suite 104, Poway, California 92064
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NOV (51388
Rusconi, FosTERr, THOMAS & PirpaL RECEIVED
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
ERNEST RUSCONI 30 EEYSTONE AVENUR HOLLIETER OFFICE
J. ROBERT FOSTER FOST OFFICE BOX 08 330 TRES PINOS RD. C-8
i 2. FroAr MORGAN HILL, CALIFORNIA 55037 HOLLISTRE, CALIFORNIA 95024
(408) TTH-2106 (308) 837-a181

November 3, 1988

CALIFORNIA LAW REVISION COMM. -
4000 Middlefield Rd. Suite D-2
Palo Alto, CA 95303-4739

Re: Multiple Party Accounts in Financial Institutions
Gentlemen:

I have just read the tentative recommendation of your Commis-
sion relating to multiple party accounts in financial institutions.
I am well aware of this problem, because I just had a Superior
Court case in San Francisco where the deceden® had 4 Totten Trusts
in different savings and loan institutions. He then attempted
to change the beneficiary by changing his will, which was a holographic
will.

In doing research in this matter, I was surprised to learn
that banks and savings and loans were treated differently from
credit unions and industrial loan companies.

I believe your recommendations are well thought out, since
they preserve the better part of the common law and do not permit
these accounts to be changed by a will. It alsoc makes the law
more uniform in this field.

I endorse every aspect of what you have drafted in the proposed

amendments.
Very truly yours,
RUSCONI, FOSTER, THOMAS & PIPAL
Wﬂomr
FRNEST RUSCONI

ER/bbr
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ALEC L. CORY
EMMANUEL SAVITCH
GERALD E. OLSOMN
PALL B. WELLS

TCDD E. LEIGH
JEFFREY |EAALS
ROBERT J, BERTON
DENNIS HUGH McKEE
JOEN €. MALUGEN
FREDERICK K. KLHIEL
ROBERT G. RUSSELL, J5.
GEOAGE L. DAMODSE
KELLY M, EDWARDS
ANTOMNIA £, MARTIN
RAVMOND G, WRIGHT
JAMES G. SANDLER
MICHAEL J. AADFORD
THOMAS R. LAUBE
FHILIF J, GIACINTI, JR
STEVEN J. UNTIEDT

- EXHIBIT 4 -

Law OFFICES OF
PROCOPIO, CORY, HARGREAVES AND SAVITCH

STEVEN M, STRALSS 200 CALIFCRNIA FIRST BANK BUILDING
CRAG R SAPIMN

M. WAINWRIGHT FISHEJRN, JR.
ARTHUR M. WILCDX, JR.
ROBERT ¥, BUTTERFIELD, J&.
MIZTHAEL 4. KINKELAAR

VICKI L BROACH

KERMNETH J. RGSE

ERIC B, SHWISBERS

GERALD P REHNEDRY

<ILL T. AARCHN

DavID A, MICDRIE

JEFFREY D. CAWDREY

LTHME R. LASRY

CAVID 5. GRRDIN

KERHETH . WITHERSPO O
JOSEPH A HAYES

EDWARD I SILVERMAN

CYNOY DAT-WILSOM

30 8 STREET
SAN DIEGDS, CALIFORMNIA S210|-4469

TELEFPHONE (B1%) 238-12C0

November 7, 1988

. Study L-1060

NOV 09 1968

RECFIVED

TELECOPIER
{619 225-0398

AT PRQCOPIO
12Q3- 1874

HARRY HARGREAVES
RETIRED

JOFN H BARRETT
RET:RED

Mr. John Demoulley

Executive Director

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 294303-4739

Dear John: é

1988, Tentative Recommen-

I support the October 25,

dation of the California Law Revision Commission relating to

Multiple-Party Accounts in Financial Institutions.
expansion to include all banks and savings and loan associa-
tions, and the remedial aspects are salutary reforms of

existing statutory and case law.

RJB:jb

Both the
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Study L-1060
<]

- EXHIBIT 5 ) REV. COMMN
NOV 09 1988
Wirriam E. Fox RECFIVED

ATTORMEY AT LAW
B8|9-12aTH STREET
P. 0. BOX 17586

PASO ROBLES, CALIFORNIA 93447

TELEPHONE |805) 238-9571

November 7, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Multiple-Party Accounts in Financial
Institutions

Gentlemen:

I have carefully read the recommendations you have made
in reference to the above-capticned.

The proposed legislation is very badly needed and will
be very beneficial for the customers who use the banks
and savings and loan institutions.

I heartily endorse this legislation.

Very truly yours,

I enZ 191
WILLIAM E. FOX :

WEF/kat
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HENRY ANGERBAUER, CPA ﬂuv 14
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LAW OFFICES OF - e, COMMN
LELAND, PARACHINI, STEINBERG, NOV 10 1988
FLINN, MAaTZGER & MELNICK
3233 MARKET STREET-27+4 FLOCR
SAN FRANCISCO, CALIFORNIA 94105-2171 AECEIVED
TELEPHONE: (415} 887 - 1800 TELEX. 278941
DAVID B. FLINN TELECOPRIER: (415) 974-1B20D

November 9, 1988

California Law Revision Commission
4000 Middlefield Rocad, Suite D-2
Palc Alto, CA 94303-4739

Gentlemen:

In response to your request for comment on the tentative
recommendation regarding "MULTIPLE-PARTY ACCOUNTS IN FINANCIAL
INSTITUTIONS," Release #L-1060, we would like to briefly comment
on proposed Probate Code Section 5401.

We feel that that section, and all of the sections taken
as a whole, leave a possible ambiguity as to rights of withdrawal
after notification of a change. 1In the hypothetical instance where
two joint tenants own a bank account calling for withdrawal upon
the signature of either of them, it appears to be the intention of
the proposed revisions that should one of the two parties give the
institution notice terminating the survivorship rights, so that the
account becomes one of tenancy in common, that nonetheless either
party still remains able to withdraw all of the funds and the bank
will not be liable in that instance. However, the code section
proposals never specifically say that. To protect financial insti-
tutions from unreasonable claims by co-tenants following such
withdrawals, we believe that Section 5401 should include a specific
provision that notification pursuant to the new language added as
Subdivision (c) of Section 5303 does not affect the right of either
party to withdraw any or all of the funds in the account.

Sincerely,
David B. Flinn }@
DBF:js

11\DBF\Misc
LawRev.ltr
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Memo 88-4 EXHIBIT 8 Study L-1060
UNIVERSITY OF CALIFORNIA, DAVIS

BERKELEY * DAVIS = IRVINE * LOS ANGELES » RIVERSIDE * 5AN DIEGQ * S§AN FRANCISCO SANTA BARHARA + SANTA CHUZ

SCHOOL OF LAW DAYVIS, CALIFORNIA 05616

& LAW REV, COmMy

NOV 16 1988

November 8, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Ladies and Gentlemen:

I am writing about the tentative recommendation relating to multiple-
party accounts in financial institutions.

I teach trust and estates and property law at the above school.

I approve of the tentative recommendaticn and feel that it is leong
overdue.

Thank you for your attention to this matter.

Sincerely,

Gwet C, E1__

Jdéi C. Dobris
Professor of Law

JCD/1sh
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EXHIBIT 9 Study L-1060
£A LAW Rev. comarn
SuIte 1700
810 NewporT CENTER DRIVE mv 2 8 m
NEwPORT BEACH, CALIFORNIA 92660 RECFt'VYVED

November 23, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, California 94303-4739

Dear Ladies and Gentlemen:

I have comments about several recently-issued
tentative recommendations that I wish to submit for your
consideration.

Multiple-Party Accounts and Financial Institutions

I have one observation and one suggestion with
respect to this recommendation. First, the observation: I
believe footnote 8 to the introduction dated October 25, 1988
is incorrect. It states that the Califeornia Supreme Court has
denied the petition for hearing in the Propst case. I am
informed by the clerk of the Supreme Court, however, that on
October 27, 1988, the court granted the petition for hearing.
Second, the suggestion: Apply a survivorship feature only to
an account explicitly designated as a "joint tenancy" account.

Although I have performed no empirical study, I have
the impression that tenancy-in-common accounts are often used
by siblings, business partners or others who may have no
intent to have a survivorship feature. They also are used
occasionally by married persons who want to let either spouse
manage, but provide assets to persons other than the surviving
spouse at the first death. Because the traditional
distinction in California law that survivors own all of a
joint tenancy account while a decedent’s interest in an
account that is dominated as tenancy-in-common or community
property is subject to disposition by the decedent’s will (in
the case of community property) or automatically becomes part
of the decedent’s estate (in the case of a tenancy in common)
is familiar to many of my clients, adding an "automatic"
survivorship feature will lead to at least some confusion and
misunderstanding. It likely will reduce the property subject
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to a decedent’s testamentary disposition in a way that will
not be perceived by the uninformed. Particularly because of
the increasing prevalence of large certificates of deposit
that may be held in some joint ownership form, this leads to
the likelihood of inadvertently making or over-funding gifts
to those with whom joint accounts are maintained. While the
unlimited marital deduction allows this to take place between
spouses without generating any tax cost at the first death,
the same may not be true at the second death and certainly is
not true in the case of non-spousal joint owners. I strongly
favor the traditional distinction between joint tenancy with
its survivorship feature and tenancy in common or community
property without that "automatic" feature.

Insofar as married persons are concerned, we could
apply a rebuttal presumpticn that any funds held in a
tenancy-in-common account are, in fact, community property and
avoid the need for probate administration of both community
property and tenancy-in-common accounts if the decedent does
not leave a will providing for disposition other than to the
surviving spouse.

But for the suggestion about survivorship, I
heartily endorse the expansion of the multi-party accounts law
to include banks and savings and loan associations.

ot e GredroTE

ggest that the proposed revision of Section 910f,
sge be amended to provide that: .

Is
of the Probate

"(1) Neith®dy the creditor nor the attorney”
representing e credltor 1n the matter hafl actual
knowledge of the\g :
more than 15 days AL .

I suggest subsection ( ;r“éted from Section
9053 or be rewritten in light of Tulse®
read Tulsa to apply only to the e,'ect eness of short claim
" reditors and
beneficiaries of decedents’ g -
providing notice to "reasg
rather than simply pro“v-lng them an additional
within which to presgdt claims. Indeed, I suggest Phg notice
provision, itself_He rewritten to incorporate the Supdeg
Court’s phrase s that the personal representative has an
affirmative ob)igation to notify both known and "reasonably
ascertainablef creditors.
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there is a dispute, th
the court should not be i
outset of a relationship --

ourt c¢an become olved. Otherwise,
ing disclosure at the
etween attorney and

al representative and

ond that, either a
statutory system or mand judi 1 involvement simply

reduces prlce compet1 i lace and unnecessarily

very truly yours,

%sell G. Allen

RGA/br

-/~



. Memo 89-4

Chair
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Advivors
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EXHIBIT 10

ESTATE PLANNING, TRUST AND
PROBATE LAW SECTION
THE STATE BAR OF CALIFORNIA

556 FRANKLIN STREET
SAN FRANCISCO, CA 94102
(415} 561-8200

REPLY TQ:

December 5, 1988

John H., DeMoully

Executive Director

California Law Revision Commission
4000 Middlefield Road, Room D-2

Palo Alto,

Re: LRC Memo 88-20 and TR-Multiple Party Accounts.

CA 94303

Dear John:

Study L-1060

CA uw P rasrrg

DEC 0 6 1988
RECEIV D

Executive Commitiee

CLARK R. BYAM, Pasadena

MICHAEL G. TESMARATE, Son Jose
ANDREW 3. GARB, Los Angrier

IRWIN D, GOLDRING, Loa Angetes

JOHN A GROMALA, Eureia

LYNN F. HART, San Froacieco

ANNE K. HILEER, Loy Angeles

WILLIAM L. HOISINGTON, Sax Praacizoo
BEATRICE LAIDLEY-LAWBON, Eax Angeles
VALERIE J, MERRITT, Low Angeles
BARBARA J. MILLER, (ailand

JAMES ¥. QUILLINAN, Morndain View
BRUCE 8. ROBS, Lot Angeles

STERLING L. BOBS, JR., Mill Valiey
MICHAEL V. VOLLMER, Frvine

I have enclosed copies of Ken Klug's report on memo 88-20 and
Team 2's report of Multiple Party Account Tentative Recommendation.
The reports have not been reviewed by the Executive Committee and

represent the opinions of the authors only.

The reports are to

assist in the technical and substantive review of those sections

involved.

Lomn
1

5 V. Qu inan
Attotney at Law

JVQ/hl
Encls.

cc: Valerie Merritt

Terry Ross Irv Goldring

{2~
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”f, TO: - JAMES V. QUILLINAN
Q;E" IRWIN D. GOLDRING
STERLING L. ROSS
EXECUTIVE COMMITTEE
FROM: VALERIE J. MERRITT
DATE: DECEMBER 1, 1988
RE: CALIFORNIA LAW REVISION COMMISSION

TENTATIVE RECOMMENDATION RELATING TO MULTIPLE~FARTY
ACCOUNTS IN FINANCIAL INSTITUTIONS

The Tentative Recommendation is much better than the
pricr versiona of thalproposad legiglation and is definitely a
movement in the right direction. ©On the other hand, it still
contains language that the Executive Committee should he

concarned about and objected to in the past.

The proposed statute stil] does not adequately address

the issue of tenancy in common accounts or acgounts held ih
community preoperty title. The definition of *multiple-party
account# in Bection 5132 does not include such accounts. Thus,
when Section 5302(d) refars to the death of a party to a
*miltiple-party account” other than a joint account, a P.0.D.
account or a trust account, it does not make sense as there is ne
such multiple-party account under the terms of thse statuts, We
propese that Section 5132 be reworded tc add a new aubsection to

read in language along the lines of:

../3’..




»(d) a tenancy in common or other account between two or
more parties where the rights to receive the account at the
death of a party are not determined by the contract of

deposit of funds.~”

Then, the definition of *joint account” in Section 5130 should be
nodified to read:

#Jo0int account* means an account payable on requaest to one
or mora of twe or more parties, which contains the
survivorship features set forth in Section 5302(a), whetler
or not the word #survivorship” is used in the designation of

the account.*

Taken together, thesa changes in the definitions would go a long
way toward removing the internal contractions of the statute and
addresaing some of the concerns previously expressed by the

Executive Committae.

In the past, we have raised concerns about tha language
~of §5203(b}, which we belleve shows no desire to inform or
protact the consumar., The statute continues to explicitly excuse
the requirement that the consumer be told of the survivorship
featurs of joint accounts. While we have no desira t¢ impose the
exact wording of §5203(a) on financilal institutions, we believe
that substantial c¢empliance is the better standard. Furthermore,

the last sentence of §5203(b) as currently worded is confusing

-t -




and misleading. We belleva the essence of civil §683(a) should
be continued in this section and suggest that it be rewritten.
As a point toc commence discussion, we suggest the following

langage for §5203(b):

” (b) Use of the form language provided in this section
is not necessary to create an aqcount that is governed by
this part., A contract of depoait sheould substantially
comply with the meaning and intent of the form language and
inform the parties establishing the account of any
survivorship features of the form of account chosen. If the
form of language chosen substantially complies, tha '
provisions of this part govern the type of account and the
rights of the parties thersunder. A #joint tenancy” account
is prasumed-ta subastantially comply with the form of

language for a *joint account.#

While we are not thoroughly pleased with the last sentencs of the
proposed modification, wa belleve it rscognizes some lay
understanding of the term, sven though the experience ot the
mexbers of our Executive Committee indicates that many, if not
ﬁcst, mempers of the lay community do not understand the

implications ¢f joint tenancy title.

Proposed Section 5306 is misplaced, It should be moved
to a position bhetween §5203 and 5204. The saction alsoc needs

some rewording. Despite the introductory clause’s implicaticn,

-/5 -




§5302 doas not contradict §5306. The introductory clause should
either be daleted or revised to refer to §5203, which does
contradict §5306 as both of those provisions currently read.
Better yet, we would like to see §5203(b) rewritten to remove the
contradictien and this sectieon rewritten and renumberad as

follows:

"5203.5 For the purpeses of this chapter, if an
account is estakblished ag a ~tenancy in common” acgeunt, no
right of surviVoiship arises from the terms of the account
or under Section 5302 unless the terms of the account or

deposit agreement expressly provide for survivorship.”

While we beliave the last c¢lause {gtarting with *unleass~) is
inherently at odds with a tenancy in common form of title, we
believe that the conscious decision to eatablish an account with
survivership features should not be overridden by the niceties of

titls.

We have other technical comments but they are less important

than these lssues.

Finally, a questicn should be raised as to whether these
provisions belong in the Probate Ccda at all. It may be more
appropriate to place these provisions in either the Financial

Ccode or in tha Civil Code. This suggastion was not previously




discussed by the Executive Committes, but is raised after wa

noted that most of the cenforming amendments were to provisions
in the Financial cCode.

-/7-
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EXHIRIT 11 Study L-1060

LAW QFFICES QF

VAUGHAN, PAUL & LYONS
1418 MILLS TOWER CA LAW REV. COMI'N

220 BUSH STREET

SAN FRANCISCO O4/0<4 DEC u 7 1988

415) 3@2-1423

RECIIVIED
December 6, 1988

California Law Revision Commissicon
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: #L-1060
Multiple Party Accounts in
Financial Institutions
Gentlemen:
I approve heartily of this Tentative Recommendation.
The changes proposed will make statutory provisions
conform to the common understanding when multiple-party
accounts are established in banks.
Very truly yours,
Ay
Joiin G. Lyons

JGL:car
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(415) 765-2555

December 6, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto CA 94303-4739

Dear Commissioners:

Study L-1060

<8 LAW REV. COMW'N

DEC 071988

RECEIVED

This responds to requests for comments on your QOctober 1988

tentative recommendation relating to multiple party accounts in

financial institutions. We support the concept of extending to

all financial institutions the present Probate Code provisions

relating to multiple party accounts, thereby making the rules ;
uniform across the industry. However, the California Bankers i

Association {("CBA") is currently developing a revised banking law
which overlaps with the subject matter you are considering. We
urge the Law Revision Commission and the CBA to coordinate their
efforts, and are forwarding this suggestion to the CBA by copy of

this letter.

We also suggest that any multiple party accounts law protect

financial institutions for payments made in accordance with

Totten trusts, as well as pay on death designations.

definition of pay on death accounts could include Totten trusts.

Thank you for considering our comments.
Very truly yours,

fi;x%éﬁZ&ﬁ=~;EZb@unmuAA{Q:%éﬁah

Kathleen Quenneville
Vice President and Counsel

c¢c: R. Blair Reynolds, SVP & General Counsel
California Bankers Association

kq/BA251

Perhaps the

400 CALIFORNIA STREET « P. 0. BOX 45000 « SAN FRANCISCO » CALIFORNIA 94145 « 415 765-0400 '/""
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VRu | 4 1988
RACFEIVED er e )
OFFICE OF D t L
PUBLIC ADMINISTRATOR t L by
1420 Citrus Avenue
Riverside, California 92507 Bk« kv i ﬂ
(714} 369-0450
RAYMOND L. CARRILLO December 9, 1988
Ceroner & Public Adminisirator JACQUEL'NE CANNON
Chiel Depuly Public
Administratar
REPLY TO:

Jacqueline Cannon

Mr. Nathaniel Sterling

Executive Secretary

Law Revision Commission

400 Middlefield Road, Suite D-2
Palo Alto, California 94393-4739

Re: MULTIPLE - PARTY ACCOUNTS IN FIRANCIAL INSTITUTIONS
Dear Mr. Sterling:

This is to inform you that I am in agreement to the proposed changes to i
the Multiple Party Accounts in Financial Institutions.

Sincerely,

RAYMOND L. CARRILLO }f
hdministrator :

cc: Raymond L. Carrillo
Coroner/Public Administrator

- =




#L-1060 October 25, 1988

STATE OF CALIFORNIA

Californla Law Revision Commission

TERTATIVE BECOMMENDATION

relating to

MULTTFLE-PARTY ACCOURTS TN FINANCTAT, TNSTITUTIONS

October 1983

This tentative recommendation iy being distributed so that
interested persons will be advised of the Commission’s tentative
conclusions and can make their views known to the Commission. Any
comments sent to the Commission will be a part of the public record and
will be considered at a public meeting when the Commission determines
the provisions it will include in legislation the Commission plans to
recommend to the Legislature in 1I%$89. It is just as important ¢to
advise the Commission that you approve the tentative recommendation as
it is to advise the Commission that you believe revisions should be
made in the tentative recommendation.

COMMENTS ON THIS TENTATIVE RECOMMERDATION SHOULD BE EECEIVED BY
THE GCOMMISSION KOT LATER THAN DECEMBER 10,1988,

The Commission often substantially revises tentative
recommendations as a result of the comments it receives. Hence, this
tentative recommendation Is not necessarily the recommendation the
Comnission will submit to the Legislature.

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Rocad, Suite D-2
Palo Alto, CA 94303-4739




STATE OF CALIFORNIA

GEORGE DEUKMEJIAM, Governor

CALIFORNIA LAW REVISION COMMISSION

4000 MIDDLEFIELD ROAD, SWNTE D-2
PALC ALTO, CA 94303-4739

(415) 494-1335

LETTER OF TRANSMITTAL

The existing California Multiple-Party Accounts Law applies only
to accounts held by credit unions and industrial lcan companies. This
tentative recommendation proposes to extend the coverage of the law to
include accounts held by banks and savings and loan associations.

Present law applicable to banks and savings and loan asscclations
associations presumes that funds In a joint account belong equally to
the parties during their lifetimes, without regard to how much each
contributed to the account. The California Multiple-Party Accounts Law
conforms to the common understanding of depositors by presuming that
funds in a joint account helong to the parties during 1lifetime in
proportion to their net contributions.

A recent Court of Appeal decision held that a joint tenant of a
bank account could not sever the Jjeint tenancy without the consent of
the other joint tenant. The court held that property purchased with
the funds withdrawn from the account was subject to the survivorship
right of the nonconsenting jeoint tenant. The California Multiple-Party
Accounts Law gives the opposite result; it permits a person having the
present right of withdrawal to sever the joint tenancy by withdrawing
the funds from the account. Withdrawal of the funds would not,
however, affect the ownership rights of the parties to the funds
withdrawn.

When married persons deposit community funds in a jolnt tenancy
bank or savings and loan assoclation account, confusion arises whether
the funds continue to be community property or are converted into a
true common law jolnt tenancy. The California Multiple-Party Accounts
Law provides a rebuttable presumption that funds deposited by married
persons in an account to which they are both parties are presumed to be
their commmity property.

The Tentative Recommendation would provide a2 uniform body of law
te apply to accounts held in all types of financial institutions, It
would improve the law applicable to banks and savings and loan
associations by adopting the Tbetter rules of the California
Multiple-Party Accounts Law. In addition, the Tentative Recommendation
would make other improvements in the California Multiple-Party Accounts
Law.
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INTRODUCTION

The California Multiple-Party Accounts Law (CAM-PAL) was enacted
in 1983.1 CAM-PAL improved and clarified the law governing rights
between parties to a multiple-party account? and protects the
finaneial institution from liability when it makes payment according to
the terms of the account.3 CAM-PAL enacted the substance of Part 1 of
Article VI of the Uniform Probate Code.? At least 26 states have

1. Prob. Code §§ 5100-5407, enacted by 1983 Cal. Stat. ch, 92.

2, Prob., Code §§ 5301-5306., The statute recognizes three types of
multiple-party accounts:

(1) The Jjoint account. This is an account payable on request to
one or more of two or more parties,

(2) The P.0.D. account. This is an account payable on request {i)
to one person during lifetime and on the death of that person teo one or
more P.0.D. payees or (1i) tc one or more persons during their
lifetimes and on the death of all of them to one or more P.0.D. payees.

(3) The Totten trust account. This is an account in the name of
Oone or more persons as trustee for one or more beneficiaries where (1)
the relationship is established by the form of the account and the
deposit agreement with the financial institution and (il) there is no
subject of the trust other than the sums on deposit in the account.

3. Prob. Code §§ 5401-5407.

4, Uniform Probate Code §§ 6-101 to 6-113 (1982). The California
statute omits Section 6-107 of the Uniform Probate Code (rights of
creditors) and adds a new provision (Prcb. Code § 5305) creating a
community property presumption when community property is deposited by
married persons. Although the Commission believes that the rule stated
in UPC Section 6-107 is a desirable one, the section is not included in
this recommendation. The Commission is giving further study to
creditors' rights against nonprobate assets of the decedent, how
ljiability for debts may be allocated fairly among such assets, and what
the procedure should be for creditors to reach them.




enacted legislation drawn from this article of the Uniform Probate
Code.>

CAM-PAL was enacted upon recommendation of the California Law
Revision Commission.b The bill that proposed CAM-PAL would have
applied the statute to multiple-party accounts in all California
financial institutions. But the bill was amended to make the statute
apply only to credit unions and industrial loan companies.?

A 1988 California court of appeal decision demonstrated the need
te Include banks and savings and lean assoclations under CAM-PAL. In

5. Alaska Stat., §% 13.31.005 to 13.31.070 (1985}); Ariz. Rev. Stat.
Ann. §§ 14-5101 to 14-6201 (1975); Cal. Prob. Code §§ 5100 to 5407
{West Supp. 1988); Colo. Rev., Stat. §§ 15-15-101 to 15-15-201 (1987);
Ga. Code Ann. §§ 7-1-810 to 7-1-821 (1982); Hawaii Rev. Stat.
§§ 560:6-101 to 560:6-113 (1985); Idaho Code §§ 15-6-101 to 15-6-201
{1979); Ind. Code Ann. §§ 32-4-1.5-1 to 32-4-1.5-14 (West 1979); Ky.
Rev. Stat. §§5 391.300 to 391.360 (1978); Me. Rev. Stat. tit. 18-A,
§§ 6-101 to 6-201 (1981); Mich. Stat. Ann. §§ 23.510(1) to 23.510(14)
{1983) (limited to credit unions); Minn. Stat. Ann. §§ 528.01 to 528.14
{West 1975 & Supp. 1988); Neb. Rev. Stat. §§ 30-2701 to 30-2714 (1985);
Nev. Rev. Stat. §§ 678.570-678.850 (1986) (limited to credit unions);
N.J. Stat. Ann. §§ 17:16I-1 to 17:16I-17 (West 1984 & Supp. 1988); NH.M.
Stat. Ann. §§ 45-6-101 to 45-6-201 {1978); N.D. Cent. Code
§% 30.1-31-01 to 30.1-31-14 (1975 & Supp. 1987); Or. Rev, Stat.
§§ 708.600 te 708.656 {1985): 20 Pa. Cons. Stat. Ann. tit. 20, §§ 6301
to 6306 {(Purdon Supp. 1988); S5.C. Code Ann. §§ 62-6-101 to 62-6-201
{Law. Co-op. 1987 & Supp. 1987); S$.D. Codified Laws Ann. §§ 30-23-43 to
30-23-55 {(Supp. 1988); Tex, Prob. Code Ann. §§ 436 to 450 (Vernon 1980
& Supp. 1988); Utah Code Ann. §§ 75-6-101 to 75-6-201 {1978 & Supp.
1988); Va. Code §§ 6.1-125.1 to 6.1-125.14 (1988); Wash. Rev. Code Annm.
§§ 30.22.010-30.22-900 (1988); Wis. Stat. Ann. §§ 705.01 to 705.08
{West 1981 & BSupp. 1987). Two of these states—South Carolina and
South Daketa--enacted their statutes after the California
Multiple-Party Accounts Law was enacted in 1983. A Multiple Party
Accounts Law will be propesed by the Missourl Bar for enactment at the
1989 session of the Missouri Legislature. The bill is a result of a
more than three-year study by The Missouri Bar Probate and Trust
Committee,

6. See Recommendation Relating to Nonprobate Transfers, 16 Cal. L.
Revision Comm’n Reports 129 (1982). An earlier study of the Uniform
Probate Code by the State Bar of California reached the following
conclusion: "The provisions of Part 1 of Article VI clarifying the
rights and obligations of the financial institution and depositors in
multiple-party accounts have considerable merit, and their addition to
California's present statutory scheme would be beneficial." 5State Bar
of Califernia, The Uniform Probate Code: Analysis and Critique 188-89
{1973).

7. See Prob. Code § 5101{c).




Estate of Propst,8 the court held that one joint tenant could not
sever a Jjoint tenancy bank account without the consent of the other
Joint tenant. The court held that property purchased with funds
withdrawn from the joint tenancy bank account was subject to the
survivorship rights of the nonconsenting joint tenant.? The Propst
decision followed a line of previously decided cases.l0

Family law practitioners are concerned about the limitation on the

ability of one spouse to elimlnate survivorship rights in a Jjeoint

8. 203 Cal. App. 3d 993, _  Cal, Rptr. _  {Aug. 1988) {(opinion on
rehearing}. The court granted a rehearing in this case and refiled the
same opinion after rehearing. Review by the California Supreme Court
was denied, and the Supreme Court directed that the appellate court
opinion not be published in the official reports.

9. See Cordasco v, Scalero, 203 Cal. App. 2d 95, 105, 21 Cal, Rptr.
339 (1962) ({("where community personal property or any cother personal
property, no matter what its original form might have been, has been
changed by the parties to joint ownership during the joint lives of the
owners, the funds so changed to joilnt tenancy, or any property acquired
from the funds held in joint tenancy, will remain joint tenancy in
character, unless there has been a change 1n the character of the
property by some agreement between the parties."). The court in Estate
of Propst, supra, note 8, stated that this was the rule that prevailed
in CGalifornia.

10. Fish v. Security-First Fat. Bank, 31 Cal. 2d 378, 387, 189 P.24 10
(1948) ("proceeds of Joint tenancy property, in the absence of contrary
agreement, retain the character of the property from which they are
acquired"); Estate of Drucker, 152 Cal. App. 3d 509, 512, 199 Cal. Rptr
345 (1984) (dictum); Cordasco v. Scalerc, 203 GCal. App. 2d 95, 105, 21
Cal. Rptr. 339 (1962); Estate of McCoin, 9 Cal. App. 2d 480, 50 P.2d4
114 (1935). See also Estate of Harris, 9 Cal. 2d 649, 72 P.2d 873
{1937); In re Kessler, 217 Cal. 32, 35, 17 P.2d 117 (1932); Estate of
Harris, 169 Cal. 725, 147 P. 967 (1915); Estate of Zelsel, 143 Cal.
App. 3d 516, 523-524, 192 Cal. Rptr. 25 (1983); Taylor v.
Crocker-Citizens Nat. Bank, 258 Cal. App. 2d 682, 688, 65 Cal., Rptr.
771 (1968); Doran v. Hibernia Savings & Loan Soc., 80 Cal. App. 24 790,
795, 182 P.2d 630 (1947); Wallace v. Riley, 23 Cal. App. 2d 654, 665,
74 P.2d 807 (1937). In Bliss v. Martin, 74 Cal. App. 2d 500, 515, 149
P.2d 61 (1946}, Justice Peters, dissenting, states: "I personally
believe that the rule in California is wrong . . . . If there is to be
a change in that rule at this late date it should be accomplished by
the Supreme Court and not by a lower appellate court.”

Where it is shown that the account 1s a convenience account rather
than a true joint tenancy account, 71ights of survivorship are
terminated when the owner of the funds withdraws the funds from the
account and deposits them in a new account., E.g., Patterson v,
Comastrli, 39 Cal. 2d 66, 244 P.2d 902 (1952).




account held by a married couple in a bank or savings and loan
association. Where the spouses are estranged, one spouse cannot by
unilateral action terminate the rights of survivorship with respect to
funds in a joint account. As a result, after the death of one spouse,
the surviving spouse may make a claim based on the survivorship right
to funds withdrawn from a Joint account by the deceased spouse or to
property the deceased spouse acquired with those funds.

In addition, in a marriage dissolution proceeding, it 1s unclear
whether the deposit of separate property funds in a joint account will
be held te be a gift of one half of the funds to the other spouse or
whether the interests of the spouses in the funds deposited 1n the
account can be shown by tracing the funds in the account to a separate
property source.

Estate planning alsc is hampered by the inability of one party to
a joint account in a bhank cor savings and loan association to eliminate
survivorship rights by either changing the terms of the account or
withdrawing funds from the account 11 Moreover, if a Jjoint tenant
cannot eliminate the right of survivership by withdrawing the funds
from the joint account, the likelihood of litigation is increased for
that Jjoint tenant will attempt to defeat the right of survivorship by
seeking to establish that the account was not a true Jjoint tenancy
account,12

For these reasons, practitioners generally agree that remedial
legislation is urgently needed (1) to permit a Jeoint tenant having a
present right of withdrawal to eliminate survivorship rights in a joint
tenancy bank account without the consent of the other joint tenants and

{2) to clarify the ownership of funds deposited in a joint bank account.

11. See IX CEB Estate Planning and California Procbate Reporter 146
(1988).

12, If the account is a convenlence account rather than a true Jjeint
tenancy account, rights of survivorship can be terminated by
withdrawing the funds from the account and depositing them in another
account in the name of the owner of the funds. E.g., Patterson v.
Comastri, 39 Cal. 2d 66, 244 P,2d 902 (1952).




Extension of CAM-PAL to all banks and savings and 1loan
associations would provide the appropriate rules governing these
matters. Under CAM-PAL, the right of survivership can be terminated by
the unilateral act of a party having a present right of withdrawal from
the account.l? 1In addition, the source of the funds dJdeposited is
taken into account in determining the interests In funds deposited in
or withdrawn from a joint account,l#

Banks and savings and loan associatiocns asked to bhe exeluded from
CAM-PAL in 1983 because they were concerned ahout possible uncertainty
in applyving the new law.1l3 The Commission has reviewed the experience
under CAM-PAL since its enactment in 1983. The credit unions are
satisfied with the statute.l® It serves credit union members well by
offering several types of accounts that serve particular savings or
transaction needs.l?7 At the same time, the statute gives the credit
union substantial protection when i1t transacts business with members
who are parties to a multiple-party account,l® The credit unions have
had no difficulty in implementing the statute or in operating under it.

13, TUnder CAM-PAL, rights of survivorship are determined by the form
of the account at the death of a party, and a Joint tenant with a
present right of withdrawal can change the terms of the account to
eliminate rights of survival, Prob. Code § 5303.

14. 5See Prob. Code § 5301(a). See also Prob. Code § 5305.

i5. CAM-PAL applies only to credit unions and industrial 1loan
companies; it does mnot apply to banks and savings and lcan
associations. See Prob., Code § 5101(¢) (defining "“financilal
institution"),

16. Letter from Larry J. Cox, Director of Governmental Relations,
California Credit Union League, to John H. DeMoully (Dec. 26, 1985) (on
file in office of Law Revision Commission).

17. The California Multiple-Parties Account Law gives the financial
institution a greater ability to provide the appropriate form of
account for the parties to a multiple-party acecount. See letter from
Larry J., Cox, Director of Govermmental Relations, California Credit
Union League, to John H. DeMoully (Dec. 26, 1985) (on flle in office of
Law Revision Commission).

18. See Prob, Code §§ 5401-5407.




The Commission recommends that the California PMultiple-Party
Accounts Law be breoadened te include banks and savings and 1loan
assoclations. This will provide a carefully drafted solution to the
problem revealed by the Propst¢ case, It will make uniform the law
governing rights between parties to multiple-party accounts, whether
the account is held by a bank, savings and leoan asscclation, credit
union, or industrial loan company. Broadening CAM-PAL to include banks
and savings and loan associations would not create operational problems
for these financial instituticns; the CAM-PAL provisions governing
rights of the parties to the account are relevant only to controversles
between the parties and their creditors and other successors, and these
provisions have no bearing on the duties of the financial
institution,l19 Extending the CAM-PAL to banks and savings and leoan
agsociations will give them the same protection against liability that

credit unicns and industrial loan companies now have,20

RIGHT QOF SURVIVORSHIP
Under present law applicable to banks and savings and loan

asgociations, the right of survivorship in a Joint tenancy account
cannot be terminated without the consent of the other joint tenants,
and property purchased with funds withdrawn from the Joint tenancy

account remains subject to the survivorship rights of the nonconsenting

19. Prob. Code § 5201. Section 5201 provides:

5201, {a) The provisions of Chapter 3 (commencing with Section
5301) concerning beneficial ownership as between parties, or as
between parties and P.0.D. payees or beneficiaries of
multiple-party accounts, are relevant only to controversies
between these perscns and thelr creditors and other successors,
and have no bearing on the power of withdrawal of these persons as
determined by the terms of account contracts.

{(b) The provisions of Chapter 4 {(commencing with Section 5401)
govern the 1liability of financial institutions who make payments
pursuant to that chapter.

20. See Prob, Code §§ 5401-5407.
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Joint tenant .21 Extending CAM-PAL to banks and savings and 1loan
associations would change this rule to permit a Jjoint tenant having a
present right of withdrawal to eliminate survivorship rights in a joint
tenancy account without the consent of the other jeint tenants. In
addition, this extension would make applicable the provisions of
CAM-PAL that govern the rights during lifetime to funds deposited in
and withdrawn from a joint account,22

CAM-PAL also strengthens the right of survivorship by requiring
clear and convincing evidence of a contrary intent,23 and by previding
that survivorship cannot be changed or defeated by a party'’s will.24
Most people who use a Jjoint account or Totten trust account want the
survivor or survivors to have all balances remaining at death.2>
CAM-PAL gives effect to this intent and minimizes the likelihood that
litigation will be brought to defeat the right of survivorship.

RIGHTS DURIKG LIFETIME
Present law applicable to banks and savings and loan asscociations
presumes that funds 1n a joint account belong equally to the parties
during their lifetimes, without regard to how much each contributed to
the account.26 But a person who deposits funds in a multiple-party

account normally does not intend to make an irrevocable present gift of

21. See supra note 10,
22, ©See Prob. Code §§ 5301, 5305.

23. Prob, Code § 5302. Under existing law applicable to bank and
savings and loan association accounts, it 18 a difficult burden to
overcome the presumption of survivorship intent. See, e.g., In re
Marriage of Mahone, 123 Cal. App. 3d 17, 176 Cal. Rptr. 274 (1981):
Sims, Consequences of Depositing Separate Property in Joint Bank
Accounts, 54 Gal, St., B.J. 452 (1979).

24, Prob, Code § 5302(e).

25. Uniform Probate Code § 6-104 comment; Griffith, Community Property
in Joint Tenancy Form, 14 Stan. L. Rev. 87, 90, 95, 108 (1961).

26. See Wallace v. Riley, 23 Cal. App. 2d 654, 664, 74 P.2d 807 (1937).




any part of the funds deposited,” and many people Dbelieve that
depositing funds in a joint account in a bank or savings and loan
assoclation has no effect on ownership of the funds until death.28

The California Multiple-Party Accounts Law conforms to the common
understanding of depositors by presuming that funds in a joint account
belong to the parties during 1lifetime 1in proportion to thelr net
contributions.2? This rule is consistent with the federal gift tax
rule that no completed gift occurs when the account is opened; instead
the gift occurs when the nondepositing party withdraws funds from the

account.30

AGENCY ACCOUNTS
All too frequently, an uninformed person will select a Jjoint

tenancy account as a convenience account. The person will deposit his
or her funds In the account and make a friend or relative a Joint
tenant sc that the friend or relative will be able to make withdrawals
from the account for the use or benefit of the person making the
deposit. A well advised person will open an account in his or her own
name and give the friend or relative a power of attorney to make
withdrawals from the account. This avolds giving the attorney-in-fact
(agent) an apparent ownership right to the funds in the account, but
permits the agent to make any necessary transactions with respect to
the account, To encourage use of an agency account where appropriate,

the proposed leglislation adds to CAM-PAL a provision for a special

27. Uniform Probate Code § 6-103 comment,

28, State Bar of California, The Uniform Probate Code: Analysis and
Critique 184-85 (1973). See generally Griffith, Community Property in
Joint Tenancy Form, 14 Stan. L. Rev. 87 {1961).

29, Prob. Code § 5301(a). The presumption may be overcome by clear
and convincing evidence that the parties had some other intention. Izd.

30. Treas. Reg. § 25.2511-1 (1958).




power of attorney for account transactions.3l This prevision will not
affect or limit the use of other powers of attorney 1in connection with

accounts in financial Institutions.

IENANCY TN COMMON ACCOUNTS

Under existing law, if a Jjoint account was established as a

"tenancy in common" account befeore the ocoperative date of the California
Multiple-Party Accounts Law, no right of survivorship arises from the
terms of the account or under the provisions of the law.32 This is
consistent with common law, under which a tenancy in common did not
include a right of survivorship.33

However, 1f a tendancy in common account is established after the
operative date of the California Multiple-Party Accounts Law,34 it is
subject to the rule that a joint account carrles with it a right of

survivorship unless there is clear and convincing evidence of a

31. Other states have added a similar provision te their version of
this portion of the Uniform Probate Code. E.g., Minn. Stat. Ann. §
528.16 (West 1975 & Supp. 1987); Or. Rev. Stat. § 708.661 (1985); Utah
Code Ann. § 75-6-115 (1978 & Supp. 1987); Wash. Rev. Code Ann. §
30.22.170 (19--); Wis., Stat. Ann., § 705.05 (West 1981 & Supp. 1987).

32. Prob. Code § 5306.

33. c¢f. 4 B. Witkin, Summary of Califernia Law Real Properity § 262, at
463-64 (9th ed. 1987) (real property).

34, The standard account card form used by credit unions under the
California Multiple-Farty Accounts Law does not use the technical
"tenancy 1in common" language. Instead the standard form Iindicates
whether the depositor wants an account "“[w}ith right of survivorship
{all shares shall pass to the gurviving parties on the account),” or
that "{u]pon the death of a party, that party's interest shall be paid
to hia/her designated beneficlary.” Since there 13 no need te use
"tenancy iIn common" language under the Galifornia Multiple-Party
Accounts Law, the banks and savings and loan assoclations may follow
the sound credit union practice of using clear, lay language to dispose
of account funds at death. If so, the "tenancy in common” account will
become a relic of history. The proposed law does not, however,
preclude & bank or savings and loan association from continuing to
offer "tenancy in common" accoumts, so there may be tenancy in common
accounts established after the proposed law goes into effect.




different intention.3% It is not clear whether establishment of the
account as a tenancy in common account is clear and convinecing evidence
of an intention not to have survivorship.

The Commission recommends that tenancy in common accounts be
treated as nonsurvivorship accounts, whether established before or
after the operative date of the California Multiple-Party Accounts Law
{July 1, 1984), unless the terms of the account or deposit agreement
expressly provide for survivorship. Thus, the decedent's share of the
account will be paid into the decedent's estate to be administered with
the decedent's other property. This is probably consistent with what

most depositors intend when they establish a tenancy in common account.

COMMUNITY PROPERTY

Married persons may depesit community funds in & joint account,
Totten trust account, or P.0.D. account in a financial institution.
Under existing California law, if the account is held by a bank or
savings and loan association, a presumption arises that the deposit of
community funds in a Jjoint account transmutes the funds 1Iinto a true
common law joint tenancy.36 However, 1f the presumption is overcome,
the funds are treated as community property notwithstanding the joint
tenancy form cof the account. The result is a hybrid kind of property:

35, Prob, Code § 5302(a).
36. See Estate of McCeoin, 9 Cal. App.2d 480, 50 P.2d 114 (1935)

(presumption of transmutation); Schmedding v. Schmedding, 240 Cal.
App.2d 312, 49 Cal. Rptr. 523 (1966) (presumption rebuttable}.
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community property in joint tenancy form.37 Litigation may be
necessary to determine whether the funds in the account are true common
law joint tenancy funds or community property in joint tenancy form.

Extending CAM-PAL to multiple-party accounts in a bank cor savings
and loan association would mske it easier for married persons
8imultaneously to have the advantages of community property and the
survivorship feature cof joint tenancy property as they generally
intend., The extension would eliminate the unrealistic presumption of
transmutation that now applies to bank and savings and loan association
accounts. This presumption would be replaced with a rebuttable33
presumption that funds of married perscns on depeosit in an account to
which they are both parties are presumed to be their community
property, whether or neot they are described in the deposit agreement as
husband and wife.

Extending CAM-PAL to acceunts of married persons in banks and
savings and loan assoclations also would make clear that a right of

survivorship arising from the express terms of the account or by virtue

37. Griffith, Community Property in Joint Tenancy Form, 14 Stan., L.
Rev. 87 (196l1). Courts 1In finding property to be community property
notwithstanding 1ts ostensible Jjoint tenancy form have reached the
following results: {1) The first spouse to die may dispose of his or
her half by will; (2} creditors of the deceased spouse may reach the
property to the same extent that they could reach any other community
property; (3) tax authorities must treat the property as community, not
Jeint tenancy, for all tax purposes; {4) an attempted gift or other
transfer by one spouse without consent of the other causes no severance
but may be set aside on discovery. Id. at 93-94, However, the
property does not lose all the characteristics of joint tenancy since a
bona fide purchaser 1s protected. See id. at 94.

38. Under the California Multiple-Party Accounts Law {(Prob. Code
§ 5305), the presumption may be rebutted (1) by tracing the funds from
separate property (absent an agreement expressing a clear intent to
transmute the funds to community property) or (2) by an agreement
separate from the deposit agreement which expressly provides that the
funds are not community property. If separate funds have been so
commingled with community funds that it is no longer possible to
segregate one from the other, the separate funds will 1lose their
separate character and be treated as community funds. See 7 B. Witkin,
Summary of California Law Community Property 5§ 33-34, at 5126-28 (8th
ed. 1974).
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of the statute cannot be changed by wil1.39 Existing law applicable
to banks and savings and lecan asscciations permits one spouse to
dispose by will of half of the community property funds on deposit,
thereby defeating the right of the other spouse to take the funds by
survivorship.40 CAM-PAL, protects the right of the survivor by
providing that survivorship rights cannot be changed or defeated by
will, 41 Adopting this rule for accounts held by banks and savings and
loan assoclations will conform to the intent of most married persons:
Married persons who deposit community funds in a survivership account,
whether a Jeint, P.0.D., or Totten trust account, generally want to
keep the henefits of community property during their lifetimes and to

pass the funds at death to the survivor with a ninimum of delay and

expense. 42

The Commission alsc recommends that it be made clear that an
agreement between the spouses that funds on deposit traceable to
separate property are Instead community property must be in writing.

This 1s consistent with the requirement that an agreement that the

39, This provision--Prob. GCode § 5305{(c)--is consistent with the
general rule under the California Multiple-Party Accounts Law that,
although changes may be made In the deposit agreement during the
lifetime of the depositors, the right of survivorship cannot be changed
by will. Prob. Code § 5302(e).

4Q. Under present law applicable to banks and savings and 1loan
associations, the right of survivorship in a joint account or Totten
trust account may be overcome by evidence that the depositer intended
some other disposition of the funds. Supra note 22, Under the law
applicable to banks and savings and loan assoclations, if it is shown
that the funds on deposit are community preoperty despite the joint,
Totten trust, or P.0.D. form of the account, each spouse may dispose of
his or her half by will. See Prob, Code § 6101(b); Brucks v. Home
Federal Savings & Loan Ass'n, 36 Cal. 24 845, 852-53, 228 P.2d 545
(1951) (testamentary plan wholly inconsistent with terms of Totten
trust revokes the trust).

41. Prob. Code § 5305(c).

42, BSee Griffith, Community Property in Joint Tenancy Form, l4 Stan,
L. Rev, 87, 90, 95, 108 (1951).
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funds are not community property must be in writing,%3 and with the

general requirement that transmutation agreements must be in writing.44

PAYMENTS TO MIEORS

On death of a trustee of a Totten trust account, a bank may pay
account funds directly tc a minor beneficiary.45 CAM-PAL does not
permit payvment directly to a minor beneficlary; it requires that
payment be made to the minor's parent or guardian or be deposited in a
court-controlled account.#® The law will be improved by making the
CAM-PAL rule applicable to banks.%7 That rule is the better rule and
one that is consistent with general California law concerning payment

to a minor.48

TRANSITIONRAL PROVISION
Sp that the extension of CAM-PAL will impose mno significant

financial burden on banks and savings and loan asscclations, the
proposed legislation includes a transitional provision that makes clear
that a financial institution has no duty to inform depositors and
others of the enactment of the proposed legislation. A similar
provision was included in CAM-PAL when it was enacted in 1983.49

43. Prob. Code § 5305.

44, Civ, Code § 5110.730.

45. Fin. Code § 853.

46. Prob, Code § 5407.

47. The recommended legislation also revises the California
Multiple-Party Accounts Law to authorize payment to a custodian
pursuant to the California Uniform Transfers to Minors Act (Prob. Code
§§ 3900-3925).

48, See Prob. Code §§ 3400-3413.

49, 1983 Cal, Stat, ch, 92, § 6.

—13-




PROPOSED LEGISLATION

BEVISTON OF THE GALIFORNIA MITLYTPLE-PARTY ACCOUNTS LAW

Probate Code 1 article headi added
SEC. . An artlicle heading 1s added immedlately preceding

Section 5100 of the Probate Code? to read:
Article 1, Short Title

Probate Code § 5101 (repealed Definitions

S8EC. _ . 8Section 5101 of the Prcbate Code is repealed.

5101~——In-thin-parEy-unlenn-the-eontet—-othervise—requirens

fa)y—hecoumrt —means——a—econtrect-of-—depesit—of —famdo-—between—a
depesiter—and--a—finenclal —institutlony-and-ineludes-a-cheeking-aeecounty
savings—aeeounty—eertificate of -deposlt,—share—aceount;—and--other-1iike
ArFaRgeReRET

£b)—rBenefiedaryt-meano--a-pergsen-naned-4in--a—trust—aeccount—-as-—one
for-whom—-a-party-te~-the-aceount-ig-named-ao-trustees

{e)-"Finaneial-inetitution’-means+

£13—Any—-organization—authoriged-—-to—do--business—mder—atate —or
federal-lawa—relating—to—eredit—unilens+

£2)-Any—dndustrial--lean-—ecompany—as—defined—in-Seetion-18003—-ef-the
Finaneial-Gedes

£43-UJedint- Sl mealis-—an—aceounE-payable—-on--request--to—ene—or
more—ef-twe-eor-mere—parties-whether-sr-not-mention-dis—madeof-any—right
ef-purvivorehip~+

£{e)}-A "multiple party-—aeceuntt--ig-eny--of--the-followlng types—of
aeeount+———{1)—a-Jodint-seeounty—{2)—-a -0 Br—avecounty——or—{3)—a~EFunt
aeesuRt~——It-doen-not—ineludes——£1}—aeecounts—eatablished £for -depoait—of
fundg——ef-—a——partnershipy——jeint——venture;——er——other——assoeiation——for
business—-pirposes;——L2}—aeeounts--controtled--by--one-—or-nore--peroons-—as
the—-dwly-austheprized —agent-or—trustee—for-a—ecorporationyr—uninecrperated
aspoeiationt——eharitable--or——eivie——organieation;——or-{3)——a——regular
fidueiary—or -trust-—aececunt-vhere—the—-reletionship-ie-established-ether

than-by-deposit—agreementr
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££3—Net——eontributiont— —-&—-pRrty¥—to—a—Jeint--acecunt —aa--of—any
given—tdamh4£»4§n}4man—ef—&1l—depesiEa—Ehefeta—made—by-ef—fer-the—pafeyT
iess—all-withdrawale--made--by-or-for--theparty-that—have-net--been-paid
to—-or—appltied--to-—the-use—of—any -other-partyr—plun—a—-pro-reata—share—of
any—interest-er—dividendsincluded—in—the-eurrent—balanees——-The—term
ineludesy—in—-adddtiern, anv-proceeds—of-deposit—Ife dnesurance added-to
the—aeecount—by—reaseornof--the —death-of—the-party-whose-net—eontribution
ip—dn--guestionr--In-the -absenee—of--preof-otherwige,—only-—parties—whe
have—-a-present-+ight-—of withdrawal -shall-be—considered--as--having-a-net
eontribution—-and--the-net--contribution -of -each-of--the-partico-having-a
pregent-right-ef-withdrawal-io-deemed—to-be-an-eqgual-smounty

{g)-TPartyl--means--a-person—whoy-by-the—terms—of-the-aecounty-has-a
present—-right,—subleet—to--requesty—-to—payment—from—-a--nultiple-party
aeeguntv—A—EBvbBr—payee—-or-benefleiaryof-a—trust—account——ig-a-party
eply—after—-the -acesunt--becomes-payable—to—-the payee-or--beneficiary-by
reason—of—surviving the eoriginal—payee—or—-trustee——lnless-—the—-econtext
etherwise-requires,—party—ineludes—e—grardian,—conservator-pereonal
representativey—or-assignee—ineluding—a—levying—ereditor,—of-a-parsy-
LEariyi-alse--ineludes--a-person—ddentified —as—a-trustoee-—-of-an—aceount
for—another-whether——eor-—not—a—benefielary-is-named——but-—it—-doce—not
inelude—any —named—benefielary—wmnless-the-heneficiary—hao-—a--present
right—-ef-withdrawal~

£h)—YPaymentt—of- -gums—oR—deposit—ineludes—wthdrawal,—payment—on
eheek—er—other-ddrective of—a-party;—ond any-pledge-—of-guma—on-depoais
by—a-party—and-any-set—sffy—er—reduetion-or-other--disponition-of—uall-er
part-ef-aR-aceount-purauant-te—-a-pledge~

£ 31RO+ D——aeeountl-means—-air—afesunE—payable-—on - regqueat--to-—one
person—during—the--person's-ltifetime—and-on-the-persontla-death-to-one—sr
mere—P+8-b—parees;—oF—to—one-or—more—persens—during-thelsr lifetimen
and—en—the-death—of-all-of-them—to-one—or—mere—PR-0-Dr—payees

£33 2P B+ D —-payee'meants- —a-perosh—deadpnated—on—a P G- B ~-ascount
ag-ene--to--whon—-the-aeesunt—ia—pavable-on-request-after—the-death-of-one
SE-~HOFe—pPeraoRax

£k3—Proof—of--death’-ineludes—-an—eriginai-er-attested-or-eertified
eopy—of-—a—death-certificate —or--record-—or-report—that —is—prime —faeie
ev¥idence--of-—death—under—Seotion-10677—-of -the-Health-and Safety—Codey

-15-




Seetionn—-1530-—+te——1532 r—dneclusive, —ef—-the —Evidenee——Godey—or—another
atatute-of-this-states

£13—A —finanedal--institution-"reeeiveal-atr—-order-or--notice—-under
this-part—vwhen—it—in-received-by-the-partiewlar—office-or-branch-eoffiee
of-the-finaneisl-instdtution—where—the-acecunt—is-earried~

£m)-"Request-means—a-preper-request—for—withdrawals—or-a—eheck—or
erder-fop—payment;——that--complies—with--all-—eenditions—of-the —aeceount
{ineluding-special —reairements——eoncerning —necesvary—signatures)——and
regulationa——of ——the—£inaneial——instdtutdony——but—IE£ —the——finaneial
inatitution——conditions —withdrawal—-sr—payment—oen——eadvaitoe —notiee;——for
purpeses—of—this--part-the-requent—feor—sdthdrawval-or-payment—ig—treated
as-immediately—effeetive—and-o--notice—sf-intent—to-withdraw-is—treated
as—-a-regquest-for-withdrawal~

£a)-tEume-—en—depesitt--means-—-the--balance—payable-—on—a-muliiple-
party——aceount——ineluding—-interenty——dividendsy——and—in——addision——any
ﬂepeﬂiE—44%%—4§ERHHEHKP1HHHHHHH&—&§G&4—E6—&iﬁkiHHKHEH&4%}—{eaaﬂnr<ﬂi—the
death—-of-a-—partyr

{o}-LTrust— AL means-—an-eecount—in -the-name-—of —one—GF-more
partiecas—as—trustee-—for-ene—-eor-more—benefieiaries-where-the-relationship
is--wetabliohed-by—theform—eof—the-—acsount—and—the-deposit—agreement
with—-the—finanelal—institutieon—and -there-is—po--subjeet—of——the-trust
other—than—the-sums—on—deposit—in-the-aeeount+—— I -trust—acesuntr—it
is-not-—-essential —that-—-payment—-to—the--benefielary—be--mentloned—in—the
depogit—agreemenin-—-The—deposit—agreement-—shall-—indiecate—the-—-eurrent
addreso—of —any—-beneficiary,——A--truet-aceount—does-not—inelude-—Ll)-a
regular—trust—aceount-under -a—teatamentary-Lrust—or—a——trust-agreement
that-has—-gignificance--apart-£Erom-the-aceount—-or—{2)-a—£fiduelary-acesunt
atining—£from—a-fidueiary-relation—auch—-as—atterney-elients

£pyr——Withdrawal —ineludes payment—to—a-third -persen--pursusnt—te
eheek-or—other-direetive—of-a—partys

Comment., The introductory portion of former Section 5101 is
restated without substantive change in Section 5120 (application of
definitions)., Subdivision (a) is restated without substantive change
in Section 5122 ("account" defined). Subdivision (b) 1s restated in
Section 5126 ("beneflciary” defined) without substantive change.

Subdivision (¢) 18 superseded by Section 5128, Subdivision (c)
defined "financial institution™ to mean a credit union or Iindustrial
loan company. Under new Section 5128, "financial institution" also
includes a bank, savings and loan association, and other 1like
organization. BSee the Comment to Section 5128.
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Subdivision (d) 1s continued without change in Section 5130. The
first sentence of subdivision {e) is restated in Section 5132 without
substantive change, The second sentence of subdivision (e) 1s restated
without substantive change in subdivision (b) of Section 5122,
Subdivision (f) 1s restated in Sectlon 5134 without substantive
change. Subdivision <(g) 1s restated in Section 5136 without
substantive change. Subdivision (h) 1s restated 1n Section 5138
without substantive change. Subdivision (i) is continued without
change in Section 5140, Subdivision (i} is continued without change in
Section 5142. Subdivision (k) 1s continued without change in Section
5144, Subdivision (1) 1s continued without change in Section 5146.
Subdivision (m) 1s restated in Section 5148 without substantive
change. Subdivision {n) 1is restated 1In Section 5150 without
substantive change. The first, =second, and fourth sentences of
subdivision (o) are continued without substantive change in Section
5152, The substance of the third sentence of subdivision (o) (added by
1987 Cal. Stat. c¢h. 1045) is continued in Section 14868 of the
Financial Code. Subdivision (p) is restated in Section 5154 without
substantive change.

Probate Code §§ 5120-5154 (added). Definitions
SEC. __ . Article 2 (commencing with Section 5120) is added to
Chapter 1 of Part 1 of Division 5, to read:
Article 2. Definitions

§ 5120, Application of definitions

5120. Unless the provision or context otherwise requires, the

definitions in this article govern the construction of this part.

Comment. Section 5120 restates without substantive change the
introductory portion of former Section 5101. Section 5120 is
consistent with the introductory clause of Uniform Probate Code Section
6-101 (1982},

§ 5122. Account

5122, ({a) "Account" means a contract of deposit of funds between
a depositor and a financial institution, and includes a checking
account, savings account, certificate of deposit, share account, and
other like arrangement,

(b} "Account” doez not include:

(1} An account established for deposit of funds of a partnership,
joint venture, or other association for business purposes.

(2) An account controlled by one or more persons as the duly
authorized agent or trustee for a corporation, wunincorporated

assoclation, or charitable or civic organization.
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{3) A regular fiduciary or trust account where the relationship is
established other than by deposit agreement.

Comment. Subdivision (a) of Section 5122 restates subdivision (a)
of former Section 5101 without change and is the same in substance as
subsection (1) of Section 6-101 of the Uniform Probate Code (1982),
Subdivision (b) of Section 5122 restates the second sentence of
subdivision (e} of former Section 5101 without substantive change and
is the same in substance as the second sentence of subsection (5) of
Section 6-101 of the Uniform Probate Code (1982).

124 ent
5124, “Agent" means a persen who has a present right, subject to
request, to payment from the account as an attorney in fact under a
power of attorney.

Comment. Section 5124 is a new provision See Section 5204 (power
of attorney with respect to accounts at financlal institutions).

Note, The new definition of "agent” is needed because the new
statute provides for a special power of attorney with respect to
accounts in financial institutions. 5ece Section 5204.

§ 5126. Beneficiary
5126. "Beneficiary" means a person named in a trust account as

one for whom a party to the account is named as trustee.

Comment, Section 5126 restates subdivision (b) of former Section
5101 without substantive change and is the same in substance as
subsection (2) of Section 6-101 of the Uniform Probate Code {1982).
See Section 5152 defining "“trust account." The effect of the definition
of "trust account” in Section 5152 1s to give that term the meaning of
what is commonly known as a Totten trust account. As used in this
part, "trustee" means the trustee of a Totten trust account.

§ 5128, Financial institution

5128. "Financial institution” includes:

{a) A financial institution as defined in Section 40.

{b) An industrial loan company as defined in Section 13003 of the
Financial Code,

Comment . Section 5128 supersedes subdivision (c)} of former
Section 5101. The term "financial institution™ as defined 1in
subdivision (c¢) of former Section 5101 was limited to credit unions and
industrial lcan companies. The new definition in Section 5128 applies
as well tc banks, savings and loan assoclations, and other 1like
organizations. See Section 40 ("financial institution" defined).
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Subdivision (a) of Section 5128 is comparable to subsection (3) of
Section 6-101 of the Uniform Probate Code (1982). Subdivision (b) of
Section 5128 continues a portion of subdivision (c) of former Section
5101,

§ 5i30. Joint account

5130. "Joint account"” means an account payable on request to one
or more of two or more parties whether or not mention is made of any
right of survivorship.

Comment, Sectlon 5130 continues subdivision (d) of former Section
5101 without change and is the same in substance as subsection (4) of
Section 6-101 of the Uniform Probate Code (1982).

§ 5132, Multiple-party account

5132, A "multiple-party account" is any of the following types of
account:

(a) A joint account,

(b)Y A P.0.D. accoumt.

(c) A trust account.

Comment. Section 5132 restates the first sentence of subdivision
(e) of former Section 5101 without substantive change, and is the same
in substance as the first sentence of subsection (5) of Section 6-101
of the Uniform Probate Code (1982).

§ 5134, Net contribution

5134, (a) "Net contribution" of a party to a joint account as of

any given time is the sum of all deposits thereto made by or for the
party, less all withdrawals made by eor for the party that have not been
paid to or applied to the use of any other party, plus a pro rata share
of any interest or dividends earned, whether or not included in the
current balance. The term includes, in addition, any proceeds of
deposit life insurance added te¢ the account by reason of the death of
the party whose net contribution is in question.

{(b) In the absence of proof otherwise, only parties who have a
present right of withdrawal shall be considered as having a net
contribution and the net contribution of each of the parties having a

present right of withdrawal is deemed to be an equal amount,
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Comment, Sectlon 5134 restates subdivision (f) of former Section
5101 with the substitution of "whether or net included in the current
balance" for the former phrase "included in the current balance."

Subdivision {(a) of Section 5134 is the same in substance as
subsection (6) of Section 6-101 of the Uniform Probate Code (1982). As
may be seen from examination of the provisions of this part, "net
contribution” as defined in Section 5134 has ne application to the
financial institution-depositor relationship. Rather, it is relevant
only to controversies that may arise Thetween parties te a
multiple-party account.

Subdivision (b) of Section 5134 is not found in the Uniform
Probate Code. This subdivision provides a clear rule concerning the
amount of ™net contribution™ in the ahsence of proof of a different
amount.

§ 5136. Party

5136. {a) "Party" means a person who, by the terms of the

account, has a present right, subject to request, to payment from a
multiple-party account other than as an agent. Unless the context
otherwlse requires, "party" includes a guardian, conservator, perscnal
representative, or assignee, including a levying creditor, of a party.

{(b) A P.0.D, payee i3 a party only after the account becomes
payable to the payee by reason o¢f surviving all persons named as
original payees.

{c) "Party" includes a person identified as a trustee of a trust
account for another whether or not a beneficiary is named, but it does
not include any named beneficiary iunless the beneficiary has a present
right of withdrawal. A beneficiary of a trust account is a party after
the account becomes payable to the beneficiary by reason of surviving
all persons named as trustees.

Comment, Section 5136 restates subdivision {g) of former Section
5101 without substantive change and 1s the same 1In substance as
subgection (7) of Section 6-101 of the Uniform Probate Code (1982).
The phrase ‘*other than as an agent" in the first sentence of
subdivision (b) makes clear that the person named as an agent (attorney
in fact under a power of attorney) is not a "party" for the purpcses of
the statute. 3See Section 5124 (defining "agent").

1 Payment
5138. "Payment” of sums on deposit includes all of the following:
(a) A withdrawal, including payment on check or other directive of
a party.
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{b) A pledge of sums on deposit.
(c) A set-off, reduction, or other disposition of all or part of
an account pursuant to a pledge.

Comment, Section 5138 continues subdivision (h) of former Section
5101 without substantive change and is the same in substance as
subsection (8) of Section 6-101 of the Uniform Probate Code (1982).

514 P.0,D. account

5140. "P.0.D. account™ means any of the following:

(a) An account payable on request to one person during the
person's 1llfetime and on the person's death to one or more P.0.D.
payees,

{(b) An account payable on request to one or more persons during
thelr lifetimes and on the death of all of them to one or more P.0.D.
payees,

Comment, Section 5140 continues subdivision (i) of former Section
5101 without substantive change and i1s the same in substance as
subsection (10) of Section 6-101 of the Uniform Probate GCode (1982).

142, P.0,D, payee
5142, "P.0.D. payee"” means a person designated on a P.0.D.
account as one to whom the account is payable on request after the
death of one or more persons.

Comment, Sectlon 5142 continues subdivision (j) of former Section
5101 without change and is the same in subatance as subsection (11) of
Section 6-101 of the Uniform Probate Code (1982).

§ 5144, Proof of death
5144, "Proof of death"” includes any of the following:

(a) An original or attested or certified copy of a death
certificate.

{b) A record or report that is prima facie evidence of death under
Section 10577 of the Health and Safety Code, Sections 1530 to 1532,
inclusive, of the Evidence Code, or another statute of this state.

Comment. Sectlon 5144 continues subdivision (k) of former Section
5101 without substantive change and is consistent with subsection (9)
of Section 6-101 of the Uniform Probate Code (1982).
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§ 5146. Receives

5146, A financial institution "receives" an order or notice under
this part when it is received by the particular office or branch office
of the financial institution where the aceount is carried.

Comment. Section 5146 continues subdivision (1) of former Section
5101 without change. There is nc comparable provision in the Uniform
Probate Code.

514 Request

5148. T"Request" means a proper request for withdrawal, including
a check or order for payment, that complies with all conditions of the
account {including special requirements concerning necessary
signatures) and regulations of the financial institution; but, if the
financial institution conditions withdrawal or payment on advance
notice, for purposes of this part the request for withdrawal or payment
is treated as immediately effective and a notice of intent to withdraw
i3 treated as a request for withdrawal.

Comment. Section 5148 restates subdivision {m) of former Section
5101 without substantive change and is the same 1in substance as
subsection (12} of Section 6-101 of the Uniform Probate Code (1982).
Various signature requirements may be involved in order to meet the
withdrawal requirements of the account. A '"request" involves
compliance with these requirements. A "party" is one (other than an
agent) to whom an account is presently payable without regard for whose
signature may be required for a "request."

§ 5150, Sums on deposit
5150. "Sums on deposit" means both of the following:

(a) The balance payable on an account, including interest and
dividends earned, whether or not included in the current balance.

{b) Any life Insurance proceeds added to the account by reason of
the death of a party.

Comment. Section 5150 continues subdivision (n) of former Section
5101 without substantive change and 1s the same Iin substance as
subsection (13) of Section 6-101 of the Uniform Probate Code (1982).

§ 5152, Trust account

5152. (a) "Trust account" means an account in the name of one or
more parties as trustee for one or more beneflciaries where the

relationship is established by the form of the account and the deposit
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agreement with the financial institution and there 1s no =ubject of the
trust other than the sums on deposit in the account. In a trust
account, it is not essential that payment to the beneficiary be
menticned in the deposit agreement.

(b) A trust account does not include either of the following:

(1) A regular trust account under a testamentary trust or a trust
agreement that has significance apart from the account.

{2) A fiduclary account arising from & fiduciary relatjon such as
attorney-client.

Comment, Section 5152 continues subdivision (o) of former Section
5101 without change and is the same in substance ag subsection {14) of
Section 6-101 of the Uniform Probate Code (1982).

§ 5154, Withdrawal
5154, "Withdrawal" includes payment te a third person pursuant to

a check or other directive of a party or an agent.

Comment., Section 5154 continues subdivision (p) of former Section
5101 with the addition of the reference to payment to "“an agent.”" See
Section 5124 (defining "agent")}. See alsc Section 5204 (power of
attorney with respect to accounts at financial institutions). Section
5154 18 the same In substance as subsection (15) of Section 6-101 of
the Uniferm Probate Gode (1982), except that the UPC provision does not
include the reference tc payment to "an agent.”

Probate Code 203 (added Creation of multiple-party relati i
SEC. ___ . Section 5203 is added to the Probate Code to read:
5203. (a) The following words contained in a signature card,

passhook, contract, cor instrument evidencing an account, cr words to

the same effect, executed before, on, or after July 1, 1990, create the
following accounts:

(1) Joint account: "This account/certificate of deposit 1is
Jointly owned by the named parties. On the death of any cof them,
ownershlp passes to the survivor(s).”

{2} P.0.D. account with single party: "This account/certificate
of deposit is owned by the named party. Upon the death of that party,
ownership passes to the named P.0.D. payee(s)."

(3) P.0.D. account with multiple parties: "This account is
jointly owned by the named parties. Upon the death of any of them,
ownership passes to the survivor(s). Upon the death of all of the
parties, ownership passes to the named P.0,D, beneficiary(les).”
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(b) Use of the form language provided in this section 1s not
necessary to create an account that is governed by this part. A
contract of deposit using language that is not substantially the form
language provided in this section 1s nevertheless governed by the
provisions of this part that govern that type of account if the
contract of deposit creates substantially the same relationship between
the parties as an account created using the form language provided in
this section. By way of illustration and not of limitation, (1) a
Jjoint account has rights of survivorship as provided in this part even
though no mention is made of any right of survivorship unless there 1s
clear and convincing evidence of a different intent and (2) a P.,0.D.
account with multiple parties may be combined with an agency account
described in Section 5204.

Comment. Section 5203 is a new provision drawn in part from
Section 705.02 of Wisconsin Statutes Annotated (West 1981 & Supp.
1987). The section provides form language for multiple-party
accounts. The form language need not be used, however, and a contract
of deposit that does not use the form language 1s nevertheless governed
by this part if the contract of deposit provides for substantially the
same relationship between the parties. For example, an account held by
two persons as "joint tenants with right of survivorship" 1s treated as
a Joint account under this part., Likewise, an account payable on
request to one or more of two or more parties is treated as a joint
account under this part even though no mention is made of any right of
survivorship. See Section 5130 ("joint account"™ defined). An account
treated as a joint account belongs to the parties in preportion to
their net contributions and passes to the survivors unless there is
clear and convincing evidence of a different intent. See Sections 5301
{ownership during lifetime) and 5302 (right of survivorship). But see
Section 5306 (tenancy in common accounts). Although this part does not
govern the rights during lifetime and upon death of the parties to a
tenancy in common account, a party to a tenancy in common account can
designate a P,0.D. beneficlary tc receive that tenant's share of the
account upon the tenant's death, and the provisicns of this part would
be applicable with respect to the P.0.D. designation.

Section 5203 does not provide form language for a trust account
{as defined in Section 5152), since the P.0.D. account serves the same
function. However, a trust account is authorized and 1s governed by
the provisions of this part that apply to trust accounts.

Probate Code § 5204 (added). Power of attorney with respect teo accounts
at financial institution

SEC. . Section 5204 is added tec the Probate Code to read:

5204, (a) In addition to a power of attorney otherwise authorized

by law, a separate power of attorney is authorized under this section
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with respect to any account at a financial institution. For the
purposes of this section, account includes checking accounts, savings
accounts, certificates of deposit, savings certificates, and any other
depository relationship with the financial institution.

(b) The separate power of attorney under this section shall be in
writing, signed by the person or persons giving the power of attorney,
and shall explicitly identify the attorney in fact or attorneys in
fact, the financlial institution, and the account or accounts subject to
the power. Language in substantially the following form is sufficient
to create a power of attorney under this section: "Transactions
regarding this account/certificate of deposit may be made by the named
agent(s). No present or future ownership or right of survivorship is
conferred by this designation. This agency is governed by Section 5204
of the Californlia Probate Code." Nothing in this section prevents the
attorney in fact from also being designated as a P.0.D. payee,

{c) The power of attorney granted under this section shall endure
as between the grantor and grantee of the power until the earlier to
happen of the following:

(1) Revocation by the grantor of the power.

{2) Termination of the account.

(3) Death of the grantor of the power.

(4) Appointment of a guardian or conservator of the estate of the
grantor of the power,

{(d) A financial institution may rely upon the wvalidity of the
power of attorney granted under this section and shall be held harmless
from any liability for doilng =so0. Payment made in reliance upon the
validity of the power of attorney granted under this section discharges
the financial institution from all claims for the amounts so paid. The
protection provided by this subdivision does not extend to payments
made after written notice 1s received by the financial institution as
to any of the events of termination of the power under subdivision
(c). No other notice or any other information shown to have been
avallable to the financial institution shall affeet its right to the
protection provided by this subdivision.

{e) The attorney in fact acting under the power of attorney

granted under this section shall maintain such books or recerds as will
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permit an accounting of the acts of the attorney 1in fact if an
accounting is requested by a legal representative of the grantor of the
power.

(f) The attorney in fact sacting under a power of attorney granted
under this section 1is 1liable for any disbursement other than a
disbursement to or for the benefit of the grantor of the power, unless
the grantor has autherized the disbursement in writing.

{g) Any power of attorney granted under this section, not signed
in the presence of an authorized person at the financial institution,
‘may be rejected by the financial institution until the grantor of the
power has satisfied the financial institution of the validity of the
power,

(h) Nothing in this section limits the use or effect of any other
form of power of attorney for transactions with a financial institution,

Comment. Section 5204 1s a new provision drawn from a Minnesota
statute, See Minn., Stat. Ann. § 528.16 {West 1975 & Supp. 1987).
Naming a person as agent--technically giving the person named as agent
a power of attorney with respect to account transactions——is commonly
used for convenlence and permits the agent to make withdrawals from the
account. BEven though the account is presently payable to the agent,
the account belongs to the parties toc the account, and the power of
attorney gives the agent no ownership or survivership right in the
account,

Probate Code 1 {amended). Ownership dur] lifetime

SEC, _ . Section 5301 of the Probate Code is amended to read:

5301. (a) A Jjoint account belongs, during the lifetime of all
parties, te the parties in proportion to the net contributions by each
to the sums on depeosit, unless there is clear and convincing evidence
of a different intent.

(b) A P.0.D. account belongs to the original payee during his or
her lifetime and not to the P,0.D. payee or payees, If two or more
parties are mnamed as original payees, during their lifetimes the
account belongs to them in proportion to the net contributions by each
to the sums on deposit, unless there is clear and convincing evidence
of a different intent.

(c) Unless a——contrery-intent--de--wmanifested-by—theterma—of-—the
aceount-or-the-depenit-agreement—oF there is ether clear and convineing
evidence gof a different intent or of an irrevocable trust, a trust
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account belongs beneficially to the trustee during his or her lifetime,
and if two or more parties are named as trustee on the account, during
their lifetimes the account belongs beneficially to them in proportion
to the net contributions by each to the sums on deposit, unless there
is clear and convincing evidence of a different intent. If there {3 an
irrevocable trust, the account belongs beneficially to the beneficiary.

Comment, The introductory clause of subdivision (e¢) of Section
5301 is revised to conform to language used in other provisions of this
part.

Probate Code 2 (amended Right of s vorshil
SEC. _ . Section 5302 of the Probate fode is amended to read:
5302. (a) Sums remalning on deposit at the death of a party to a
Joint account belong to the surviving party or parties as agalnst the
estate of the decedent unless there is clear and convincing evidence of

a different 4antentien intent. If there are two or more surviving

parties, their respective ownerships during lifetime shall be in
propertion to their previous ownership interests wunder Section 5301
augmented by an equal share for each survivor of any interest the
decedent may have owned 1n the account I1mmediately before the
decedent's death; and the right of survivorship continues between the
surviving parties.

{b) If the account is a P.0.D account:

{1) On death of one of two or mere original payees, the rights to
any sums remaining on deposit are governed by subdivision (a).

{2) On death of the sole original payee or of the survivor of two
or more original payees, (A) any sums remaining on deposit belong to
the P.0.D. pavee or payees if surviving, or to the survivor of them if
one or more die before the original payee, (B) if two or more P.0.D.
payees survive, any sums remaining on deposit belong to them in equal
and wndivided shares unless the terms of the account or deposit
agreement expressly provide for different shares, and (C) 1f two or
more P.0.D. payees survive, there is mno right of survivorship in the
event of death of a P.0.D payee thereafter unless the terms of the
account or deposit agreement expressly provide for survivorship between
them,
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{c) If the account is a trust account:

(1) On death of one of two or more trustees, the rights to any
sums remaining on deposit are governed by subdivision {(a).

{(2) On death of the sole trustee or the survivor of twc or more
trustees, {(A) any sums remaining on deposit belong to the person or
persons named as beneficlaries, 1f surviving, or to the survivor of
them if one or more die before the trustee, unless there is clear and
convincing evidence of a eontrary different intent, (B) if two or more
beneficlaries survive, any sums remaining on deposit belong to them in
equal and undivided shares unless the terms of the account or deposit
agreement expressly provide for different shares, and (C) if two or
more beneficiarles survive, there is no right of survivorship in event
of death of any beneficiary thereafter unless the terms of the account
or deposit agreement expressly provide for survivorship between them.

(d) In other cases, the death of any party to a multiple-party
account has no effect on beneficlal ownership of the account other than
to transfer the rights of the decedent as part of the decedent's estate,

(e) A right of survivorship arising from the express terms of the
account or under this section, a beneficlary designation in a trust
account, or a P.0.D. payee designation, cannot be changed by will,

Comment . Section 5302 is amended to make technical,
nonsubstantive revisions in the first sentence of subdivision (a) and
in subdivision {c){2) to conform to language used in other provisions
of this part.

Under subdivision (a) of Section 5303, rights of survivorship are
determined by the form of the account at the death of a party. Under
that section, a party having the right of withdrawal can eliminate
survivorship rights, for example, by closing out the account having the
survivorship rights and opening a new account without survivorship
rights. See the Comment to Section 5303.

Probate Code amended},. Rights of survivorship determined
form of account at time of death; methods for ch e of terms of
account
SEC. . Section 5303 of the Probate Code is amended to read:

5303. (a) The provisions of Section 5302 as to rights of
survivorship are determined by the form of the account at the death of
a party.

(b) Once established, the terms of a multiple-party account can be

changed only by any of the following methods:
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{1) Clesing the account and reopening it under different terms.

(2) Presenting to the financial institution a modification
agreement that is signed by all parties with a present right of
withdrawal. If the financial institution has a form for this purpose,
it may require use of the form,

(3) If the provisions of the terms of the account or deposit
agreement provide a method of modification of the terms of the account,
conplying with those provisions.

(4) As provided in subdivision {c) of Sectlion 5405,

{c) During the lifetime of a party, the terms of the account may
be changed as provided in subdivision (b) to eliminate or to add rights

of survivorship. Withdrawal of funds from the account by a party with

a present right of withdrawal during the lifetime of a party also

eliminates rights of survivorship upon the death of that party with
respect to the funds withdrawn.

Comment. Section 5303 1s amended to add subdivision (c¢), which is
a clarifying, nonsubstantive provision. Under subdivision (2), rights
of surviversgship are determined by the form of the account at the death
of a party. Subdivision (c) makes clear that the terms of the account
that can be changed Include terms relating to rights of survivorship.
For example, under subdivision (b), a party having the right of
withdrawal can eliminate survivorship rights by closing out the account
having the survivorship rights and opening a new aceount without
survivorship rights. See the opinion in Estate of Propst, 203 (Cal.
App. 3d 993, Cal. Rptr (1988) (rehearing denied) (opinion
ordered not to be republished in the official reports by Supreme GCourt
upon denial of hearing), stating that a decedent could unilaterally
sever joint tenancies in accounts covered by Sections 5303 and 5305 by
closing the accounts and recpening them in hls name aleone. The court
noted, however, that Sections 5303 and 5305 were applicable only to
credit unions and Industrial loan companies and not to bank or savings
and loan association accounts. Accordingly, the court held that the
decedent could not eliminate the rights of survivorship created bdy
joint tenancy bank and savings and lcan association accounts by closing
the accounts and opening other accounts or purchasing other property
with the funds withdrawn. The extension of this part to cover accounts
in banks and savings and loan associations changes this helding and
permits the decedent unilaterally to sever joint tenancies in accounts
in bank and savings and loan asscoclations 1f the decedent has the
unilateral right of withdrawal from the accounts, Withdrawal of the
funds from the accounts will not, however, change the other rights of
the parties to the moneys withdrawn. See Section 5301 (ownership
during lifetime), 5305 (presumption of community property). See also
the Comment to Section 5305.

-29-




Probate Gode § 5305 (amended), Pregsumption that gums on deposit are
community property

SEC. . Section 5305 of the Probate Code is amended to read:
5305. (a) Notwithstanding Sections 5301 to 5303, inclusive, 1f

parties to an account are married to each other, whether or not they
are so described in the deposit agreement, their net contribution to
the account is presumed to be and remain their community property.

(b) The presumption established by this section is a presumption
affecting the burden of proof and may be rebutted by proof of either of
the following:

(1) The sums on deposit that are claimed to be separate property
can be traced from separate property unless it 1s proved that the
married persons made an a written agreement that expressed their clear
intent that such sums be their community property.

(2) The married persons made a written agreement, separate from
the deposit agreement, that expressly provided that the sums on
deposit, claimed not to be community property, were not to be community
property.

{c) Notwithstanding subdivision (a), a right of survivorship
arising from the express terms of the account or under Section 5302, a
beneficiary designation in a trust account, or a P.0,D. payee
designation, cannot be changed by will,

{d) Except as provided in subdivision (¢}, a mnmultiple-party
account created with commmity property funds does not in any way alter
communlty property rights.

Comment. Paragraph (1} of subdivision (b) of Section 5305 is
amended to require that the community property agreement be in
writing. This is consistent with paragraph {(2) of subdivision (b) and
with Givil Code Section 5110.730.

During the 1lifetimes of the married persons, the terms of the
contract of deposit may be changed as provided in Section 5303 to
eliminate or to add rights of survivorship. If there 1s a survivorship
right in the surviving spouse at the time of the other spouse's death,
the surviving spouse takes the share of the deceased spouse by right of
survivorship. See subdivision {c¢) of Section 5305. If there 1s no
survivorship right in the surviving spouse at the time of the other
spouse's death and the account consists of community property, the will
of the deceased spouse may dispose of the deceased spouse’'s share eof
the account.

If a spouse has the unilateral right to withdraw funds from the
account, that spouse may terminate all rights of survivorship by
withdrawing the funds from the account and depositing them in another
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account that does not give the spouses rights of survivorship. Either
spouse could then dispose of his or her share of the funds in the new
account by will. One spouse may not, however, deprive the other spouse
of community property rights by unilateral action with respect te funds
in a multiple-party account created with community property funds., For
example, 1If a spouse withdraws community property funde from a
multiple-party account and deposits the funds withdrawn in an account
in his or her name, this does not change the community property
interest of the other spouse iIn the funds 8o deposited. See
subdivision {(4).

Likewise, for example, if the funds in a joint account of a
married couple have their source in the separate property of the wife,
the husband can eliminate survivorship rights by closing out the
account and opening another account in his own name, but absent an
agreement of the husband and wife this would not change the ownership
interest of the wife in the funds withdrawn. See Section 5301 (joint
account belongs, during the lifetime of all partles, to the parties in
proportion to the net ceontributions of each to the sums on depesit,
unless there is clear and convincing evidence of a different intent).

Probate Code § 35 amended Tenancy in ¢ n_accounts
SEC. _ . Section 5306 of the Probate Code 1s zamended to read:
5306. Fer Notwithstanding Section 5302, for the purposes of this
chapter, if a jeoint account was established before July Iy 10847 and
the aeceouné was an account is established as a "tenancy in common®
accoimt, no right of survivorship arises from the terms of the account

or under Section 5302 unless the terms of the account or deposit

agreement expressly provide for survivorship.

Comment. Section 5306 is amended to make it apply to all tenancy
in common accounts, whenever established, and to add an exception where
the terms of the account or deposit agreement expressly provide for
survivorship., For example, a party to a tenancy in common account may
deslgnate a P.0.D. beneficlary to receive that tenant's share of the
account upon the tenant's death.

Probate Code 401 ended FPinancial institutions protection:
multiple party accounts; terms; requirements

SEC. __ . S8ection 5401 of the Probate Code is amended to read:

5401. (a) Financlial institutions may enter Iinte multiple-party
accounts to the same extent that they may enter into single-party
accounts. Any multiple-party account may be paid, on request and
according to its terms, to any one or more of the parties or agents.

(b) The terms of the account or deposit agreement may require the

signatures of more than one of the parties to a multiple-party account
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during their lifetimes or of more than one of the survivers after the
death of any one of them on any check, check endorsement, receipt,
notice of withdrawal, request for withdrawal, or withdrawal order. In
such case, the financial institution shall pay the sums on deposit only
in accordance with such terms, but those terms do not limit the right
of the sole survivor or of all of the survivors to receive the sums on
deposit.

(c) A financial institution shall--net—be is not required to
Inquire as to the source of funds received for deposit to a
multiple-party account, or to inquire as to the proposed application of
any sum withdrawn from an account, for purposes of establishing net
contributions.

Comment., Section 5401 1s amended to add the reference to agents
in subdivision (a). See Section 5124 (defining "agent")., See also
Section 5204 (power of attorney with respect to accounts at financlal
institutions).

Probate Code &4 technical amendment Payment of account held in
trust form where financial institution has no motice that account

is not a "trust account”

SEC., _ . Section 5406 of the Probate Code 1s amended to read:

5406. The provisions of this chapter that apply to the payment of
a trust account apply to an account in the name of one or more parties
as trustee for one or more other persons if the financial institution
has no other or further notice that the account 1s not a trust account
as defined in Section 5i8% 5152,

Comment., Section 5406 1s amended to substitute a reference to
Section 5152 in place of the former reference to Section 5101. The
definition of "trust account" is now found in Section 5152.

Probate Code § 5407 {amended Payment to minor

SEC. . S8ection 5407 of the Probate Code is amended to read:

5407. 1If a financial institution is required or permitted to make
payment pursuant to this chapter to a person who 1s a minor:

(a) If the minor is a party te a multiple-party account, payment
may be made to the minor or to the minor's order, and payment so made
is a valid release and diacharge of the financial institution, but this
subdivision does not apply if the account is to be paid to the miner
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because the minor was designated as a P.0.D. payee or as a beneficiary

of a trust account.

(b) In cases where subdivision {(a) does not apply, payment shall

Part 9 (commencing with Section 3%00) of Division 4, or as provided in
Chapter 2 (commencing with Section 3400} of Part 8 of Division 4.

Conment , Section 5407 is amended to authorize payment by a
financial institution under the Uniform Transfers to Minors Act. ODnder
the Uniform Act, if there has been no nomination of a custodian,
$10,000 or less may be transferred to an adult member of the minor's
family or to a trust company without the need for a court order,
Section 3907. In addition, the court may order that all or part of the
money be paid to a custodian under the Uniform act for the benefit of
the minor. See Section 3413,
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CORFORMING REVISIORS

Civil Code § 683 (amended). Joint tenan

SEC. _ . Sectlon 683 of the Civil Code is amended to read:

683. (a) A Joint interest is one owned by two or more persons in
equal shares, by a title created by a single will or transfer, when
expressly declared in the will or transfer to be a joint tenancy, or by
transfer from a sole owner to himself or herself and others, or from
tenants in common or joint tenants to themselves or some of them, or to
themselves or any of them and others, or from a husband and wife, when
holding title as community property or otherwise te¢ themselves or to
themselves and others or to one of them and te another or others, when
expresaly declared in the transfer to be a joint tenancy, or when
granted or devised to executors or trustees as Jjoint tenants. A joint
tenancy 1in personal property may be created by a written transfer,
instrument, or agreement.

(b) Provisions of this section do not apply to a Jeoint account in
a financial institution 1f Part 1 (commencing with Section 5100) of
Division 5 of the Probate Code applies to such account.

{e)}—Provisione—of -this-seetion—shall-not—restrict--the -ereation—of
a—jeint-tenaney-in-a-bark-depoait-as-provided—for-in-the-Bank-Aee~r

Comment. Subdivision {c) of Section 683 is deleted to reflect the
expansion of the California Multiple-Party Accounts Law te include
banks, savings and loan associations, and other like organizations.
See Prob. Gode § 5128 ("financial institution" defined), Banks are now
governed by subdivision (b).

Financial Gode § 852 (repealed), Joint bank accounts
SEC. . Section 852 of the Financial Code is repealed.

882 -—-When-a-deposit-ija-made-in-a-bank-in-the-nawes—-of--twe-—oF-more
persoray—rether-miner—or--adul—in—-such-—form—that—the--moneye-in-the

- apestdRt—are—payabie—-to--the-surviver-er-swrvivers—-then--such -depesit-and
all--addi-ti-ons--therete-—-shall-bhe-the-property—of-such--persons—-as—Jjeint
tenanter——The-poReys—in-auveh-aceount—mey-be—-pald-—te-—er—-on-the-erder-of
any—one—-of--sueh-persens—during-their-1ifetimes—er—to—er—en—the-order—of
any-one—of-the-aurvivore—ef—them-after the death-of-any—-one or-moere—of
themy——-By-weitten—ingtruetions—piven —to—+the bank-by—-the -depositer—or
depositeoray-the-eignatures——-of-more—than—-one—ef—-—such—persens-during
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their-tifetimes-or-of-mere-than-one—of-the—swrvivers—after-the-death—of
any—-ofte--ef—them-may--be-regquired—on-any—-cheel;——receiptr-or—withdrawal
order—in-whi-ch--cane-the-bank—shall--pay-the-mereys-in—the--aceount-—only
in--aceordance -with--such-instruetions-—but--no—sueh--instruetions—shall
iimit—the-right--of—the-surviver-er-survivors-to--receive-the—-moneys—in
the-aeesunt~
Payment-ef-ail-of—any-of-the-moneys—in-sueh--socount--as—provided—-in
the—preceding -paragraph—ef—this -seetion—shall-discharge--the-bank—£from
1iability-—with--respect—to—-the-moneys—go-paid,—prior-to—reececipt—by--the
partieular—office orbranch-office-of—the-bank-where-such-acecount-is
earriced-of-a—written-notice—£from-—any-one—of—them--directing--the bank-net
fo—permlt——withdrawale—in -accordance-with—the--torms—of—the-aceount o
the—inatruetiong—-After—reecelpt—-of-aueh-notice—abanle-—may—refuaes
without—1iability;—to-honor-any—eheeky—reeedpiy—or-withdrawal —order-en
the-seenunt-pending—determination-of-the-rights—of-the-parties~

Comment. The first sentence of former Section 852 is superseded
by Probate Code Sections 5130 ("joint account” defined), 5301
(ovnership during 1lifetime), and 5407 (minor as party to a
multiple-party account). The second sentence is superseded by Probate
Code Sections 5302 (right of survivorship), 5402 (payment of joint
account}, and 5407 (payment tc¢ minor). The substance of the third
sentence 1s continued In Probate Code Section 5401(b) (payment from
multiple-party accounts),

The fourth and fifth sentences are superseded by Probate Code
Sections 5146 ("recelves" defined} and 5405(a) and {c¢) (payment as
discharge). These provisions protect the bank from liabllity whether
of not payment is consistent with the beneficial ownership of the
account, unless the bank has been served with a court erder restraining
payment or has recelved written notice from a party that withdrawals
should not be permitted. The new provisions give the bank at least as
much protection as it had under former law.

Financial Code § 852 (added), Multiple-party accounts
SEC. . Section 852 is added to the Financial Cede, to read:

852. A bank account that is a multiple-party account as defined
in Section 5132 of the Probate Ccde is governed by Part 1 (commencing
with Section 5100) of Division 5 of the Probate Code,

Comment . Section 852 makes reference to the CGCalifornia
Multiple-Party Accounts Law, which applies to banks. See also Fin.
Code § 102 ("bank" defined).
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Financial Code § 852 repealed Pay—on-death accounts
SEBC, ______ .+ Section 852.5 of the Financial Code 1s repealed.
853+5+——-fa) —Ap--used--in--this—seetion——lpay—-on—death-—provision”
means+
£1)y—A-provision—of—a-bank-aeecount—agreement-—for—an—-aceount-whieh
{ea—in-the—name-—-of -one—person;——whiech—provides that —upen—the--death-eof
that-perscon—the—moneye—-in —the—seeount—shall-beeome—the-property—o£-and
are—-payabie—toy—one—er-mere—designated-payeesy
£23—A-—provision-of£—a-bank—aceount—agreenent--for—an—-account—whiech
ig—in-—the—name—-of -tWo—-or-wore—persond,—which -—providea—that—upon-the
death-of-all-of-sueh-perssna-the-noneys-in-the—account—-shall become-the
preperty—ofy—and-are-payeble—toy—one—or-pore-designated—payeesy
£b)}—-Any--transfer-of-property—to--the —designated-—payee—or-payees
pursdant—to-the-terme-—of—a-pay—on-death-provision-ehall-be-given-effeet
under—the-terma--of -the-bank-aecount—agreement—and -shall-—net—-be-deemed
to—-he-—-a——testamentary——diopesitien——of——propertyr—-—The —right-—ef——the
designated——payee——or—payees—to--reseive--guch—property-shall —aot—be
dentedy—abridgedy—or--affected-on-the -grounds—that—the-right—-has—ne:
been-ereated-by—a-writing -executed -in-acecordanee—with--the -lows —-of -this
state—preaeribing-—-the--requirements—to-—effeet—a-—valid--testamentary
dispoaltien-ef—prepertyr
{ey—The-bank-shall—sale—payment—in—aceordanee—with-the terme—of
the-pay—eon-—death-provision,—and-aueh-payment——shall-diseharge the -bank
£rom—1iabildty.with--respect-—to—the-meneys—ao--paid—unlese-prier—te—the
payment—-the--bank-has—-been—served-with a—eeurt——order—restraining -the
paymentr

Comment, Former Section 852.5 1s repealed because the section
duplicated provigsions in the California Multiple-Party Accounts Law
(Prob. Code §§ 5100-5407). Subdivision (a) of former Sectlon 852.5 is
continued in substance in Probate Code Sectlion 5140 ("P.0.D. account"
defined). Subdivision (b) is continued in substance in Probate Code
Section 5304 (transfers nontestamentary). Subdivision (c¢) is continued
in substance in Probate Code Section 5405 (payment as discharge).
These sections now apply to banks. See Probate Code Section 5128
("financial institution" defined).

Financial Code 8 epealed Trust_accounts

SEGC. . Section 853 of the Financlal Code is repealed.
853 5—Vhenever-any—deposit—o--wade—in—a—bank~-by-any-persen-whieh
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in-formdo-in-trust-fer—ansthery—but--no-—vther—-or—further—notiece—of-the
exiatenee—and--terme-ofF—a-legal—and-valid trust-is-given—din-weiting -te
the—bank;—-in-the—event—of-the--death of -the-trusteey—the-deposit—er—any
part—thereef—may-be-pald—to—the-person—for-whom-the—deposit--was—mades
whether—-er—not-8ueh-person—-ig—-a—miners

Comment, Former Section 853 is superseded by Sections 5404, 5406,
and 5407 of the Probate Code. The substance of former Section 853 is
continued in Section 5406 of the Probate Code, except that Section 5407
of the Probate Code iImposes restrictions on payment of multiple-party
account funds te a minor.

Note. Section 853 of the Financial Code., like Section 6853 of the
Financial Code, requires notice that the account is & conventional
trust account rather than a Totten trust to be given "in writing.”
However, Probate Code Section 5406 does not require a writing. Should
Section 5406 be amended to add the requirement that notice be "in
writing™?

Financlal Code § 6661 (technical amendment)., Notice of adverse claim

to savings account or perscnal property
SEC. . Section 6661 of the Financial Code is amended to read:

6661, HNotlce to an association or federal association of an
adverse claim to a savings account of, or to personal property held for
the account of, any person shall be disregarded, and the association or
federal association, notwithstanding the notice, shall honor withdrawal
applicaticns and shall pay withdrawals and interest to the person or
persons to whose credit the account stands or shall deliver the
property to or upon the order of the person for whese account the
property is held, without any liability on the part of the association
or federal assoclation; subjJect, however, to the exceptions provided
in subdivisions (a) and (b):

(a) If an adverse claimant delivers to the assocliation or federal
association at the office at which the account 1s carried or the
property held an affidavit of the claimant stating that of the
claimant's own knowledge the person to whose credit the deposit stands
or for whose account the property 1s held is a fiduciary for the
adverse c¢laimant and that the claimant has reason to believe the
fiduciary 1s about to misappropriate the account or the property, and
stating the facts upon which the claim of flduciary relationship and

the belief are founded, the assoclation or federal association shall
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refuse to pay withdrawals or interest on the account and shall refuse
to deliver the property for a period of not more than three court days
(including the day of delivery) from the date that the associatiocn or
federal association received the adverse claimant's affidavit, without
liability on its part and without 1liability for the sufficiency or
truth of the facts alleged in the affidavit.

{b) If at any time, elther before, after, or in the absence of the
filing of an affidavit by the adverse claimant, the adverse claimant
procures and serves upon the association or federal association at the
office at which the account 1is carried or the property held a
restraining order, injunction, or other appropriate order agalnst the
assoclation or federal association from a «court of competent
Jurisdiction in an action in which the adverse claimant and all persons
in whose names the account stands or for whose account the property is
held are the parties, the association or federal assoclation shall
comply with the order or injunction, without liability on its part.

{c) The provisions of this section shall be applicable even though
the name cof the person appearing on the books to whose credit the
account stands or fer whose account the property is held is modified by
a qualifying or descriptive term such as "agent,"” "trustee," or other
word or phrase indicating that the person may hold the account or
property in a fiduclary capacity.

(d) Nothing jn the California Multiple-Party Accounts Law, Part 1

(commencing with Section 5100% of Division 5 of the Probate Code,

limits the applicability of this section,

Comment. Subdivision (d) is added to Section 6661 to make clear
that Section 6661 applies mnotwithstanding any provision of the
California Multiple-Party Accounts Law.

Financial Code § 6800 {(article heading amended
SEC. . The article heading for Article 6 {(commencing with
Section 6800) of Chapter 5 of Division 2 of the Financial Code 1is

amended to read:

Article 6. Jeint-TFenaney Multiple-Party Accounts
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Financial Code § 6300 {(repealed)., Joint tenants
SEC. . Section 6800 of the Financial Code is repealed,

6300 +——When--a-sevings —geecount —is-mainteined—din-anr-asseetation-or
federal-asseeiationdn-the-names—ef—+twe--or--Mere--personsy-whetheg-nines
er—adulty——in-vwhieh--the -moneys—in-—the-—aceount——are-payable-—to—any-of
theae——pergons——ef--the——surviver——er—-surviversy——+the —swccount—and-—all
additions—te—it-shatl -be-—the—preperty—of-the perseons—as——jolnt—tenants
with-rights-ef-survivership~r

Comment . Former Section 6800 1is superseded by Chapter 3
{commencing with Section 5301) of Part 1 of Division 5 of the Probate
Code relating to multlple-party accounts, See also Probate Code
Section 5407 (payment to minor).

Financial Code added Multiple-party accounts
SEC., _ . Section 6800 is added to the Financial Code, to read:
6800. An account in an association or federal association that is
a multiple-party account as defined in Section 5132 of the Probate Code
is governed by Part 1 (commencing with Section 5100) of Division 5 of
the Probate Code.

Comment. Section 6800 refers to the California Multiple-Party
Accounts Law (FProbate Code §§ 5100-5407) which applies to savings and
loan associations. See alse Fin. Code § 5102 ("association™ and
"federal association" defined).

Financial Code 1 {(repeal Payments to joint tenants

SEC. ___ . S8Section 6801 of the Financlial Ceode is repealed.

#801~—The-meneys—in—a—-joint-tenancy —seecount-pay-be-paid -to-—-or-on
the-—erder—of--any—ene—of-the--Jointtenante—-during-their-lifesimen-or-te
sr-en—the-srder-of-any—one—of-the-—surviveors—of—them-after—the -death-of
any—ene—-or--more-—ef-themy-subjeet—to-—the—previsions-of-Seetion-14345-0f
the—Reventue—-and--Faxation-Geder——An—aosoelatliorn-er—federal ~assoeiation
esntinues—-to--have—the—-power-to—change —the —tenaney—of-a—jeint—tenaney
aeecount—on-—the —written--instructions —ef--any —-one—of—-the—joint——tenants
during-thelr-Hfetimesor-en-the-weitten-instruetions—of-any-one—of-the
sur¥ivors—ef-them—after-the-death-ef-any-one-er-more—of-thems

Comment. Former Section 6801 is superseded by Part 1 (commencing
with Section 5100) of Division 5 of the Probate Code relating to
multiple-party accounts. The first sentence of former Section 6801 is
superseded by Sections 5301, 5302, 5401, 5402, and 5407 of the Probate

-39-

B




Code. The former reference to Section 14345 of the Revenue and
Taxation GCode 1s not continued, Section 14345 of the Revenue and
Taxation Code was repealed by 1982 Cal. Stat. ch. 1535, § 1l4. The
second sentence of former Section 6801 is superseded by Section 5303 of
the Probate Code.

Financial Code 02 (repealed Conclusive evidence of ownershi

SEG. _____. Section 6802 of the Financial Code is repealed,

6802+ ——The-—-opening -of-—-a-joint-tensney—aecount--shall -be—-eonalusive
evidenee—in-any-aetien-er-proeeeding-to-whieh--either--the -asseeiation—or
federal--association—or—-the-surviver—-or-survivera—ie-a—party;——of—the
intention—of —ali-—the-parties--to—the —aecount—to-vest—title —to-the
aceount-and—-the—additions-te-it-in-the-survivor-er-surviveza+

Comment. Former Section 6802 1s superseded by Part 1 (commencing
with Section 5100) of Division 5 of the Probate Code relating to
multiple-party accounts. The conclusive presumption of former Section
6802 has been replaced by a rebuttable presumption under Section 5302
of the Probate Code: The presumption of survivorship may be rebutted
by clear and convincing evidence of a different intention. Proh. Code
§ 5302. However, the financial institution is protected from liability
if it pays the account to the survivor. See Prob. Code §§ 5402, 5405.

Financial Code repealed Multi el tures; discharge of
association
SEC. . Section 6803 of the Financial Code is repealed.

8803+——+Fa)—By——wreltter—dnstruetions—given—-to-—the--acsecltation—or
federal—assoeiation—at—the-office-where—theaceount—ieo—-maintained -by
all-—the—parties-to—a—jolnt—tenaney-aceounty—the—signatures—of-mere-than
one-ef-the—joint—tenants—duringthedr -lifetimes-—er—of—more-than-ene-of
the—survivers—-after--the-death-of-any-one-of-then-may-be-required-on-any
eheeky-receipty—reeord-change-erdery-—or—withdrawal-order,inwhieh-eage
the--sasociation—er--federal-—-aesociation--shall--peay-the—-meneys—in-—the
aseeunt-only-dn--saeeordance—with-the-—-instruetionsr—but-no—-ingtruetions
ahall--Himit--the~right-—ef—the-—aur¥iver——or—survivers——te-reeceive-—the
moReyo—-in—the-aecount+

£b3-Payment—of-all -or-any—ef-the-meneya—in-the-aeecunt—as—provided
in+thig-artiele ohall -discharge—the—assoeiation—or-—Ffederal--apaseiaktion
£rom—ddablldty-with respeet—to—the—moneys—so-patd,prier—teo—reeceipt-by
the-asgoeiation—or—federal-asseoeiation—of-a—written notiee—from—any-one
of-the-—joint-tenants—-directing —the—esseoedation-orfederal-asseeiation
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Ret—to-—permnit-withdrawals——in-aceordance—with-thetermg-of -the-apeount
er—the-instruyetionsr——After——peceipt-of--the-netiee——-an—-association—or
federal--association-may-refuser—witheut-1iabildty;—to--honor—any-cheeky
reeeipty—-or--withdrawal —erder—on-the-—-account-pending —determination-—of
the-righto-of-the-parties

{e)-Rights—of-the-parties—may—be-determined -under-subdivision—{h)
by—any-ene—ef-the—-following+

{1)-Deerec-by-a—eourt—r

{2}—ﬂ&—*Hﬁ%%enmﬂﬂﬁﬂﬁﬂuﬂﬂk—ﬂdﬂﬂeﬂ——by—4HHH}—G%L—Eh&~fHH§H%—EEBBHEBT
setting-forth-their-renpective-rightar

€33-A-written-revocation—of -the-notiee-made-under-oubdivision—{b)y
aigned-by-the-jeoint-—ternant—that-made-it

Comment . Former Section 6803 1is superseded by Division 5
(commencing with Section 5100) of the Probate Code relating to
multiple-party accounts. Subdivision (a) of former Section 6803 is
continued 1n substance in subdivision (b) of Section 5401 of the
Probate Code. Subdivisions (b) and {c) are superseded by Sectlion 5405
of the Probate Code,

Financial Code § 6804 {(technical amendment), Nonliability for taxes
SEC. . Section 6804 of the Financial Code is amended to read:
6804, Exeept--a5--previded—under--Section-14347-ef-—the-Revenune -and

Fakation—Gode—ne No assoclation or federal association paying any

surviver in accordance with the provisions of this——ar&iele Part 1
{commencing with Section 5100) of Division 5 of the Probate Code shall,
because of the payment, be 1liable for any estate, inheritance, or
succession taxes that may be due this state,

Comment. Section 6804 1s amended to reflect the repeal of Section
14347 of the Revenue and Taxation Code (see 1982 Cal. Stat. ch. 1535,
§ 14), and the replacement by the California Multiple-Party Accounts
Law (Prob. Cocde §§ 5100-5407) of the former provisions of this article
that governed payment to a survivoer.

Note. The reference to the provisions of '"this article” is
deleted from Section 6804 because, of the six sections in this article
(Fin. Code §§ 6800-6B05), all are to be repealed except Section 6804,
(A new Section 6300 is added which makes a cross-reference to the
California Multiple-Party Accounts Law.) This contrasts with the
retention in Financial Code Section 6855, infra, of the reference io
#the provisions of this article"” because, of the seven seclions in thai
article (id. §§ 6850-6856), only two (id. 8§ 6853, 6854) are to be

repealed.
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Financial Gode repealed Totten trust account
SEC. » BSection 6853 of the Financial Code is repealed,
6853+——{a)-Whenever—-an--account-—ia-opened-by—-any--person—-as-trustee
for—-another—and-—no—-other-or-further-netiee—of—-the--existence-and—termg
ef—a—valid--trust-hag-been-givendn-weiting -to—the-asseeiation;—din—the
event—-of--the-death--of -the -person—deseribed—as--trustee,—the-withdraval
value-of-the-aceount-er-any-part—of—ity-together with-the-interesty-may

be-paid—to—the-persen-or—peracns-for-whom-the-aceount-was—epeneds
£b)-The-payment--or-delivery-to-the—benefielary; berefiotaries-or
designated-—poerson——or——a—receipt——or——aequittance —eigned--by——the
benefietaryy—beneficiaries, —or—-desipnated—person—for—the—payment——eor
delivery—de—a—suffieient—releaseeof-an—assecciation for-the payment-or
deliverys
{e)—-An—aeeount—opened--inder—this—seotion--may-be—-designeted-ao-a
tentative—or—Totten—trust—aceounty
£{d3--Fhe-trustee—of—an-aecesunt—-opened-under—this-—veetion-shally
until-death;—retain-the -power-teo-hold;—manage,——pledger—andinveat-the
funds—in--the -aceount-and-may-reveke-the-tentative-truat,—in—whele-er—in
party—at—any—time—by —delivering——to—the—-asseclation--a—request——for
withdraval-of-all-er-part—ef-the-aeeounks
{el3-All-unpsid—interest——-onr-an—aeeount-under-thie-section-shall-be
the—property—of—the--truntee—vatil-the -death—of-—the-trustee,-at-whieh
£ime-it-ghall-beecome—part—of-the-ecorpun-of-the—trusts
££)—I1f-—more-than one—person—is—named-as—truatee-under—this-seetion
the-tentative-trust-shall-eontinue—until-the-death-of-all-the-Erustees~
{g}—Lf -no-benefieiary-4o-living—at—-the-time—of the -death-eof-the
truatee—the—sagsoeiation—may-por-the-withdrawal-value-of the aceomnt—to
the-estate—of-the-trugteer

Comment . Subdivision (a) of former Section 6853 is superseded
by Sections 5302, 5404, and 5406 of the Probate Code., The provision in
former subdivision {a) concerning interest 1s superseded by Section
5150 of the Probate Code ("sums on deposit” defined). Former
subdivision (b) is superseded by Section 5405 of the Probate Code.
Former subdivision {(c) 1s superseded by Section 5152 of the Prohate
Code ("trust account” defined). Former subdivision (d) 1s superseded
by subdivision (ec) of Section 5301 of the Probate Code and by Section
5303 of the Probate Code. Former subdivision (e) 1Is continued in
gubstance in Probate Code Sections 5150, 5301, and 5302. Former
gubdivision (f) 1s superseded by Section 5302 of the Probate Code.
Former subdivision {(g) is superseded by Section 5404 of the Probate
Code.
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Note. Section 6853 of the Financial Code, l1ike Section 853 of the
Financial Code, regquires notice that the account is a conventional
trust account rather than a Totten trust to be given “in writing.”
However, Probate Code Section 5406 does not require a writing. Should
Section 5406 be amended to add the requirement that notice be *in
writing”?

Financial Code § 6854 (repealed), Pay—on-death accounts
SEC. . Section 6854 of the Financial Code is repealed,

6854-——{a)-Ao—used-irn—this-seetiony-Lpay—on—death-prevision-means+

£13-A-proviglion-or-term-of—a—savinge-acesunt--which-io-in-the-name
of—ene--pergom—which-provides-that—upon—the--death-—of-that—-person—the
aasvinga—-aceounrt—shall--beeome—the —property—-of —oRe—er—nmore—designated
payees~y

£23-A-proviaion-—or-term—o f—a—vavringo eecount-which-io—in-the-name
of-two—-or-mere—peraons—whiech—provides--that--upen—the--death-of--all-of
sueh--persons--the—savings -eccount-—-shall-become—the - preperty——of-one-or
mere-designated-payeesy

£by—-Any--sransfer-—of —property —to—the -desisnated —payee——or-payees
pursuant—to—the-terma—-of-a-pay-en-death-provision-shall--be-glven—effeect
uwRder—the—-terme-—of-the-savings—aceount—and-shall net-be-deemed-to-be-a
teatamentary—-dleposition-of--property+——-The——+ripght—--of-—the——dealgnated
payee-or--payees-—to--reeeive-such-properiy-shall-not-be-deniedy—abridgedy
or—affeeted—on-the-grounds--that—theright —has—not--been—ereated--by-a
weiting-exeeuted--in-acoordance—with-the—lawe—of this--state-pregeribing
the-requirements—to—effeet-a-valid—testamentary-diapeoitien-ef-preperty

{e)-Breept—as--provided in-Seetion-6661;-the-asseeiation-shall-make
payment—in-aeceordenee-with-the-pay—en—deathprovisieon, and such-payment
shall--disecharge—the—aaseoclation —from—liabitity —with -respeet—to--the
meneygs-se—-paid-

Comment. Former Section 6854 is repealed because the section
duplicated provisions in the California Multiple-Party Accounts Law
(Prob. Code §§ 5100-5407). Subdivision (a) of former Section 6854 is
continued in substance in Probate Code Section 5140 ("“P.D.D. account”
defined). Subdivision (b) is continued in substance in Probate Code
Section 5304 (transfers nontestamentary). Subdivision (c) is continued
in substance in Probate Code Section 5405 {(payment as discharge).
These sections now apply to savings and lcoan associations. See
Probate Code Section 5128 ("financial institution” defined).

-43-

TS R A BT S A AP ~SHIIT T M R LA 1S S e e s



Financial Code § 6855 (technical amendment), Nonliability for taxes

SEC. . Section 6855 of the Financial Code is amended to
read:

6855. Exeeps—as—provided-under-Seetion-—314347-o£-the—Revenua—and
Taxatien--Lode;-no- No assoclation paying any fiduciary, beneficiary, or
designated person in accordance with the provisions of this article or
of the California Multiple-Party Accounts Law, Part ) (commencing with

Section 5100) of Division 5 of the Probate Code, shall, because of the

payment, be liable for any estate, inheritance, or succession tazes

that may be due this state.

Comment. Sectlon 6855 is amended to reflect the repeal of Section
14347 of the Revenue and Taxatlon Code {see 1982 Cal. Stat. ch. 1535,
§ 14) and the replacement by the California Multiple-Party Accowmts Law
(Prob, Code §§ 5100-5407) of some of the former provisions of this
article that governed payment to a survivor. See Section 6800
(multiple-party accounts governed by California Multiple-Party Accounts
Law).

Note. The reference to “the provisions of this article” is kept
in Section 6855 because, of the seven sections in this article (Fin.
Code §§ 6850-6856), only two (id. 8§ 6853, 63854) are to be repealed.
This contrasts with the deletion froa Financial Code Section 6804,
supra, of the reference to the provisions of "this article” because., of
the six sections in that article (id. §§ 6800-6805), all are to be
repealed except Section 6804. (A new Section 6800 is added which sakes
a cross-reference to the California Multiple-Party Accounts Law.)

Financial Gode & 14854 repealed Pay—on-death accounts
SEC. _ . Section 14854.5 of the Financlal Code is repealed.
14854 y——L{e)-As-usedin—thie eeetiony—l'payon—-death--provisient
HeaRs+
£1)-A-provision—or-term-ef-a—eredit—unien-shere-er-eecrtifiecate-for
funda-whieh-de-—in-the -name—of—-one-person,-whieh-providea—that—upon-the
death—af—-that-person--the-aeeount—-shall —beeore—the-property—of—-one—-or
more—designated-payecsr
{23-A-provisien—er-term-of-a-eredit—union share or—eertlficate-for
funds—whieh-da-dn-the-name-of--two--cr-more-pergonsy-whieh-provides-that
upen—the--death—ef—-all -ef—sich-persons--the -aeeount——shall—-become—the
property—of--one--or-mere-designated-payeeo—as—provided-in-the—Gaiifornia
Multiple—Party—Aceounte--Law,-Pare-l--(eommenoing —with—Seetieon 5100)-of
Pivinien-5-of-the-Probate-Cedex
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£b)—-Any —transfer—eoE£—propenti—to--the--designated —payee—or—payees
pursuant—to—the-terms-of-a-pay-on—death—provisieon shall--be given-effeet
under--the—-termo--of -the-share-er-eertificate and-ghall -not-be-deemed-to
be—a—teatamentary-disposition-ef-preopertyr——The—right——of-the-designated
payee—of--payees—to--reeeive-guch-preperty—shall-net-be-deniedy-abridgedy
or—affeeted—on—-the-grounde-that—the-—right -has—not--been—efeated--bir-a
writing—exesuted--in-aceordance—-with-the-lawg—of thispgtate-preseribing
the-requiremente-to—effeat-a—valid-testamentary—dispositien—ef-property~

{e)—The-eredit—union—shall--make—-poyment—in-acecordanece—with—the
pay-en~death—provision, —arnd-—sueh—payment—shall-—-discharge —the——-eredit
union—from--lLiability—with--respect-to-the—meneys-go--patdr-amless—prier
to—the-—payment—the--oredit-union—has-been——served —with--a—cours—eorder
reptraining—the-payment+

Comment. Former Section 14854.5 is repesled because the section
duplicated provisions in the California Multiple-Party Accounts Law
(Prob. Code §§ 5100-5407). Subdivision {(a) 1s continued In substance
in Probate Code Section 5140 ("P.0.D. account" defined)., Subdivision
{b) 1s continued in substance in Probate Code Section 5304 (transfers
nontestamentary). Subdivision (c) is continued in substance in Probate
Code Section 5405 (payment as discharge).

Fi cial Code 1486 added Current address of Totten trust
beneficiary

SEC. _ . Sectlon 14868 1s added to the Financial Code, to read:

14868. (a) As used in this section:

¢{1) "Beneficiary™ has the meaning given that term in Section 5126
of the Probate Code.

(2) "Trust account” has the meaning given that term in Section
5152 of the Probate Code,

{b) In the case of a trust account, the deposit agreement shall
indicate the current address of each hbeneficlary.

Comment . Section 14868 continues the substance of the third
sentence of former subdivision (o) of Probate Code Section 5101 (as
amended by 1987 Cal. Stat. ch. 1045).

Financial Code & 18318.5 (repealed), Pay-on-death accounts
SEC. . Section 18318.5 of the Financial Code is repealed.

18318+ 5r——<-a)-—48—used--in-this--seetiony—'pay—on-death--provision

meanst
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£13—A-previsien —er-term—of—an-investment—er——thrift—ecertificate
whieh~ig-1in-the~name--of--one —persony—which-prevides--that-upon-the-death
of-that-—persen—the -investment—or—thrift-—eertifleate —shall--become—the
property-of-one—or-mere-designated-payees~

{3y—t—-previesien—er—term—-of-en-—Investment —or—thrift —eertificate
whieh—io--in--the -name-of-two—-or-more—persons-—whteh-provides—-that—upsn
the—-death—of-all--of-such-perasho—the invegtment—or-theife—eertificate
shall-beeome-the-preperty—of-one-or—more-desipnated-payeear

£by—-Any —transfer——of—property—to—-the-—designated—payee—-o&-payees
pursuant-te-the-terms—ef-a-pay-on-death-provisien-ehall--be-given-effeet
under—-the--terms—of the -investment-or-thrifi—eertificate-and—-ohall-net
be-deemed--to--be—a-testamentary—disposition—of--propertyr——Theright-of
£he—desipnated- —payee—of--payees—to—receive—oueh—-property--ghall-net-he
deniedy—abridged, or—affeeted—onr—the—grounds—that-the —right--has—not
been—ereated-by--a—weiting-exeeuted—in-vsecordancewilth -the-laws—ef-thia
etate—-preseribing—the —reguiremente-—to-—-effect—a—wvalid—-teatamertary
dicpesition—eof-proper:t¥~-

£a)—-The——eompary——shall--make——payment——in —acecordance——with--the
pay—on-death—previsien;--and-ouch payment-shall-discharge-the—{industrial
loan-eonpany—fres—H-abildtywith -Fespeat-to-the—moneys-so-paidy—unleas
grior—-to--the—peyment——the —ecnmpany—-has-been—verved-—with-a--court-order
reatraining-the-payments

Comment. Former Section 18318.5 is repealed because the gsection
duplicated provisicns in the California Multiple-Party Accounts Law
{Prob. Code §%§ 5100-5407). Subdivision {(a) is continued in substance
in Probate Code Section 5140 ("P.0.D. account” defined). Subdivision
{b) is continued in substance 1in Probate Ccde Section 5304 (transfers
nontestamentary). Subdivision (c¢) 1s continued in substance in Probate
Code Section 5405 (payment as discharge).

Financlial Code § 1831 adde Multiple-party accounts

SEC, __ . Section 18318.5 1s added to the Financial Cocde, to
read;

18318.5. An investment or thrift certificate that 1s a
multiple-party account as defined in Section 5132 of the Probate Code
is governed by Part 1 (commencing with Section 5100) of Division 5 of
the Probate Code.
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Comment . Section 18318.5 makes reference to the California
Multipie-Party Accounts Law, which applies to industrial loan companies.

Probate Code § 269 (technical amendment). P,0.D. account

SEC. . Sectlon 269 of the Probate {ode is amended to read:

269. "P.0.D. account" means amr aeeount s8subjeet te o pav-on—death
provisieon ae provided imn 8eetion 852+57 760455 11203:5y 14854.5; eor
18318~5 ef the Finaneial Cede has the meaning given that term in Section
3140.

Comment., Section 269 is amended to delete the former reference to
Sections 852.5, 7604.5, 11203.5, 14854.5, and 18318.5 of the Financial
Code which have been repealed, and to substitute the cross-reference to
the definition of "P.0.D. account” in Section 5140.

Probate Code 6 technical amendment Decedent's estate defined

SEC. __ . Section 6600 of the Probate Code 1s amended to read:

6600. (a) Subject to subdivision (b), for the purposes of this
chapter, "decedent's estate" means all the decedent's personal property,
wherever located, and all the decedent's real property lecated in this
state,

{(b) For the purposes of this chapter:

(1) Any property or interest or lien thereon which, at the time of
the decedent's death, was held by the decedent as a joint tenant, or in
which the decedent had a life or other interest terminable upon the
decedent's death, shall be excluded in determining the estate of the
decedent or its value.

(2) A multiple-party account to which the decedent was a party at
the time of the decedent's death shall be excluded in determining the
estate of the decedent or its value, whether cr not all or a portion of
the sums on deposit are community property, to the extent that the sums
on deposit belong after the death of the decedent to a surviving party,
P.0.D. payee, or beneficiary. As used in this paragraph, the terms
"multiple-party saccount,"™ "party,” "P.0.D., payee,” and "beneficlary" have
the same meaning as given those terms by Seetiomn 5101 Sections 5132,
5136, 5142, and 5126, respectively .

Comment. Sectlon 6600 is amended to replace the former reference
te Section 5101, which has heen repealed, with a reference to the new
sections where the defined terms are found,
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Probate Code 1 technical amendment Property excluded in
determining property or estate of decedent or its value

SEC. _____. S8ection 13050 of the Probate Code is amended to read:

13050. (a) For the purposes of this part:

(1) Any property or interest or lien thereon which, at the time of
the decedent's death, was held by the decedent as a joint tenant, or in
which the decedent had a life or other interest terminable upon the
decedent's death, or which was held by the decedent and passed to the
decedent's surviving spouse pursuant to Section 13500, shall be excluded
in determining the property or estate of the decedent or its wvalue.

(2) A multiple-party account to which the decedent was a party at
the time of the decedent's death shall hbe excluded in determining the
property or estate of the decedent or 1ts wvalue, whether or not all or a
portion of the sums on deposit are commmity property, to the extent that
the sums on deposit belong after the death of the decedent to a surviving
party, P.0.D. payee, or beneficiary, As used in this paragraph, the
terms "multiple-party account," "party,” "P.0.D. payee,"” and
"beneficiary" have the same meaning as given those terms by Seetien 5101
Sections 5132, 5136, 5142, and 5126, respectively .

(b) For the purposes of this part, all of the following property
shall be excluded in determining the property or estate of the decedent
or its value:

(1) Any vehicle registered under Division 3 (commencing with Section
4000) of the Vehicle Code or titled under Division 16.5 (commencing with
Section 38000) of the Vehicle Code.

{2) Any vessel numbered umder Pivision 3.5 {(commencing with Section
9840} of the Vehicle Code.

(3} Any manufactured home, mobilehome, commercial coach, truck
camper, or floating home registered under Part 2 (commencing with Section
18000) of Division 13 of the Health and Safety Code,

{¢) For the purposes of this part, the value of the following
property shall be excluded in determining the wvalue of the decedent's
property in thils state:

(1) Any amounts due to the decedent for services in the armed forces

of the United States.
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(2) The amount, not exceeding five thousand dollars ($5,000), of
salary or other compensation, including compensation for unused vacation,
owing to the decedent for personal services from any employment.

Comment. Section 13050 is amended to replace the former reference
to Section 5101, which has been repealed, with a reference to the new
sections where the defined terms are found.
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TRARSITIONAL, PROVISTION AND OPERATIVE DATE

Section . Uncodified Transitional Provision - No duty to inform
perscong of enactment of act
SEC. . (a) A filnancial institution {(as defined in Section

5128 of the Probate Code) has no duty to inform any of the following of
the enactment of this act:

{1) Any depositor holding an account on the operative date of this
act.

{2) Any beneficlary named in a trust account on the operative date
of this act.

(3) Any P.0.D. payee designated on a P.0.D, account on the
operative date of this =zct,

{3) Any agent designated on an agency account on the operative
date of this act.

(b)Y No lisbility shall be imposed cn a financial institution for
failing to inform any person designated in subdivision ({(a) of the
enactment of this act,.

Comment , Section is designed to avoid any expense to
financial institutions of advising existing depositors concerning the
enactment of this act. The act that enacted the California
Multiple-Party Accounts Law included a comparable provision. 1983 Cal.
Stat, ch, 92, § 6.

Operative Date
SEC. . This act shall become operative on July 1, 1990, and

shall apply to accounts in existence on that date, and accounts
thereafter established.

Comment, The operative date of this act 1s delayed until July 1,
1990, so that banks and savings and leoan assoclations will have time to
take any necessary action to operate under the provisions of the act
and so persons who have accounts in existence on the effective date
(January 1, 1990) will have time to make any changes 1n the deposit
agreement that they believe are desirable in view of the enactment of
this act.
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