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Set out on the reverse side is a letter from Edward 0 'Mara, a 

private citizen, urging that the Commission use equity rather than fair 

market value of property as the basis for computing the attorney fee of 

the estate attorney. Mr. 0 'Mara called the Executive Secretary to 

express his "outrage" about the current rule and followed up his call 

with the letter. 

The statutory fee schedule sets the attorney's fee as a percentage 

of the "estate accounted for" by the personal representative. Prob. 

Code § 910 (incorporating provisions of Prob. Code § 901). The "estate 

accounted for" is based on the full market value of the real and 

personal property of the estate without subtracting any encumbrances on 

the property. Prob. Code § 901. 

When the staff prepared the Background Study, we noted that one 

attorney had written to the Commission questioning why encumbrances are 

not excluded in determining the value of the estate: "The equi ty in 

property should be the appraised value thereof. I see no reason why 

the personal representative's commission or the attorney's fee should 

be based on a debt owed.!1Y the decedent." (Emphasis in original.) 

The following example was given in the Background Study. Assume 

that the decedent owns real property having a market value of 

$300,000. The property is encumbered by a debt of $200,000 secured by 

a trust deed on the property. For the purpose of computing the 

attorney fee using the statutory fee schedule, the value is taken at 

$300,000, even though the decedent's equi ty in the property is only 

$100,000. In addition to the statutory fee computed on the gross value 

of the property, if the real property is sold during the administration 

of the estate, the lawyer may be entitled to an additional fee for 

extraordinary services. 

The Commission reviewed this issue when it considered the 

Background Study and decided not to shift from "full market value" to 

'Iequity. n 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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