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Personal Representative 

BACKGROUltD 

The Commission's Tentative Recoanendation Relating to Compensation 

of Estate Attorney and Personal Representative (October 1988) was 

distributed to interested persons and organizations for review and 

comment. A copy of the Tentative Recommendation is attached. This 

memorandum reviews the comments sent to the Commission on the Tentative 

Recommendation. The comments received are set out on the attached 

yellow pages. This Memorandum collects under separate headings the 

comments relevant to each issue presented by the Tentative 

Recommendation. 

TIlE BASIC AlU! COIITROVERSIAL POLICY ISSUE PRESBNrEJ) BY TIlE 

TKRTATlVE RECO~ATIOB IS WllETilER TIlE STAn!TORY FEE COBCEPT SHOULD BE 

RETAllOOl FOR TIlE ESTATE ATTOmY FEE OR WllETilEB. A SCHE!IK (BASKD OB TIlE 

UIUFORM PROBATE CODE) SHOULD BE SUBSTITUTED UImER WHICH TIlE ATTORNEY 

AlU! PERSOBAL REPRESEBTATIVE WOULD AGREE TO A "REASOIWILE FEE" THAT 

WOULD NOT BE REVIEWED BY TIlE COURT ABSEBT All OBJECTIOB BY All ImRESTED 

PERSOB. On the one side we have a consumers organization (HALT - San 

Diego) and a few probate lawyers (favoring a reasonable fee system); on 

the other side. we have the vast majority of probate lawyers (favoring 

a statutOry fee schedule). The first portion of this mellOrandum sets 

out the cOlllllents (or portions of t"!!!!W!!ents) that are relevant to this 

issue. 

REACTIOB OF COBSUMKR GROUPS 

HALT - San Diego, a consumer group, submitted six single spaced 

pages of comments on the Tentative Recommendation. The letter from 

HALT, San Diego, is found at pages 87-93 of the Exhibits. You should 

read this letter with care. so you will understand the nature of the 

consumer opposition to the Commission'S proposal. The conclusion from 

the letter (Exhibits, page 93) is set out below: 
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The Commission's Tentative Recommendation utterly fails 
to respond to the legitimate concerns of legal consumers. 
Rather than taking advantage of this opportunity to make 
legal services more affordable and accessible, the LRC 
appears to have chosen to protect lawyers' financial 
interests. One last time, HALT -- San Diego implores you to 
abolish the statutory percentage fee system, and all of the 
meaningless distinctions and loopholes that go with it, and 
replace it with a system that requires fees to be reasonable 
and based on documented time spent and work performed. At 
the very least, the statutory percentage fee system requires 
substantial revision to make it a little less unfair. 

COMMKl'lTS THAT APPROVE TEnTATIVE RKCOJiIiiEIIDArIOIl WITHOUT OUALIFICATIOII 

The following approved the Tentative Recommendation without 

qualification: 

Willilllll E. Fox, attorney, Paso Robles:" • during my 25 
years of specializing in probate matters, I have had very 
little difficulty with any of my clients. However, this 
proposed legislation will be helpful and will eliminate the 
possibility of conflict between attorney and client in many 
instances. I recommend the proposed enactment of these 
laws." Exhibits, page 1. 

Robert J. Berton, attorney, San Diego: "I support [the 
Tentative Recommendation]. I am particularly pleased that 
your research supports retention of the unfairly maligned 
statutory fee schedule for ordinary services. What once may 
have been a truism, i. e., profitable large probate estates 
offset unprofitable small probate estates, is probably no 
longer true. This is because most large estates now opt for 
probate avoidance by virtue of the use of living trusts. 
This is not so for small estates where the use of a living 
trust may not be the estate planning vehicle of usual 
choice." Exhibits, page 2. 

Benjamine D. Frantz, Professor, McGeorge School of Law, 
Recommendation]." Sacramento: "I approve [the Tentative 

Exhibits, page 14. 

Henry Angerbauer, CPA, Concord: 
recommendations and conclusions ... " 

"I agree wi th your 
Exhibits, page 30. 

Ruth A. Phelps, attorney, Burbank: "I approve the tentative 
recommendation. I think it clarifies and simplifies existing 
law. I do not recommend any changes to it." Exhibits, page 
49. 

Russell P. Baldo and Paul H. ChaIIIberlain, attorneys, Auburn: 
"Both of us agree that the use of a statutory schedule for 
fees and compensation of the representative is worthwhile as 
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it eliminates problems discussing those items with clients 
involved in probate and satisfies them that a standard 
schedule is being followed. 

"The change of applying the 3% rate to the first 
$100,000.00 of value really does not make that much 
difference monetarily and would be acceptable. 

"The rates indicates as to 'ordinary probate 
proceedings' would appear to be in line with those of other 
states and the recommendation therefore generally meets our 
approval." Exhibits, page 51. 

Robert C. Hays, attorney, San Francisco: "Your tentative 
recommendation is excellent, and we can only hope the 
Legislature will adopt it." This letter contains an extended 
discussion in support of the statutory fee system. Exhibits, 
pages 75-77. 

Henry Melby, attorney, Glendale: "As a probate practitioner 
for thirty years, I concur one hundred percent with the well 
thought-out recommendations which you have published and urge 
you to propose and support the recommendations as 
published." Exhi hi ts, page 97. 

COMMEl'IrS APPROVING TEIr.rATIVE REC!!fti!!SI!DArION WITH SUGGESTED REVISIONS 

A number of persons who sent comments to the Commission approved 

the Tentative Recommendation but suggested one or more changes or 

clarifications in it. These comments are discussed in connection with 

the particular change or clarification. 

comment are the following: 

Examples of this type of 

Jerome Sapiro, Lawyer. San Francisco: "I have reviewed your 
tentative recommendation. Generally, I found same to 

be good." Exhibits, page 4. 

Probate Section of the San Bernardino County Bar Association 
"The [Section] generally supports the tentative 
recommendations of the California Law Revision Commission 
relating to compensation of estate attorney and personal 
representatives. The proposed revisions should simplify and 
clarify a number of situations." [The only revision 
suggested was that the court should be authorized to approve 
minimum fees for both the personal representative and estate 
attorney of not more than $500 for a small estate.] 
Exhibits, page 66. 

Yuba-Sutter Bar Association. John L. Guth, Yuba City: "I 
presented [your tentative recommendation to] the Yuba-Sutter 
Bar Association at its general meeting on November 10. 1988. 
There were approximately 30 members in attendance. The 
membership authorized me to advise you that there was no 
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objection to the tentative recommendation, except 
language in the disclosure statement [should be 
revised]." Exhibits, page 15. 

that the 
slightly 

Peter D. Anderson, attorney, King City: 
with the recommendations. However, I 
(2) sections that were carried over 
Exhibits, page 21. 

"I generally concur 
do disagree with two 

from current law. n 

David W. KnaPp, Sr., attorney, San Jose: "First and foremost 
let me state that I read each and every word of your 
Tentative Recommendations, sent to me faithfully by your 
Commission. I have nothing in my heart but praise for the 
efforts you have made and are making and I almost always 
totally agree with your endeavors. Keep up the good work, we 
certainly need it in California. [Objects to lowering 
attorney fees on small estates.]" Exhibits, page 28. 

Harold S. Small, attorney, San Diego: "In general I must 
commend the Commission for the efforts expended and the 
results achieved. I concur in most of the recommendations 
made by the Commission. [Suggests slight increase in fees 
for smaller estate while maintaining the existing statutory 
scheme for larger estates.] Exhibits, page 36. 

Thomas If. Stewart, Jr., attorney, Walnut Creek: "The 
specific proposals appear to be well thought out and in 
substance preserve the existing practice, although they do 
formalize and clarify some of the existing local policies. 
As a general proposition, I am in favor of the implementation 
of the Tentative Proposal. I have one negative thought but 
no particular suggestion as to how to remedy it. [The hourly 
rates allowed by the courts penalizes the experienced probate 
attorney.] Exhibits, page 68. 

CO~l'IIS THAT GElfERALLY OPPOSE AM CI!AI!GE IN KXISTIJIfG LAW 

Generally, the comments received supported the Tentative 

Recommendation with suggestions for 

revisions. By way of contrast, 

specific technical or substantive 

the following comments may be 

considered as a general objection to changing existing law. 

Legislative Committee of the Probate, Trust and Estate 
Planning Section of the Beverly Hills Bar Association. This 
Committee made the following comment: 

"This Committee supports the position of the State Bar. 
We support the historical statutory fee model as it presently 
exists since, to a large extent, it protects consumers and 
provides reasonable compensation to personal representatives 
and their counsel. Often, the personal representative is not 
the "real party in interest" in that the personal 
representative is not a primary beneficiary of the Estate. 
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Of course, this is always the case with respect to corporate 
fiduciary. The statutory fee system provides a method for 
compensating counsel which had been demonstrated, by the 
Commission's study, to be in line with the compensation 
earned by attorneys in other states. 

"This Committee is of the opinion that the tentative 
Recommendation sets forth a scheme that constitutes a 
significant departure from the historical statutory fee 
model, and which this Committee cannot support •.•• Unless 
the Commission returns to the historical statutory fee model, 
this Committee has resolved to support an 'agreed fee' model 
[discussed further below under "Comments That Support a 
"Reasonable Fee" Systeml." Exhibits, page 94. 

WilliSlll S. Johnstone, Jr., attorney, Pasadens, appears to 
object to generslly to the Tentstive Recommendation. He 
objects specifically to the statutory disclosure statement 
and to the concept of negotiated fees: 

"First: I believe that your recommendation that the 
probate client's fee letter contain the statement "you and 
your attorney may agree to a lower fee but may not agree to a 
higher fee" will promote fee bartering. As I view the 
purpose of a statutory fee schedule, it is to reflect the 
from time-to-time judgment of our elected state Officials as 
to the reasonable value of ordinary services to be performed 
by lawyers in probating decedents' estates, given a multitude 
of considerations. I am satisfied with the reasonableness to 
the public of our existing fee schedule, which opinion is 
confirmed by the statistics contained in your tentative 
recommendation and my personal experience with dealing with 
estate attorneys in Massachusetts, Connecticut, New York, 
Ohio, Pennsylvania, Colorado, Louisiana, Nevada, Texas, and 
Arizona. A collateral benefit of a statutory fee schedule is 
the elimination (or reduction) of fee bartering and fee 
disputes. I view your above-quoted "admonition" to clients 
as provocative of fee bartering, which has the potential of 
diminishing the quality and/or completeness of services to an 
estate, and thus prove to be a disservice to the public and 
probate bar, as well. Since our practice (shared by most 
competent probate lawyers) is to perform a significant 
portion of the personal representative's duties as well as 
our own, if we were to negotiate our fees downward, I suspect 
we would require the personal representative to compensate us 
for performing his/her responsibilities, or require him/her 
to perform them himself/herself or secure others to do so for 
him or her. No benefit is derived by the estate, and I 
believe a detriment in fact occurs. 

"Representing a fiduciary is quite different from 
representing an individual. While a personal representative 
might also be the beneficiary, most often he or she is not 
the sole beneficiary, and quite often the fiduciary is not a 
beneficiary at all. Therefore, any fee reduction does not 
necessarily economically impact the Executor. This is stated 
for the purpose of indicating that the perceived benefit of 
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encouraging fee negotiation may not be as great (or 
warranted) as you might perceive. Encouragement of fee 
bartering raises an interesting collateral issue, and that is 
what, if any, duty exists in a personal representative to 
negotiate lower attorney's fees than set forth by statute. I 
don't know the answer but I think that publicly impliedly 
encouraging the negotiation of attorneys' fees will focus on 
this issue and increase the likelihood of acrimony, at the 
least, between personal representatives and estate 
beneficiaries." Exhibits, pages 11-12. 

Richard L. Stack, attorney, Los Angeles: 
"The right to negotiate a fee with an attorney at less 

than the statutory fee has been, and continues to be, a 
safety valve to permit the equitable adjustment of fees in 
those rare cases where the statutory fee is significantly 
disproportionate to the services and responsibilities of the 
attorney. To promote fee bargaining in every case would be 
tremendously disruptive and would no doubt hasten the demise 
of the statutory fee system altogether." Exhibits, page 99. 

Henry C. Todd, attorney, San Francisco, also takes the position 

that the existing statutory fee system should be retained without 

change. He is concerned that the Commission is "trying to set up firm 

bargaining positions by an aggrieved widow as against an attorney." 

However, as the Commission is aware, the attorney fee is determined by 

agreement between the surviving spouse and the attorney when (as is the 

usual case) a petition under Section 13650 is used to determine or 

confirm property passing or belonging to surviving spouse. See Section 

13660. 

Mr. Todd (Exhibits, pages 104-105) states: 

I feel that the Commission is completely missing the 
boat in trying to set up firm bargaining positions by an 
aggrieved widow as against an attorney who should be most 
solicitous about her well being and not concerned at that 
present time about negotiating with her about a proper fee 
eight or ten months after her spouse passed away. 

I have practiced law for over fifty years in California, 
and I do believe that the training that I had with my father, 
Clarence E. Todd, who was admitted in 1909 and Peter Sommer, 
whom I believe was admitted about ten years later, in 
handling probates. R. W. Gillogley, who practiced for many 
years in San Francisco, insisted that his wife bring the 
estate of himself to my father and insisted that she agree to 
pay the full statutory fee informing her that the probate 
system in California was one of the few places where an 
attorney would be adequately compensated. 
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I believe that the perversion of the probate system with 
gimmicks, such as, intervivos trusts, is one of the worst 
things that has occurred to the profession in the probate 
field. 

Imagine if you will, and I believe that most of the 
commissioners would probably have been born after I was 
admitted to practice, a widow of the age of about 70 to 75 
losing a spouse of forty or more years, having to negotiate 
through the feelings of loss and hurt which always come upon 
a spouse of long standing, and being informed by a lawyer who 
until this occurred, she had trusted, that the probate law 
required her to negotiate a fee, prior to any work being 
done, that was satisfactory to herself as well as to the 
attorney. 

I read with interest the letter of Robert C. Hays, of 
December 6, 1988 concerning the use of other means for 
handling the property of persons during their lifetime. I 
think he is on the proper road, but has failed to include the 
personal feeling of a grief stricken widow who has been 
married for a long period of time and is thrust into a 
bargaining position with the attorney. 

I firmly suggest that the present system of fixing fees 
by statutory methods be retained and that reversing the views 
of the Supreme Court of California concerning avoidance of 
statutory fees even in the largest estates, would not be 
proper. 

COMMENTS THAT SUPPORT A "REASOKABI,K FEB" SYSTEl'!: 

COMMISSIOn 1ENtATIVE RECOMMEnDA710W. In its Tentative 

Recommendation, the Commission recommended that the statutory attorney 

fee for ordinary services be retained. The Tentative Recommendation 

pointed out that the statutory fee system has a number of advantages 

over a reasonable fee system. 

COMMKl'ITS SUPPORTInG A "REASOIIAIILK FEB" SYSTEl'!:. As previously 

noted, HALT - San Diego, a consumer group "implores" the Commission 

"to abolish the statutory percentage fee system • and replace it 

with a system that requires fees to be reasonable and based on 

documented time spent and work performed." Exhibits, page 93. 

Several lawyers wrote to support adoption of a "reasonable fee" 

system: 

Paul Gordon Hoffman, attorney, Los Angeles, Exhibits, pages 
16-18: 

"The statutory fee schedule should be abolished in favor 
of a reasonable fee approach. 

"The advertising pages of the Los Angeles newspapers are 
filled with ads trumpeting the "fact" that there are 
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substantial fees payable in a probate, which, the ads claim, 
can be eliminated through the use of a living trust. These 
ads are, of course, misleading, since they assume that full 
statutory fees will be awarded in every probate, and further 
assume that there will be no fees in a living trust. 
Naturally, the ads fail to take into account that family 
members routinely waive fees for serving as executor, and 
also ignore the fact that negotiated fee agreements are 
becoming the norm in large estates in the Los Angeles area. 

"Nevertheless, these advertisements are apparently 
successful in separating prospective clients from substantial 
legal fees for the preparation of living trusts. While 
living trusts are indeed appropriate vehicles in some cases, 
I believe that they are being vastly oversold, and the 
existence of a statutory fee schedule is a major selling 
point. 

"While I recognize that the Commission can do little to 
regulate this false and misleading advertising, I believe 
that the abolition of a statutory fee schedule will eliminate 
the principal specious claim made in the advertisements. 
While the proposed notice to representatives will prevent 
probate attorneys from falsely conveying the impression that 
statutory fees are automatic and nonnegotiable, they will 
still result in the type of advertising that I mentioned 
above. 

"A second problem with the statutory fee schedule is 
that it generally provides inadequate fees in small estates. 
Roughly the same amount of work has to be done in any estate 

preparing the petition for probate, order for probate, 
notice to representatives and letters testamentary, 
marshalling the assets, preparing creditors claims, and 
preparing the petition for distribution. There is probably a 
greater correlation between the number of assets or the 
number of beneficiaries in an estate and the amount of legal 
work required, than between the value of the estate and the 
work required. 

"In your list of advantages of retaining a statutory fee 
schedule, you indicate that it makes legal services more 
affordable by shifting some of the cost to the administration 
of larger estates. This is absurd. First, the statutory fee 
schedule is such that most small estates are unprofitable for 
any attorney. An attorney has no obligation to take on 
unprofitable civil matters, and most probate lawyers will 
refuse to handle small estates. Thus, the statutory fee 
schedule deprives many people of access to counsel. Second, 
where a family member is named as the executor in a large 
estate, we find almost uniformly that the executor requests 
an hourly fee arrangement (but not more than the statutory 
fee schedule.) Thus, there is no statutory fee profit on the 
large estate to offset losses in small estates. Third, in 
Los Angeles County the Court will generally refuse to award 
extraordinary fees in large estates, on the assumption that 
the statutory fee is sufficient. 

-8-



"I find the Commission's position in support of a 
statutory fee schedule especially problematical because 
within the same week, I received the Commission's Tentative 
Recommendation on Trustee's Fees, which endorses a reasonable 
fee approach. New York has statutory fees for estates and 
trusts. If the Commission is so enamored of statutory fee 
schedules, why not be consistent for estates and trusts? 

"The Tentative Recommendation on Trustee's Fees 
apparently justifies its recommendation that fees be left to 
the parties to the trust on the basis that (a) under "modern 
trust administration the interested parties are 
expected to take the ini tiati ve in protect ing their rights"; 
and (b) "the settlor may take the trustee's fee schedule into 
account in selecting the trustee." I see no difference 
between an executor named in a will and a trustee under a 
living trust with regard to these justifications. Under 
Independent Administration of Estates, we expect estate 
beneficiaries to take the initiative in protecting their 
rights. When a testator selects an executor, he could (at 
least in the future) be expected to take into account the 
fees proposed to be charged. 

"The Commission fears disputes over fees if a reasonable 
fee approach is adopted. Are the same concerns not also 
applicable to living trusts? 

"I suggest that the Commission consider adopting a 
reasonable fee basis of compensation, perhaps with a 
rebuttable presumption that the statutory fee schedule 
provides for a reasonable fee. 

Russell G. Allen, attorney, Newport Beach, Exhibits, pages 
32-33: 

"Scrap the statutory fee 
reasonable fee system proposed by 
As your recommendation with respect 

system, and adopt the 
the Uniform Probate Code! 
to trustees' fees says, 

The appropriate level of fees for services should • • 
be determined by the parties to the trust and not by 
statute or by requiring court approval of fees. This 
approach is consistent with modern trust administration 
under which the interested parties are expected to take 
the initiative in protecting their rights. The settlor 
[or testator] presumably may take the trustees' fees 
schedule into account in selecting the trustee." 
[footnote omitted] 

"Requiring a routine court involvement in the review of 
charges by the personal representative and counsel for the 
personal representative unnecessarily consumes judicial 
resources. 1 f there is a dispute, the court can become 
involved. Otherwise, the court should not be involved. 
Requiring disclosure at the outset of a relationship 
whether between attorney and personal representative, or 
personal representative and beneficiaries, is appropriate. 
Beyond that, either a statutory system or mandatory judicial 
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involvement simply reduces price competition in the 
marketplace and unnecessarily consumes judicial resources. 

One local bar association wrote stating that it could not support 

the tentative recommendation and that it wanted to retain existing 

law; otherwise, it would prefer an "agreed fee" model to the 

Commission's tentative recommendation: 

Legislative Committee of the Probate, Trust and Estate 
Planning Section of the Beverly Bills Bar Association: 

We are "of the opinion that the Tentative Recommendation 
sets forth a scheme which constitutes a significant departure 
from the historical statutory fee model, and which this 
Committee cannot support." Exhibits, page 94. 

The Committee further states: 

Unless the Commission returns to the historical 
statutory fee model, this Committee has resolved to support 
an "agreed fee" model which would provide for a private 
agreement between the personal representative and the Estate 
attorney for the compensation to be paid for legal services. 
The agreed fee would be subject to the review of the Probate 
Court upon the objection of an interested party; this would 
alleviate the necessity of Court involvement unless the 
agreement is ambiguous, or if there is no agreement. The 
Committee would also support the ability of the personal 
representative to petition, concurrently with the Petition 
for Probate, for approval of the fee agreement, which 
approval would be binding upon all interested parties given 
notice of the personal representative's request for approval 
of the fee agreement. This alternative method would protect 
both attorneys and beneficiaries; attorneys would know from 
the beginning the basis upon which they will be compensated, 
and beneficiaries would have the opportunity at the 
commencement of the proceedings to review the basis for the 
compensation of the Estate attorney (emphasis in original). 
[Exhibits, 95-96]. 

Two other lawyers indicate that they would prefer an agreed fee 

system to the disclosure that the fee is negotiable: 

William S. Johnstone, attorney, Pasadena: "While I favor a 
statutory fee schedule as much for the benefit of the public 
as I do for the benefit of probate lawyers, if the law is 
going to establish a maximum fee and impliedly encourage 
bartering for a lower fee, I would favor no statutory fee 
schedule at all and permit lawyers and personal 
representatives to establish their own fee independent of 
governmental regulation." Exhibits, page 12. 
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Richard L. Stack, attorney, Los Angeles: "I believe your 
recommendations for change are ill-advised and should be 
abandoned. In the interest of brevity, I endorse the views 
expressed by William S. Johnstone, Jr. [set out immediately 
abovel • . ." Exhibi ts, page 99. 

COMMRNTS THAT GElIKRALLY SUPPORT STATOTORY FEE SYSTEPI. With a few 

exception, the persons who commented on the Tentative Recommendation 

were in support of retaining the statutory fee schedule. 

For example, Thomas If. Stewart, Jr., attorney, Walnut Creek, 

Exhibits, page 68, justified the existing California system as follows: 

I have specialized in probate for nearly 30 years, first in 
Oakland and since 1982 in Walnut Creek. In the course of 
that experience I have necessarily been exposed to the 
probate system of many other states. Unquestionably, the 
only adequate protection for the public is a probate system 
whereby the courts have a supervisorial function over the 
whole process from beginning to end. I am pleased to see 
that the Tentative Recommendation preserves that principle. 

Another example is the communication from Robert C. Hays, 

Exhibits, pages 75-77, who justified retaining the statutory fee 

schedule as follows: 

I note that several other states have statutory probate 
fees substantially more generous to the attorney than 
California. (For some reason reformists who seek to increase 
the burdens on attorneys, e.g. mandatory insurance, mandatory 
continuing education, like to point to such requirements in 
other states but never mention the benefits there such as 
higher statutory compensation.) 

As I understand it the presently underlying issue is 
whether our Legislature should do away with the statutory 
probate fee schedule and substitute a case-by-case 
"reasonable fee" compensation. I believe such a change would 
discard a system that has worked fairly and efficiently 
throughout the years in California and in other states, to 
substitute one having the potential for an infinite number of 
controversies between lawyers and clients, unnecessarily 
generating ill will between them, and vastly increasing the 
demands on the courts for adjudication of fee disputes. 

Even more persuasive, a solution is already available to 
anyone who believes the statutory fees excessive--he or she 
can simply elect to use an inter vivos trust. Judging from 
the rapidly growing use of these trusts, any public 
dissatisfaction with the statutory fees may soon be 
effectively placated by the availability of the trust 
al terna ti ve. 
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But there remains the need to preserve a sound probate 
system for people who elect, voluntarily or not, to use 
probate, with its advantages and disadvantages. It is no 
service to those people to legislate a change which will 
discourage competent attorneys from staying in the probate 
practice and which will certainly create fee controversies 
for those who remain. 

Any proposal to junk the present fee system implies that 
California probate attorneys are being over compensated. On 
some estates obviously we do come out very well; on others we 
come out badly, the consolation being that the good ones make 
up for the "losers." But if· this balance is removed it is 
hard to see how we can continue to accept the small estate 
which may not pay even their overhead. Perhaps those clients 
will have to go to attorneys who can afford to do the work 
only to acquire experience. It is, I suggest, no service 
either to the public to lead them to believe that reducing 
compensation to attorneys is an unmitigated panacea. Several 
million Californians did, of course, indicate in their 
response to Prop 106 that they perceive a relationship 
between a lawyer's compensation and his level of competence. 

Ironically, in this day of the incessant quest for a 
free--or cheap-lunch, the demand yet grows for increased 
competence in lawyers and their punishment for mistakes. 

A statutory fee schedule does more than protect the 
client from arbitrary or unreasonable fees; it frees the 
conscientious but unsophisticated client from the dilemma of 
trying to resolve whether the fee is proper. And he can know 
the fee in advance, without going through a determination by 
a court to get the question answered. 

Real estate brokers are also licensed professionals who 
work for a flat percentage. When they are lucky they can 
earn many thousands of dollars for a week's work; or they may 
labor many months and end up with nothing on the listing. 
How would it work if on court-approved sales the percentage 
basis was abolished in favor of requiring the brokers to tell 
the court their hours spend, work done, expertise, etc., to 
justify the amount of their compensation? 

J. Mark Atlas, Attorney, Willows: "We agree entirely with 
the Commission's recommendation that the statutory fee 
schedule for ordinary services be retained. The reasons for 
doing so, listed on pages 10 and 11 of the Tentative 
Recommendation are a succinct and complete summary of the 
benefits of a statutory fee schedule, and they comport with 
our own experience in practice." Exhibits, page 70. 

Howard Serbin, lawyer, Santa Ana: "I strongly support 
retention of the statutory fee system. I believe your 
descript ion of the advantages of the system is compelling." 
Exhibits, page 72. 
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STAFF CQlI!MENT. There was substantial opposition to the proposal 

to lowering the maximulll fee rate from four percent to three percent. 

This issue is discussed later in this Memorandtlll. Many commentators 

took the position that the co.pensation for small estates is grossly 

inadequate and should be increased. A ntlllber of cOIDentators do not 

agree that the generous compensation for large estates offsets the loss 

on small estates. 

An examination of the various coanents might lead one to believe 

that a "reasonable fee" system would be fairer to the cons_er and to 

the lawyer than the existing system (which does not base the fee on the 

work actually provided). l'fevertheless. the great IISJority of the 

cOllllllentators support the statutory fee system. and no doubt would 

oppose a reasonable fee system. especially if the system required court 

involvement in cases where there was no ob1ection to the fee contracted 

for. 

A number of commentators relied upon the comparative data provided 

by the Estate Planning. Trust and Probate Law Section. which shows that 

California probate fees are not out of line with those in other states 

having a large metropolitan area. 

COIIIIIIentators would be greatly concerned if a "reasonable fee 

system" were established that required the court to review and approve 

probate attorney fees in each case. By way of contrast. the UPC 

probate fee syste. permits the client and lawyer to agree on the fee 

and penlite court involve.ent only if there is an ob1ection to the 

fee. For exa.ple. under the UPC. no distinction made between ordinary 

and extraordinary services; absent a petition requesting court review 

of the fee. no court approval is required of the fee. even where the 

fee includes services that would be considered extraordinary services 

in California. 

COMMENTS THAT SUGGEST CHAlICES Il'f TE!IIIATIVE RECOMMEl'IDATIOl'f 

Many of the commentators expressed general approval of the 

Commission proposed legislation but suggested one or more revisions. 

The suggested revisions are discussed below. 
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PROBATE CODE § 10830. CmtPElIISArIOlf FOR ORDIlfARY SERVICES (ESTATE 
ATTORNEY (pages 29 30 of Tentative RecOBmppdation) 

COMNISSIOB TEBTATIVE RECOMMBBDATIOB. Under existing law, the 

highest percentage rate for the fee of the estate attorney and personal 

representative is the four percent rate on the first $15,000 of estate 

value. The rate on the next $85,000 is three percent, and the rate 

continues to decline on larger eatates. 

In its Tentative Recommendation, the Commission proposed that the 

four percent rate on the first $15,000 of estate value be reduced to 

three percent, making the rate three percent on the first $100,000 of 

estate value. This would make a modest reduction in the statutory fee 

(reducing the four percent rate to three percent would cost probate 

attorneys and personal representatives relatively little -- $150 on 

estates of $15,000 or more) and would make California rates compare 

more favorably with those in other states. The reduction also would 

simplify the fee calculation. 

CO!'J{gRTS OBJECTIl'IG TO DECREASB IB STATUTORY FBI!:. A number 0 f 

persons who commented on the Tentative Recommendation objected to 

decreasing the maximum fee from four percent to three percent. 

The following Public Administrators objected to the decrease in 

the fee but made no other objection·to the Tentative Recommendation: 

Alameda County, Acting Public Administrator of Alameda County 
(Exhibits, page 25), and Office of County Counsel (Exhibits, 
page 26). "The propoaed reduction would be unfair to County 
Public Administrators and their attorneys. Unlike private 
attorneys who can shift to larger, more profitable estates 
some of the overhead costa of administering smaller estates, 
the county administers mostly small estates unwanted by the 
private bar. Many of these small estates do not generate 
sufficient fees to cover the overhead costs of 
administration. A further reduction in the rate on the first 
$15,000 would mean a reduction in the already stringent 
budgets and a likely increase in the Public Administrator's 
case load as private attorneys reject more and more smaller 
estates due to the rate reduction. We ask that the 
Commission reconsider the proposed rate reduction in light of 
the adverse effect it would have on the counties." Exhibits, 
page 26. 

Contra Costa County, Office of County Counsel (Exhibits, page 
52). "The Public Administrator's Office administers many 
small estates and very few large estates. Decreasing the 
statutory fee on the first $15,000 of an estate would have a 
negative effect on the Public Administrator's ability to 
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operate his office wi thout reliance on general fund revenue. 
Unlike private parties, the Public Administrator has 
responsibilities in numerous estates with no assets. Fees 
from the occasional large estate go toward subsidizing such 
activities. Therefore, it is imperative for us that solvent 
small estates pay the full cost of their administration." 

County of Orange, Office of County Counsel (Exhibits, pages 
72-73). The comment of this office makes with respect to the 
lowering the fee for the personal representative (from 4% to 
3%) is relevant to the attorney fee issue:" • 1 would 
like to see the current four percent on the first $15,000 
retained. These has been such an increase in costs in recent 
years, such as the cost of office space, supplies and staff, 
that any decrease in the rate of compensation seems 
unwarranted. For the Office of the Orange County Public 
Administrator/Public guardian, any decrease in revenue would 
be especially difficult. 1 understand that the cost of 
running the operations, above and beyond compensation 
received and other income, will run close to $1,000,000.00 
this year. This, despite the fact that all County Counsel 
attorney fees in decedent's estates and probate code 
conservatorships are collected by and credited to our 
client. 1 do not know how much of this shortfall is due to 
operations of the Public Administrator vis-a-vis the Public 
Guardian, since both operate from the same budget, but 1 
believe that neither function is at all close to being 
self-sufficient, especially the Public Administrator's. 
While the proposed change in the rate of compensation may 
appear small, given our client's case volume and budget 
problems, the detriment could be significant - especially 
since he is hit doubly hard when you take into account the 
proposed change in attorney fees under Section 10830." 

Riverside County, Jacqueline Cannon, Chief Deputy Public 
Administrator (Exhibits, page 98):. 

"1 am opposed to any changes in the Statutory 
Commissions structure which would result in a decrease in 
fees to Attorneys and Public Administrators. 

"Even though the decrease is a small percentage, Public 
Administrators throughout the state are dependent on the fees 
to offset our already dwindling budgets. 

"1 can appreciate the Commission's efforts to align the 
California Statutory Fees with attorneys and personal 
representatives nationwide; however, it does not appear as 
though the Commission considered the actual cost of labor, 
overhead, and filing fees, all of which have increased 
substantially since the present fee schedule was 
established. The current Statutory fee is too low, and does 
not begin to cover the cost of administering an estate. 

"1 hope the Commission will reconsider and increase the 
Statutory Fee." 
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Another attorney, Richard L. Stad, Los Angeles, objects to the 

lowering of the attorney fee: 

Under our current system of compensation, it is becoming 
more and more difficult for practitioners to make a profit on 
smaller estates. In conversations with probate attorneys, I 
find that many are reluctant to administer estates under 
$250,000.00. In some firms this minimum estate size is much 
higher. I believe that the tentative recommendations will 
serve only to make this problem greater. The tentative 
recommendations call for the reduction of compensation on the 
first $15,000.00 of estate value from 4 percent to 3 
percent. This is a reduction of $150.00. This makes smaller 
estates even less desirable for practitioners. Although such 
a recommendation may appear as good public relations, in 
point of fact this will further shrink the pool of competent 
attorneys to service smaller estates. There is the belief in 
probate circles that the larger estates provide attorneys 
wi th compensation that will permit representation of smaller 
estate where the effective rate of compensation in terms of 
an hourly rate may be significantly lower. Although it has 
been my experience that larger estates do not provide a 
greater effective rate of compensation, promoting bartering 
of fees will no doubt be a disincentive for lawyers to take 
on smaller probates. [Exhibits, page 100.] 

The following attorneys sent a form letter (with an attachment 

pointing out the services ordinarily required for all estates--both 

large and small) requesting "no revision of the current California 

Statutory Probate Fee Schedule for purposes of reduction" but making no 

other objection to the Tentative Recommendation other than that 

"increased fees for small estates is what is really needed in 

California": 

Robert I Marder, San Dimas (Exhibits, pages 41-44) 

Elizabeth F. Courtney, Montclair (Exhibits, pages 45-48) 

John T. Borje, Claremont (Exhibits, pages 53-56) 

Stephen M. Shirley, Pomona (Exhibits, pages 57-60) 

Jtm.y L. Gutierrez, Chino (Exhibits, pages 61-64) 

Harold W. Wax, Los Angeles (Exhibits, pages 79-82) 

Allen S. Remes, Upland (Exhibits 83-86) 

Another attorney, William G. Polley, Sonora, writing on behalf of 

the Tuolumne County Bar Association, Exhibits, page 8, objected to 

lowering the fee from four to three percent and suggested as an 

alternative that the minilllUlD. requirement for the affidavit procedure be 

raised from $60.000 to $100.000. He states: 

-16-



Removal of the 4% category for the first $15,000. We 
disagree with your recommendation. Small probates are 
already uneconomical to handle. Further reducing the fees 
does not solve anything. It just makes them a greater 
nuisance. We recommend that the smaller estates be 
eliminated from probate by raising the minimum requirement to 
$100,000.00 as opposed to reducing the fee for handling a 
small probate. 

Another lawyer objected to the reduction of attorney's fees as 

proposed, taking the view that this reduction in probate attorney fees 

is inconsistent with the Commission's Tentative Recommendation on 

trustee's fees: 

David W. Knapp, Sr., San Jose: "The reduction of attorney's 
fees on smaller estates as set forth in the Compensation, 
etc, recommendation is not in agreement with the 
recommendations of the Trustee's Fees, I.e. a lesser fee to 
the attorneys 'who can make it up on larger estates' (suppose 
these are none?) and 'increased cost of doing business' •.• 
'such as inflation' (see page 2 of Trustee's fees) is in 
conflict. Do not the attorney's have an increase in the cost 
of doing business? •• The statement that by reducing the 
statutory fees we would be more in line with the other 
statutory states is ridiculous. Look at the cost of living 
in those statesl" Exhibits, page 28. 

COMMENTS SUGGESTING INCREASE IN STATUTORY FEE. A number of 

lawyers suggested that the fee proposed by the Commission for small 

estates be increased. Under existing law, the 4 percent fee applies to 

the first $15,000 of estate value. The rate on the next $85,000 is 

three percent, and the rate continues to decline on larger estates. 

The Commission proposes to apply the 3% fee to the first $100,000. 

Commentators who propose a higher fee suggest that the three 

percent fee should be applied to a larger portion of the estate than 

existing law. Other commentators suggest that a four percent fee 

should be applied to a larger portion of the estate than under existing 

law. 

Melvin C. Kerwin, Menlo Park (Exhibits, pages 9) recommends that 

the fee be 3 percent on the first $300,000 and 2 percent on the next 

$700.000. He states: 

I applaud the recommendation insofar as it retains the 
statutory fees schedule, and makes the computation of fees 
simpler by reducing the percentage rate under the fee 
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schedule from 4% to 3%. However, myself and other attorneys 
whom I have spoken to about this matter agree that the 
recommendation should be that for ordinary services the 
attorney shall receive compensation on the value of the 
estate of 3% on the first $300,000.00 and 2% on the next 
$700,000.00 with the balance of your recommendation. 

There are at least two reasons for suggesting that 
modest increase, rather than a decrease: 

1. The overhead of California attorneys continues to 
increase dramatically, particularly in the areas of 
secretarial salaries and rents. 

2. California lags behind the other states with large 
metropolitan areas which are comparable, to wit: Illinois, 
New York, and Pennsylvania, by far in the fees charged. 

David H. Spencer, Los Altos (Exhibits, page 27) suggests that the 

fee be increased to four percent for the first $100,000 value of the 

estate. In support of this suggestion, he states: 

I very much oppose any reduction in the statutory fee of 
the compensation of an estate attorney and personal 
representative. Instead, I recommend that the fee be 
increased to four percent of the first $100,000 value of the 
estate. The reasons for the increase are the existing recent 
changes in the Probate Code and the proposed changes in both 
the Probate Code and the Code of Civil Procedure. All of 
these changes increase the amount of time involved in the 
probate process and in the instance of the proposed Notice to 
Creditors will certainly delay the closing of an estate which 
in turn, means a longer time in receiving fees. Furthermore, 
any personal representative who is sued by a late claiming 
creditor will almost automatically file an indemnity action 
against his or her attorney. 

All practicing attorneys know that especially in small 
estates it's the attorneys who do the work and that in many 
instances the time involved in probating a large estate is 
not much longer than in probating a small one. Any proposed 
change in fees should reflect this fact by increasing the fee 
on the first $100,000 of an estate. 

Harold S. Small, San Diego (Exhibits, pages 36-38) suggests that 

the fee be increased to four percent for the first $50.000 estate 

value. three percent on the second $50.000. and the existing schedule 

being maintained for estates in excess of $100.000. He would lower the 

rate on estates in excess of $300.000 if necessary to obtain this 

concept. In support of this suggestion, he states: 

However, I suggest that changes be made to the statutory 
rate of compensation to provide a 4% rate on the first 
$50,000.00 of the estate value, 3% rate on the second 
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$50,000.00 of the estate value, and the existing statutory 
schedule being maintained for estates in excess of 
$100,000.00. From our experience and the maintenance of time 
records with regard to estate Administration, we have found 
that the time involved in providing services to an estate, 
with very little complexity, and for the purpose of 
satisfying requirements associated with the estate 
administration where an individual has been named as the 
Executor of the estate is not less than $3,000.00. In 
addition, although the legal complexity is not as great, the 
amount of time required for the handling of the small estate 
typically is equal to or greater than the handling of a 
significantly larger estate. Accordingly, the fees charged 
for the estate having a value of less than $100,000.00 should 
address this problem and my recommendations set forth above 
would do so. It is important to note that many small estates 
involve a significantly larger amount of time for attorney 
services in order to provide the guidance and "hand holding" 
necessary for individual Executors. I t is for this reason 
that I have suggested the percentage modification indicated 
above which would result in a slight increase in fees for the 
smaller estate while maintaining the existing statutory 
scheme for larger estates. 

If there is significant objection to this concept, you 
may wish to look to a modified schedule of statutory fees for 
estates in excess of $300,000.00 providing for a rate of 2% 
on the first $1,000,000.00 of estate assets if the total 
value of the estate assets exceeds $300,000.00 with the rate 
of 1% on the value of the estate assets between $1,000,000.00 
and $10,000,000.00, one-half of 1% on the next $15,000,000.00 
and a reasonable amount to be determined by the Court for all 
amounts in excess of $25,000,000.00. 

It is also important to anticipate the effect of the 
significant use of inter vivos trusts. Through proper estate 
planning, attorneys have been causing clients to create inter 
vivos trusts to hold a substantial portion of assets in an 
estate. By doing so, the attorney's fees otherwise incurred 
in connection with a Probate Administration as well as 
commissions to the personal representative have been 
substantially diminished and reduced. However, even in these 
circumstances, a modest Probate Estate Administration is 
frequently required which still requires the same amount of 
work that would have been involved in an estate of 
significantly larger value. For example, we have assisted 
clients in the administration of estates having values for 
Probate Administration purposes of less than $150,000.00, and 
in some cases less than $50,000.00, where the total estate is 
in realty significantly greater than $1,000,000.00. The 
significant difference in the value of assets is represented 
by assets that have been transferred into an inter vivos 
trust. The only reason for the Probate Administration is for 
the purpose of satisfying the creditor's claim period and 
noticing creditors with regard to the filing of claims in the 
estate for the purpose of protecting the estate assets and 
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the beneficiaries of the estate from future claims. The 
suggestions outlined above more closely align the fees with 
the services rendered and would take into account the 
significant planning opportunity (inter vivos trusts) that is 
utilized with some frequency in California. 

It is also important to understand that certain types of 
services that might be ordinary if the estate is administered 
by an institutional executor and an experienced individual 
are different than the circumstances where an inexperienced 
executor acts for the estate. For example, in connection 
with the sale of real property, an individual executor will 
be unfamiliar with the requirements associated with same and 
significant additional services will be required of counsel 
to assist in the sale of real property which typically is 
handled by the Court as being part of the ordinary services, 
for the first sale or disposition of real property. 

Robert A. Waddell, Torrance (Exhibits, page 50) suggests that the 

rate be four percent on the first $50,000 and two percent on the next 

$950,000. In support of this suggestion, he states: 

Your recommendation that the four percent (4%) rate on the 
first $15,000 of the estate be reduced to three percent (3%) 
is ill conceived. 
Even under the present fee structure, it is nearly impossible 
to find an attorney to probate a small estate. Rather than 
reducing the rate on the first $15,000, consideration should 
be given to increasing it. I suggest the following: 

FOUR PERCENT (4%) OF THE FIRST $50,000 
TWO PERCENT (2%) OF THE NEXT $950,000 ETC. 

The above rates and your proposed rates result in the same 
fee for estates of $100,000 or more. However, my rates 
provide an incentive for attorneys to accept the smaller 
estates. 

The Probate Section of the San Bernardino County Bar Association 

(Exhibits, pages 66-67) approves the Commission's fee structure but 

suggests that "the court be authorized to approve [minimum] fees for 

both the personal representative and the attorney of not more than $500 

in all estates, regardless of size." In support of this suggestion, 

the Section states: 

Although we generally agree with the reduction of the 4% 
rate to 3% on the first U5,000 of estates, we suggest that 
the court be authorized to approve fees for both the personal 
representative and the attorney of not more than $500 in all 
estates, regardless of size. If this is not done, attorneys 
will simply no accept the handling of small probates. 

Probate Code Section 1143 adopts a similar approach as 
to county public administrators who are often compelled to 
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take small estates, and a $350 minimum fee for the public 
administrstor is established for the "summary probste" which 
the public administrator's office is authorized to undertake 
without formal administration. (This is restated in Probate 
Code Section 7666 pursuant to AB 2841 scheduled to go into 
effect July 1, 1989.) 

We suggest that language like the following be added to 
proposed new Sections 10800 and 10830 (and that appropriate 
corresponding revisions be made in Business and Professions 
Code Section 6147.5): 

(c) Notwithstanding subpart (a) above, the court 
may allow the attorney (personal representative) for 
ordinary services as much as $500 compensation if the 
court finds that the services rendered justify a fee in 
excess of that calculated according to subpart (a) above. 
Although recent legislation enables many small estates 

to be handled without probate (Probate Code Sections 13100, 
13150, 13200, 13500, 13540, 13650; Vehicle Code Sections 5910 
and 9916; and Health and Safety Code Section 18102) there 
nonetheless are situations in which a probate must be 
conducted as to very small estates in order to clear title or 
resolve heirship questions. The public may often be unable 
to engage an attorney in such cases unless there is some way 
in which the attorney can be reasonably compensated. 

STAFF CotIMKNT. There are strong objections to lowering the fee 

from four to three percent because of the impact this would have on the 

small estates. At the same time. lIIany of the cOlllllentators approved the 

Tentative Recommendation without objecting to the lowering of the fee. 

The COmmission could retain the existing fee schedule and continue the 

four percent rate that now applies. This would not satisfy those who 

believe the existing fee is not adequate to provide legal services for 

a small estate. The suggestion of the Probate Section of the San 

Bernardino County Bar Association that a minimum fee of $500 be 

allowed. without regard to the size of the estate. may be the solution 

to this problem. For example. the Delaware court rules provide a 

minimum attorney fee of $250. But a fee of $250 would not begin to 

compensate the lawyer for the minimum amount of legal work required to 

probate a small estate. In the background study prepared by the staff. 

the staff recommended that a minimum fee of $750 might be appropriate. 

A minimum fee would also deal more adequately with the problem of 

public administrators who handle many small estates. 

Almost one half (47%) of those who responded to the Commission's 

Questionnaire distributed several years ago believe that changes should 
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be made in the existing fee schedule. Many laWYers 03.5%) believe 

that the major defect in the existing statutory provisions is the 

inadequacy of the statutory fee for small estates. 

ALLOWING COURT TO LOWER STATDTORY FEE WIJElIf TIlE STATDTORY FEE IS 

CLEARLY EXCESSIVE. HALT--San Diego recommends that the statute allow 

consumers to petition the court for lower fees when the statutory 

percentage is clearly excessive in relation to the work done. 

Exhibits, page 91. 

recommendation: 

HALT--San Diego states in support of this 

Inherent in the statutory fee system is a presumption 
that the statutory percentage is reasonable. Allowing 
consumers to petition to lower the fee merely allows 
consumers to rebut this presumption. One would think this 
was just basic fairness. Judicial review should always be 
available when a dispute arises, especially over funds to be 
paid out of the estate. After all, resolving disputes is 
what courts are for. They resolve credi tors' claims, will 
contests, and other disputes that arise in course of 
administering estates. Other than ensuring minimum lawyers' 
fees, there is simply no justification for denying persons 
interested in the estate the right to challenge a lawyer's 
fee. • • Yet, • • • this is precisely what the LRC decided to 
do, giving California the dubious honor of standing with two 
other states in the county that totally immunize percentage 
fees from legitimate challenge and court review. 

BUSIBESS AND PROFESSIONS CODE § 6147.5. AGREEMEftT CONCERBIBG ATTORNEY 
FEES Ilf FORI'IAL PROBATE PROCEEPIRG (WRITTD CONTRACT WITH 
DISCLOSURE TO CLIENT THAT FEE IS NEGOTIABLE) (pages 19-23 of 
Tentative Recommendation) 

COMlflSSIOlf RECOMMENDATIOlf: The Commission recommended that the 

existing requirement that there be a written contract between the 

attorney and the personal representative be supplemented by a 

requirement that there be a separate disclosure statement in the form 

prescribed by the statute, signed by the personal representative. The 

statutory form will include a statement that informs the personal 

representative that "You and your attorney may agree to a lower fee 

[than the statutory fee] but may not agree to a higher fee." See 

Business and Professions Code § 6147.5 (added), pages 19-23 of 

Tentative Recommendation. 

REACTION OF COMMENTATORS TO TIlE DISCLOSURE REQUlRKMKftT: The 

disclosure requirement did not cause a significant amount of 
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opposition. 

requirement. 

There were only a few objections to the disclosure 

Some persons who sUbmitted comments approved the 

requirement; most did not mention it. Some approved the requirement 

but suggested revisions (discussed below). 

Objections to Disclosure Requirement. Those attorneys who 

objected to the concept of fee negotiation can be counted among those 

who object to any requirement of disclosure concerning statutory fees. 

See Legislative COlIIDittee of the Probate, Trust and Estate Planning 

Section of the Beverly Hills Bar Association. (pages 4-5 of this 

Memorandum); William S. Johnstone, Jr. (pages 5-6 of this Memorandum); 

Richard L. Stack (page 6 of this Memorandum); Henry C. Todd (pages 6-7 

of this Memorandum). 

Support of Disclosure Requirl!lllent. HALT--San Diego (Exhibits, 

page 93) states: 

The disclosure recommended by the LRC is barely 
adequate. Although it isn't as anti-consumer as the language 
proposed by the bar, it also fails to clearly state that the 
percentages are maximums or ceilings. Instead, it informs 
consumers that they have a right to agree to a lower fee, but 
not a higher one. The LRC squandered even this opportunity 
to protect consumers with meaningful disclosures about fees 
and other aspects of the attorney-client relationship. 
Compared to offering no disclosure, however, HALT supports it. 

STAFF COJllMKlllT: The revision of the disclosure statement suggested 

by the staff (below) should do much to meet the concern !!XDressed by 

SUGGESTIONS FOR REVISIOI'l OF LANGUAGE OF DISCLOSUl!JI: STATBMKltt. 

Paul Gordon Hoffman, attorney, Los Angeles, believes that the "proposed 

disclosure statement is too difficult for the average layman to 

comprehend." Exhibits, pages 18-20. The staff believes that his 

statement is a definite improvement on the statement in the Tentative 

Recommendation. 

STAFF ItECO!l'lEl'lDATIOI'I: The staff recolIIDends that the following 

(which shows a revision in the Hoffman draft Exhibits. pages 18-19) be 

substi tuted for the statement in the Tentative RecOlllll.endation. (The 

language added by the revision is underscored). 
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LAWYERS' FEES 
California law requires that you be given this statement 

and that you sign it. 
The lawyer for an estate is entitled to be paid out of 

the estate for his or her work. For the kind of work 
required in almost every estate ("ordinary services"), the 
lawyer cannot be paid more than a certain percentage of the 
estate. The percentage is as follows: 

(1) 3% on the first $100,000 
(2) 2% on the next $900,000 
(3) 1% on the next $9,000,000 
(4) 1/2 of 1% on the next $15,000,000 
(5) a reasonable amount to be determined by the judge 

for larger estates. 
The value of the estate is based on an appraisal of the 

estate property, plus profits from sales of estate property, 
plus income during the probate, minus losses on sales of 
estate property. 

If your lawyer does extra work, your lawyer is entitled 
to be paid extra. The judge will set the fees for this extra 
work. You can ask your lawyer to tell you what services will 
be considered extra work. 

Your lawyer will be paid based on the fee schedule set 
out above, unless you and your lawyer agree to a different 
way of setting the fee (such as an hourly rate or a different 
percentage). You and your lawyer may agree to a method that 
produces a lower fee, but your lawyer cannot be paid a higher 
fee. 

If you and your lawyer agree to a lower fee, that is 
what your lawyer will be paid for ordinary services. The 
probate court may still allow your lawyer to be paid more if 
your lawyer does certain extra work. 

Mr. Hoffman points out the need for his suggested substitution as 

follows: 

The problem with the Commission's language is that it uses 
too many long or technical words, such as "statutory", 
"attorn.ey", "addi tional", and "extraordinary. n 

Unsophisticated clients often have equally unsophisticated 
vocabularies and reading abilities. You might also want to 
consider advising clients to inquire of their lawyers as to 
what services will be considered extraordinary. [Exhibits, 
pages 19-20.J 

Substitution of "Income" for "Receipts." Irving Kellogg, 

attorney, Los Angeles, believes that confusion is caused by the use of 

the word "receipts" in the statement concerning the value of the estate 

to which the statutory percentage is applied. He believes that 

"receipts" is ambiguous. Substituting "income" for "receipts" will 
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make clear that only "income" receipts belong in the compensation 

value. He says that lay persons (CPA's etc.) include principal 

receipts. We note that the language suggested by Mr. Hoffman would 

make this suggested clarification. See Exhibits, pages 6-7. 

Other Teclmieal Revisions in Language of Disclosure Statement. 

The Yuba-Sutter Bar Association suggests: 

The membership authorized me to advise you that there 
was no objection to the tentative recommendation, except that 
the language in the disclosure statement regarding the 
ability to "agree to a lower fee" should be changed to read 
"agree to an alternative fee arrangement, which, in no event, 
would be higher than the fee established by statute." 
[Exhibits, page IS.] 

The statement of Mr. Hoffman, set out above, will effectuate this 

suggestion. 

The Legislative Committee of the Probate, Trust and Estate 

Planning Section of the Beverly Bills Bar Association suggests what 

they consider to be a technical matter: 

B & P. Code §6l47.S(cHS): The last sentence of the 
disclosure statement which reads "the court may, however, 
award an additional amount for extraordinary services" would 
better read "the court may, however, award compensation for 
extraordinary services". The phrase "an additional amount" 
infers that the Court may award higher extraordinary 
compensation to "make-up" for the lower fee for ordinary 
services. [Exhibits, page 96.] 

The statement of Mr. Hoffman, set out above, will deal adequately 

with the concern of the Beverly Hills Committee. 

REQUIREMKrfT THAT STATEKEl'IT BE OR SEPARATE SBKET. A few attorneys 

suggested that rather than having a separate sheet for the disclosure 

statement, it would be better to have it as a part of the fee and 

services agreement or that the statute should permit it to be included 

in the fee and services agreement: 

TuolUlllle County Bar Association: "Requirement for a separate 
disclosure statement regarding attorney's fees. We believe 
that the requirement of a separate paper is awkward and 
inconvenient. We believe that a more reasonable approach 
would be to require a minimum type size or other method to 
make the disclosure stand out as opposed to requiring one 
more piece of paper." Exhibits, page 8. 
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"Jerome Sapiro, attorney, San Francisco: "Rather than having 
a separate sheet for the disclosure statement, it would seem 
better to have same as a part of the fee and services 
agreement between the attorney and personal representative. 
The critical parts should be in 'CAPS'." Exhibits, page 4. 

J. Mark Atlas, attorney, Willows: "While we have been using 
a written fee agreement in probate matters since Business and 
Professions Code Section 6148 was adopted, we believe a 
separate section relating to fee agreements in probates may 
be useful, and the recommended section would serve this 
purpose. Nevertheless, since we would still be required to 
have a written agreement with the personal representative, we 
would suggest that the section be revised to permi t 
incorporation of the disclosures which otherwise would be 
required on a separate Disclosure Statement to be 
incorporated into the written fee agreement. Quite frankly, 
a fee agreement should be one of the first documents reviewed 
and discussed with a personal representative, but there are 
always so many other papers and matters to be handled at the 
commencement of a probate proceeding, often at a time of 
distress for many personal representatives, that it would be 
most helpful to minimize the number of separate papers." 
Exhibits, page 70. 

STAFF RBCm.mImATIOlf: The staff recDmlppds that the requirement 

that the disclosure statement be on a separate sheet and be signed by 

the personal representative be retained. We want to be sure that the 

information on the statement is brought to the attention of the 

client. It does not seem to be burdeneome to require the disclosure 

statement to be on a separate sheet. separately signed. On balance. 

the benefit of the separate statl!lllent outweighs any possible extra 

burden on the attorney that a separate statement might tapose. 

PERJlfiT ATTORlfEY TO IlfCLUDE Ol'lLY "APPLICABLE" PORTIOIf OF STATEMKNT 

Ilf STATElUIU PROVIDED TO CLIERT. Willillll L. Coats, attorney, Poway 

(Exhibits, page 3) suggests that subdivision (c)(2)(A) of proposed 

Section 6147.5 (page 19 of the Tentative Recommendation) be revised to 

read: 

(A) If the compensation agreed upon is to be determined 
as provided in Sections 10830 and 10831 of the Probate Code, 
the agreement shall state the applicable substance of the 
following: 

He gives the following justification for this suggested revision: 

Adding the word applicable will provide for the agreement to 
be limited to the percent of the dollar value that relates to 
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the estimated value of the estate. When it is known an 
estate cannot possibly exceed $100,000, the clients will not 
understand why the agreement covers the fee for a 25 million 
dollar estate. 
THE DISCLOSURE STATEMENT CONCERNING ATTORNEY FEE should also 
limit itself to not more than the fee for the next level 
above the estimated value of an estate. 

STAFF REC!lMMKlmATIOII': The staff rec~ends against requiring only 

the RapplicableR substance of the disclosure statement. We conteaplate 

a printed statement that will be provided each client. We are 

concerned that questions will arise if the attorney is penaitted to 

edit the statement for each case, d"PPTlding of his estimate of the size 

of the estate. Moreover, we do not believe that the attorney should 

have the burden of detenaining which part of the statement is 

"applicable" in each case, 

A separate issue is whether the word "applicable" should be 

substituted in the statute text in the introductory clause of paragraph 

(c)(2)(A) of Recommended Section 6147.5 of the Business and Professions 

Code as suggested by Mr. Coats and as set out above. 

PROTECTIII'G PERSOII'AL REPRESEll'TATlVE FROM SUITS BASED 011' FAILURE TO 

Il'EGOTIArE A LOWER FEE. Several commentators expressed concern that the 

personal representative might be held liable for failing to negotiate a 

reasonable (lower) attorney fee: 

Legislative Committee of the Probate, Trust and Estate 
Planning Section of the Beverly Hills Bar Association: 
"Unless the personal representative is granted immunity from 
criticism for failing to negotiate a lower fee, this 
Committee is opposed to the proposed amendments to the 
Business and Professions Code requiring a separately signed 
disclosure statement advising the personal representative of 
the right to negotiate a lower fee. It is certain that such 
a disclosure statement will be, on occasion, used by the 
disgruntled beneficiary as support for a contention that the 
personal representative should have negotiated a lower fee. 
"In fact, the logical result is that the personal 
representative will be charged with the responsibility for 
negotiating a • reasonable fee'; but this negotiation process 
will be artificially affected by the 'cap' of the statutory 
fee." Exhibits, pages 94 and 95. 

Paul Gordon Hoffman, attorney, Los Angeles: "If the 
Commission elects to retain the statutory fee schedule, then 
the existence of the disclosure notice should not be deemed 
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to be a mandate for the negotiation of fees. I am concerned 
that beneficiaries may attempt to sue personal 
representatives who do not undertake negotiations with 
counsel as to the amount of fees." Exhibi ts, page 20. 

STAn' RKCOl'llKlmATION: At the October meeting. the COIIIIIlission by a 

divided vote deleted subdivision (b) from the draft of Section 10832 

which was intended to give the personal representative an epress 

immunity for failure to negotiate attorney cOIIIpenRation less than the 

statutory compensation. The section prior to the deletion read: 

10832. (a) An agreement between the personal 
representative and the attorney for higher cOl!lJ!ensation for 
the attorney than that pemitted ,mder this chapter is void. 

(b) The personal representative and the attorney may 
agree that the attorney will receive less than the statutory 
compensation for services. but the personal representative is 
under no duty to negotiate attorney compensation less than 
the statutory compensation. The perSonal representative is 
not liable for a refusal or failure to negotiate attorney 
compensation less than the statutory compensation. 

This matter was discussed at length at the October meeting. 

Although the staff at that time recommended that the deleted provision 

be included in the statute. we believe that it was fully discussed and 

a decision made. We do not believe that this issue should again be 

given lengthy discussion. 

RECOGlUTIOB OF AGRKKMKR'l SIGIIBD BEFORE PEII:SOKAL REPRESKl'ITATIVE 

APPOIIlTED. Jerome Sapiro, attorney, San Francisco, notes a possible 

technical improvement in the disclosure provision: "It should also be 

clarified that the fee-services agreement may be signed by the 

petitioning party seeking appointment as personal representative before 

appointment and qualification or by the personal representative after 

appointment and qualification. Your recommendation refers to agreement 

between attorney and personal representative, and normally the 

fee-services agreement is executed before appointment and 

qualification." Exhibits, page 4. 

STAFF RKCOJIIMEBDATION: We recolIIDend that the following sentence be 

added at the end of subdivision (b) of Section 6147.5: "The 

fee services agreement I!SV be entered into. and the disclosure 

statement required by this section may be signed. by (1) the 
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petitioning party seeking appointment as personal representative before 

appointment and Qualification. tbe agreClllent to become operative upon 

appointment and qualification of the petitioner as personal 

representative. or (2) tbe personal representative after appointll"'pt 

and qualification." 

TKClINICAL REVISION IN CO~. The Legislative COIIIIIIittee of tbe 

Probate, Trust and Estate Planning Section of tbe Beverly Hills Bar 

Association makes the following suggestion concerning a technical 

change in the Comment to Section 10804: 

The fifth paragraph of this Comment should be amended to 
conform with the provision of PC§10804(c) which allows the 
personal representative to employ "any qualified person, 
including a member of the State Bar of California •.. " The 
Comment refers only to an agreement "with the Estate 
attorney", instead of an agreement with "any qualified 
person, including the Estate attorney". [Exhibits, page 96.] 

STAFF RECOM!IK!IDlTION: The staff reconmends against cbanging the 

C9!!P!ent. The purpose of tbe statClllent in tbe Comment is to POint out 

that it permits tbe attorney to make a contract to perform ordinary 

services of tbe personal representative witbout tbe need for court 

approval. The statute clearly provides that such a contract can be 

made with any other person, and tbere is no need to repeat tbis portion 

of the statute in the Comment. 

SECTION 10800. COMPEBSATION OF PERSORAL REPRESERTATIVE (pages 24 and 

25 of Tentative Recommendation) 

COMPENSATION GENERALLY. To a considerable extent, the comments 

objecting to the elimination of the four percent bracket for attorneys' 

fees are relevant to the fee schedule for the personal representative. 

Except for the comment of Howard Serbin set out below, we do not 

reproduce those comments again here. 

Howard Serbin, Deputy County Counsel, Santa Ana, objects to 

elimination of the four percent bracket in the statutory fee schedule 

for the compensation of the personal representative: 

While strongly supporting the main thrust of [Section 10800], 
I would like to see the current four percent on the first 
$15,000 retained. These has been such an increase in costs 
in recent years, such as the cost of office space, supplies 
and staff, that any decrease in the rate of compensation 
seems unwarranted. For the Office of the Orange County 
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Public Administrator/Public guardian, any decrease in revenue 
would be especially difficult. I understand that the cost of 
running the operations, above and beyond compensation 
received and other income, will run close to $1,000,000.00 
this year. This, despite the fact that all County Counsel 
attorney fees in decedent's estates and probate code 
conservatorships are collected by and credi ted to our 
client. I do not know how much of this shortfall is due to 
operations of the Public Administrator vis-a-vis the Public 
Guardian, since both operate from the same budget, but I 
believe that neither function is at all close to being 
self-sufficient, especially the Public Administrator's. 
While the proposed change in· the rate of compensation may 
appear small, given our client'S case volume and budget 
problems, the detriment could be significant - especially 
since he is hit doubly hard when you take into account the 
proposed change in attorney fees under Section 10830. 
[Exhibits, page 72-73.1 

William S. Johnstone, attorney, Pasadena, objects to the 

Commission's "failure to make any adjustment in the personal 

representative's compensation, given your position of attorney's 

fees." See Exhibits, page 12. He states: "My experience of some 30 

plus years is that unless the personal representative is a trust 

company, personal representatives are nearly always ignorant of their 

responsibilities, and inexperienced, which results in probate lawyers 

performing the major portion of the personal representative's duties, 

as well as their own. Why shouldn't their fees be subject to 

negotiation, just as you contemplate for attorneys representing the 

personal representative?" 

In fact, the Commission has made provision for the personal 

representative negotiating with the attorney to have the attorney 

perform duties of the personal representative and to pay the attorney 

from the funds of the personal representative. 

The Commission could go further and adopt the UPC scheme which 

permits the personal representative to collect a reasonable fee, fixed 

by the personal representative, subject to court review on petition of 

any interested person. It should be noted, however, that a number of 

states retained the statutory fee schedule for personal representatives 

when they abolished the statutory fee schedule for the estate attorneys. 
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SECTION 10831. ADDITIONAL COMPENSATION FOR EXrRAORDIRARY SERVICES 
(pages 30-32 of Tentative Recommendation) 

Cm.rrSSION RECO~ATION: The Tentative Recommendation deletes 

from the statute text the existing incomplete list of services that 

constitute "extraordinary services" and includes in the Comment a 

nonexclusive list of services that are extraordinary services. 

SHOULD LIST OF EXAMPLES BE IN STATUTE TEXT? Howard Serbin, Deputy 

County Counsel, Santa Ana, approved this scheme: "I believe it is wise 

to delete the list of examples of extraordinary services from the 

section and to put this in the comment instead." Exhibits, page 73. 

William Finnegan, attorney, Walnut Creek, takes the opposite view: 

In addition, I believe the statute should include 
examples of what generally constitutes extraordinary 
services. A nonexclusive listing in the statute is more 
helpful than examples in the official comment. The factors 
recommended by the Commission would not prevent the Court 
from using its discretion in reviewing a petition for 
extraordinary fees, even for services included in such a 
nonexclusive listing. [Exhibits, page 78.] 

IlALT-5an Diego also supports the concept of delineating what 

consti tutes "ordinry" and "extraordinary" services. Exhibits, page 91. 

AUTHORITY OF COURT TO AWARD AN ArTORl'IEY EXrRAORDIRARY FEES FOR 

EXPENSES III'CORRED IN PROSECUTIII'G THE ArTORl'IEY'S PETITION FOR FEES. 

Richard L. Stack, attorney, Los Angeles, brings to the attention of the 

Commission the recent decision of Estate of Esther Trynan, and he 

suggests that the Commission overrule this decision by statute 

(Exhibits, pages 100-101): 

I wish to bring to the attention of the Commissioners a 
recent appellate court decision on the subject of attorney 
compensation. In the Estate .of Esther Tryn'1', counsel was 
retained to represent the personal representative and to 
defend the estate in a Will contest which resulted in a 
judgment against the estate. An appeal was taken and second 
counsel was hired by contract to handle the appeal. When the 
Will contest was finally resolved, both counsel for the 
estate filed petitions for extraordinary attorneys' fees and 
costs. The personal representative objected to both 
petitions and litigation ensued. The Court determined the 
reasonable value of extraordinary services and entered 
judgment for counsel totaling in excess of $55,000.00. 
Thereafter, counsel submitted a second petition for 
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extraordinary fees for attorney compensation and costs in 
litigating the initial petition for fees. The Court denied 
the petition on grounds that the Court "does not have the 
authority to award compensation for services which benefit 
only the attorneys for the estate and do not enhance the size 
of the estate available for distribution to the beneficiaries 
thereof". A copy of this decision is enclosed. 

I believe the decision of the Court is inequitable and 
bad law. In almost any fee agreement between attorney and 
client provision is made for the payment of attorneys fees 
should it become necessary to bring an action to collect a 
fee from a client. Probate counsel must have a fee agreement 
with the personal representative but is precluded from having 
such a provision. If counsel performs services and must 
litigate with the personal representative to collect 
compensation for such services, then it is only fair and 
equitable that the law support such counsel in being 
compensated for the additional work to which counsel is put. 
In addition, the law is clear that the Court will allow 
attorney fees "as the Court may deem just and reasonable" 
(Probate Code § 910). It is only just and reasonable under 
the circumstances of the Estate of Trynan that counsel 
receive compensation for its services in pursuing to a 
successful conclusion its petition for compensation for 
extraordinary services. 

As the Commission is now taking up the matter of 
attorney compensation, I believe it is appropriate for the 
Commissioners to propose legislation to make it clear that a 
Court may award compensation under the circumstances of the 
Estate of Trynan. 

STAFf RECOfllmllDAtION: The staff recoaaends against trying to deal 

with the Estate of Ester Trynan in the recommendation on attorney fees 

to be submi tted to the current session. This decision presents a 

significant policy issue. If the Commission wishes. the staff can 

prepare an analysis of the matter and present a Memorandum at a future 

meeting. If the Commission wishes to propose a change in the existing 

law. we can distribute a tentative recommendation to interested persons 

for review and comment and possibly submit a recommendation in 1990. 

SECTION 10804. USB OF KXPBRTS. TBcmnCAL ADVISORS. AIm OTHER 
ASSISTANTS (pages 26-27 of Tentative Recommendation) 

GERBRAL COMMBBT CONCERNING THIS SECTION. At a prior meeting, the 

Commission requested that the staff prepare a memorandum concerning 

Section 3-715 of the Uniform Probate Code. This UPC provision relates 

to the employment of persons to assist the personal representative in 
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the performance of the administrative duties of the personal 

representative. This matter will be covered by Memorandum 88-19, 

prepared for the January 1989 meeting. We consider below the comments 

received on the Tentative Recommendation. 

AUTHORIZIl'IG PERSOKAL REPRESKNrATIVE TO PAY ATTORl'IKY FOR PERFORMIl'IG 

ORDIIfARY SERVICES WHICH TIlE STATlITE ASSlJIIIIES WILL BE PERFORllED BY TIlE 

PERSOKAL REPRESEl'ITATIVE. The Tentative Recommendation codifies local 

court rules and case law that permits the personal representative to 

employ the estate attorney or others to help with ordinary services and 

to pay them out of the personal representative's own funds, not funds 

of the estate. 

Paul Gordon Hoffman, attorney, Los Angeles, approved this 

provision: 

I agree with the Commission's recommendation that the 
statute expressly authorize the representative to pay the 
attorney for performing ordinary services which the statute 
assumes will be performed by the representative. In dealing 
with individuals, it is quite common for the attorney to have 
to assume the burden of bookkeeping for the estate, and the 
attorney may also have to work with appraisers and assist in 
closing of the residence and disposing of property. Since 
statutory fees are often inadequate to cover such services, 
the only way in which the attorney can be made whole is by 
receiving an assignment of the portion of the personal 
representative fees. [Exhibits, page 20.1 

EMPLOYMEnT OF SPECIALISTS BY PERSOKAL REPRESEl'ITATIVE. With 

respect to Section 10804, Hovard Serbin, Deputy County Counsel, Santa 

Ana, states: "I support your revisions to current law." See Exhibits, 

page 73. 

Gerald F. Gerstenfeld, attorney, Beverly Hills, makes the 

following comments (Exhibits, pages 34-35) concerning the employment of 

"specialists to perform what would be in the category of extraordinary 

services": 

I agree with your recommendation that the authority 
should be expanded but I disagree with the recommendation 
that the authority to pay the specialist out of estate funds 
should be subject to court review at the final account. The 
specialist who performs the service should be entitled to 
rely upon the contract entered into with the personal 
representative concerning such services and that the court 
will not modify the contract at a later time. Such would not 
affect the ability of the court to take such action as it may 
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deem appropriate vis a vis the personal representative if the 
court concluded that the contract entered into by the 
personal representative was inappropriate or illegal. 
Therefore, I believe that the second paragraph of section 902 
should continue to read as same as presently stated but 
subject to the amendments to increase the kind of specialists 
whose services are covered thereby. 

In the same context, if my recommendations are adopted, 
I believe that any such contracts entered into between the 
expert and the personal representative granted independent 
administration authority would be subject to the provisions 
of section 10551 pursuant to which such personal 
representative could enter into the contract without giving 
notice of proposed action. If any such contract were subject 
to court review at the final account, I question whether the 
personal representative having independent administration 
authority would have the power to enter into such a contract 
under the provisions of section 10551 and the provisions of 
section 10553 may be construed as being in conflict with the 
expand provisions of the second paragraph of section 902 to 
the extent that the same may relate to actions and 
proceedings referred to in section 10553. 

STAFF RECOMIIKNDATION; The staff did not contemplate that the 

court review would affect the right of the expert to receive payment as 

provided in the contract. The personal representative would be 

surcharged if the contract was improper. 1ust as would be the case with 

any other improper act. We would revise the second sentence of 

subdivision Cd) of Section 10804 to read; "The emplOYment and payment 

of a person under subdivision Cc) need not be authorized or approved by 

the court AKD IS NOT SUBJECT TO RBVIKH BY THE COURT." CRaterial in all 

caps added.) We also would revise the relevant portion of the Comment 

to Section 10804 to read; 

Subdivision Cd) indicates when court authorization or 
approval is required. Mounts paid out of estate funds under 
subdivisions Ca) and (b) are sub1ect to court review. THE 
PERSONAL REPRESElI!tATIVE tlAY BE SURCHARGED AT THE TIRE OF THE 
FINAL ACCOmrr IF THE PERSONAL REPRESEl!TATIlIE BREACHED A 
FIDUCIARY DUTY IN EMPLOYING THE PERSOIl UBDER SUBDIVISIOl'f Ca) 
OR (b). Payment l18.y not be made to the estate attorney 
unless authorized by the court. See Sections 10831. 10850. 
10851. But court authorization or approval is not required 
when an attorney or other person is hired under subdivision 
Ccl to assist the personal representative in performing 
ordinary services. AKD THE COURT DOES troT REVIEW SUCH 
EftPLOYl'OOIT • 
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SECTION 10805. APPORTIOll!l!mT OF COMPENSATION (page 29 of Tentative 
RecOllllllendation) 

HOWArd Serbin, Deputy County Counsel, Santa Ana, suggests 

(Exhibits, page 73) a revision in the comment to this section: 

C. Proposed Section 10805 - I have no objection here. 
I note, however, that the Public Administrator has had many 
cases in which he was successor administrator, and some in 
which he was the first of two administrators, in which we 
have faced the issue of dividing statutory compensation and 
attorney fees. In at least one case, I commented to the 
Court on the other administrator's request for extraordinary 
attorney fees. Opposing counsel complained that as attorney 
for a prior administrator, I had no standing to contest 
extraordinary fees. I responded that I was not contesting 
the feea; rather, I was pointing out that the extraordinary 
services claimed were so inclusive, including many services 
which were very ordinary, that if granted the attorney's 
share of statutory fees should be small, since he would have 
already been compensated for virtually every service he 
provided. The Court agreed with this point. This leads me 
to conclude that perhaps there should be a provision or a 
comment that one factor in apportioning statutory 
compensation would be to consider the extraordinary 
compensation a personal representative or attorney has been 
granted, and to be certain not to in effect credit him twice 
for the same service. 

STAFF REC!lMMBBDATION: The staff recOlllllends against revising the 

Comment. The one case to which the cOllllllentator refers reached the 

right result accorditlJ! to the cOlllD.entator. and it se91S unnecessary to 

advise the court not to credit the attorney twice for the SaBe service. 

SECTION 10833. COMPKl'fSATION PllOVIDRD BY DECEDBIIT'S WILL (page 33 of 
Tentative Recommendation) 

Section 10833 permi ts the attorney to renounce the compensation 

provided for in the will and to be compensated under the statutory 

provisions relating to compensation of the estate attorney. The 

section continues existing law. 

Peter D. Anderson, attorney, King City, objects to the provision 

carried over from the existing law: 

Sections 10802 and 10833 provide respectively that a 
personal representative and an estate attorney can renounce 
the compensation provided by· decedent's Will and claim the 
full statutory fee. I believe the two (2) sections are 
unfair, and when applied, cause no end of hard feelings on 
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the part of the estate beneficiaries. I understand that a 
testator could be unfair or unrealistic in setting the fees 
but there could be alternative methods of determining fees in 
such an instance rather than simply denying the testator the 
right to specify the compensation. I submit that there is no 
good way to explain these statutes to an unhappy heir who 
sees the testa tor's wishes thwarted and the personal 
representative or attorney for the estate receiving an 
unwarranted windfall. 

HALT-San Diego objects to the provision: "The Commission 
also attempts to justify percentage fees on the ground that 
they protect consumers by placing a ceiling on fees. Nothing 
could be further from the truth. Instead, they act as a 
floor, for several reasons. First, the LRC has recommended 
continuing the current law that allows lawyers to pick the 
highest fee. If the will dictates a lower fee, they can 
"renounce" it and opt for the higher statutory percentage; 
if the will provides for a fee higher than the percentage, 
the lawyer can collect that." Exhibits, page 90. 

STAFF RECOMMKNDATIOII: The staff recOlllllends that the following be 

substituted for subdivision (bl of Section 10833: 

(b) Subject to Section 10832. the personal 
representative and the attorney .ay make an agreement that 
the attorney will receive greater compensation than that 
provided for in the will. 

The justification ordinarily given for departing from the 

compensation provided in the will is that higper compensation is 

necessary in order that legal services may be obtained. The inadequaev 

of the compensation provided in the will probably is the result of the 

passage of time since the will was prepared and executed. However. the 

fact that the cOlI!J)ensation in the will is inadequate is no 

1ustification for substituting the statutory compensation. It would be 

an odd result to deprive the personal representative of the opportunity 

to negotiate concerning the increased compensation when the will 

specified a compensation lower than the statutory compensation and it 

is now necessary to deviate from the testator's desires in order to 

increase that compensation. 

We also would revise the COlIIDent to Section 10832 to point out 

that the section has been revised and to explain the revision. 
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SECTIONS 108850-10854. ALLOWAnCE OF COMPKKSATION BY COURT (pages 34-41 
of Tentative Recommendation) 

COMMISSION RECw.lElUlATION: The existing statute provides for a 

partial allowance of compensation to the personal representative or 

estate attorney, but final compensation is governed by local court 

rules rather than by statute. The Tentative Recommendation includes 

statutory provisions governing the allowance of both partial and final 

compensation. 

SECTION 10850. PARTIAL ALLOWAlICE OF COMPKJlfSATION. Howard Serbin, 

Deputy County Counsel, Santa Ana, states: "I strongly support this." 

Exhibits, page 73. 

Andrew S Garb, attorney, Los Angeles, believes that there is a 

technical defect in Section 1085l(d). Exhibits, pages 23-24. His 

belief there is a defect is based on his incorrect assumption that 

Section 10850 applies only to compensation for extraordinary services. 

The staff would deal with this matter by adding the following sentence 

to the Comment to Section 10850 to make clear that the section covers 

partial allowance of compensation for both ordinary and extraordinary 

services: 

Section 10850 gives the court authority to allow partial 
compensation for both ordinary and extraordinary services. 
Where extraordinary services are required, the court may 
authorize payment for those services on a periodic basis or 
may wait until the particular extraordinary services have 
been completed and then authorize payment for those 
extraordinary services. Court rules generally limit the 
amount of the advance for ordinary services by reserving at 
least 25 percent of the statutory compensation until approval 
of the final account and the decree of distribution. 

SECTION 10851. FINAL COMPEnsATION (pages 35-38 of Tentative 

Recnmmendation), There were no comments on this section. 

SECTION 10852. MATTERS TO BE CONSIDERED IN DETERMIIURG 

COMPEIISATION FOR EXTRAORDINARY SERVICES (pages 38-40 of Tentative 

Recommendation), The Tentative Recommendation adds to the statute a 

list of factors to be considered in determining the amount of 

compensa tion to be awarded for extraordinary services. The provision 

is drawn from the attorney fee standard in Los Angeles County. 
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Howard Serbin, Deputy County Counsel, Santa Ana, states: "I believe 

this is well-written and a helpful addition to the Code." Exhibits, 

page 73. 

CONSIDERATION OF RPROFESSIOKAL STABDIBGR. One lawyer objected to 

the court considering the professional standing of the attorney in 

fixing probate fees: 

Wilbur L. Coats, attorney, Poway: "Delete 10852(e). In 
communities with populations over 30,000, I do not believe 
attorneys are in a position to evaluate their professional 
standing. With so many attorneys in each community I do not 
believe you will avoid 'puffing'. We do not need any 
appearance of self aggrandizement. The answer will be too 
subjective." [Exhibits, page 3.] 

William Finnegan, attorney, Walnut Creek, fears that the lawyer 

may have to include a statement of the factors in his request for 

extraordinary fees and suggests that "professional standing" be omitted 

as a factor: 

Although I do not object in general to the factors 
listed by the Commission, I believe that attorneys should not 
have to write a tome justifying requests for extraordinary 
fees. Factors such as expertise, experience and professional 
standing are themselves quit·e vague and subject to many 
different interpretations. In fact, I suggest that 
professional standing be eliminated because I have no idea 
what the Commission means by it and it may have no relevance 
to the services performed. [Exhibits, page 78.] 

Thomas N. Stewart, Jr., attorney, Walnut Creek, takes the opposite 

view (Exhibits, pages 68-69): 

I have one negative thought but no particular suggestion as 
to how to remedy it. Most courts have local "rules of thumb" 
as to the amount of hourly compensation the court will allow 
for extraordinary services. The Tentative Proposal permits 
the court in fixing compensation for extraordinary services 
to take into account the time spent on ordinary services. 
ImpliCit in that is that the hourly rate permitted by the 
particular court will be applied to the ordinary services in 
determining the amount, if any, of extraordinary compensation 
it will allow. This penalizes the experienced probate 
attorney who generally is able to handle the administration 
of an estate far more expedi tiously than the inexperienced 
probate attorney. The obvious result is that on an estate of 
similar size, the inexperienced attorney can be expected to 
receive more compensation than the experienced lawyer simply 
because it took the former longer to perform his services 
than the latter. 
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One thought to correct this anomaly would be to build into 
the code a provision that the probate court should take into 
consideration the experience and professional standing of the 
attorney representing the estate in determining compensation 
to be allowed. 

CODIFYING ESTATE OF WALXKR; COIfSIDERATIOB OF AMDmJr OF FKK FOR 

ORDINARY SERVICES. There were three comments on this issue. 

CODIIIission Reco_endation: As one factor that may be taken into 

consideration in determining the amount of the fee for extraordinary 

services, the tentative recommendation includes "The amount of the fee 

provided by Section 10800 or 10830 [statutory fee schedule], and 

whether it constitutes adequate compensation for all services 

rendered." This factor is drawn almost verbatim from the rule set out 

in the Los Angeles Probate Policy Manual. It codifies the holding in 

Estate oE Walker. Nevertheless, two commentators urged that the 

Commission overrule Estate of Walker and not permit consideration of 

this factor at all. 

HALT-San Diego supports the proposal to allow additional 

compensation for "extraordinacy services" only if the statutory fee for 

ordinary services doesn' t yield "reasonable compensation. 

page 91. 

Exhibits, 

Two attorneys took the opposite view on this issue: 

Legislative CODIIIittee of 
Planning Section of the 
(Exhibits, page 95) states: 

the Probate, 
Beverly Hills 

trust 
Bar 

and Estate 
Association 

"A. Section l0852(f): Providing that the Court, in 
determining just and reasonable compensation for 
extraordinary services, can consider the amount of the 
statutory fee and whether it constitutes adequate 
compensation for all services rendered. This provision 
creates a situation where the Estate attorney has no 
assurance that he or she will be compensated at all for the 
valuable extraordinary services he or she provides. For 
example, the Estate attorney may be in the best and most 
economical position to prepare the federal and estate tax 
returns. I f the returns were prepared by an independent 
professional, there would be no question that the independent 
professional would receive full compensation for preparing 
the returns. If the returns are prepared, however, by the 
Estate attorney, then the Court may determine that the 
statutory fee was adequate compensation for the preparation, 
and order no compensation whatsoever. This will inevitable 
lead the Estate attorney to refer out the task of preparing 
the returns, notwithstanding the fact that it may be at a 
higher cost to the Estate. 
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"B. The Estate of Walker 221 Cal.App. 2d. 792, 795-796, 
34 Cal.Rptr. 832 (1963) should be dealt with by providing in 
Section 10831 that the Court shall allow additional 
compensation for extraordinary services by the attorney in an 
amount the Court determines is just and reasonable." 

Jerome Sapiro, attorney, San Francisco: "I do not believe 
that the amount of the fee or commission provided for 
ordinary services (statutory fee or commission) should be 
considered in awarding reasonable compensation for 
extraordinary services of attorney or personal 
representative. Statutory fees are allowed and authorized 
for ordinary services. I find that in most estates, even the 
smaller ones, that extra uncompensated work is rendered in 
helping the personal representative learn and do his or her 
job. Fees and commissions for extraordinary services are for 
doing other things beyond ordinary services. By statute what 
is provided for as compensation for ordinary services is 
deemed reasonable therefor. The attorney and the personal 
representative should be entitled to reasonable compensation 
for their extraordinary services, without regard to what is 
authorized to be paid for ordinary services. Hence, I 
recommend that proposed subdivision (f) of § 10852 be 
stricken." Exhibits, page 4. 

REOUIRING LAWYERS TO KEEP TIPIE RECORDS. HALT-San Diego 

comments: "But, by not requiring lawyers to keep time and work 

records, consumers lack the ammunition they need to mount a credible 

challenge." Exhibits, page 92. The statute (Section 10852) requires a 

"detailed description of the services performed, demonstrating the 

productivity of the hours spent" and a statement of the "hours spent" 

as factors to be considered when relevant in awarding fees for 

extraordinary services. 

SECTION 10853. SERVICES OF PAIlALEGAL PERFORMIIIG EXTRAORDIKARY 

SERVICES (page 40 of Tentative RecOlllllendationl. Section 10854 (page 

40) of the Tentative Recommendation deals with the compensation of the 

attorney for extraordinary services where a paralegal is used. The 

third sentence of this section reads: 

In determining the amount of compensation to be allowed [for 
extraordinary servicesl, the court shall take into 
consideration the extent to which the services where provided 
by the paralegal and the extent of the direction, 
supervision, and responsibility of the attorney. 
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The relevant portion of the Comment states: 

The third sentence, which is new, makes clear that the 
compensation awarded to the attorney for extraordinary 
services is to take into consideration the extent to which 
the services were performed by the paralegal and the fact 
that the attorney is responsible for directing and 
supervising the paralegal and for the work produced by the 
paralegal. 

The staff had thought that the third sentence was useful because 

it indicates that the court is not to award just a reasonable amount 

for the paralegal services but is to award in addition an amount to 

reflect that the attorney is responsible for the paralegal's work and 

that the work performed by the paralegal is under the direction and 

supervision of the attorney. 

The Legislative CODmiittee of the Probate, Trust and Estate Planning 

Section of the Beverly Hills Bar Association recommends deleting the 

third sentence of Section 10854 (Exhibits, pages 39-40): 

We feel that the sentence as presently worded, and the 
corresponding comment, are at best unclear. It may mean 
either of the following: 

1. In addition to receiving compensation for the 
paralegal's time expended under the attorney's 
supervision, the Court should allow compensation for 
attorney time spent in the direction and supervision of 
the paralegal, as well as compensation for the 
responsibility assumed for the paralegal's work. If 
this is the intended meaning, then the sentence and the 
corresponding sentence of the comment do not belong in 
Section 10853, because, as noted, that section applies 
to compensation for the paralegal's services and not to 
compensation for the attorney's services; or 
2. The fees attributable to the paralegal's services 
should take into consideration how experienced the 
paralegal is, the amount of supervision required being 
an indication of how valuable the paralegal's services 
actually were. If that is the meaning intended, then 
the comment could be more specific in explaining that 
meaning. 

Addi tionally, the general rule of drafting adopted by the 
Commission has been to not enact language which purports to 
give instructions to the Court on something that is within 
the Court's discretion. The Court is certainly free to take 
this and other factors into consideration in setting fees. 
We, therefore, recommend that the third sentence of proposed 
Section 10853 and the related sentence in the comment be 
deleted. 
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STAFF RECOMKKNDATION: The staff recommends that the third 

sentence be continued in the statute. In addition. we recOllBend that 

the following language frOB the letter of the Beverly Bills Bar 

Association be added to the COIIIIIlent (after the sentence of the Comment 

set out above): 

Thus. in addition to receiving compensation for the 
paralegal's time expended under the attorney's supervision. 
the court should allow compensation for the attorney time 
spent in the direction and supervision of the paralegal. as 
well as compensation for the responsibility assUlled for the 
paralegal's work. 

SECTION 10854. LDlITATIOll 011 ALLOWAnCE OF COMPBnSATIOll FOR 

EX:rRAORDIRARY SERVICES (pages 42=41 of Tentative RecOllllllendation). 

Boward Serbin, Deputy County Counsel, Santa Ana, states: "I believe 

this too is a very good addition to the Code." Exhibits, page 74. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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NOV 091988 

WI LLIAM E. Fox 
ATTORN ~y AT LAW 

619-12 T >'I ST~EET 

P. O. BOX 1756 

.""VII 

PASO ROBLES. CALlFORNIA 93447 

TEL.EPHONE 18051 238-9571 

November 7, 1988 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: 

Gentlemen: 

Compensation of Estate Attorney and 
Personal Representative 

In reference to the proposed legislation regarding the 
above-captioned, you are advised that during my 25 years 
of specializing in probate matters, I have had very 
little difficulty with any of my clients. 

However, this proposed legislation will be helpful 
and will eliminate the possibility of conflict between 
attorney and client in many instances. 

I recommend the proposed enactment of these laws. 

Very truly yours, 

#~~~ 
WILLIAM E. FOX 

WEF/kat 
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Mr. John Demoulley 
Executive Director 
California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

Dear John: 

I support the October 26, 1988, Tentative Recommen
dation of the California Law Revision Commission relating to 
Compensation of Estate Attorney and Personal Representative. 

I am particularly pleased that your research sup
ports retention of the unfairly maligned statutory fee 
schedule for ordinary services. What once may have been a 
truism, i.e., profitable large probate estates offset 
unprofitable small probate estates, is probably no longer 
true. This is because most large estates now opt for probate 
avoidance by virtue of the use of living trusts. This is not 
so for small estates where the use of a living trust may not 
be the estate planning vehicle of usual choice. 
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Study L-I036/1055 
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HOV 101988 
WILBUR L COATS a.c.IV •• 
ATTORNEY AND COUNSELOR AT LAW 

TELEPHONE (619) 748-6512 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, Ca 94303-4739 

November 7, 1988 

Recommendation relating to COMPENSATION OF ESTATE ATTORNEY 
AND PERSONAL REPRESENTATIVE 

Gentlemen: 

The following changes to your tenative submission are suggested: 

Proposed Section 10852 

Dele t e 10852(e) In communities with populations over 30,000 I 
do not bUieve attorneys are in a position to evaluate their 
professional standing. With so many attorneys in each community 
I do not believe you will avoid "puffing". We do not need any 
appearance of self aggrandizement. The answer will be too subjective. 

Revise 6147.5 to add the word applicable. "If the compensation 
agreed upon is to be determined as provided in Sections 10830 and 
10831 of the Probat e Code, the agreement shall state the applicable 
substance of the following:" 

Adding the word applicable will provide for the agreement to be 
limited to the percent of the dollar value that relates to the esti
mated value of the estate. When it is known an estate cannot 
possibly exceed $100,000, clients will not understand why the agree
ment cOVers the fee for a 25 million dollar estate. 

THE DISCLOSURE STATEMENT CONCERNING ATTORNEY FEE should also limit 
itself to not more than the fee for the next level above the esti
mated value of an estate. 

Very truly yours, 

! I' ,1 I ':x::J 
--' { I! ' 
v:'«-{,v",,-- rx. - \ 

Wilbur L. Coats 

12759 Poway Road, Suite 104, Poway, California 92064 
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EXHIBIT 4 

JEROME SAPIRO 
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Nov. 9, 1988 

California I,aw Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA, 94303-4739 

'-. 

IOV 101988 
IIC."" 

Re: Tentative Recommendation 
Relating to Compensation of 
Estate Attorney and Personal 
Representative 
#L-I036-l055 Oct. 26, 1988 

Hon. Commissioners: 

I have reviewed your above-mentioned tentative recommend-
ation. 

Generally, I found same to be good. 

However, two parts of the recommendation raise the 
following questions: 

1. Rather than having a separate sheet for the 
disclosure statement, it would seem better to have same 
as a part of the fee and services agreement between the 
attorney and personal representative. The critical 
parts should be in "CAPS". It should also be clarified 
that the fee-services agreement may be signed by the 
petitioning party seeking appointment as personal represent
ative before appointment and qualification or by the personal 
representative after appointment an0 qualification. Your 
recommendation refers to agreement between attorney and 
personal representative, and normally the fee-services 
agreement is executed before appointment and qualification. 

2. I do not believe that the amount of the fee 
or co~~ission provided for orctinary services (statutory 
fee or commission) should be considered in awarding 
reasonable compensation for extraordinary services of 
attorney or personal representative. Statutory fees 
are allowed and authorized for ordinary services. I 
find that in most estates, even the smaller ones, that 
extra uncompensated work is rendered in helping the 
personal representative learn and do his or her job. 
Fees and commissions for extraordinary services are 
for doing other things beyond ordinary services. By 
statute what is provided for as compensation for ordinary 
services is deemed reasonable therefor. The attorney 
and the personal representative should be entitled to 
reasonable compensation for their extraordinary services, 
without regard to what is authorized to be paid for ordinary 
services. Hence, I recommend that proposed subdivision (f) 
of §l0852 be stricken. 
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Ltr. to California Law Revision Commission, 
dated Nov. 9, 1988, re Tentative Recommend
ation #L-I036-1055, contd. 

Thank you for the opportunity to participate. 

Respectfully, _ 

~~/4~~,--
~erome Sapiro 

JS:mes 

-2-
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4ICOMMENDED LEGISLATION 

The Commission's recommendations would be effectuated by enactment 

of the statutory provisions set out below. 

. WRlmN AGREEMEI!T CONCERNING PROBATE ATTORNEY FEES 

Business and Professions Code § 6147.5 (added). Agreement concerning 
attorney fees in formal probate proceeding 

6147.5. (a) This section applies only where an attorney agrees to 

serve as the attorney for a personal representative and the fee for the 

attorney's services is subject to the limitations imposed by Chapter 2 

(commencing with Section 10830) of Part 7 of the Probate Code. 

(b) The attorney who agrees to serve as the attorney for the 

personal representative shall, a~ the time the agreement concerning the 

providing of legal services is entered into, provide a duplicate copy 

of the agreement, signed by both the attorney and the personal -representative, to the personal representative. 

(c) The agreement shall be in writing and shall include, but is 

not limited to, all of the following: 

(1) A statement of the general nature of the legal services to be 

provtded pursuant to the agreement. 

(2) A statement of the compensation the personal representative . . 
and attorney have agreed upon: 

(A) If the compensation agreed upon is to be determined as 

provided in Sections 10830 and 10831 of the Probate Code, the agreement 

shall state the substance of the following: 

ordinary services, the attorney shall receive 

compensation upon the value of the estate, as follows: 

(1) Three percent on the first $100,000. 

(2) Two percent on the next $900,000. 

(3) One percent on the next 9 million dollars. 

(4) One-half of one percent on the next 15 million dollars. 

(5) For all above 25 million dollars, a reasonable amount to 

be determined by the court. 

"(The value of the estate is the fair market value of the 

property included in the decedent's probate estate as shown by an 

appraisal of the property, plus gains over the appraised value on 

sales, Plus"receiPts, less loses from the appraised value 

sales.) ~(~ 

on 

IRVING KELLOGG 
Low OIfi •• 

1880 C.ntury Park EoSI 
Los Angel.s, CA 90067 
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(5) For all above 2S million dollars, a reasonable amount to be 

determined by the court. 

(The value of the estate is the fair market value of the property 

included in the decedent's probate estate as shown by an appraisal of 

the property, plus gains over the appraised value on sales, plus 

receipts, less losses from appraised value on sales.) 

For extraordinary services, the statute provides that your 1 
attorney shall receive additional compensation in the amount the court t:l ~ 
determines to be just and reasonable. t'It-1b 

THE COURT WILL USE THE STATUTORY FEE SCHEDULE SET OUT ABOVE TO ~ _ ~ 

COMPUTE THE FEE OF YOUR ATTORNEY FOR ORDINARY SERVICES. YOU AND YOUR ~-,.., 
ATTORNEY MAY AGREE TO A LOWER FEE BUT MAY NOT AGREE TO A HIGHER FEE. ~ 

IF YOU AND YOUR ATTORNEY AGREE TO A LOWER FEE FOR ORDINARY It t.s.t~, 

SERVICES, THE COURT WILL 

THAN THE AMOUNT PROVIDED 

NOT AWARD A HIGHER FEE FOR ORDINARY SERVICES b '«ic..r} 
IN YOUR AGREEMENT. THE COURT MAY, HOWEVER, ~. 

AWARD AN ADDITIONAL AMOUNT FOR EXTRAORDINARY SERVICES. ~. ~ 
~ 

~ ---------------------;~A1~/ 

Date: 

Personal Representative 

(d) Failure to comply with any provision of this section renders ~c< ~ 
the agreement voidable at the option of the personal representative,~ ~ 
and the attorney shall, upon the agreement being voided, be entitled to ~ ~ 

~ collect compensation in an amount determined by court to be reasonable 

for the services actually provided, but the compensation shall not 

exceed the amount allowed under Chapter 2 (commencing with Section 

10830) of Part 7 of the Probate Code. 

(e) This section doe! not apply in any of the following cases: 

(1) ~ere the personal representative knowingly states in writin&, 

after full disclosure of this section, that a writing concerning 

compensation of the attorney is not required. 

(2) where the personal representative is a corporation. 4(~----
(3) Where the personal representative is a public officer or 

employee acting in the scope of the public office or employment. 

-21-
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November 10, 1988 

The California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Compensation of Estate Attorney and Personal 
Representative 

Dear Committee Members: 

I have received a copy of your tentative recommendation 
from John A. Gromala, directed to the Tuolumne County Bar 
Association. We have the following comments. 

1. Removal of the 4% category for the first $15,000.00. 
We disagree with your recommendation. Small probates are al
ready uneconomical to handle. Further deducing the fees does 
not solve anything. It just makes them a greater nuisance. 
We recommend that the smaller estates be eliminated from 
probate by raising the minimum requirement to $100,000.00, 
as opposed to reducing the fee for handling a small probate. 

2. Requirement for a separate disclosure statement 
regarding attorney's fees. We believe that the requirement 
of a separate paper is awkward and inconvenient. We believe 
that a more reasonable approach would be to require a minimum 
type size or other method to make the disclosure stand out as 
opposed to requiring one more piece of paper. 

Thank you for the opportunity to comment on the proposed 
revisions. 

Yours truly, 

WGP:pt 

cc: John A. Gromala 
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CALAWm.co .... 

MELVIN CURTIS KERWIN 

PATRICK CANNON KERWIN 

EXHIBIT 7 

KERWIN LAW OFFICES 
545 MIOOLEFIELD ROAO 

SUITE 150 

MENLO PARK, CAUFORNIA 94025 

(415) 327-e060 

November 9, 1988 

California Law Revision Commibsion 
4000 Middlefi~ld Rd., *D-2 
Palo Alto, CA 94303-4739 

Re: Compensation of Estate Attorney and Personal 
Representative 

Gentlemen: 

I have read and reviewed your Tentative Recommendation 
relating to the above subject n:atter and my comments are as 
follows: I applaud the recommendation insofar as it retains 
the statutory fees schedule, and makes the computation of fees 
simpler by reducing the percentage rate under the fee schedule 
from 4% to 3%. However, myself and other attorneys whom I 
have spoken to about this m~tter agree that the recommendation 
should be that for ordinary services the attorney shall 
receive compensation on the value of the estate of J% on the 
first $300,000.00 and 2% on the next $700,000.00 with the 
balance of your recommendation. 

'I'here are at least two reasons for suggesting that modest 
increase, rather than a decrease: 

1. The overhead of California attorneys continues to 
increase dramatically, particularly in the areas of 
secretarial salaries and rents. 

2. California lags behind the ether states with laJ:ge 
metropolitan areas which are comparable, to wit: Illinois, New 
York, and Pennsylvania, by far in fees charged. 

The balance of the recommendation makes sense. 

In regard to another subject matter, to wit: the time 
for filing Inventory and Appraisal, the attorneys that I have 
discussed this matter with do not understand why this 
recommendation is made. v.hether it's three months for four 
months required for filing the Inventory and Appraisement at 
the present time is largely irrelevant because it is observed 
more in the breach than the observ,mce. Sometimes it take 
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California Law Revision Corrunissioll 
Page 2 
November 9, 1988 

three or four months just to get together the information to 
file the inventory let alone to complete the appraisal and why 
it would make any sense to have two documents, that is an 
Inventory and an Appraisal i~ not clear. The attorne~s I 
spoke to regarding this matter were more interested in less 
paperwork, rather than additional paperwork and the concept of 
having an Inventory and Appraisal form that attorneys are 
familiar with, rather than two 1,eW forms and two new time 
limits, is not enthusiastically embraced. 

In the same vein, our breakfast group of probate 
attorneys would like to see the Probate Code left alone for 
awhile so that we can learn it and work with it and have some 
stability. 

~ectful 

/1?I~e'~~ 
Melfri C. Kerwin 

submitted, 

MCK:ymp / 
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EXHIBIT 8 

o UW 1l'I. (0III'I 
STANLEY L. HAHN '" 
DAVIO 1(. ROBINSON'" 
L.OREN H. RUSSELL'" 
L.EONARD M. ""ARANGI * 
WILLIAM S . .JOHNSTONE • .JR .... 
GEORGE R. BAFF ....... 

HAHN ~ HAHN 
LAWYERS 

BENJAMIN W. HAHN. 1868-1932 

"'1'~W1N F: HAHN.ISn·1951 
~I' ~BERT L. H .... HN. 1893-1982 

NINTH FLOOR 

301 EAST COLORADO BOULEVARD 

PASADENA, CALIF"ORNIA 91101-1977 

£., OF COUNSEL. 

I I ( I' 'lI. ~ GEORGE. E. ZIL.L.GITT 
DON MilliE ANTHONY" 
ROBERT W. ANDERSON 
WILLIAM K. HENL.EY '" 
CLARK R. BYAM'" 
RICHARD L. HALL:I< 
SUSAN T. HOUSE'" 
CARL. J. WEST" 
DIANNE H. SUKA.TA 
GENE £. GREGG. JR. 
R. SCOTT JENtlilNS '" 
CH .... RL.ES ..I. GREAVES 
DAL.E R. PEL.CH 
Rtlt;l M.ICHIHO 
WILL.I,A,M S. GARR: 
JUDITH A. MUSTIL.LE 
SCOTT ..I. MOORE 

*PROFESSION .... L CORPOR .... TION 

November 11, 1988 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Response to Tentative Recommendation Relating to 
Compensation of Estate Attorney and Personal 
Representative 

Dear Commission Members: 

RETIRED PARTNERS 

EDWIN F. HAHN, JR. 

A. HAL.E OINSMOOR 

RICHAAO G. HAHM 

TELEPHONES 

(8Ia) 796- 9123 
'~213) 681-6948 

CABLE AODRESS 

HAHNLAW 

FACS IMILE 

(BI8)44-9-7357 

This letter is written to you in response to your invita
tion for comments on your Tentative Recommendation Relating to 
Compensation of Estate Attorney and Personal Representative. Speaking 
for myself alone, I find your proposed recommendations objectionable 
on two points. 

First: I believe that your recommendation that the probate 
client's fee letter contain the statement "you and your attorney may 
agree to a lower fee but may not agree to a higher fee" will promote 
fee bartering. As I view the purpose of a statutory fee schedule, 
it is to reflect the from time-to-time judgment of our elected state 
officials as to the reasonable value of ordinary services to be per
formed by lawyers in probating decedents' estates, given a multitude 
of considerations. I am satisfied with the reasonableness to the 
public of our existing fee schedule, which opinion is confirmed by 
the statistics contained in your tentative recommendation and my 
personal experience with dealing with estate attorneys in Massachusetts, 
Connecticut, New York, Ohio, Pennsylvania, Colorado, Louisiana, Nevada, 
Texas, and Arizona. A collateral benefit of a statutory fee schedule 
is the elimination (or reduction) of fee bartering and fee disputes. 
I view your above-quoted "admonition" to clients as provocative of 
fee bartering, which has the potential of diminishing the quality 
and/or completeness of services to an estate, and thus prove to be 
a disservice to the public and probate bar, as well. Since our 
practice (shared by most competent probate lawyers) is to perform 
a significant portion of the personal representative's duties as 
well as our own, if we were to negotiate our fees downward, I suspect 

-/1-
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we would require the personal representative to compensate us for 
performing his/her responsibilities, or require him/her to perform 
them himself/herself or secure others to do so for him or her. No 
benefit is derived by the estate, and I believe a detriment in fact 
occurs. 

Representing a fiduciary is quite different from represent
ing an individual. While a personal representative might also be 
the beneficiary, most often he or she is not the sole beneficiary, 
and quite often the fiduciary is not a beneficiary at all. Therefore, 
any fee reduction does not necessarily economically impact the Executor. 
This is stated for the purpose of indicating that the perceived benefit 
of encouraging fee negotiation may not be as great (or warranted) as 
you might perceive. Encouragement of fee bartering raises an interest
ing collateral issue, and that is what, if any, duty exists in a 
personal representative to negotiate lower attorney's fees than set 
forth by statute. I don't know the answer but I think that publicly 
impliedly encouraging the negotiation of attorneys' fees will focus 
on this issue and increase the likelihood of acrimony, at the least, 
between personal representatives and estate beneficiaries. 

While I favor a statutory fee schedule as much for the 
benefit of the public as I do for the benefit of probate lawyers, if 
the law is going to establish a maximum fee and impliably encourage 
bartering for a lower fee, I would favor no statutory fee schedule 
at all and permit lawyers and personal representatives to establish 
their own fee independent of governmental regulation. 

Second: My second objection addresses your failure to make 
any adjustment in the personal representative's compensation, given 
your position on attorneys' fees. The reasons expressed on Page 14 
of your Tentative Recommendation are cursory at best, and apply 
equally to that of lawyers' fees. My experience of some 30 plus years 
is that unless the personal representative is a trust company, personal 
representatives are nearly always ignorant of their responsibilities, 
and inexperienced, which results in probate lawyers performing the 
major portion of the personal representative's duties, as well as their 
own. Why shouldn't their fee be subject to negotiation, just as you 
contemplate for attorneys representing the personal representative? 
If anyone doesn't "earn" his/her fees, it's the individual personal 
representative. Given the duty which the law is imposing on estate 
attorneys to estate beneficiaries, perhaps the estate lawyer, when 
hired, should negotiate the personal representative's fees on behalf 

-u-
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of the estate beneficiaries! I point this out primarily for the 
inconsistency in your positions and to encourage you to reconsider 
your proposed Tentative Recommendation. 

; "i 

Very truly yours, l, '" " 

,', ~/ '/ /.~ 
~~~.I. /~~<_ 

v 7 I~. . 

// William S. Johnstone; Jr. \ 
of HAHN & HAHN 

WSJ:g 

-/3-
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November 15, 1988 

California Law Revision Commission 
4000 Middlefield Road, Suite D2 
Palo Alto, California 94303-4739 

Attention: Mr. John H. DeMoully, Executive Secretary 

Dear Mr. DeMoully: 

I approve the recommendation for Compensation of Estate 
Attorney and Personal Representative. 

BDF:sd 

truly yours, 

Benjam n D. Frantz 
Professor of Law 

iJ.;t-~~.~ 
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EXHIBIT 10 

J 0 H N L. GUTH 
ATTORNEY AT LAW 

California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 94303-4739 

Dear Commission Members, 

--. Study L-I036/l055 

Cl LAW IIEV. tOllll'l 

IOv 171988 
1"".,. 

November 15, 1988 

I received the October 26, 1988 tentative recommendation 
relating to compensation of estate attorneys and personal 
representatives. I presented it to a member of the Yuba-Sutter 
Bar Association at its general meeting on November 10, 1988. 
There were approximately 30 members in attendance. 

The membership authorized me to advise you that there was no 
objection to the tentative recommendation, except that the 
language in the disclosure statement regarding the ability to 
"agree to a lower fee" should be changed to read "agree to an 
alternative fee arrangement, which, in no event, would be higher 
than the fee established by statute." 

JLGjsg 
cc: John A. Gromala 

HUMBOLDT GROUP 
P.O. Box 690 
Fortuna, CA 95540 

Joel Guthrie, President 
Yuba-Sutter Bar Association 

1103 Butte House Road I Suite A I Yuba City. California 95991 I 674-9841 
-/S'-
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EXHIBIT 11 

HOFFMAN 
SABBAN & 
BRUCKER NOV 181988 

LAWYERS ...... . IECEIVED 
10880 Wilshire 
Boulevard 
Suite 1200 
Los Angele. 
California 90024 
(213) 470-6010 
FAX (213) 470-6735 

California Law Revision 
Commission 

4000 Middlefield Road 
Suite D-2 
Palo Alto, California 

November 16, 1988 

94303-4739 

Re: Tentative Recommendation Relating to Compensation 
of Estate Attorney and Personal Representative 
Study No. L-1036/l055 

Ladies and Gentlemen: 

I have a number of comments on the above-referenced 
Tentative Recommendation. 

I. Statutory Fee Schedule v. Reasonable Fees 

The statutory fee schedule should be abolished in 
favor of a reasonable fee approach. 

The advertising pages of the Los Angeles newspapers 
are filled with ads trumpeting the "fact" that there are 
substantial fees payable in a probate, which, the ads claim, 
can be eliminated through the use of a living trust. These 
ads are, of course, misleading, since they assume that full 
statutory fees will be awarded in every probate, and further 
assume that there will be no fees in a living trust. 
Naturally, the ads fail to take into account that family 
members routinely waive fees for serving as executor, and 
also ignore the fact that negotiated fee agreements are 
becoming the norm in large estates in the Los Angeles area. 

Nevertheless, these advertisements are apparently 
successful in separating prospective clients from substantial 
legal fees for the preparation of living trusts. While 
living trusts are indeed appropriate vehicles in some cases, 
I believe that they are being vastly oversold, and the 
existence of a statutory fee schedule is a major selling 
point. 

A [~ROFES5(O~AL CORPO~ATION 
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While I recognize that the Commission can do little 
to regulate this false and misleading advertising, I believe 
that the abolition of a statutory fee schedule will eliminate 
the principal specious claim made in the advertisements. 
While the proposed notice to representatives will prevent 
probate attorneys from falsely conveying the impression that 
statutory fees are automatic and nonnegotiable, they will 
still result in the type of advertising that I mentioned 
above. 

A second problem with the statutory fee schedule is 
that it generally provides inadequate fees in small estates. 
Roughly the same amount of work has to be done in any estate 
- preparing the petition for probate, order for probate, 
notice to representatives and letters testamentary, 
marshalling the assets, preparing creditors claims, and 
preparing the petition for distribution. There is probably a 
greater correlation between the number of assets or the 
number of beneficiaries in an estate and the amount of legal 
work required, than between the value of the estate and the 
work required. 

In your list of advantages of retaining a statutory 
fee schedule, you indicate that it makes legal services more 
affordable by shifting some of the cost to the administration 
of larger estates. This is absurd. First, the statutory fee 
sohedule is such that most small estates are unprofitable for 
any attorney. An attorney has no obligation to take on 
unprofitable civil matters, and most probate lawyers will 
refuse to handle small estates. Thus, the statutory fee 
schedule deprives many people of aooess to counsel. Second, 
where a family member is named as the executor in a large 
estate, we find almost uniformly that the executor requests 
an hourly fee arrangement (but not more than the statutory 
fee schedule.) Thus, there is no statutory fee profit on the 
large estate to offset losses in small estates. Third, in 
Los Angeles County the Court will generally refuse to award 
extraordinary fees in large estates, on the assumption that 
the statutory fee is sufficient. 

I find the Commission's position in support of a 
statutory fee sohedule especially problematical beoause 
within the same week, I received the Commission's Tentative 

-IT-
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Recommendation on Trustee's Fees, which endorses a reasonable 
fee approach. New York has statutory fees for estates and 
trusts. If the Commission is so enamored of statutory fee 
schedules, why not be consistent for estates and trusts? 

The Tentative Recommendation on Trustee's Fees 
apparently justifies its recommendation that fees be left to 
the parties to the trust on the basis that (a) under "modern 
trust administration . . . the interested parties are expected 
to take the initiative in protecting their rights"; and 
(b) "the settlor may take the trustee's fee schedule into 
account in selecting the trustee." I see no difference 
between an executor named in a will and a trustee under a 
living trust with regard to these justifications. Under 
Independent Administration of Estates, we expect estate 
beneficiaries to take the initiative in protecting their 
rights. When a testator selects an executor, he could (at 
least in the future) be expected to take into account the 
fees proposed to be charged. 

The Commission fears disputes over fees if a 
reasonable fee approach is adopted. Are the same concerns 
not also applicable to living trusts? 

I suggest that the Co~mission consider adopting a 
reasonable fee basis of compensation, perhaps with a 
rebuttable presumption that the statutory fee schedule 
provides for a reasonable fee. 

II. Disclosure Statemen! 

The proposed disclosure statement is too difficult 
for the average layman to comprehend. I suggest you use the 
following in its place: 

Lawyers' Fees 

California law requires that you be given this 
statement and that you sign it. 

The lawyer for an estate is entitled to be 
paid out of the estate for his or her work. For 
the kind of ,york required in almost every estate 
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("ordinary services"), the lawyer cannot be paid 
more than a certain percentage of the estate. The 
percentage is as follows: 

(1) 3% on the first $100,000 

(2) 2% on the next $900,000 

(3) 1% on the next $9,000,000 

(4) 1 of 1% on the next $15,000,000 

(5) a reasonable amount to be determined by 
the judge for larger estates. 

The value of the estate is based on an 
appraisal of the estate property, plus profits from 
sales of estate property, plus income during the 
probate, minus losses on sales of estate property. 

If your lawyer does extra work, your lawyer is 
entitled to be paid extra. The judge will set the 
fees for this extra work. 

Your lawyer will be paid based on the fee 
schedule set out above, unless you and your lawyer 
agree to a different way of setting the fee (such 
as an hourly rate or a different percentage). You 
and your lawyer may agree to a method that produces 
a lower fee, but your lawyer cannot be paid a 
higher fee. 

If you and your lawyer agree to a lower fee, 
that is what your lawyer will be paid for ordinary 
services. The probate court may still allow your 
lawyer to be paid more if your lawyer does certain 
extra work. 

The problem with the Commission's language is that 
it uses too many long or technical words, such as "statutory", 
"attorney", "additional" and "extraordinary." Unsophisticated 
clients often have equally unsophisticated vocabularies and 
reading abilities. You might also want to consider advising 
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clients to inquire of their lawyers as to what services will 
be considered extraordinary. 

If the Commission elects to retain the statutory 
fee schedule, then the existence of the disclosure notice 
should not be deemed to be a mandate for the negotiation of 
fees. I am concerned that beneficiaries may attempt to sue 
personal representatives who do not undertake negotiations 
with counsel as to the amount of fees. 

III. Extraordinary Services 

I agree with the Commission's recommendation that 
the statute expressly authorize the representative to pay the 
attorney for performing ordinary services which the statute 
assumes will be performed by the representative. In dealing 
with individuals, it is quite common for the attorney to have 
to assume the burden of bookkeeping for the estate, and the 
attorney may also have to work with appraisers and assist in 
closing of the residence and disposing of property. Since 
statutory fees are often inadequate to cover such services, 
the only way in which the attorney can be made whole is by 
receiving an assignment of the portion of the personal 
representative fees. 

Very truly yours, 

Paul Gordon 
PGH: 9 
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EXHIBIT 12 

.JOHN W. I-lUTTON 

EDW .... RD .J. FOLEY 

i=>ETER O ..... NDERSON 

DONALD S. BOLLES 

HUTTON, FOLEY, ANDERSON s.. BOLLES, INC . 
ATTORNEYS AT LAW 

P.O. BOX 26 

SIO BRO .... OWAY 

T£I.EPHONE 

(4061 3eS-S4Za 

KING CITY. CAL.IFORNIA 93S130 

November 18, 1988 Cl I.!W 1IrY. COMM'N 

NOV 211988 

California Law Revision 
Commission 

Suite 0-2 
4000 Middlefield Road 
Palo Alto, California 94303-4739 

Gentlemen: 

Re: Tentative recommendation relating to 
compensation of estate attorney and 
personal representative 

I have reviewed the tentative recommendation dated 
October 26, 1988, and I would like to say that I generally 
concur with the recommendations. However, I do disagree on 
two (2) sections that were carried over from current law. 

Sections 10802 and 10833 provide respectively that a 
personal representative and an estate attorney can renounce 
the compensation provided by decedent's Will and claim the 
full statutory fee. I believe the two (2) sections are 
unfair, and when applied, cause no end of hard feelings on the 
part of the estate beneficiaries. I understand that a 
testator could be unfair or unrealistic in setting the fees 
but there could be alternative methods of determining fees in 
such an instance rather than simply denying the testator the 
right to specify the compensation. I submit that there is no 
good way to explain these statutes to an unhappy heir who sees 
the testator's wishes thwarted and the personal representative 
or attorney for the estate receiving an unwarranted windfall. 

Yours very truly, 

HUTTON, FOLEY, ANDERSON & BOLLES, INC. 

PDA:jaa 

cc: Mr. John A. Gromala 

-.2./-
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C/uO, 
D. KEITH BILTER, Sa .. FN .... iKD 

VIN-CMir 
ntWlN D. GOLDRlNC, Z-~ --KATHRYN A. BALLSUN. LM A.IIfeIno 
HBUIlOSE ~ BltOWN, .r.o. AftpIn 
1'H!()DORE.I. CRANSTON, L..kUo 
L.LOTD W.HOKEll, ~ 
o:NNETII K. KLUQ,I'rtulJ 
JAJIU C. OPEL,.I.cN ~ 
LEONA&D W. POLULRD, II, SG.oo DiqP 
JAKES V. QUiLLDiAN ....... YWw 
WlLLlAJ( V. SCHIIIDT, c.a 11_ 

HUGH NEAL WELLS. ID • .r..:. ArwrMr 
JAliEBA. WILLEn, s..:r..e..w 

S<!i<'ticHt...w..~~ 
PBES~-SOBEBON, Sea ~ 

ESTATE PLANNING, TRUST AND 
PROBATE LAW SECTION 

THE STATE BAR OF CALIFORNIA 

555 FRANKLIN STREET 

SAN FRANCISCO. CA 94102 

1415) 661-8200 

November 18, 1988 

John H. DeMoull y 
Executive Director 
California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, CA 94303 

Re: LRC TR - Compensation of Estate Attorney 

Dear John: 

x-tiwCooMu_ 
D. KElni BlLTZll,ScM' __ 
IRWIN D. OOLDIUNG • .r.o. NIfdn 
JOHN A. GIiOlIAIA. ~ 
LYNN P. HAItT. s.. "'
ANNE K. HILKER. '-..... 
WIIJ.L\K 1.. HOISINGTON. 80M F..n
BEATRICE LAlDLEY-UW9OJi, Lt» ~"" 
JAYB08S~, s...R./Ml 
VAL&B.IE J. MEJUtITT • .r..:.. ~ 
DABIAL"". lIw.u, o.w...aI 
BRUCE S. Jt08S.1M ..u.rn-
STEIilLING L. BOSS..T1l.lIill v~ 
ANN Z. smOOKN, .... ..u"n. 
1I1CHAEL V. VOLLIIEll. bW ... 
JANET L. WRJOHT. '-

CA law REV. CllIIIrR 

NOV 211988 
."ffViD 

I have enclosed a copy of Andy Garb's technical report on the 
section noted. The report is to assist in the technical and 
substantive review of those sections involved. 

JVQ/hl 
Encls. 
cc: Chuck Collier 

Terry Ross 
Valerie Merritt 
Irv Goldring 
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WFtITER'S DIRECT DIAL. NUMBER: 

(213) 688-3406 

LAW O""'CES OF" 

LOES AN D LOES 
• ........",.DI!!I ... tMC:\.UQ1fIIQ PItOPdaIONAL. C:O~TlONS 

1000 WILSHIRE BOULEVARD, SUITE leoo 
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TELEPHONE rZ13l 88&-3400 

TELLCOil'lEA (ZI3J 888·30480 

CA.BI.E AOOIlltESS "LeBAND" 

TELEX 87·3108 

November 14, 1988 

James V. Quillinan, Esq. 
Diemer, Schneider, Luce & Quillinan 
444 Castro Street 
Suite 900 
Mountain View, CA 94041 

HEW YO"" o",cz: 
iUC Millie .VENUE 

New "01111(, II. T. 101 •• 
l2Im •• ~ 

TCLECOPICIII tZIa) 01-"".'0 
TEI.D ... ~ 

CItHTUAY CIT'r' ON'lCZ: 

10100 .... ...,.. MOlliCA aow..EV".O 
LOS "'~ELI:S, CAUI"OIII!MI.ft eooe7 

[2131.1 ...... 000 
TCL£COI'II:IIt ~ UHIN 

TELEX .7-3108 

Re: Tentative Recommendation re Compensation of Estate 
Attorney and Personal Representative 

Dear Jim: 

One comment from a rookie EPTPLS member: 

Proposed Probate Code § 10851(d) contains an erroneous 
clause. That section provides that on final distribution the 
representative is to charge the estate for the full amount of 
compensation allowed "less any amount previously charged against 
the estate pursuant to Section 10850." It further provides that 
the-attorney is to be paid the fees allowed "less any amount 
previously paid to the attorney out of the estate pursuant to 
Section 10850." 

The comments to § 10850 make it clear that that section 
allows extraordinary compensation and fees prior to final 
distribution. Obviously, any extraordinary compensation or fee 
(as distinguished from statutory compensation or fee) paid before 
final distribution should not be deducted from the allowance made 
at the time of final distribution. Yet a literal reading of§ 
10851(d) requires a reduction for all previous fees allowed. 
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If I am not being too much of a nit picker, this could 
be corrected by adding the words "as ordinary compensation" after 
the word "charged" on line 6 and adding "as ordinary fees" after 
the word "attorney" on line 9. 

ASG:rk 
ASG0795 
LPC40 

I'll see you December 3. 
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EXHIBIT 14 

COUNTY OF ALAMEDA 
OFFICE OF 

GEORGE COMTE 
CORONER-PUBUC AOMINSTRATOA-PUBUC GUARDIAN 

CONSERVATOR 
4BO - 4TH STREET 

OAKLAND, CALIFORNIA 94607 

California Law Revisions Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Gentlemen: 

Atudy 1-1036/1055 

PUBUC ADMINISTRATOR 
PHONE; (4151268-7330 

PUBlIC GUAROIAN-CONSERVATOR 
PHONE; (4151268-7330 

CORONER'S DIVISION 
PHONE; (4151268-7300 

CA tAW RrY_ COAUl'll 

NOV 221988 
IICIIVID 

I understand the Commission is recommending that the statutory 
fee on the first $100,000_00 of estate value be reduced to a 
flat 3%. 

As Acting Public Administrator of Alameda County, I oppose 
the recommendation since most of my estates are quite small, 
and any proposed reduction in the percentage rate would 
tri~where it really hurts - my department's rather stringent 
udget. 

J/Ja" 
W. Hanley 

Acting Public Admini 

DWH:lg 

cc: Grace Tam, Esq. 
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COUNTY C 0 U N S E L 
FOURTH FLOOR. ADMINISTRATION BUILDING. 1221 OAK STREET 
OAKLAND. CALIFORNIA 94612 • TELEPHONE 272·6700 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

November 21, 1988 

RICHARD J. MOORE 
COUNTY COUNSEL. 

CA LAW I£'f. to_" 
NOV 2 3 1988 

Re: Tentative Recommendation Relating to Compensation of Estate Attorney 
and Personal Representative 

To the Commission: 

Our office represents the Alameda County Public Administrator in the 
administration of decedents' estates. We wish to state our opposition to the 
tentative recommendation reducing the statutory rate on the first $15,000 from 
4% to 3'7, for both the personal representative and the attorney representing 
the personal representative. 

The proposed reduction would be unfair' to County Public Administrators and 
their attorneys. Unlike private attorneys who can shift to larger, IOOre 
profitable estates some of the overhead costs of administering smaller 
estates, the county administers IOOstly small estates unwanted by the private 
bar. Many of these small estates do not generate sufficient fees to cover the 
overhead costs of administration. A further reduction in the rate on the 
first $15,000 would mean a reduction in the already stringent budgets and a a 
likely increase in the Public Administrator's case load as private attorneys 
reject more and IOOre smaller estates due to the rate reduction. 

We ask that the Commission reconsider the proposed rate reduction in light 
of the adverse effect it would have on the counties. 

GT/me:8988J 
cc: Lynn Suter (enc. J 

Don Hanley 

Very truly yours, 

RICHARD J. M:X)RE 

County Counsel 

~ 
A£{,)j/fP~ 

~ Le" 
By 

/" G E TAM, 
Deputy County Counsel 
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EXHIBIT 16 

DAVID H. SPENCER 
ATTORNEY AT LAW 

22D STATE STREET, SUITE A 

LOB ALTOS, CALlveRNIA "4022 
(415) '49-1 56e 

November 22, 1988 

california Law Revision Commission 
4000 MiddlefieldRoad, Suite D-2 
Palo Alto, California 94303-4739 

Dear Commissioners: 

~ Study L-1036/l055 

CA LAW 'FV. CIIMM'N 

NOV 231988 
IECEIVED 

I very much oppose any reduction in the statutory fee of the compensation of an 
estate attorney and personal representative. Instead, I recommend that the fee be 
increased to tour percent for the first $100,000 value of the estate. The reasons for the 
increase are the existing recent changes in the Probate Code and the proposed 
changes in both the Probate Code and the Code of eMI Procedure. All of these 
changes increase the amount of time involved In the probate process and in the 
instance of the proposed Notice to Creditors will certainly delay the closing of an 
estate which in turn, means a longer time in receiving fees. Furthermore, any personal 
representative who is sued by a late claiming creditor will almost automatically tile an 
indemnity action against his or her attorney. 

All practicing attorneys know that especially in small estates its the attorneys 
who do the work and that in many instances the time involved in probating a large 
estate is not much longer than in probating a small one. Any proposed change in fees 
should reflect this fact by increasing the fee on the first $100,000 of an estate. 

Very t~IY you~ . ~ __________ 

p;t.</.r;r;rp -
DAVID H. SPENCER 

DHS: jk 
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EXHIBIT 17 

LAW OFFICES 
C! UW r.~. COMM'N 

KNAPP & KNAPP 
DAVID W. KNAPP. SR. 

DAVID W. KNAPP . .JFlr. 

1093 LINCOLN AVENUE 

SAN JOSE. CALIFORNIA 95125 

NOV 231988 
I.CIIVED 

TELEPHONE (408) 29B-se38 

November 22, 1988 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Honorable Commissioners: 

First and foremost let me state that I read each and every 
word of your Tentative Recommendations, sent to DE faithfully 
by your Commission. I have nothing in my heart but praise for 
the efforts you have made and are making and I almost always 
totally agree with your endeavors. Keep up the good work, we 
certainly need it in California. 

I have practiced law in California since 1953 and prior to 
that was Clerk of the Superior Court in Santa Clara County 
for years. I have watched "probate" evolve to its present 
status and must say, sometimes the "changes" have been con
fusing to me as I felt that in certain cases the same were 
not warranted and did not improve the procedures. 

I have read the following which have recently been sent to 
me: "Compensation Of Estate Attorney and Personal Represent
ative", "Notice To Creditors", and "Trustee's Fees", with in
terest. 

-:z8-

Simply stated: The Notice To Creditors is not only confusing 
but I think unmanageable as proposed. Probate has always been 
a procedure with a set "finality" to it. Now we will leave the 
beneficiaries and, yes, the attorneys, hanging in the air as 
to what will happen in the limitations period? There has to 
be a better way and "going overboard" just can't be it~ 

The reduction of attorney's fees on smaller estates as set forth 
in the Compensation, etc, recommendation is not in agreement with 
the recommendations of the Trustee's Fees, i. e. a lesser fee 
to the attorneys "who can make it up on larger estates" (suppose 
there are none?) and "increased cost of doing business" .... "such 
as inflation" (see page 2 of Trustee's fees) is in conflict. Do 
not the attorney's have a increase in cost of doing business? 

The statement that by reducing the statutory fees we would be 
more in line with the other statutory states is ridiculous. Look 
at the cost of living in those states! 

I know nothing will come of this statement of mine, however have 
always been a believer of the old saying "He who accepts evil with
out protesting against it is really cooperating with it!" I 
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certainly do not herein mean to imply that your commission is 
the doer of "evil" and would not want you to think so. I have 
stated heretofore that I admire the work you have produced in 
the many fields, however felt that the foregoing needed stating 

b25::1f
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~
/ir;J;/UllY' 
(, ~...-

~
VID W.KNAP , SR. 

KNAPP & KNAPP 
, DWK:dd 
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EXHIBIT 19 

SUITE 1700 

610 NEWPORT CENTER DRIVE 

NEWPORT BEACH. CALIFORNIA 92660 

November 23, 1988 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Dear Ladies and Gentlemen: 

Study 1-1036/1055 

IIC""IO 

I have comments about several recently-issued 
tentative recommendations that I wish to submit for your 
consideration. 

M Accounts and Fina c'a s 

I ave one observation and one suggest' n with 
respect to tn recommendation. First, the ob rvation: I 
believe footno 8 to the introduction dated ctober 25, 1988 
is incorrect. I states that the Californ' Court has 
denied the petitio for hearing in the I am 
informed by the cle of the Supreme C that on 
October 27, 1988, th court granted e petition for hearing. 
Second, the suggestion. Apply a s ivorship feature only to 
an account explicitly d ignated £s a "joint tenancy" account. 

ormed no empirical study, I have 
-common accounts are often used 

r others who may have no 
intent to have a surviv ship f ture. They also are used 
occasionally by marrie persons w want to let either spouse 
manage, but provide otsets to perso other than the surviving 
spouse at the f~'rs /cieath. Because traditional 
distinction in Ca fornia law that su 'vors own all of a 
joint tenancy a ount while a decedent's 'nterest in an 
account that i dominated as tenancy-in-c on or community 
property is bject to disposition by the d edent's will (in 
the case of community property) or automatically becomes part 
of the de dent's estate (in the case of a tenancy in common) 
is famil'ar to many of my clients, adding an "automatic" 
surviv ship feature will lead to at least some confusion and 
misu erstanding. It likely will reduce the property subject 

-3/-
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en individual trustees than with 
trustees, that 'ir§ hoL 

I oppose enactment of the proposed Sectio 
allowing a 'ability for exemplary damages limite 0 three 
times the amo t of actual damages. In any pa 'ular 
instance, polic ecisions of corporate fiduc' . ies and the 
exercise of discre 'onary decisions with re ect to the 
administration of in ' idual trusts by orate fiduciaries 
is not likely to be af ted dramatica by the potential 
award of exemplary damage additi to an award of actual 
damages plus the unfavorabl ubli y that often attends a 
breach of trust finding. Ove however, trustees likely 
will (and I would argue should / "ek (depending on the 
competitive pressures of the. rke ace) higher fees because 
of the greater financial r' involve~ As for individual 
trustees, I think it is ch more likei~hat we will 
discourage persons fro serving (or conti~ing to serve) as 
trustee of "diffiC,Ul or "messy" situation,i! they risk an 
award of exemplary" amages. Notwithstandin~, ~e Vale and 
Werschkull pensi, plan cases, I think amending, he Code to 
admit the poss' lity of exemplary damages for b" , ch of trust 
is a serious stake. Deletion of the proposed se ion by the 
legislatur uring its consideration of the trust la ,-
though paps motivated by concern about the limit on'" 
liabil' on thejgart Of Rgme members of the plaintiffs" r 

the' eneficial chang'e'ta tiLe ptcpesed J~ made '-.... 
d ~ourse of the legislative process. " 

Compensation of Estate Attorney and Personal Representative 

Scrap the statutory fee system, and adopt the 
reasonable fee system proposed by the Uniform Probate Code! 
As your recommendation with respect to trustees' fees says, 

"The appropriate level of fees for services should 
. • • be determined by the parties to the trust and 
not by statute or by requiring court approval of 
fees. This approach is consistent with modern trust 
administration under which the interested parties 
are expected to take the initiative in protecting 
their rights. The settlor [or testator] presumably 
may take the trustees' fees schedule into account in 
selecting the trustee." [footnote amended] 

Requiring a routine court involvement in the review of charges 
by the personal representative and counsel for the personal 
representative unnecessarily consumes judicial resources. If 

-3:2.-
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there is a dispute, the court can become involved. otherwise, 
the court should not be involved. Requiring disclosure at the 
outset of a relationship -- whether between attorney and 
personal representative, or personal representative and 
beneficiaries, is appropriate. Beyond that, either a 
statutory system or mandatory judicial involvement simply 
reduces price competition in the marketplace and unnecessarily 
consumes judicial resources. 

RGA/br 

very truly yours, 
..-----;:> 

,/.~/~ 
~sell G. Allen 
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_AW OFFICES 

TURNER. GERSTENFELD. WILK & TIGERMAN 

RUBIN M. TURNER 
GERALO F. GERSTENF"ELD 
BARRY R. WILl< 
BERT Z. TIGEI"IMAN 
STEVEN E, YOU NG
EOWARD FRIEDMAN 
DORTI-IA LARENE F'YLES 
LINDA WIGHT MAZUR 

+ A P~O"£S510"''''L CORPOR.o..TlO" 

A PA!=ITNERS .... ,P , .... CL.UOING PROFESSIONAL. COFlPOFilAT'ONS 

8383 WiLSl-llRE BOUL~VARD. SUITE 510 

BEVERLY HilLS. CALIFORNIA 90211-2486 

November 22, 1988 

California Law Review Commission 
4000 Middlefield Road 
Suite D-2 
Palo Alto, California 94303-4739 

L-l.D. Jii/1055 
" .. 1"1 

_Sir AOI 
1f.IIQ"MII Aln D 

AREA CODE 213 

TELEPI-IONE 657-3100 

TEl...ECOPIER 653-302' 

Re: Tentative Recommendation Relating to Compensation 
of Estate Attorney and Personal Representative 

Dear Ladies and Gentlemen: 

This letter is with respect to the portion of the subject 
recommendation relating to the authority of the personal 
representative to employ specialists to perform what would be 
in the category of extraordinary services. 

All references herein to any sections are to the Probate 
Code. 

I agree with your recommendation that the authority should 
be expanded but I disagree with the recommendation that the 
authority to pay the specialist out of estate funds should be 
subject to court review at the final account. The specialist 
who performs the service should be entitled to rely upon the 
cont ract entered into wi th the persona I representat i ve 
concerning such services and that the court will not modify the 
contract at a later time. Such would not affect the ability of 
the court to take such action as it may deem appropriate vis a 
vis the personal representative if the court concluded that the 
contract entered into by the personal representative was 
inappropriate or illegal. Therefore, I believe that the second 
paragraph of section 902 should continue to read as same as 
presently stated but subject to the amendments to increase the 
kind of specialists whose services are covered thereby. 
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LAW OFFICe:S OF 

HAROLD S. SMALL 
A PROFE:SSIONAL. CORPORATION 

November 23, 1988 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

Gentlemen: 

Stuay L-IOJ6/1055 
-,Q lA.trY. COMO 

lOY 2 81988 
Ilef/VED 

THE: CI-'AMeER eUIL.OING 

Ita WEST C STREET. SUITE: 2112 

SAN DIEQO. CALlFO~N'A 92101 

TELEPHONE: 161!ii11 231-ee47 

TELECOI'>IER [algi 231-6724 

I have had the opportunity to review your Tentative 
Recommendation Relating to Compensation of Estate Attorney 
and Personal Representative, and desire to make comments 
regarding same. This letter is being sent to you for that 
purpose. In general I must commend the Commission for the 
efforts expended and the results achieved. I concur in most 
of the recommendations made by the Commission. 

However, I suggest that changes be made to the statutory 
rate of compensation to provide a 4% rate on the first 
$50,000.00 of the estate value, 3% rate on the second 
$50,000.00 of the estate value, and the existing statutory 
schedule being maintained for estates in excess of 
$100,000.00. From our experience and the maintenance of time 
records with regard to estate Administration, we have found 
that the time involved in providing services to an estate, 
with very little complexity, and for the purpose of 
satisfying requirements associated with the estate 
administration where an individual has been named as the 
Executor of the estate is not less than $3,000.00. In 
addition, although the legal complexity is not as great, the 
amount of time required for the handlinq of the small estate 
typically is equal to or greater than the handling of a 
significantly larger estate. Accordingly, the fees charged 
for the estate having a value of less than $100,000.00 should 
address this problem and my recommendations set forth above 
would do so. It is important to note that many small estates 
involve a significantly larger amount of time for attorney 
services in order to provide the guidance and "hand holding" 
necessary for individual Executors. It is for this reason 
that I have suggested the percentage modification indicated 
above which would result in a slight increase in fees for the 
smaller estate while maintaining the existing statutory 
scheme for larger estates. 
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If there is significant objection to this concept, you 
may wish to look to a modified schedule of statutory fees for 
estates in excess of $300,000.00 providing for a rate of 2t 
on the first $1,000,000.00 of estate assets if the total 
value of the estate assets exceeds $300,000.00 with the rate 
of It on the value of the estate assets between $1,000,000.00 
and $10,000,000.00, one-half of It on the next 
$15,000,000.00, and a reasonable amount to be determined by 
the Court for all amounts in excess of $25,000,000.00. 

It is also important to anticipate the effect of the 
significant use of inter vivos trusts. Through proper estate 
planning, attorneys have been causing clients to create inter 
vivos trusts to hold a substantial portion of assets in an 
estate. By doing so, the attorney's fees otherwise incurred 
in connection with a Probate Administration as well as 
commissions to the personal representative have been 
substantially dimished and reduced. However, even in these 
circumstances, a modest Probate Estate Adminstration is 
frequently required which still requires the same amount of 
work that would have been involved in an estate of 
significantly larger value. For example, we have assisted 
clients in the administration of estates having values for 
Probate Administration purposes of less than $150,000.00, and 
in some cases less than $50,000.00, where the total estate is 
in realty significantly greater than $1,000,000.00. The 
significant difference in the value of assets is represented 
by assets that have been transferred into an inter vivos 
trust. The only reason for the Probate Administration is for 
the purpose of satisfying the creditor's claim period and 
noticing creditors with regard to the filing of claims in the 
estate for the purpose of protecting the estate assets and 
the beneficiaries of the estate from future claims. The 
suggestions outlined above more closely align the fees with 
the services rendered and would take into account the 
significant planning opportunity (inter vivos trusts) that is 
utilized with some frequency in California. 

It is also important to understand that certain types of 
services that might be ordinary if the estate is administered 
by an institutional executor and an experienced individual 
are different than the circumstances where an inexperienced 
executor acts for the estate. For example, in connection 
with the sale of real property, an individual executor will 
be unfamiliar with the requirements associated with same and 
significant additional services will be required of counsel 
to assist in the sale of real property which typically is 
handled by the Court as being part of the ordinary services, 
for the first sale or disposition of real property. 
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- ----------

I hope that the foregoing comments are of assistance to 
you in reaching your final recommendations regarding 
legislation in this area. 

Please contact the undersigned if you have any questions 
or if I can be of additional assistance. 

Very truly yours, 

HSS:ekp 
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EXHIBIT 22 

ABBITT, BENNETT, LEHMAN & JACOBS 
A F'ROF£SSION.r.L. CORPORATION 

DIANE: ABBITT 

ROBERTA BENNE"

MAI=IK E. LEH MAN 

MITCHELL A. ,.JACOBS 4 

MARK H. EVANS 

JEFFREY G. GIBSON 

SUITE 1100 

1.2121 WILSHIRE BOULEVARQ 

LOS ANGELES. CALIPORNIA 900215 

AREA CODE .213 

82-4·04'71 

FAX 213 620-5960 

N EA!.. R. SAFRAN 

OF COUNSEL. 

KENNETH G. F>ET~ULlS 

"CEFlT''''EI;) $PEC'AL'ST ,0. ""'''''LY LAW 

C: ... LIFOFl"" .. ISO,","D 0" LEGA", 51PII:C'AI,.';Z:ATIDN 

December 2, 1988 

John H. DeMoully, Esq. 
Executive Director 
California Law Revision Commission 
Suite 0-2 
4000 Middlefield Road 
Palo Alto, CA 94303-4739 

Re: Study L-1036/1055, Compensation of Attorney 
and PR 
Memorandum 88-70 dated 9/14/88; 
Tentative Recommendation Section 10853, 
Services of Paralegal, etc. 

Dear John: 

air 

DEC 051988 
IICf'VID 

I am writing on behalf of the Legislative Committee of the Probate, Trust 
and Estate Planning Section of the Beverly Hills Bar Association. 
Proposed Section 10853 deals with the compensation of the attorney for 
paralegal services. We recommend deleting from that section the third 
sentence thereof, which reads: 

"In determining the amount of compensation to be allowed, the Court 
shall take into consideration the extent to which the services were 
provided by the paralegal and the extent of the direction, 
supervision, and responsibility of the attorney." 

We feel that the sentence as presently worded, and the corresponding 
comment, are at best unclear. It may mean either of the following: 

1. In addition to receiving compensation for the paralegal's time 
expended under the attorney's supervision, the Court should allow 
compensation for attorney time spent in the direction and supervision 
of the paralegal, as well as compensation for the responsibility 
assumed for the paralegal's work. If this is the intended meaning, 
then the sentence and the corresponding sentence of the comment do 
not belong in Section 10853, because, as noted, that section applies 
to compensation for the paralegal's services and not to compensation 
for the attorney's services; or 

-J,-



2. The fees attributable to the paralegal's services should take into 
consideration how experienced the paralegal is, the amount of 
superVIsIon required being an indication of how valuable the 
paralegal's services actually were. If that is the meaning intended, 
then the comment could be more specific in explaining that meaning. 

Additionally, the general rule of drafting adopted by the Commission has 
been to not enact language which purports to give instructions to the 
Court on something that is within the Court's discretion. The Court is 
certainly free to take this and other factors into consideration in setting 
fees. 

We, therefore, recommend that the third sentence of proposed Section 
10853 and the related sentence in the comment be deleted. 

KENNETH G. PETRULIS 
Former Chair 
BEVERLY HILLS BAR ASSOCIATION 
Probate, Trust and Estate Planning 
Legislative Committee 

cc: David E. Lich 
Barbara J. Bailey 
Bruce D. Sires 
Phyllis Cardoza 
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PROFESSIONAL CORPORATION 

ATTORNEY ANO COUNSELOR AT LAw 

554 EAST FOOTHILL BLVD., SUITE 115 

SAN DIMAS, CALIFORNIA 91773-0835 

(714) S99"()97' 

November 27, 1988 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

Gentlemen: 

Re: Proposed Reduction of California 
Statutory Probate Fees 

CA lAW 1IlV. COQ" 

DEC 051988 

For the reasons stated in the attached documentation, I 

respectfully request no revision of the current California 

Statutory Probate Fee Schedule for purposes of reduction. 

RIM:rim 
Enclosure 

-:Zix 
.aRT I. 



CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

Re: Proposed Revision of California 
Statutory Probate Fee Schedule 
For Purposes of Reduction 

Gentlemen: 

The schedule of representative and attorney fees allowed under Cali
fornia Probate Code §901 and §910 should not be revised for reduction, 
and the following is offered for your consideration: 

Current Fee Schedule: 
1st $15,000.00 of 
Next 85,000.00 of 
Total Fee • . . 

Your Proposed Reduction 

estate at 4% = 
estate at 3% = . .. .. . . . 

600.00 
2,550.00 

$3,150.00 

1st $100,000.00 of estate at 3% = 3,000.00 

The current rate of experienced California attorneys is $150.00 per hour 
because of the high cost of living in this state [$150.00 x 20 hours = 
$3,000.00]. Even the smallest of estates cannot be opened and closed in 
20 hours, and your survey fails to mention the cost-of-living in the 
states compared to California. 

I direct your attention to the following documentation required in 
California probate estates: 

Petition for Probate 
With list of all heirs-at-law, beneficiaries, and named Executors 
if decedent left a will. 

Certificate of Assignment 
In counties requiring same; most do to show residence of the deceased. 

Publication of Notice of Death & Petition to Administer Estate 
In counties other than Los Angeles serviced by the L.A. Daily Journal 
and Metropolitan News, the attorneys are required to deliver a copy 
of the Notice of Death to the small local newspapers specified for 
publication WHO DO NOT FILE the Proof of Publication but send it to 
the attorney to file, and it is the attorney who must serve copies of 
this notice to all persons listed in Attachment 8 of the Petition for 
Probate. In the case of large families, this requires an inordinate 
amount of paperwork and postage. 
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Proof of Subscribing Witness to Will 
If will is not self-proving, attorney must prepare this form, obtain 
the signature of at least one witness to the Will, and file with the 
court before the hearing. 

The Order for Probate 
Submitted in duplicate to the court with S.S.A.E. for return of a 
conformed copy. 

Form 204 - General Advice to Estate Representative 
Required in Los Angeles County only, but attorney must complete and 
file before Letters will issue. 

Bond of Representative 
If applicable, bond must be ordered, the application completed, 
executed and returned to bonding company. In the alternative, waivers 
of bond are prepared by the attorney unless a Will specifically waives 
bond. 

Form SS-4 - Application for Federal [Estate] 1.0. Number 
Form must be completed and mailed by attorney to I.R.S. 

Inventory and Appraisement. 
A lengthy listing of all estate assets and forwarded to Referee. 
When real property is involved, a Preliminary Change of Title Report 
must also be prepared by the attorney and served on the County Assessor 
of the county wherein the real property lies. 

Written Notice to Creditors 
Effective 7/1/88 written Notice to Creditors must be prepared, filed 
and served on all known creditors of the decedent, including the State 
Department of Health Services with a certified copy of the Certificate 
of Death. 

Written Notice of Allowance or Rejection of Creditor Claims. 
Must be prepared and served on all creditors presenting claims in the 
estate. 

Advice of Proposed Action 
Under I.A.E.A., if you plan to sell or otherwise dispose of estate 
assets, etc., you must serve all beneficiaries of the estate with this 
written notice. 

Sales of Estate Assets 
Most require court petitions and appearance for an order; some are, 
of course, ex parte. 

The Final Account. 
This document alone requires 10 to 20 hours of preparation and typing, 
to say nothing of time expended in obtaining probate clearance 
and/or court appearance if required. 
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Order for Distribution of Estate 
As far as I know, only Los Angeles County will prepare this decree 
for $50.00, otherwise it is prepared by the attorney, and recordation 
of certified copies effected when required. 

Receipts for Distribution 
Are prepared by attorney for signature of each distributee of the 
estate, together with receipts for the fees paid, and the originals 
are required to be filed with the court. 

Application for Final Discharge and Order 
Attorney must prepare and file in duplicate to obtain closing of the 
estate. 

Tax Returns 
Even if prepared by accounting personnel other than attorneys, prob
lems with the Internal Revenue Service are common and require the 
expenditure of additional time and effort in obtaining proper releases. 

The foregoing does not include the time and additional postage incurred 
by the requirement of Los Angeles County that all documents filed be 
blue backed and labeled for ease of court personnel. Filing by mail 
and return postage is costly. 

You are laboring under a misconception that small estates do not re
quire "much' work -- it depends on the type of assets involved, the 
number of beneficiaries, and the problems incurred. It does not depend 
on the value of the assets. 

Postage is excessive, telephone expense disproportionate to value with 
"local calls" limited to a very small area, to say nothing of the over
head expense of premium rent, wages and office supplies. If this 
commission consisted of working probate attorneys, the idea of reduction 
would be out of the question, and you would be quickly informed that the 
documentation required by current California law cannot profitably be 
accomplished under the existing schedule of fees. Increased fees for 
small estates is what is really needed in California. 
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ELIZAB ETH F. COU RTN EY 
ATTORNEY AT LAW 

10126 CE:~TRAL AVENUE, SJITE "S" 

MONTCLAIR, CALIFORNIA 91763 

:7141 625-0761 

December 1, 1988 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

Gentlemen: 

Re: Proposed Reduction of California 
Statutory Probate Fees 

For the reasons stated in the attached documentation, I 

request that you do not revise the current California 

Probate Fee Schedule to reduce statutory fees. 

a uw 1IrI'. ~ 

DEC 0519& 

I£C""ED 

~ery truly ~' 

/~·_I.d ~~/!-: 
~% F. COURTN;7 

EFC:lhb 
Enclosure 



CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

Re: Proposed Revision of California 
Statutory Probate Fee Schedule 
For Purposes of Reduction 

Gentlemen: 

The schedule of representative and attorney fees allowed under Cali
fornia Probate Code 5901 and 5910 should not be revised for reduction, 
and the following is offered for your consideration: 

Current Fee Schedule: 
1st $15,000.00 of 
Next 85,000.00 of 
Total Fee . • • 

Your Proposed Reduction 

estate at 4% = 
estate at 3% = 

600.00 
2,550.00 

$3,150.00 

1st $100,000.00 of estate at 3% = 3,000.00 

The current rate of experienced California attorneys is $150.00 per hour 
because of the high cost of living in this state [$150.00 x 20 hours = 
$3,000.00]. Even the smallest of estates cannot be opened and closed in 
20 hours, and your survey fails to mention the cost-of-living in the 
states compared to California. 

I direct your attention to the following documentation required in 
California probate estates: 

Petition for Probate 
With list of all heirs-at-law, beneficiaries, and named Executors 
if decedent left a will. 

Certificate of Assignment 
In counties requiring same; most do to show residence of the deceased. 

Publication of Notice of Death & Petition to Administer Estate 
In counties other than Los Angeles serviced by the L.A. Daily Journal 
and Metropolitan News, the attorneys are required to deliver a copy 
of the Notice of Death to the small local newspapers specified for 
publication WHO DO NOT FILE the Proof of Publication but send it to 
the attorney to file, and it is the attorney who must serve copies of 
this notice to all persons listed in Attachment 8 of the Petition for 
Probate. In the case of large families, this requires an inordinate 
amount of paperwork and postage. 
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Proof of Subscribing Witness to Will 
If will is not self-proving, attorney must prepare this form, obtain 
the signature of at least one witness to the Will, and file with the 
court before the hearing. 

The Order for Probate 
Submitted in duplicate to the court with S.S.A.E. for return of a 
conformed copy. 

Form 204 - General Advice to Estate Representative 
Required in Los Angeles County only, but attorney must complete and 
file before Letters will issue. 

Bond of Representative 
If applicable, bond must be ordered, the application completed, 
executed and returned to bonding company. In the alternative, waivers 
of bond are prepared by the attorney unless a Will specifically waives 
bond. 

Form 55-4 - Application for Federal [Estate] 1.0. Number 
Form must be completed and mailed by attorney to I.R.S. 

Inventory and Appraisement. 
A lengthy listing of all estate assets and forwarded to Referee. 
When real property is involved, a Preliminary Change. of Title Report 
must also be prepared by the attorney and served on the County Assessor 
of the county wherein the real property lies. 

Written Notice to Creditors 
Effective 7/1/88 written Notice to Creditors must be prepared, filed 
and served on all known creditors of the decedent, including the State 
Department of Health Services with a certified copy of the Certificate 
of Death. 

Written Notice of Allowance or Rejection of Creditor Claims. 
Must be prepared and served on all creditors presenting claims in the 
estate. 

Advice of Proposed Action 
Under I.A.E.A., if you plan to sell or otherwise dispose of estate 
assets, etc., you must serve all beneficiaries of the estate with this 
written notice. 

Sales of Estate Assets 
Most require court petitions and appearance for an order; some are, 
of course, ex parte. 

The Final Account. 
This document alone requires 10 to 20 hours of preparation and typing, 
to say nothing of time expended in obtaining probate clearance 
and/or court appearance if required. 
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Order for Distribution of Estate 
As far as I know, only Los Angeles County will prepare this decree 
for $50.00, otherwise it is prepared by the attorney, and recordation 
of certified copies effected when required. 

Receipts for Distribution 
Are prepared by attorney for signature of each distributee of the 
estate, together with recei?ts for the fees paid, and the originals 
are required to be filed with the court. 

Application for Final Discharge and Order 
Attorney must prepare and file in duplicate to obtain closing of the 
estate. 

Tax Returns 
Even if prepared by accounting personnel other than attorneys, prob
lems with the Internal Revenue Service are common and require the 
expenditure of additional time and effort in obtaining proper releases. 

The foregoing does not include the time and additional postage incurred 
by the requirement of Los Angeles County that all documents filed be 
blue backed and labeled for ease of court personnel. Filing by mail 
and return postage is costly. 

You are laboring under a misconception that small estates do not re
quire "much' work -- it depends on the type of assets involved, the 
number of beneficiaries, and the problems incurred. It does not depend 
on the value of the assets. 

Postage is excessive, telephone expense disproportionate to value with 
"local calls" limited to a very small area, to say nothing of the over
head expense of premium rent, wages and office supplies. If this 
commission consisted of working probate attorneys, the idea of reduction 
would be out of the question, and you would be quickly informed that the 
documentation required by current California law cannot profitably be 
accomplished under the existing schedule of fees. Increased fees for 
small estates is what is really needed in California. 
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__ Study L-1036/1055 

a LAW 1£'1. COMM'N 

MAcC.ARLEY. PHELPS & ROSEN DEC 051988 
A PR01"ESSlON AL LAW CORPORATION 

llARK MavCARLEY 
3800 ALAJOilDA AVENUE, SlflTE UriO 

BURBANK. CALlFORNlA 91606 
I!(O"'ID 

EDWARD ){. PBlCLPS 
WALTER K. ROSEN 
RUTH A PHIDLPS 
DEBORAlIBALLINS SCHWARZ 
THOMAS J. :r.t:ILB.AUPr 
KEN" MILES KAPLAN November 29, 1988 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendation to Compensation of 
Estate Attorney and Personal Representative 
No: L-l036/1055 

Dear Sir/Madame: 

I have read the Tenative Recommendation 
Relating to the Compensation of Estate Attorney 
Personal Representative dated October 26, 1988. 

I approve the tenatative recommendation. 
think it clarifies and simplifies existing law. 
not recommend any changes to it. 

RAP: mr 
3354m 

Very truly yours, 

MacCARLEY, PHELPS & ROSEN 
A Professional Law Corporation 

By: 'iUt1rl ~l ~1fiDilH1k 
Rut . elps 

and 

I 
I do 

(818) 841·2900 

• 
TBLBOOPJlCR 

(818) 841-9712 
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December 1, 1988 

EXHIBIT 26 

ROBERT A. WADDELL 
ATIORNEY AT LAW 

22930 CRENSHAW BOULEVARD 

SUITE E 

TORRANCE. CALIFORNIA 90505 

(213) 328-8912 

California Law Revision Commission 
4000 Middlefield Road 
suite D-2 
Palo Alto, CA 94303-4739 

RE: Tentative Recommendation 
relating to 
COMPENSATION OF ESTATE ATTORNEY 
AND PERSONAL REPRESENTATIVE 

Dear Staff: 

~--- Study L-I036/lOS5 

DEC 051988 

Your recommendation that the four percent (4%) rate on the 
first $15,000 of the estate be reduced to three percent (3%) is 
ill conceived. 

Even under the present fee structure, it is nearly impossible 
to find an attorney to probate a small estate. Rather than 
reducing the rate of the first $15,000, consideration should be 
given to increasing it. I suggest the following: 

FOUR PERCENT (4%) OF THE FIRST $50,000 

TWO PERCENT (2%) OF THE NEXT $950,000 ETC. 

The above rates and your proposed rates result in the same fee 
fer estates of $100,000 or mere. HOt'lever I my rates provide an 
incentive for attorneys to accept the smaller estates. 

Thank you for your consideration. 

~very truly yours, 

l Jl ~-\J',J~D ~ert A. Waddell -

RAW:dlf 
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CHAMBERLAIN, CHAMBERLAIN & BALDO 
ATTORNEYS AT LAW 

Study L-I036/1055 

PAUL H. CHAMBERLAIN 

RUSSELL P. BALDO 

BANK OF" CALIFORNIA eUILDING 

P O. BOX 32 
L L.CHAMBERLAIN, la88'1913 

T L. CHAMBERLAIN, 1913' r9?5 

T. l.CH"MBERLAIN. JR .. 19S0-1964 AUBURN, CALIFORNIA.. 98604-0032 

'9161 aas -4523 

(4 UW REV. COMM'N 
December 2, 1988 

DEC 051988 

California Law Revision Commission 
4000 Middlefield Rd., Suite D-2 
Palo Alto, CA 94303-4739 

Re: Memorandum - Probate Code Amendments 

Gentlemen: 

Russ and I have now reviewed the "tentative 
recommendations" which you transmitted to us with your 
letter of November 16 outlining possible changes in the 
Probate Code, particularly as it relates to compensation of 
attorneys and personal representatives in probate matters 
generally. 

Both of us agree that the use of a statutory 
schedule for fees and compensation of the representative is 
worthwhile as it eliminates problems discussing those items 
with clients involved in probate and satisfies them that a 
standard schedule is being followed. 

The change of applying a 3% rate to the first 
$100,000.00 of value really does not make that much 
difference monetarily and would be acceptable. 

The rates indicated as to "ordinary probate 
proceedings" would appear to be in line with those of other 
states and the recommendation therefore generally meets 
with our approval. 

Sincerely yours, 

CHAMBERLAIN, CHAMBERLAIN & BALDO 

By: ~~~ 

PHC kt 
By :~~fdII4~~~~at~' "'''~'~~~rc.I'<:,£';4-''-
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Study L-1036/105'; 

VICTOR J. WESTMAN 
COUNTY COUNSEL 

OFFICE OF COUNTY COUNSEL 
s~ L ANOERSON 

SILVANO S. MARCHESI 
ARTHUR W. WAL.ENTA. JR. 

CONTRA COSTA COUNTY I E ( t I V coI.NIf •. BAKER 
ANDREA w. C.a.5SIOY 
VICKIE L. DAWES 
LILLiAN T. FUJII 
OENNISC. GRAVES ASStSTANTS 

MICHAEL D. F ARR 
EDWARD V. LANE. JR. 

PRINCIPAL DEPUTIES 

COUNTY AOMINISTRA TION BUILDING 

P.O. BOX 69 
MARTINEZ, CALIFORNIA 94553.Q006 

P~E(41516~2074 

IIUW Rn'. COIIIIIil'VIN T. KERR 
ARY ANN McNETT 

0fC 
PAUL R. MuhlZ 

O 6 J910tlALERIEJ. RANCHE 
OOA'VID F SCHMIDT 

December 5, 1988 
. DIANA J. SIL YER ,.C,., • D 

Law Revision Commission 
4000 Middlefield Rd., Rm. D-2 
Palo Alto, CA 94303-4739 

Re: Law Revision Commission Tentative Recommendation regarding 
attorney's fees in probate. 

This office represents the Contra Costa County Public 
Administrator. The Public Administrator's Office administers 
many small estates and very few large estates. Decreasing the 
statutory fee on the first $15,000 of an estate would have a 
negative effect on the Public Administrator's ability to operate 
his office without reliance on general fund revenue. Unlike 
private parties, the Public Administrator has responsibilities in 
numerous estates with no assets. Fees from the occasional large 
estate go towards subsidizing such activities. Therefore, it is 
imperative for us that solvent small estates pay the full cost of 
their administration. Thank you. 

Very truly yours, 

Victor J. Westman 
County Counsel " 

'~'. ~ . -..1. , ...,.... 
" \. ~ - ".\ ' ~""-\ "~""'-..:2::, . _ "_'-~'v ~., ''; 

By: Lillian T. Fujii 
Deputy County Counsel 

LTF:df 
cc: James B. Quillinan 

444 Castro Street, 
Mountain View, CA 

Suite 900 
94041 

Gary T. Yancey, Public Administrator 
Attn: J. F. Miller, Chief Deputy 
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,JOHN T. BORJE 
ATTORN e:V AT LAW 

250 -.tJES- FIRST STREE7. SUiTE 314 

CLAREMONT, CALIFORNIA 91711 

17141 626-6505 

Ncvember 27, 1988 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

Gentlemen: 

Re: Proposed Reduction of California 
Statutory Probate Fees 

For the reasons stated in the attached documentation, I 

CA LAW RlV. COM .... 

DEC O? 1988 
II(f'''ID 

respectfully request no revision of the current California 

Statutory Probate Fee Schedule for purposes of reduction. 

JTB: jtb 
Enclosure 

Very truly yours, 

BORJE 
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CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

Re: Proposed Revision of California 
Statutory Probate Fee Schedule 
For Purposes of Reduction 

Gentlemen: 

The schedule of representative and attorney fees allowed under Cali
fornia Probate Code §901 and §910 should not be revised for reduction, 
and the following is offered for your consideration: 

Current Fee Schedule: 
1st $15,000.00 of 
Next 85,000.00 of 
Total Fee . . • 

Your Proposed Reduction 

estate at 4% = 
estate at 3% = 

600.00 
2,550.00 

$3,150.00 

1st $100,000.00 of estate at 3% = 3,000.00 

The current rate of experienced California attorneys is $150.00 per hour 
because of the high cost of living in this state [$150.00 x 20 hours = 
$3,000.00). Even the smallest of estates cannot be opened and closed in 
20 hours, and your survey fails to mention the cost-of-living in the 
states compared to California. 

I direct your attention to the following documentation required in 
California probate estates: 

Petition for Probate 
With list of all heirs-at-law, beneficiaries, and named Executors 
if decedent left a Will. 

Certificate of Assignment 
In counties requiring same 1 most do to show residence of the deceased. 

Publication of Notice of Death & Petition to Administer Estate 
In counties other than Los Angeles serviced by the L.A. Daily Journal 
and Metropolitan News, the attorneys are required to deliver a copy 
of the Notice of Death to the small local newspapers specified for 
publication WHO DO NOT FILE the Proof of Publication but send it to 
the attorney to file, and it is the attorney who must serve copies of 
this notice to all persons listed in Attachment 8 of the Petition for 
Probate. In the case of large families, this requires an inordinate 
amount of paperwork and postage. 



California Law Revision Commission .2. 

Proof of Subscribing Witness to Will 
If Will is not self-proving, attorney must prepare this form, obtain 
the signature of at least one witness to the Will, and file with the 
court before the hearing. 

The Order for Probate 
Submitted in duplicate to the court with S.S.A.E. for return of a 
conformed copy. 

Form 204 - General Advice to Estate Representative 
Required in Los Angeles County only, but attorney must complete and 
file before Letters will issue. 

Bond of Representative 
If applicable, bond must be ordered, the application completed, 
executed and returned to bonding company. In the alternative, waivers 
of bond are prepared by the attorney unless a Will specifically waives 
bond. 

Form SS-4 - Application for Federal [Estate] 1.0. Number 
Form must be completed and mailed by attorney to I.R.S. 

Inventory and Appraisement. 
A lengthy listing of all estate assets and forwarded to Referee. 
When real property is involved, a Preliminary Change of Title Report 
must also be prepared by the attorney and served on the County Assessor 
of the county wherein the real property lies. 

Written Notice to Creditors 
Effective 7/1/88 written Notice to Creditors must be prepared, filed 
and served on all known creditors of the decedent, including the State 
Department of Health Services with a certified copy of the Certificate 
of Death. 

Written Notice of Allowance or Rejection of Creditor Claims. 
Must be prepared and served on all creditors presenting claims in the 
estate. 

Advice of Proposed Action 
Under I.A.E.A., if you plan to sell or otherwise dispose of estate 
assets, etc., you must serve all beneficiaries of the estate with this 
written notice. 

Sales of Estate Assets 
Most require court petitions and appearance for an order; some are, 
of course, ex parte. 

The Final Account. 
This document alone requires 10 to 20 hours of preparation and typing, 
to say nothing of time expended in obtaining probate clearance 
and/or court appearance if required. 

-55-
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Order for Distribution of Estate 
As far as I know, only Los Angeles County will prepare this decree 
for $50.00, otherwise it is prepared by the attorney, and recordation 
of certified copies effected when required. 

Receipts for Distribution 
Are prepared by attorney for signature of each distributee of the 
estate, together with receipts for the fees paid, and the originals 
are required to be filed with the court. 

Application for Final Discharge and Order 
Attorney must prepare and file in duplicate to obtain closing of the 
estate. 

Tax Returns 
Even if prepared by accounting personnel other than attorneys, prob
lems with the Internal Revenue Service are common and require the 
expenditure of additional time and effort in obtaining proper releases. 

The foregoing does not include the time and additional postage incurred 
by the requirement of Los Angeles County that all documents filed be 
bluebacked and labeled for ease of court personnel. Filing by mail 
and return postage is costly. 

You are laboring under a misconception that small estates do not re
quire "much' work -- it depends on the type of assets involved, the 
number of beneficiaries, and the problems incurred. It does not depend 
on the value of the assets. 

Postage is excessive, telephone expense disproportionate to value with 
"local calls" limited to a very small area, to say nothing of the over
head expense of premium rent, wages and office supplies. If this 
commission consisted of working probate attorneys, the idea of reduction 
would be out of the question, and you would be quickly informed that the 
documentation required by current California law cannot profitably be 
accomplished under the existing schedule of fees. Increased fees for 
small estates is what is really needed in California. 



Memo 89-3 EXHIBIT 30 Study L-I036/1055 

ST~PI-IE:N M. SHI~L.E:Y" 

MARL.IN 1-<1. $HII=i'L.EY 

~CE:I'I'Tlf"II::0 SPE:C,ALIST-r,o,IoI'LY LAW 

::Au"-ORNUI. eOAl'O or LEGAL SPE:CIALlU.-TION 

SHIRLEY & SHIRLEY 
A PROFESSIONAL CORPORATION 

SUITE: 202. POMONA CIVIC F'L.AZA 

435 WE.ST MISSION BOUl.EVARD 

POMONA.. CAL.IFORN IA 91766-1609 

November 27, 1988 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

Gentlemen: 

Re: Proposed Reduction of California 
Statutory Probate Fees 

AREA COOE 714 

TEL.E:PHONE: 6.23-3511 

CA LAW ftlY. COMM'N 

o£e 071988 
REel/WED 

For the reasons stated in the attached documentation, I 

respectfully request no revision of the current California 

Statutory Probate Fee Schedule for purposes of reduction. 

STM:stm 
Enclosure 

Very tru 
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CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite 0-2 
Palo Alto, California 94303-4739 

Re: Proposed Revision of California 
Statutory Probate Fee Schedule 
For Purposes of Reduction 

Gentlemen: 

The schedule of representative and attorney fees allowed under Cali
fornia Probate Code §901 and §910 should not be revised for reduction, 
and the following is offered for your consideration: 

Current Fee Schedule: 
1st $15,000.00 of 
Next 85,000.00 of 
Total Fee . • . 

Your Proposed Reduction 

estate at 4% = 
estate at 3% = 

600.00 
2,550.00 

$3,150.00 

1st $100,000.00 of estate at 3% = 3,000.00 

The current rate of experienced California attorneys is $150.00 per hour 
because of the high cost of living in this state [$150.00 x 20 hours = 
$3,000.00]. Even the smallest of estates cannot be opened and closed in 
20 hours, and your survey fails to mention the cost-of-living in the 
states compared to California. 

I direct your attention to the following documentation required in 
California probate estates: 

Petition for Probate 
With list of all heirs-at-law, beneficiaries, and named Executors 
if decedent left a will. 

Certificate of Assignment 
In counties requiring same; most do to show residence of the deceased. 

Publication of Notice of Death & Petition to Administer Estate 
In counties other than Los Angeles serviced by the L.A. Daily Journal 
and Metropolitan News, the attorneys are required to deliver a copy 
of the Notice of Death to the small local newspapers specified for 
publication WHO DO NOT FILE the Proof of Publication but send it to 
the attorney to file, and it is the attorney who must serve copies of 
this notice to all persons listed in Attachment 8 of the Petition for 
Probate. In the case of large families, this requires an inordinate 
amount of paperwork and postage. 



,-

California Law Revision Commission .2. 

Proof of Subscribing Witness to Will 
If Will is not self-proving, attorney must prepare this form, obtain 
the signature of at least one witness to the Will, and file with the 
court before the hearing. 

The Order for Probate 
Submitted in duplicate to the court with S.S.A.E. for return of a 
conformed copy. 

Form 204 - General Advice to Estate Representative 
Required in Los Angeles County only, but attorney must complete and 
file before Letters will issue. 

Bond of Representative 
If applicable, bond must be ordered, the application completed, 
executed and returned to bonding company. In the alternative, waivers 
of bond are prepared by the attorney unless a Will specifically waives 
bond. 

Form 55-4 - Application for Federal [Estate] I.D. Number 
Form must be completed and mailed by attorney to I.R.S. 

Inventory and Appraisement. 
A lengthy listing of all estate assets and forwarded to Referee. 
When real property is involved, a Preliminary Change of Title Report 
must also be prepared by the attorney and served on the County Assessor 
of the county wherein the real property lies. 

Written Notice to Creditors 
Effective 7/1/88 written Notice to Creditors must be prepared, filed 
and served on all known creditors of the decedent, including the State 
Department of Health Services with a certified copy of the Certificate 
of Death. 

Written Notice of Allowance or Rejection of Creditor Claims. 
Must be prepared and served on all creditors presenting claims in the 
estate. 

Advice of Proposed Action 
Under I.A.E.A., if you plan to sell or otherwise dispose of estate 
assets, etc., you must serve all beneficiaries of the estate with this 
written notice. 

Sales of Estate Assets 
Most require court petitions and appearance for an order; some are, 
of course, ex parte. 

The Final Account. 
This document alone requires 10 to 20 hours of preparation and typing, 
to say nothing of time expended in obtaining probate clearance 
and/or court appearance if required. 

-S"f-
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Order for Distribution of Estate 
As far as I know, only Los Angeles County will prepare this decree 
for $50.00, otherwise it is prepared by the attorney, and recordation 
of certified copies effected when required. 

Receipts for Distribution 
Are prepared by attorney for signature of each distributee of the 
estate, together with receipts for the fees paid, and the originals 
are required to be filed with the court. 

Application for Final Discharge and Order 
Attorney must prepare and file in duplicate to obtain closing of the 
estate. 

Tax Returns 
Even if prepared by accounting personnel other than attorneys, prob
lems with the Internal Revenue Service are common and require the 
expenditure of additional time and effort in obtaining proper releases. 

The foregoing does not include the time and additional postage incurred 
by the requirement of Los Angeles County that all documents filed be 
bluebacked and labeled for ease of court personnel. Filing by mail 
and return postage is costly. 

You are laboring under a misconception that small estates do not re
quire "much' work -- it depends on the type of assets involved, the 
number of beneficiaries, and the problems incurred. It does not depend 
on the value of the assets. 

Postage is excessive, telephone expense disproportionate to value with 
"local calls" limited to a very small area, to say nothing of the over
head expense of premium rent, wages and office supplies. If this 
commission consisted of working probate attorneys, the idea of reduction 
would be out of the question, and you would be quickly informed that the 
documentation required by current California law cannot profitably be 
accomplished under the existing schedule of fees. Increased fees for 
small estates is what is really needed in California. 
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JIMMY L. GUTIERREZ 

LAw OFFICES OF 

JIMMY L. GUTIERREZ 
A PROFESSIONAL COR.PORATION 

12616 CENTRAL AVENL'E 

EL CENTR.AL REAL pu..z..o.. 
CHINO, CALIFORNIA 91710 

December 1, 1988 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

Gentlemen: 

Re: Proposed Reduction of California 
Statutory Probate Fees 

TELEPHONE (714) 591·6336 

FAJ" (714) 628·9803 

CA UW REV. COMM'N 

DEC 071988 
IE(I'''IO 

For the reasons stated in the attached documentation, I 

request that you do not revise the current California 

Probate Fee Schedule to reduce statutory fees. 

JLG: jlg 
Enclosure 

z 



CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite 0-2 
Palo Alto, California 94303-4739 

Re: Proposed Revision of California 
Statutory Probate Fee Schedule 
For Purposes of Reduction 

Gentlemen: 

The schedule of representative and attorney fees allowed under Cali
fornia Probate Code §901 and §910 should not be revised for reduction, 
and the following is offered for your consideration: 

Current Fee Schedule: 
1st $15,000.00 of 
Next 85,000.00 of 
Total Fee • . • 

Your Proposed Reduction 

estate at 4% = 
estate at 3% = 

600.00 
2,550.00 

$3,150.00 

1st $100,000.00 of estate at 3% = 3,000.00 

The current rate of experienced California attorneys is $150.00 per hour 
because of the high cost of living in this state [$150.00 x 20 hours = 
$3,000.00]. Even the smallest of estates cannot be opened and closed in 
20 hours, and your survey fails to mention the cost-of-living in the 
states compared to California. 

I direct your attention to the following documentation required in 
California probate estates: 

Petition for Probate 
With list of all heirs-at-law, beneficiaries, and named Executors 
if decedent left a Will. 

Certificate of Assignment 
In counties requiring same; most do to show residence of the deceased. 

Publication of Notice of Death & Petition to Administer Estate 
In counties other than Los Angeles serviced by the L.A. Daily Journal 
and Metropolitan News, the attorneys are required to deliver a copy 
of the Notice of Death to the small local newspapers specified for 
publication WHO DO NOT FILE the Proof of Publication but send it to 
the attorney to file, and it is the attorney who must serve copies of 
this notice to all persons listed in Attachment 8 of the Petition for 
Probate. In the case of large families, this requires an inordinate 
amount of paperwork and postage. 
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Proof of Subscribing Witness to Will 
If Will is not self-proving, attorney must prepare this form, obtain 
the signature of at least one witness to the Will, and file with the 
court before the hearing. 

The Order for Probate 
Submitted in duplicate to the court with S.S.A.E. for return of a 
conformed copy. 

Form 204 - General Advice to Estate Representative 
Required in Los Angeles County only, but attorney must complete and 
file before Letters will issue. 

Bond of Representative 
If applicable, bond must be ordered, the application completed, 
executed and returned to bonding company. In the alternative, waivers 
of bond are prepared by the attorney unless a Will specifically waives 
bond. 

Form 55-4 - Application for Federal [Estate] 1.0. Number 
Form must be completed and mailed by attorney to I.R.S. 

Inventory and Appraisement. 
A lengthy listing of all estate assets and forwarded to Referee. 
When real property is involved, a Preliminary Change of Title Report 
must also be prepared by the attorney and served on the County Assessor 
of the county wherein the real property lies. 

Written Notice to Creditors 
Effective 7/1/88 written Notice to Creditors must be prepared, filed 
and served on all known creditors of the decedent, including the State 
Department of Health Services with a certified copy of the Certificate 
of Death. 

Written Notice of Allowance or Rejection of Creditor Claims. 
Must be prepared and served on all creditors presenting claims in the 
estate. 

Advice of Proposed Action 
Under I.A.E.A., if you plan to sell or otherwise dispose of estate 
assets, etc., you must serve all beneficiaries of the estate with this 
written notice. 

Sales of Estate Assets 
Most require court petitions and appearance for an order; some are, 
of course, ex parte. 

The Final Account. 
This document alone requires 10 to 20 hours of preparation and typing, 
to say nothing of time expended in obtaining probate clearance 
and/or court appearance if required. 



California Law Review Commission .3. 

Order for Distribution of Estate 
As far as I know, only Los Angeles County will prepare this decree 
for $50.00, otherwise it is prepared by the attorney, and recordation 
of certified copies effected when required. 

Receipts for Distribution 
Are prepared by attorney for signature of each distributee of the 
estate, together with receipts for the fees paid, and the originals 
are required to be filed with the court. 

Application for Final Discharge and Order 
Attorney must prepare and file in duplicate to obtain closing of the 
estate. 

Tax Returns 
Even if prepared by accounting personnel other than attorneys, prob
lems with the Internal Revenue Service are common and require the 
expenditure of additional time and effort in obtaining proper releases. 

The foregoing does not include the time and additional postage incurred 
by the requirement of Los Angeles County that all documents filed be 
bluebacked and labeled for ease of court personnel. Filing by mail 
and return postage is costly. 

You are laboring under a misconception that small estates do not re
quire "much' work -- it depends on the type of assets involved, the 
number of beneficiaries, and the problems incurred. It does not depend 
on the value of the assets. 

Postage is excessive, telephone expense disproportionate to value with 
"local calls" limited to a very small area, to say nothing of the over
head expense of premium rent, wages and office supplies. If this 
commission consisted of working probate attorneys, the idea of reduction 
would be out of the question, and you would be quickly informed that the 
documentation required by current California law cannot profitably be 
accomplished under the existing schedule of fees. Increased fees for 
small estates is what is really needed in California. 
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ESTATE PLANNING, TRUST AND 
PROBATE LAW SECTION 

THE STATE BAR OF CALIFORNIA 

""'. IRWIN D. GOLDRING, Loll AIIp~ 

JAM.l1I v. QUiLLINAN, JI ...... r.w. ViII'lI 

.44Di1o ... 
)(ATHB"t'lQ IL BALLStniI, LN Aqriu 

D. KEmt BILTEI, Scuo 'rDIIC.:aco 
HERMIONE K. BROWN, to. A..,w.. 
u,oYD "'.HOlllla. CtunplNU 
KENfIIETH III. KLUG. FrwIlD 
JAY ROSS )"cMAIION, lin ~ 
LEOMAaDW.POLLAAO, II, s.. ~ 
wn..tJA.MV. BCHMIDT.CodIlJlua. 
ANN E. STODDEN,l.D.I A ... 
JAMBIA.. WJLLETT,&....-
JANn L. WRIGHT. huM 

ToIII:~..wu.ilor 

MA't"'MIEWI!I. ILU.J •. , l.ot~ 

Sec ... AdIOlia;'trGflIr 

PRES UB~ SOBEJI.ON • .sc..."~ 

John H. DeMoully 
Executive Director 

555 FRANKLIN STREET 

SAN FRANCISCO, CA 94102 

(415) 561·.fJ200 

December 6, 1988 

California Law Revision Commission 
4000 Middlefield Road, Room 0-2 
Palo Alto, CA 94303 

Re: LRC TR-Attorney Fees 

Dear John: 

REPLY TO: 

~CMI .. "" 
CLARK. R. BYAM, PaIi<l<M:aA 
MICHAEL G. DESMAitAl8, S .... JI>H 

... HOIEW 8. GARB, l.D.I A.-, 
IRWIN D. GOLDRING, '-......,... 
JOHN A. GRONAu.. E .. owto 
LYNN P .. HAIlT,S_,-r
ANNE It HILKER.l.D.I,u,p1a 
WILLIAM L. HOISINGTON, SuI I'I'DIICUCO 
B!.A.TRlCI! LAIDLXY.LAWBON, Lor- AIofriI. 
VAL..ERlI J ... BRIU"', LN A ...... 
BAKBAItA J. IIrtLLn, o..w..d' 
.lAMa V. QUILUNAJriI • ...,... v .. 
BRUCE S. R.OSIl, r.. A.I,toIl-
STZRLINO L. ROY,./lt" JriR ~ 
MICHAEL v. VOUKER. ,",iv 

• • • ..... """f. COIIJI'N 

DEC 071988 

I have enclosed copies of three reports from other organizations 
on the Attorneys' Fees TR that were sent to me rather than to the 
LRC. 

JVQ/hl 
Encls. 
cc: Valerie Merritt 

Terry Ross Irv Goldring 

me~ V. 
Attorney 

.•. ) 
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BERNARDINO 
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ORGANIZED. DECEMBER", 1875 

BETTY A. HAIGHT -PRESIDENT 
JOHN W. FURNESS-PRESIDENT-ELECT 
KENNETH H. GWBE-I(tCf PRESIDENT 
LAWRENCE J. WINKI NO - SECRETARV-TREASURER 

LOWELL Fl. "BARNEY" JAMESON - EXECUTIVE DIRECTOR 

Mr. James V. Quillinan 
Coordinator of LRC studies 
444 Castro street, SUite 900 
Mountain View, california 94041 

Re: LRC TR - Attorney's Fees, etc. 

Dear Mr. Quillinan: 

-DIRECTORS-
DEBORAH A. DANIEL JULESE. FLEUFlET 
HAAOLO J. LANCE KENNETH W. NYDAM 
JOSEPH PETRASEK SCOTT D. SHOWlER 

RONALD G. SKIPP£R 

November 29, 1988 

The Probate Section of the San Bernardino County Bar Association 
generally supports the tentative recommendations of the California Law 
Revision Commission relating to compensation of estate attorney and 
personal representatives. The proposed revisions should simplify and 
clarify a number of situations. 

Although we generally agree with the reduction of the 4% rate to 
3% on the first $15,000 of estates, we suggest that the court be 
authorized to approve fees for both the personal representative and the 
attorney of not more than $500 in all estates, regardless of size. If 
t.'1is is not done, attorneys will si:mpl~" no accept the h~r.dli~'3 of small 
probates. 

Probate Code Section 1143 adopts a similar approach as to county 
public administrators who are often compelled to take small estates, and 
a $350 minimum fee for the public administrator is established for the 
wsummary probate" which the public administrator's office is authorized 
to undertake without formal administration. (This is restated in 
Probate Code Section 7666 pursuant to AB 2841 scheduled to go into 
effect July 1, 1989.) 

We suggest that language like the following be added to proposed 
new Sections 10800 and 10830 (and that appropriate corresponding 
revisions be made in Business and Professions Code Section 6147.5): 

(c) Notwithstanding subpart (al above, the court may 
allow the attorney (personal representative) for 
ordinary services as much as $500 compensation if the 



,. 

court finds that the services rendered justify a fee in 
excess of that calculated according to subpart (a) 
above. 

Although recent legislation enables many small estates to be 
handled without probate (Probate Code Sections 13100, 13150, 13200, 
13500, 13540, l3650~ Vehicle Code Sections 5910 and 99l6~ and Health and 
Safety Code Section 18102) there nonetheless' are situations in which a 
probate must be conducted as to very small estates in order to clear 
title or resolve heirship questions. The public may often be unable to 
engage an attorney in such cases unless there is some way in which the 
attorney can be reasonably compensated. 

PMS:eb 
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THOMAS N. STEWART. JA. 
THOMAS N. STEWART. III 

JORDAN J. BRESLOW 

November 3D, 1988 

James V. Quillinan 
Coordinator of LRC 
444 Castro street, 
Mountain View, CA 

Dear Mr. Quillinan: 

STEWART, STEWART & BRESLOW 
ATTORNEYS AT LAW 

1225 ALPINE ROAD, SUITE 200 

WALNUT CREEK. CALIFORNIA 94596 

(415) 932-4828 

studies 
suite 900 
94041 

(415) 932-8000 

RmREO: 
T. NELSON STEWART 
RICHARD M. SCHULZE 

FAX (415) 932·4681 
MCJ MAIL 261-9512 
TElEX 6502619512 

I have reviewed the Tentative Recommendation of the California Law 
Revision Commission on the subject of attorney's fees in probate. 
These are my comments. 

I have specialized in probate for nearly 30 years, first in Oakland 
and since 1982 in Walnut Creek. In the course of that experience 
I have necessarily been exposed to the probate system of many of 
the other states. Unquestionably, the only adequate protection for 
the public is a probate system whereby the courts have a 
supervisorial function over the whole process from beginning to 
end. I am pleased to see that the Tentative Recommendation 
preserves that principle. 

The-· specific proposals appear to be well thought out and in 
substance preserv'g the existi ng practice, al thcugr.. ~hey de 
formalize and clarifv some of the existina local policies. As a 
general proposition,· I am in favor of the implementation of the 
Tentative Proposal. 

I have one negative thought but no particular suggestion as to how 
to remedy it. Most courts have local "rules of thumb" as to the 
amount of hourly compensation the court will allow for 
extraordinary services. The Tentative Proposal permits the court 
in fixing compensation for extraordinary services to take into 
account the time spent on ordinary services. Implicit in that is 
that the hourly rate permitted by the particular court will be 
applied to the ordinary services in determining the amount, if any, 
of extraordinary compensation it will allow. This penalizes the 
experienced probate attorney who generally is able to handle the 
administration of an estate far more expeditiously than the 
inexperienced probate attorney. The obvious result is that on an 

-u-



James V. Quillinan 
Coordinatory of LRC studies 
November 30, 1988 
Page -2-

estate of similar size, the inexperienced attorney can be expected 
to receive more compensation than the experienced lawyer simply 
because it took the former longer to perform his services than the 
latter. 

One thought to correct this anomaly would be to build into the code 
a provision that the probate court should take into consideration 
the experience and professional standing of the attorney 
representing the estate in determining compensation to be allowed. 

Very truly yours, 

J)LC1~ J~--,r(\ 
THOMAS N. STEWART, JR. 

TNS:j 
LELRC.N30 



LAW OFFICES 

FROST. KRUP AND ATLAS 

CHAR.LES H. FIR-OST 
LEONAR.D c. p:;,FlUP 

J. MAR.!e. AT~S. 
LI'I. ... COIU'C)IlATION 

Mr. James V. Quillinan 
444 Castro Street, Suite 900 
San Francisco, CA 94041 

Dear Mr. Quillinan: 

PROFES.5JONhL BUILDINC 

134 WEST SYCAMORE STREET 

WILLOWS. o..UFORNIA 95988 

TElEPHO~E \916) 934-5416 

November 28, 1988 

This letter is in response to yours of November 12, 
1988, regarding the California Law Revision Commission (LRC) 
recommendations regarding attorneys' fees in probate pro
ceedings. We have been following this matter for some time 
now, as we have received previous drafts of the studies and 
recommendations regarding these fees. Moreover, all three of 
the lawyers in this office have handled probate matters for 
nearly all of their respective periods in practice. For Mr. 
Frost, the most senior of us, this dates back to the mid-1930s. 

We agree entirely with the Commission's recommenda
tion that the statutory fee schedule for ordinary services be 
retained. The reasons for doing so, listed on pages 10 and 11 
of the Tentative Recommendation are a succinct and complete 
summary of the benefits of a statutory fee schedule, and they 
comport with our own experience in practice. 

While we have been using a written fee agreement in 
probate matters since Business and Professions Code Section 
6148 was adopted, we believe a separate section relating to fee 
agreements in probates may be useful, and the recommended sec
tion would serve this purpose. Nevertheless, since we would 
still be required to have a written agreement with the personal 
representative, we would suggest that the section be revised to 
permit incorporation of the disclosures which otherwise would 
be required on a separate Disclosure Statement to be incorpora
ted into the written fee agreement. Quite frankly, a fee 
agreement should be one of the first documents reviewed and 
discussed with a personal representative, but there are always 
so many other papers and matters to be handled at the commence
ment of a probate proceeding, often at a time of distress for 
many personal representatives, that it would be most helpful to 
minimize the number of separate papers. 

-;0-



Mr. James V. Quillinan 
November 28, 1988 
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We hope these comments are of use to you next week. 

JMA:eb 

-fl-
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19AR OFFICES OF 

DEC 08 -r H E co U N T Y co U N S E L 

IEtl'I/iDCOUNTY OF ORA:'IIGE 
10 CIVIC CENTER PLAZA 

MAILING ADDRESS: P.O. BOX 1379 
SANTA. ANA, CALIFORNIA 92702·1379 

ADRIAN KUYPER 
COUNTY COUNSEL 

WILLIAM J. McCOURT 
CHIEF ASSISTANT 

Wriler's Direct DIal Number 

ARTHUR C. WAHLSTEDT. JR. 
LAURENCE M. WATSON 

ASSISTA!'.;rs 

7141 

714!B34·J300 

834-2002 December 5, 1988 

California State Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Ladies and Gentlemen: 

Thank you for sending me your 
relating to compensation of estate 
representatives. 

VICTOR T. BELlERUE DAVID BEALES 
JOHN R. GAISET TERRY C. A.NORU$ 
EDWARO N. DURAN CLAUDIA L COWAN 
lAYNE C. BLACK JAMES L. TURNER 
RICHARD O. OVIEDO PETER L COHON 
BENJAMIN P. DE MAYO NICHOLAS S. CHRISOS 
HOWARD SERBIN DAVID G. EPSTEIN 
DANIEL J. DIDIER THOMAS F OORSE 
GENE AXELAOD WANDA S FLORENCE 
ROBERT L AUSTIN HOPE E SNYDER 
DONALD H. RUBIN THOMAS C. AGIN 
DAVID A. CHAFFEE SHERIE A CHRISTENSEN 
CAROL D. BAOWN SUSAN M. NILSEN 
BARBARA L. STOCKER SARA L PARKER 
JAMES F. MEADE ADRIENNE K. SAURQ 
STEFEN H. WEISS Ioe;ARVN J. DRIESSEN 
SUSAN STROM 

tentative 
attorneys 

DEPUTIES 

recommendation 
and personal 

As with my previous comments to you, please note that the 
opinions expressed are my individual views. I do not write here as 
a representative of the Orange County Counsel, the Orange County 
Public Administrator/Public Guardian, or the County of Orange. I 
have only chosen to comment on the proposals of most concern to me; 
please do not construe failure to comment on any particular 
proposal as an indication of support or opposition. 

I strongly support retention of the statutory fee 
believe your description of the advantages of the 
compelling. I address particular proposals as follows: 

system. 
system 

I 
is 

A. Proposed Section 10800 - While strongly supporting the 
main thrust of the section, ! I·muld like t.O see the current four 
percent on the first $15,000.00 retained. There has been such an 
increase in costs in recent years, such as cost of office space, 
supplies and staff, that any decrease in the rate of compensation 
seems unwarranted. For the Office of the Orange County Public 
Administrator/Public Guardian, any decrease in revenue would be 
especially difficult. I understand that the cost of running the 
operations, above and beyond compensation received and other 
income, will run close to $1,000,000.00 this year. This, despite 
the fact that all County Counsel attorney fees in decedents' 
estates and probate code conservators hips are collected by and 
credited to our client. I do not know how much of this shortfall 
is due to operations of the Public Administrator vis-a-vis the 
Public Guardian, since both operate from the same budget, but I 
believe that neither function is at all close to being 



California State Law Revision Commission 
December 5, 1988 
Page Two 

self-sufficient, especially the Public Administrator's. While the 
proposed change in the rate of compensation may appear small, 
given our client's case volume and budget problems, the detriment 
could be significant - especially since he is hit doubly hard when 
you take into account the proposed change in attorney fees under 
Section 10830. 

B. Proposed Section 10804 
current law. 

I support your revisions to 

C. Proposed Section 10805 - I have no objection here. I 
note, however, that the Public Administrator has had many cases in 
which he was successor administrator, and some in which he was the 
first of two administrators, in which we have faced the issue of 
dividing statutory compensation and attorney fees. In at least one 
case, I commented to the Court on the other administrator's request 
for extraordinary attorney fees. Opposing counsel complained that 
as attorney for a prior administrator, I had no standing to contest 
extraordinary fees. I responded that I was not contesting the 
fees; rather, I was pointing out that the extraordinary services 
claimed were so inclusive, including many services which were very 
ordinary, that if granted the attorney's share of statutory fees 
should be small, since he would have already been compensated for 
virtually every service he provided. The Court agreed with this 
point. This leads me to conclude that perhaps there should be a 
provision or a comment that one factor in apportioning statutory 
compensation would be to consider the extraordinary compensation a 
personal representative or attorney has been granted, and to be 
certain not to in effect credit him twice for the same service. 

D. Proposed Section 10830 - My comments in "A" are relevant 
here. 

E. Proposed Section 10831 - I believe it is wise to delete 
the list of examples of extraordinary services from the section and 
to put this in the comment instead. 

F. Proposed Section 10835 - My comments in "C" are relevant 
here. 

G. Proposed Section 10850 - I strongly support this. 

H. Proposed Section 10852 - I believe this is well-written 
and a helpful addition to the Code. 

-13-
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I. proposed Section 10854 - I believe this too is a very good 
addition to the Code. 

Thank you. 

Very truly yours, 

HS:jp 

cc: William A. Baker, Public Administrator/Guardian 
Carol Gandy, Assistant Public Administrator/Guardian 
James F. Meade, Deputy County Counsel 
Hope E. Snyder, Deputy County Counsel 



HelllO 89-3 EXHIBIT 34 

ROBERT C. HAYS 
ATTORNEY AT LAW 

&85 MARICET STREn', SUITE B3D 

BAN F"RANCI!lCD,. CALIF"CRNIA 94105 

TI:LEPHONE: ( .... 1 S) 97S-.9962 

~ Study L-1036/1055 

CA lAW RfY. COMM'N 

OEC 081988 
RECI'"ED 

December 6, 1988 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-3739 

Hon. Commissioners: 

Re: Tentative Recommendation 
Relating to Compensation 
of Estate Attorney and 
Personal Representative 
*L-1036-1055 Oct. 26, 1988 

Your tentative recommendation is excellent, and 

we can only hope the Legislature will adopt it. 

I note that several other states have statutory 

probate fees substantially more generous to the attorney 

than California. (For some reason reformists who seek to 

increase the burdens on attorneys, e.g. mandatory insurance, 

mandatory continuing education, like to point to such 

requirements in other states but never mention the benefits 

there such as higher statutory compensation.) 

As I understand it the presently underlying issue 

is whether our Legislature should do away with the 

statutory probate fee schedule and substitute a case-by

case "reasonable fee" compensation. I believe such a 

change would discard a system that has worked fairly and 

efficiently throughout the years in California and in other 

states, to substitute one having the potential for an 

infinite number of controversies between lawyers and 

clients, unnecessarily generating ill will between them, 

-15-



CALIFORNIA LAW REVISION COMMISSION 
December 6, 1988 
Page 2 

and vastly increasing the demands on the courts for adjudica

tion of fee disputes. 

Even more persuasive, a solution is already avail

able for anyone who believes the statutory fees excessive-

he or she can simply elect to use an inter vivos trust. 

Judging from the rapidly growing use of these trusts, any 

public dissatisfaction with the statutory fees may soon be 

effectively placated by the availability of the trust 

alternative. 

But there remains the need to preserve a sound 

probate system for people who elect, voluntarily or not, 

to use probate, with its advantages and disadvantages. It 

is no service to those people to legislate a change which 

will discourage competent attorneys from staying in the 

probate practice and which will certainly create fee 

controversies for those who remain. 

Any proposal to junk the present fee system 

implies that California probate attorneys are being over

compensated. On some estates obviously we do come out 

very well, 

being that 

on others we come out badly, the consolation 

the good ones make up for the "losers." But 

if this balance is removed it is hard to see how we can 

continue to accept the small estates which may not pay 

even their overhead. Perhaps those clients will have to 

go to attorneys who can afford to do the work only to 

acquire experience. It is, I suggest, no service either 

to the public to lead them to believe that reducing 

compensation to attorneys is an unmitigated panacea. 

Several million Californians did, of course, indicate in 

their response to Prop 106 that they perceive a relation

ship between a lawyer's compensation and his level of 

competence. 
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December 6, 1988 
Page 3 

Ironically, in this day of the incessant quest 

for a free--or cheap--lunch, the demand yet grows for 

increased competence in lawyers and their punishment for 

mistakes becomes heavier. 

A statutory fee schedule does more than protect 

the client from arbitrary or unreasonable fees; it frees 

the conscientious but unsophisticated client from the 

dilemma of trying to resolve whether the fee is proper. 

And he can know the fee in advance, without going through 

a determination by a court to get the question answered. 

Real estate brokers are also licensed profes

sionals who work for a flat percentage. When they are 

lucky they can earn many thousands of dollars for a week's 

work; or they may labor many months and end up with 

nothing on the listing. How would it work if on court

approved sales the percentage basis was abolished in favor 

of requiring the brokers to tell the court their hours 

spent, work done, expertise, etc., to justify the amount 

of their compensation? 

RCH:lh 

cc: James V. Quillinan, Esq. 
444 Castro St. 
Mountain View, CA 94041 

Sincerely yours, 

-n-
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RAYMOND N. BOLTON 

WILLIAM FINNEGAN 

TO: 

FROM: 

DATE: 

EXHIBIT 35 

RAYMOND N.BoLTON 
LAW CORPORATION 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

William Finnegan 

December 8, 1988 

Study L-1036/1055 

W33 N. CALlPOHNlA BLVD~ SUITE UO 

WALNUT CllKBI, CA 941596 

TBLEPHONB (41C) 946-0123 

TELECOPIEB (4115» 94e· UKJ7 

,.. '~W m.t:"~ .. ··· 

DEC 091988 
IICIPI'" 

RE: Tentative Recommendations Relating To Compensation 
Of Estate Attorney And Personal Representative 

These comments are directed solely to recommendations 
regarding extraordinary fees summarized on page 15 of Tentative 
Recommendations dated October 26, 1988. 

Although I do not object in general to the factors listed by 
the Commission, I believe that attorneys should not have have to 
write a tome justifying requests for extraordinary fees. Factors 
such as expertise, experience and professional standing are them
selves quite vague and subject to many different interpretations. 
In fact, I suggest that professional standing be eliminated 
because I have no idea what the Commission means by it and it 
may have no relevance to the services performed. 

In addition, I believe the statute should include examples of 
what generally constitutes extraordinary services. A nonexclu
sive listing in the statute is more helpful than examples in the 
official comment. The factors recommended by the Commission 
would not prevent the Court from using its discretion in 
reviewing a petition for extraordinary fees, even for services 
included in such a nonexclusive listing. 

cc: James V. Quillinan 
444 Castro Street, 
Mountain View, CA 
FAX (415) 969-6953 

Suite 900 
94041 
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..... AW OF"F"ICES 

W-AX & W-AX 

HAROL.D W. WAX 

ALAN ..1. WAX 

NEIL F. SCHWARTZ 

JON M. WAX 

L.EGAi.. ASSISTANT November 27, 1988 

SUITE 1.210 WM. FOX BUI LDING 

60a SOUTH HILL STREET 

LOS ~nGH£5, CALlfmn IA 90014 

TE:LEP .... ONE 121,3) 4$"-5222 

rS051 253-2003 

a 'lIW'MY. tolb\'N 

DEC 091988 
CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

RICI"'ED 

Gentlemen: 

Re: Proposed Reduction of California 
Statutory Probate Fees 

For the reasons stated in the attached documentation, I 

respectfully request no revision of the current California 

Statutory Probate Fee Schedule for purposes of reduction. 

hww;hww 
Enclosure 

Very truly yours, 

LAW OFFICES OF WAX AND WAX 

By: 
~t./tJ~ 

HAROLD W. WAX 



CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite 0-2 
Palo Alto, California 94303-4739 

Gentlemen: 

Re: Proposed Revision of California 
Statutory Probate Fee Schedule 
For Purposes of Reduction 

The schedule of representative and attorney fees allowed under Cali
fornia Probate Code §901 and §910 should not be revised for reduction, 
and the following is offered for your consideration: 

Current Fee Schedule: 
1st $15,000.00 of 
Next 85,000.00 of 
Total Fee . . . 

Your Proposed Reduction 

estate at 4% = 
estate at 3% = 

600.00 
2,550.00 

$3,150.00 

1st $100,000.00 of estate at 3% = 3,000.00 

The current rate of experienced California attorneys is $150.00 per hour 
because of the high cost of living in this state [$150.00 x 20 hours = 
$3,000.00]. Even the smallest of estates cannot be opened and closed in 
20 hours, and your survey fails to mention the cost-of-living in the 
states compared to California. 

I direct your attention to the following documentation required in 
California probate estates: 

Petition for Probate 
With list of all heirs-at-law, beneficiaries, and named Executors 
if decedent left a will. 

Certificate of Assignment 
In counties requiring same; most do to show residence of the deceased. 

Publication of Notice of Death & Petition to Administer Estate 
In counties other than Los Angeles serviced by the L.A. Daily Journal 
and Metropolitan News, the attorneys are required to deliver a copy 
of the Notice of Death to the small local newspapers specified for 
publication WHO DO NOT FILE the Proof of Publication but send it to 
the attorney to file, and it is the attorney who must serve copies of 
this notice to all persons listed in Attachment 8 of the Petition for 
Probate. In the case of large families, this requires an inordinate 
amount of paperwork and postage. 

-iO-
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Proof of Subscribing Witness to Will 
If Will is not self-proving, attorney must prepare this form, obtain 
the signature of at least one witness to the Will, and file with the 
court before the hearing. 

The Order for Probate 
Submitted in duplicate to the court with S.S.A.E. for return of a 
conformed copy. 

Form 204 - General Advice to Estate Representative 
Required in Los Angeles County only, but attorney must complete and 
file before Letters will issue. 

Bond of Representative 
If applicable, bond must be ordered, the application completed, 
executed and returned to bonding company. In the alternative, waivers 
of bond are prepared by the attorney unless a Will specifically waives 
bond. 

Form 55-4 - Application for Federal [Estate] 1.0. Number 
Form must be completed and mailed by attorney to I.R.S. 

Inventory and Appraisement. 
A lengthy listing of all estate assets and forwarded to Referee. 
When real property is involved, a Preliminary Change of Title Report 
must also be prepared by the attorney and served on the County Assessor 
of the county wherein the real property lies. 

Written Notice to Creditors 
Effective 7/1/88 written Notice to Creditors must be prepared, filed 
and served on all known creditors of the decedent, including the State 
Department of Health Services with a certified copy of the Certificate 
of Death. 

Written Notice of Allowance or Rejection of Creditor Claims. 
Must be prepared and served on all creditors presenting claims in the 
estate. 

Advice of Proposed Action 
Under I.A.E.A., if you plan to sell or otherwise dispose of estate 
assets, etc., you must serve all beneficiaries of the estate with this 
written notice. 

Sales of Estate Assets 
Most require court petitions and appearance for an order; some are, 
of course, ex parte. 

The Final Account. 
This document alone requires 10 to 20 hours of preparation and typing, 
to say nothing of time expended in obtaining probate clearance 
and/or court appearance if required. 
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Order for Distribution of Estate 
As far as I know, only Los Angeles County will prepare this decree 
for $50.00, otherwise it is prepared by the attorney, and recordation 
of certified copies effected when required. 

Receipts for Distribution 
Are prepared by attorney for signature of each distributee of the 
estate, together with receipts for the fees paid, and the originals 
are required to be filed with the court. 

Application for Final Discharge and Order 
Attorney must prepare and file in duplicate to obtain closing of the 
estate. 

Tax Returns 
Even if prepared by accounting personnel other than attorneys, prob
lems with the Internal Revenue Service are common and require the 
expenditure of additional time and effort in obtaining proper releases. 

The foregoing does not include the time and additional postage incurred 
by the requirement of Los Angeles County that all documents filed be 
bluebacked and labeled for ease of court personnel. Filing by mail 
and return postage is costly. 

You are laboring under a misconception that small estates do not re
quire "much' work -- it depends on the type of assets involved, the 
number of beneficiaries, and the problems incurred. It does not depend 
on the value of the assets. 

Postage is excessive, telephone expense disproportionate to value with 
"local calls" limited to a very small area, to say nothing of the over
head expense of premium rent, wages and office supplies. If this 
commission consisted of working probate attorneys, the idea of reduction 
would be out of the question, and you would be quickly informed that the 
documentation required by current California law cannot profitably be 
accomplished under the existing schedule of fees. Increased fees for 
small estates is what is really needed in California. 
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November 27, 1988 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

'""udy L-I036/1055 

Re: Proposed Reduction of California 
Statutory Probate Fees 

Gentlemen: 

For the reasons stated in the attached documentation, I 

request that you do not revise the current California 

Probate Fee Schedule to reduce statutory fees. 

ASR: lhb 
Enclosure 

D 
truly y 

(Q{&~ 
/ 



CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road - Suite D-2 
Palo Alto, California 94303-4739 

Re: Proposed Revision of California 
Statutory Probate Fee Schedule 
For Purposes of Reduction 

Gentlemen: 

The schedule of representative and attorney fees allowed under Cali
fornia Probate Code §901 and §9l0 should not be revised for reduction, 
and the following is offered for your consideration: 

Current Fee Schedule: 
1st $15,000.00 of 
Next 85,000.00 of 
Total Fee • . . 

Your Proposed Reduction 

estate at 4% = 
estate at 3% = 

600.00 
2,550.00 

$3,150.00 

1st $100,000.00 of estate at 3% ~ 3,000.00 

The current rate of experienced California attorneys is $150.00 per hour 
because of the high cost of living in this state [$150.00 x 20 hours = 
$3,000.00]. Even the smallest of estates cannot be opened and closed in 
20 hours, and your survey fails to mention the cost-of-living in the 
states compared to California. 

I direct your attention to the following documentation required in 
california probate estates: 

Petition for Probate 
With list of all heirs-at-law, beneficiaries, and named Executors 
if decedent left a Will. 

Certificate of Assignment 
In counties requiring same; most do to show residence of the deceased. 

Publication of Notice of Death & Petition to Administer Estate 
In counties other than Los Angeles serviced by the L.A. Daily Journal 
and Metropolitan News, the attorneys are required to deliver a copy 
of the Notice of Death to the small local newspapers specified for 
publication WHO DO NOT FILE the Proof of Publication but send it to 
the attorney to file, and it is the attorney who must serve copies of 
this notice to all persons listed in Attachment 8 of the Petition for 
Probate. In the case of large families, this requires an inordinate 
amount of paperwork and postage. 
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California Law Revision Commission .2. 

Proof of Subscribing Witness to Will 
If Will is not self-proving, attorney must prepare this form, obtain 
the signature of at least one witness to the Will, and file with the 
court before the hearing. 

The Order for Probate 
Submitted in duplicate to the court with S.S.A.E. for return of a 
conformed copy. 

Form 204 - General Advice to Estate Representative 
Required in Los Angeles County only, but attorney must complete and 
file before Letters will issue. 

Bond of Representative 
If applicable, bond must be ordered, the application completed, 
executed and returned to bonding company. In the alternative, waivers 
of bond are prepared by the attorney unless a Will specifically waives 
bond. 

Form 55-4 - Application for Federal [Estate] 1.0. Number 
Form must be completed and mailed by attorney to I.R.S. 

Inventory and Appraisement. 
A lengthy listing of all estate assets and forwarded to Referee. 
When real property is involved, a Preliminary Change of Title Report 
must also be prepared by the attorney and served on the County Assessor 
of the county wherein the real property lies. 

Written Notice to Creditors 
Effective 7/1/88 written Notice to Creditors must be prepared, filed 
and served on all known creditors of the decedent, including the State 
Department of Health Services with a certified copy of the Certificate 
of Death. 

Written Notice of Allowance or Rejection of Creditor Claims. 
Must be prepared and served on all creditors presenting claims in the 
estate. 

Advice of Proposed Action 
Under I.A.E.A., if you plan to sell or otherwise dispose of estate 
assets, etc., you must serve all beneficiaries of the estate with this 
written notice. 

Sales of Estate Assets 
Most require court petitions and appearance for an order; some are, 
of course, ex parte. 

The Final Account. 
This document alone requires 10 to 20 hours of preparation and typing, 
to say nothing of time expended in obtaining probate clearance 
and/or court appearance if required. 

-&s--
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Order for Distribution of Estate 
As far as I know, only Los Angeles County will prepare this decree 
for $50.00, otherwise it is prepared by the attorney, and recordation 
of certified copies effected when required. 

Receipts for Distribution 
Are prepared by attorney for signature of each distributee of the 
estate, together with receipts for the fees paid, and the originals 
are required to be filed with the court. 

Application for Final Discharge and Order 
Attorney must prepare and file in duplicate to obtain closing of the 
estate. 

Tax Returns 
Even if prepared by accounting personnel other than attorneys, prob
lems with the Internal Revenue Service are common and require the 
expenditure of additional time and effort in obtaining proper releases. 

The foregoing does not include the time and additional postage incurred 
by the requirement of Los Angeles County that all documents filed be 
blue backed and labeled for ease of court personnel. Filing by mail 
and return postage is costly. 

You are laboring under a misconception that small estates do not re
quire "much' work -- it depends on the type of assets involved, the 
number of beneficiaries, and the problems incurred. It does not depend 
on the value of the assets. 

Postage is excessive, telephone expense disproportionate to value with 
"local calls" limited to a very small area, to say nothing of the over
head expense of premium rent, wages and office supplies. If this 
commission consisted of working probate attorneys, the idea of reduction 
would be out of the question, and you would be quickly informed that the 
documentation required by current California law cannot profitably be 
accomplished under the existing schedule of fees. Increased fees for 
small estates is what is really needed in California. 
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AMERICANS FOR LEGAL REFORM 

California Law Revision Commission 
4000 Middlefield Rd., Suite 0-2 
Palo Alto, CA 94303-4739 

Dear Commissioners: 

G laW IFf. (GM'I 

DEC 121988 

December 8, 1988 

We appreciate being given the opportunity to comment on your Tentative 
Recommendation concerning the legal fees associated with probate. Enclosed are 
our comments. 

Thank you for giving our views serious consideration. 

cc: The Hon. Elihu Harris 
The Han. Bill Lockyer 
The Hon. Robert Presley 

Sincerely, 

q~~ 
Charles Mosse 
Representative, HALT - San Diego 

American Association of Retired Persons 
CALJustice 
Consumers Union 
Nolo Press 
Consumer Federation of California 

o6$-~/:J. 7 
7910 Ivanhoe Avenue • Suite 25 • La)olla, California • 92037 • (619) iii .... 
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~J0. ~ <Q[:i'too ~ An OrganizatiQrl of 
J.I1.L!OVU 11 ~ AMERICANS FOR LEGAL REFORM 

Comments of 

HALT - San Diego 

Regarding 

Tentative Recommendation on Compensation of 
Estate Attorneys and Personal Rgpresentatiyes 

Submitted to 
California Law Revision Commission 

December 10, 1988 

Summary of Comments 

DEC 121988 

HALT - San Diego appreciates the opportunity to submit its comments on 
the Law Revision Commission's Tentative Recommendation'! As the Commission 
(LRC) is well aware from our previous two statements on this matter,2 HALT - San 
Diego is a chapter of HALT - An Organization of Americans for Legal Reform, the 
only national public interest organization working to make the legal system more 
simple, affordable, and equitable for legal consumers. HALT has more than 35,000 
members in the state of California and more than 180,000 members nationwide. 

HALT - San Diego is appalled that, after years of study and work on the 
question of probate fees, essentially the Commission's only recommendation is to 
provide personal representatives with a written disclosure, informing them they 
have a right to negotiate a fee lower than the statutory percentage. Although HALT 
supports this recommendation, the context in which it has emerged makes it a 
measly one indeed. 

The relative inaction of the Commission on reforming probate fee laws is 
especially appalling in light of what motivated the study in the first place: strong 
consumer dissatisfaction, especially among senior citizens' groups, with the 

1 Tentative Recommendation relating to Compensation of Estate Attorney and Personal Representative, 
adopted by California Law Revision Commission (Oct. 26, 1988)[hereinafter d ted as TRJ. 

2 See, Comments of Charles Masse, HALT - San Diego (presented to California Law Revision 
Commission) (Mar. 10 and Jan. 15, 1988) [hereinafter dted as March Comments of HALT and January 
Comments of HALl1. 

7910 Ivanhoe Avenue • Suite 25 • LaJolla, California • 92037 • (619) 
- gR'-



unfairness of lawyers' probate fees.3 In recommending only one, relatively trivial 
change, the Commission has ignored the context in which its directive arose. 

Moreover, it has squandered its chance to replace the current lawyer-welfare 
system of statutory entitlement to unearned profits with a system that empowers 
consumers to control their legal affairs and reduces unjustified expense. At each 
step of the way, from the systemic questions of "what's fair" to the more mechanical 
questions of attorney-client relations, the Commission has blown nearly every 
opportunity presented to it to make pro-consumer recommendations, instead 
bowing to pressure from the organized probate bar to keep their status quo -
lucrative fees with virtually no accountability - intact. 

The LRC's Tentative Recommendation - what it contains and what it 
doesn't - is a slap in the face to consumers of legal services. We strongly urge you 
to revise it substantially before forwarding it to the Legislature. 

Reasonable Fees vs. Percentage Fees 

The statutory percentage fee system is a consumer rip-off. It is more oriented 
to protecting lawyers' profits from competition than to charging clients a fair price 
for the work done. Because it is based on a faulty premise - the value of the estate 
is an accurate, fair, and reasonable basis for setting fees - it produces unfair results: 
unreasonably high fees. 

The LRC justifies its decision to retain percentage fees on several grounds. 
First, it states that California's fees are "not out of line"4 with the fees charged in 
other states. This "market rate" rationale, however, begs the question because it 
presumes that the fees in other states are, in fact, fair and reasonable. The question 
is: "reasonable" according to whom and what? 

From consumers' perspective, legal fees for probate work are unreasonable in 
comparison to the time and work required to do the job. As we've already pointed 
out, the bulk of the work for most estates consists of routine administrative tasks, 
not tasks requiring any special legal expertise. Most California attorneys delegate 
this work to legal secretaries and paralegals. Moreover, LRC conclusions to the 
contrary,S the value of the estate is not a reliable proxy for the amount of work 

3 'The direction to study this topic was included in a resolution ... introduced at the request of persons 
who believe that substantial revisions in California law are necessary to avoid the delay and expense 
of probate." California Probate Attorney Fees, Study #L-I036, Memorandum 87-100, prepared by staff 
of California Law Revision Comm'n (Nov. 13, 1987) at 1. Legislation was even introduced around the 
same time to replace California's percentage fee system with the "reasonable fee" approach of the 
Uniform Probate Code. Id. at n.4. 

4TRat6. 

5 Id. at 10. 

2 
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required. In fact, the larger the estate, the more likely it is that the decedent has 
done extensive pre-death estate planning, which minimizes the time and 
complexity of administration.6 

The Commission also attempts to justify percentage fees on the grounds that 
they protect consumers by placing a ceiling on fees.7 Nothing could be further from 
the truth. Instead, they act as a floor, for several reasons. First, the LRC has 
recommended continuing the current law that allows lawyers to pick the highest 
fee. If the will dictates a lower fee, they can "renounce" it and opt for the higher 
statutory percentage; if the will provides a fee higher than the percentage, the lawyer 
can collect that. 8 

In addition, the ostensible "ceiling" only applies to fees for "ordinary" 
services. Lawyers remain free under the LRC's recommendations to ask for and 
receive additional fees for performing "extraordinary" services. Finally, the 
percentage "ceilings" in the statute only apply to the property that goes through 
probate.9 Life insurance proceeds, property held in joint tenancy with right of 
survivorship, and property held in trust, for example, are not part of the "probate" 
estate. Lawyers can charge still more for doing work related to these assets. The 
Commission never even considered abolishing the meaningless distinction, in this 
context, between probate and non-probate property.10 

With a particularly ironic twist, the LRC also attempts to justify percentage 
fees as benefiting low-income people.ll This is highly dubious, in light of the 
regressive nature of the percentage table. Besides, small estates can already be 
independently administered and shouldn't require any legal assistance. 

Finally, the LRC rationalizes keeping percentage fees based on the ease with 
which the fee can be computed, thereby saving everyone time and minimizing 
disputes.12 It is true that a percentage fee which needn't be justified and is insulated 
from challenge saves time, but this is its only virtue. And this benefit comes at a 

6 See January Comments of HALT at 2. 

7 TR at 10. 

8 See § 10833, Id. at 33 

9 See Comment to § 10832, TR at 32·33. 

10 But see March Comments of HALT at 5. 

11 TR at 10. 

12 Id. 
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price: no consumer choice, no competition, artificially high fees, and no right to 
challenge excesses. The LRC's recommendation may minimize disputes, but it 
should not simultaneously cut off consumers' rights to dispute fees and then equate 
the absence of dispute with consumer contentment. Obviously, it needn't be all or 
nothing - there are several other regulatory options in between that can respond to 
consumers' interests and still save judicial time, many of which have already been 
recommended by the LRC staff. 

By voting to keep the percentage fee system and not to adopt a "reasonable 
fee" system of the sort HALT and others have advocated, the LRC opts for a system 
that, from consumers' perspective, is unfair, arbitrary, and expensive. 

From here, the LRC simply adds insult to injury. When it became clear that 
the LRC was leaning toward keeping the statutory percentage fee system, the LRC 
staff recommended allowing consumers to petition the court for lower fees when 
the statutory percentage was clearly excessive in relation to the work done. HALT 
supported this recommendation,13 

Inherent in the statutory fee system is a presumption that the statutory 
percentage is reasonable. Allowing consumers to petition to lower the fee merely 
allows consumers to rebut this presumption. One would think this was just basic 
fairness. Judicial review should always be available when a dispute arises, especially 
over funds to be paid out of the estate. After all, resolving disputes is what courts 
are for. They resolve creditors' claims, will contests, and other disputes that arise in 
course of administering estates. Other than ensuring minimum lawyers' fees, there 
is simply no justification for denying persons interested in the estate the right to 
challenge a lawyer's fee. 

Yet, by deciding not to adopt this staff recommendation, this is precisely what 
the LRC decided to do, giving California the dubious honor of standing with two 
other states in the country that totally immunize percentage fees from legitimate 
challenge and court review. 

Having decided to keep minimum percentage fees for "ordinary services" and 
insulate them from objection, one would think the Commission would give 
favorable consideration to its own staffs recommendation to 1) delineate what 
constituted "ordinary" and "extraordinary" services, and 2) to allow additional 
compensation for "extraordinary services" only if the statutory fee for ordinary 
services didn't yield "reasonable" compensation. Again, HALT supported these pro
consumer proposals,14 

13 March Comments of HALT at 2-4. 

14 [d. at 4-5. 
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The Commission voted down both proposals, agreeing with the bar that both 

proposals would be "unfair." Since the proposals clearly aren't unfair to consumers, 
one can only conclude the unfairness would be to attorneys from not getting paid 
for performing a service not on the "extraordinary" list. All of a sudden, the size of 
an estate wasn't such a good proxy for how much time and work was required, and 
lawyers didn't want to have to justify the extra fees they get on top of an arbitrary 
and unfairly high percentage. 

Presumably, because extra fees for "extraordinary services" are discretionary, 
persons interested in the estate may, in theory, challenge them as excessive. In 
reality, however, this "right" is empty. The Commission's recommendation15 
appears to incorporate some of HALT's concerns about the ABA's laundry list 
approach by eliminating the especially subjective and irrelevant factors. But, by not 
requiring lawyers to keep time and work records, consumers lack the ammunition 
they need to mount a credible challenge.16 

Attorney Oient Relations - Contracts and Disclosures 

In response to massive resistance on the part of probate attorneys to § 6148, 
the new law requiring lawyers to execute written contracts with their clients, the 
LRC staff recommended amending the law to clarify that probate attorneys weren't 
exempt. There was nothing in either the statutory language or the legislative 
history to indicate the Legislature had any intent to exclude probate attorneys from 
the written contract requirement. 

The LRC decided that § 6148 is inappropriate to formal probate proceedings17 
and has therefore recommended adding an entirely new section just for probate 
lawyers. Although HALT doesn't agree that § 6148 is inappropriate, this turns out to 
be virtually the only LRC recommendation that actually gives consumers a benefit 
they didn't have before because, unlike existing law, it would require written 
contracts for cases in which the expense to the client is expected to be below $1000. 

Finally, the LRC staff urged that, at a minimum, the LRC must adopt 
requirements for decent consumer disclosures if the entire system was being 
retained. Even this, however, was bitterly fought by the bar, and the LRC largely 
gave in. 

The staff proposed a disclosure which sought to characterize the percentages 
as "maximum fees" subject to reduction through bargaining. The bar, on the other 

15 See § 10852, TR at 38-39. 

16 For an explanation of what additional refonns would be necessary to give consumers a meaningful 
right to challenge requests for extra fees, see March Comments of HALT at 3-4. 

17 TR at 12-13. 

5 
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hand, maintained that the percentages were "standard" fees, reducible only if 
attorneys agreed to "waive" part of their fee. Clearly, the language urged by the staff 
more accurately reflects consumer concerns, while that urged by the bar attempt to 
paint the statutory percentages as entitlements which can be lowered only by a 
lawyer's good graces. 

The disclosure recommended by the LRC is barely adequate. Although it isn't 
as anti-consumer as the language proposed by the bar, it also fails to clearly state that 
the percentages are maximums or ceilings. Instead, it informs consumers that they 
have a right to agree to a lower fee, but not a higher one. The LRC squandered even 
this opportunity to protect consumers with meaningful disclosures about fees and 
other aspects of the attorney-client relationship. Compared to offering no 
disclosure, however, HALT supports it. 

Conclusion 

The Commission's Tentative Recommendation utterly fails to respond to the 
legitimate concerns of legal consumers. Rather than taking advantage of this 
opportunity to make legal services more affordable and accessible, the LRC appears 
to have chosen to protect lawyers' financial interests. One last time, HALT - San 
Diego implores you to abolish the statutory percentage fee system, and all of the 
meaningless distinctions and loopholes that go with it, and replace it with a system 
that requires fees be reasonable and based on documented time spent and work 
performed. At the very least, the statutory percentage fee system requires substantial 
revision to make it a little less unfair. 

6 
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December 9, 1988 

California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, California 94303-4739 

~dy L-1036/1055 

S.,JITE;: 900, WIL.SI-tI~E BRENTWOOO I='LAZA 

20400 WI LS I-t I RE BOU LEV,6,RO 

LOS ANGELES, CALIFORNIA 90025 

TELEPHONE (213) 620-4500 

nELE:CO PI E R (213] 626-0eB31 

OUR F=tEF. NO. 

Re: Tentative Recommendation Relating to Compensation 
of Estate Attorney & Personal Representative 

Dear Commissioners & Staff: 

I write as the Chairman of the Legislative Committee of the 
Probate, Trust and Estate Planning Section of the Beverly Hills Bar 
Association. Our Committee has met and considered the Tentative 
Recommendation referenced above. In addition, I attended the 
meeting of the Executive Committee of the Probate, Trust and Estate 
Planning Section of the State Bar of California, held Saturday, 
December 3, 1988 in San Francisco. 

This Committee supports the position of the State Bar. We 
support the historical statutory fee model as it presently exists 
since, to a large extent, it protects consumers and provides 
reasonable compensation to personal reTJresentatives and their 
counsel. Often, the personal representative is not the "real party 
in interest" in that the personal representative is not a primary 
beneficiary of the Estate. Of course, this is always the case with 
respect to corporate fiduciary. The statutory fee system provides 
a method for compensating counsel which has been demonstrated, by 
the Commission's study, to be in line with the compensation earned 
by attorneys in other states. 

This Committee is of the opinion that the Tentative 
Recommendation sets forth a scheme which constitutes a significant 
departure from the historical statutory fee model, and which this 
Committee cannot support. 

Unless the personal representative is granted immunity from 
criticism for failing to negotiate a lower fee, this Committee is 
opposed to the proposed amendments to the Business and Professions 
Code requiring a separately signed disclosure statement advising 
the personal representative of the right to negotiate a lower fee. 
It is certain that such a disclosure statement will be, on 
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occasion, used by the disgruntled beneficiary as support for a 
contention that the personal representative should have negotiated 
a lower fee. In fact, the logical result is that the personal 
representative will be charged with the responsibility for 
negotiating a "reasonable fee"; but this negotiation process will 
be artificially affectad by the "cap" of the statutory fee. 

Other provisions of the Tentative Recommendation with which 
this Committee disagrees are: 

A. Section 10852(f): Providing that the Court, in 
determining just and reasonable compensation for extraordinary 
services, can consider the amount of the statutory fee and whether 
it constitutes adequate compensation for all services rendered. 
This provision creates a situation where the Estate attorney has 
no assurance that he or she will be compensated at all for the 
valuable extraordinary services he or she provides. For example, 
the Estate attorney may be in the best and most economical position 
to prepare the federal and estate tax returns. If the returns were 
prepared by an independent professional, there would be no question 
that the independent professional would receive full compensation 
for preparing the returns. If the returns are prepared, however, 
by the Estate attorney, then the Court may determine that the 
statutory fee was adequate compensation for the preparation, and 
order no compensation whatsoever. This will inevitably lead the 
Estate attorney to refer out the task of preparing the returns, 
notwithstanding the fact that it may be at a higher cost to the 
Estate. 

B. The Estate of Walker 221 Cal.App. 2d. 792, 795-796, 34 
Cal.Rptr. 832 (1963) should be dealt with by providing in Section 
10831 that the Court shall allow additional compensation for 
extraordinary services by the attorney in an amount the Court 
determines is just and reasonable. 

Unless the Commission returns to the historical statutory fee 
model, this Committee has resolved to support an "agreed fee" model 
which would provide for a private agreement between the personal 
representative and the Estate attorney for the compensation to be 
paid for legal services. The agreed fee would be subject to the 
review of the Probate Court upon the objection of an interested 
party; this would alleviate the necessity of Court involvement 
unless the agreement is ambiguous, or if there is no agreement. 
The Committee would al so support the abi li ty of the personal 
representative to petition, concurrently with the Petition for 
Probate, for approval of the fee agreement, which approval would 
be binding upon all interested parties given notice of the personal 
representative's request for approval of the fee agreement. This 

-15-
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alternative method would protect both attorneys and beneficiaries; 
attorneys would know from the beginning the basis upon which they 
will be compensated, and beneficiaries would have the opportunity 
at the commencement of the proceedings to review the basis for the 
compensation of the Estate attorney. 

C. Technical Matters: In reviewing the 
recommendations, this committee discovered the following 
matters which require clarification: 

tentative 
technical 

1) B & P Code S6l47.5(c)(5): The last sentence of the 
disclosure statement which reads "the Court may, however, award an 
addi tional amount for extraordinary services" would better read 
"the Court may, however, award compensation for extraordinary 
services" • The phrase "an additional amount" infers that the Court 
may award higher extraordinary compensation to "make-up" for the 
lower fee for ordinary services. 

2) PC Sl0804 - Comment: The fifth paragraph of this 
Comment should be amended to conform with the provision of PC 
Sl0804(c) which allows the personal representative to employ "any 
qualified person, including a member of the state Bar of 
California ••. " The Comment refers only to an agreement "with the 
Estate attorney", instead of to an agreement with "any qualified 
person, including the Estate attorney". 

Thank you for your consideration of these matters. 

DEL/smt 

very truly yours, 

)!3y{ 
DAVID E. LICH, Chairman 
Legislative Committee 
Probate, Trust & Estate Planning Section 
Beverly Hills Bar Association 

cc: Phyllis Cardoza, Admin. Vice Chair 
[CMPNATTY.LTR:S] 
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MELBY & ANDERSON 

HENRY MELBY ATTORNEYS AT LAW 18181 246-5644 

:2 3) 245-2606 .JARRETT S. A~DERSON 

~AVI 0 S. PARKI N 

RANDA"'L MSLBY 

PATRICK A. LI DOELL 

WI LLIAM ~. "-ON N ET 

MICHAEL W. ~EAKTOR 

F'FTH F,-OOR 

;::'OST OFFiCe:: BOX 103,0 

GLEN DALE, CALIFORN IA 91209-3310 

December 9th, 1988 

California Law Revision commission 
4000 Middlefield Road, suite D-2 
Palo Alto, California 94303-4739 

Gentlemen: 

CA LAW REV. COMM'N 

DEC 121988 

I have reviewed your tentative recommendations 

relating to compensation of estate attorney and personal 

representative published in the Los Angeles Daily Journal on 

November 18th, 1988. 

As a probate practitioner for thirty years, I 

concur one hundred percent with the well though-out recommen

dations which you have published and urge you to propose and 

supprot the recommendations as published. 

Yours very truly, 

MELBY & ANDERSON 

HM:d 
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PUBLIC ADMINISTRATOR 
1420 Citrus Avenue 

RiverscJe. California 92507 
(714) 369·0450 

December 9, 1988 
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aa,,··rotrw 
I(c 141988 
l.c"II., 

JACQUELINE CANNON 

Admin'Wal(lr 

REPlVTQ Jacqueline Cannon 

Mr. Nathaniel Sterling 
Executive Secretary 
Law Revision Commission 
400 Middlefield Road, Suite D-2 
Palo Alto, California 94393-4739 

Re: COMPENSATION OF ESTATE ATTORNEY AND PERSONAL REPRESENTATIVE 

Dear Mr. Sterling: 

I am opposed to any changes in the Statutory Commissions structure which 
would result in a decrease in fees to Attorneys and Public Administrators. 

Even though the decrease is a small percentage, Public Administrators 
throughout the state are dependent on the fees to offset our already 
dwindling budgets. 

I can appreciate the Commission's efforts to align the California 
Statutory Fees with attorneys and personal representatives nationwide; 
hoeever, it does not appear as though the Commission considered the 
actual cost of labor, overhead, and filing fees, all of which have 
increased substantially since the present fee schedule was established. 
The current Statutory Fee is too low, and does not begin to cover the 
cost of administering an estate. 

I hope the Commission will reconsider and increase the Statutory Fee. 

Sincerely, 

RAYMOND L. CARRILLO 
,ndministrator 

.... 

~L~.:J~a~f·~~ue~l~~~~~~~~~~ 
t!'ief Administrator 

JC: jj 

cc: Raymond L. Carrillo 
Coroner/Public Administrator 
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(213) 683-5281 

California Law Revision commission 
4000 Middlefield Road, suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative recommendation regarding 
compensation of probate attorneys and 
personal representatives 

Dear commission Members: 

I am the current Chair of the Probate and Trust 
Law section of the Los Angeles County Bar Association, 
however, the following comments are made in my individual 
capacity as a probate and trust lawyer for the past 15 
years. 

I have followed the issue of attorney 
compensation in probate matters and I have reviewed your 
tentative recommendations. I believe your recommendations 
for change are ill-advised and should be abandoned. In the 
interest of brevity, I endorse the views expressed by 
William S. Johnstone, Jr. of Hahn & Hahn in his letter to 
you of November 11, 1988 with the following additions. 

The right to negotiate a fee with an attorney at 
less than the statutory fee has been, and continues to be, 
a safety valve to permit the equitable adjustment of fees 
in those rare cases where the statutory fee is 
significantly disproportionate to the services and 
responsibilities of the attorney. To promote fee 
bargaining in every case would be tremendously disruptive 
and would no doubt hasten the demise of the statutory fee 
system altogether. 
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Under our current system of compensation, it is 
becoming more and more difficult for practitioners to make 
a profit on smaller estates. In conversations with probate 
attorneys, I find that many are reluctant to administer 
estates under $250,000.00. In some firms this minimum 
estate size is much higher. I believe that the tentative 
recommendations will serve only to make this problem 
greater. The tentative recommendations call for the 
reduction of compensation on the first $15,000.00 of estate 
value from 4 percent to 3 percent. This is a reduction of 
$150.00. This makes smaller estates even less desirable 
for practitioners. Al though such a recommendation may 
appear as good public relations, in point of fact this will 
further shrink the pool of competent attorneys to service 
smaller estates. There is the belief in probate circles 
that the larger estates provide attorneys with compensation 
that will permit representation of smaller estate where the 
effective rate of compensation in terms of an hourly rate 
may be significantly lower. Although it has been my 
experience that larger estates do not provide a greater 
effective rate of compensation, promoting bartering of fees 
will no doubt be a disincentive for lawyers to take on 
smaller probates. 

I wish to bring to the attention of the 
Commissioners a recent appellate court decision on the 
subject of attorney compensation. In the Estate of Esther 
Trynan, counsel was retained to represent the personal 
representative and to defend the estate in a will contest 
which resulted in a judgment against the estate. An appeal 
was taken and second counsel was hired by contract to 
handle the appeal. When the will contest was finally 
resolved, both counsel for the estate filed petitions for 
extraordinary attorneys' fees and costs. The personal 
representative objected to both petitions and litigation 
ensued. The Court determined the reasonable value of 
extraordinary services and entered judgment for counsel 
totaling in excess of $55,000.00. Thereafter, counsel 
submitted a second petition for extraordinary fees for 
attorney compensation and costs in litigating the initial 
petition for fees. The Court denied the petition on 
grounds that the Court "does not have the authority to 
award compensation for services which benefit only the 
attorneys for the estate and do not enhance the size of the 
estate available for distribution to the beneficiaries 
thereof". A copy of this decision is enclosed. 

-/00-



california Law Revision Commission 
December 9, 1988 
Page 3 

I believe the decision of the Court is 
inequitable and bad law. In almost any fee agreement 
between attorney and client prov~s~on ~s made for the 
payment of attorneys fees should it become necessary to 
bring an action to collect a fee from a client. Probate 
counsel must have a fee agreement with the personal 
representative but is precluded from having such a 
provision. If counsel performs services and must litigate 
with the personal representative to collect compensation 
for such services, then it is only fair and equitable that 
the law support such counsel in being compensated for the 
additional work to which counsel is put. In addition, the 
law is clear that the Court will allow attorney fees "as 
the Court may deem just and reasonable" (Probate Code 
§910). It is only just and reasonable under the 
circumstances of the Estate of Trynan that counsel receive 
compensation for its services in pursuing to a successful 
conclusion its petition for compensation for extraordinary 
services. 

As the Commission is now taking up the matter of 
attorney compensation, I believe it is appropriate for the 
Commissioners to propose legislation to make it clear that 
a Court may award compensation under the circumstances of 
the Estate of Trynan. 

RLS:lgc 
Enclosure 

Sincer y, 

~~ra,(~L'~ 
Richard L. Stack 
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California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, California 94303-3739 

VINCENT CUU_INAN 

ESTEL.LE DEPPER 
FRANK .J. FILIPPI 

JOHN H. FINQER 

LEO FRIED 

LLOYD E. GRAYBtEL 

J. RAYMOND HEALY 

VARNUM PAUL 

ALBERT F. SK£LL Y 

ROBERT G. SPROUL. JR. 

RICHARD J. WALL 

Re: Tentative Recommendation Relating to Compensation of 
Estate Attorney and Personal Representative, No. 
L-I036-1055. Qctober 26. 1988. 

Honorable Commissioners: 

I, the undersigned, have been the President of the Attorneys 
Probate Association for approximately the past 15 or 16 years. 

James V. Quillinan presented most ably the position of the Tent
tative Recommendation before our organization in regular meeting dated 
December I, 1988. 

Prior to this, and subsequent to it, I have had a number of 
comments, some in letter form and some in telephone conversations 
over the last few days. 

I would like to draw your attention to the fact that among the 
attorneys in some of the larger states, the probate attorney in 
California is less well treated than almost anyone else. 

A few years ago, I was astounded to find that in Nevada a 
million dollar estate would bring in attorneys fees of $50,000.00. I 
believe our statutory compensation at that time was about $13,800. Qf 
course, some attorneys would make up the difference or a portion of 
it by having extraordinary service fees granted by the probate judge. 

I feel that the Commission is completely missing the boat in 
trying to set up firm bargaining positions by an aggrieved widow as 
against an attorney who should be most solicitous about her well 
being and not concerned at that present time about negotiating with 
her about a proper fee eight or ten months after her spouse passed 
away. 
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I have practiced law for over fifty years in California, and I 
do believe that the training that I had with my father, Clarence E. 
Todd, who was admitted in 1909 and Peter Sommer, whom I believe was 
admitted about ten years later, in handling probates. R. W. 
Gillogley, who practiced for many years in San Francisco, insisted 
that his wife bring the estate of himself to my father and insisted 
that she agree to pay the full statutory fee informing her that the 
probate system in California was one of the few places where an 
attorney would be adequately compensated. 

I believe that the perversion of the probate system with 
gimmicks, such as, intervivos trusts, is one of the worst things that 
has occurred to the profession in the probate field. 

Imagine if you will, and I believe that most of the com
missioners would probably have been born after I was admitted to 
practice, a widow of the age of about 70 to 75 losing a spouse of 
forty or more years, having to negotiate through the feelings of loss 
and hurt which always come upon a spouse of long standing, and being 
informed by a lawyer who until this occurred, she had trusted, that 
the probate law required her to negotiate a fee, prior to any work 
being done, that was satisfactory to herself as well as to the 
attorney. 

I read with interest the letter of Robert C. Hays, of December 
6, 1988 concerning the use of other means for handling the property 
of persons during their lifetime. I think he is on the proper road, 
but has failed to include the personal feeling of a grief stricken 
widow who has been married for a long period of time and is thrust 
into a bargaining position with the attorney. 

I firmly suggest that the present system of fixing fees by 
statutory methods be retained and that reversing the views of the 
Supreme Court of California concerning avoidance of statutory fees 
even in the largest estates, would not be proper. 

HCT/je 

cc: James Quillinan 
Robert Hays 
Jerome sapiro 
Phil Hudner 

-IOS"-

Yours very truly, 

. tr ,7J!,t--A 
~~. Todd 
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STATE OF CALIFORNIA 

California Law Revision Commission 

TENTATIVE RECOMMKKPATION 

relating to 

COMPENSATION OF ESTATE ATTORNEY AND PERSONAL REPRESENTATIVE 

October 1988 

This tentative recommendation is being distributed so that 
interested persons will be advised of the Commission's tentative 
conclusions and can make their views known to the Commission. Any 
comments sent to the Commission will be a part of the public record and 
will be considered at a public meeting when the Commission determines 
the provisions it will include in legislation the Commission plans to 
recommend to the Legislature in 1989. It is just as important to 
advise the Commission that you approve the tentative recommendation as 
it is to advise the Commission that you believe revisions should be 
made in the tentative recommendation. 

COMIWITS ON THIS TEKTATIVE RECO!l'lEllIlATION SHOULD BE RECEIVED BY 
THE COMMISSION NOT LATER THAN DECEMBER 10.1988. 

The Commission often substantially revises tentative 
recommendations as a result of the comments it receives. Hence, this 
tentative recommendation is not necessarily the recommendation the 
Commission will submit to the Legislature. 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, Suite D-2 

Palo Alto, CA 94303-4739 
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STATE Of CALIFORNIA GEORGE DEUKMEJIAN, GoYemcr 

CALIFORNIA LAW REVISION COMMISSION 
.woo MIDDLEFIELD ROAD, SUITE 0-2 

PALO ALTO, CA 9-4303 .... 739 
(41S) 494-1335 

LETTER OF TRANSMITTAL 

In 1980, the Legislature directed the Law Revision Commission to 
study California probate law. This direction was in response to 
persons who wanted the Commission to make a study primarily to 
determine whether the existing provisions relating to the compensation 
of the estate attorney are in need of revision. 

In California, the compensation of the estate attorney for 
conducting "ordinary probate proceedings" is determined using a 
statutory fee schedule. In addition, the attorney is entitled to fair 
and reasonable compensation fixed by the court for "extraordinary 
services. " The same statutory scheme is used to determine the 
compensation of the personal representative. 

The Commission's study reveals that the California probate 
attorney fees are not out of line with those charged in other states 
having a statutory fee system and those charged in other states having 
a large metropolitan area but no statutory fee system. 

The more important recommendations of the Commission include: 

(1) The statutory fee schedule that is used for compensating the 
attorney and personal representative for "ordinary services" should be 
retained, but a modest reduction should be made in the fee allowed 
under the schedule. 

(2) The existing requirement that the attorney and client have a 
written contract that states the fee to be charged by the attorney 
should be continued and be clarified by a specific provision that will 
apply to formal probate proceedings. The written contract requirement 
should be supplemented by the requirement that there be a separate 
disclosure statement prescribed by statute, signed by the personal 
representative, that informs the personal representative that the 
personal representative and the attorney may agree to a lower fee than 
the statutory fee but may not agree to a higher fee. 

In addition to these recommendations, the recommended legislation 
will reorganize, clarify, and make substantive improvements in existing 
law and fill in a number of gaps in the existing law. 

THIS TENTATIVE RECOMMENDATION CONTAINS REFERENCES TO STATUTE 
SECTIONS ENACTED BY 1988 CAL. STAT. CH. 1199 (AB 2841). FOR STATUTORY 
PROVISIONS YOU CANNOT FIND IN YOUR CURRENT CODE PUBLICATION, PLEASE 
REFER TO THE 1988 ENACTMENT. 
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COMPEBSArIOIf OF ESTArB ATTORIfEY !lID PERSOIfAL REPRESEBTArIVE 

COMPEBSATIOB OF THE ESTATE ATTORIfEY 

Background 

In California, compensation of the estate attorney for conducting 

"ordinary probate proceedings" is determined using a statutory fee 

schedule. l In addition to this statutory fee for ordinary services, 

the attorney is entitled to "such further amount as the court may deem 

just and reasonable for extraordinary services.,,2 

1. Prob. Code § 910 (incorporating provisions relating to compensation 
of personal representatives -- Prob. Code § 901). The fee schedule 
applies only where there is a formal probate proceeding. Where there 
is no formal probate proceeding, the fee is determined by agreement 
between the parties and is not subject to court approval. 

Decedent's will may provide for compensation of the attorney and 
that shall be "a full compensation" for the attorney's services unless 
by written instrument, filed with the court, the attorney renounces the 
compensation provided for in the will. If the attorney renounces the 
compensation provided in the will, the attorney is entitled to receive 
compensation as provided by statute. See Prob. Code § 910 
(incorporating provisions relating to compensation of personal 
representatives -- Prob. Code §§ 900, 901). 

Usually the personal representative who is also an attorney may 
receive the personal representative's compensation but not the attorney 
fee. In re Estate of Parker, 200 Cal. 132, 251 P. 907 (1926); Estate 
of Downing, 134 Cal. App. 3d 256, 184 Cal. Rptr. 511 (1982). However, 
where expressly authorized by the decedent's will, dual compensation 
may be paid to one person acting in both capacities. Estate of 
Thompson, 50 Cal. 2d 613, 328 P.2d 1 (1958). 

2. Prob. Code § 910. 
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The statutory fee schedule sets the attorney's fee as percentages 

of the "estate accounted for" by the personal representative,3 with 

higher percentages payable for smaller estates. 4 The attorney is 

entitled to the statutory fee unless the attorney agrees to accept a 

lower fee. 5 

3. Prob. Code § 910 (incorporating Prob. Code § 901). The "estate 
accounted for" is based on the fair market value of the real and 
personal property of the estate without subtracting any encumbrances on 
the property. Prob. Code § 901 ("estate accounted for" is "the total 
amount of the inventory plus gains over appraisal value on sales, plus 
receipts, less losses on sales, wi thout reference to encumbrances or 
other obligations on property in the estate" whether or not a sale of 
property has taken place during probate). For a discussion of the 
property or values included in determining the "estate accounted for," 
see Feinfield, Fees and COl11Illissions, in 2 California Decedent Estate 
Practice §§ 20.16-20.24 (Cal. Cont. Ed. Bar 1986). 

The setting of the attorney fee using the statutory rate schedule 
is within the "state action exemption" of the Sherman Antitrust Act and 
does not violate federal antitrust laws. Estate of Effron, 117 Cal. 
App. 3d 915, 173 Cal. Rptr. 93, appeal dismissed, 454 U.S. 1070 (1981). 

4. See Prob. Code § 901. Section 901 provides that the attorney shall 
receive compensation upon the value of the estate accounted for, as 
follows: 

--Four percent on the first $15,000. 
--Three percent on the next $85,000. 
--Two percent on the next $900,000. 
--One percent on the next 9 million dollars. 
--One-half of one percent on the next 15 million dollars. 
--For all above 25 million dollars, a reasonable amount to be 
determined by the court. 

5. Estate of Getty, 143 Cal. App. 3d 455, 191 Cal. Rptr. 897 (1983). 
See generally Estate of Effron, 117 Cal. App. 3d 915, 173 Cal. Rptr. 
93, appeal dismissed, 454 U.S. 1070 (1981). The right to receive the 
statutory fee is subject to Probate Code Section 12205, which permits 
the court to reduce the fee if the time taken for administration of the 
estate exceeds the time set forth by statute or prescribed by the court 
and the court finds that the delay in closing the estate was caused by 
factors within the attorney's control and was not in the best interests 
of the estate. 
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The following table shows the California statutory fee for 

ordinary services provided to estates of various sizes. 

Table 1. Statutory Attorney Fee For "Ordinary Services" 

Amounts determined from statutory fee schedule under Probate Code 
Sections 901 and 910 and do not include additional amounts that 
may be allowed for extraordinary services. 

Size of Estate Fee Size of Estate Fee 

$10,000 $ 400 $ 150,000 4,150 
20,000 750 200,000 5,150 
30,000 1,050 250,000 6,150 

40,000 1,350 300,000 7,150 
50,000 1,650 400,000 9,150 
60,000 1,950 500,000 11,150 

70,000 2,250 800,000 17,150 
80,000 2,550 1 million 21,150 
90,000 2,850 2 million 31,150 

100,000 3,150 5 million 61,150 
10 million 111,150 
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California is one of three states that use a statutory fee 

schedule to fix the fee of the estate attorney for ordinary services 

without court discretion to vary the fee. 6 Table 2, below, compares 

the California statutory fee for a typical estate having real 

property7 with the statutory fee in the other two states. 

TAm·x 2. COMPARISON OF ATTOmy FEES 
FIXED BY STATUTE FOR ORDINARY SERVICES 

California 
Hawaii 
Wyoming 

$7,750 
$7,650 
$6,950 

6. The other two states are Hawaii and Wyoming. See Hawaii Rev. Stat. 
§§ 560:3-719, 560:3-721 (1985); Wyo. Stat. §§ 2-7-803, 2-7-804 (Supp. 
1987). Six states use a statutory fee schedule with considerable court 
discretion in fixing the fee. See infra note 8. 

7. This typical estate is based on the following assumptions (all 
values are as of the date of death): There are no extraordinary 
services. Estate value is $325,000 gross, and $273,000 net. The home 
is valued at $200,000, with an outstanding mortgage balance of 
$50,000. Stocks valued at $100,000 consist of $50,000 common stock 
listed on the New York Stock Exchange and $50,000 over-the-counter 
stock. A motor vehicle is valued at $10,000, with an outstanding auto 
loan of $2,000. Household goods and furnishings are valued at 
$10,000. Savings accounts have a balance of $5,000. Decedent's will 
devises equal shares of the estate to decedent's two children. 
Decedent's home is distributed (without sale) to the two children. 
Stocks listed on the New York Stock Exchange valued at $30,000 are sold 
during estate administration at a net price of $35,000--$5,000 over the 
date of death value. (No additional compensation is awarded in 
connection with this sale.) The loan on the motor vehicle is paid off 
during administration. The motor vehicle is distributed to one child 
($10,000). The household goods and furnishings are distributed to the 
other child ($10,000). 
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Six additional states use a statutory fee as a basis for computing 

the attorney fee in a probate proceeding.8 In four of these states, 

the statute prescribes a reasonable fee, not to exceed the statutory 

percentage. One state uses a fee schedule, subject to' increase or 

decrease by the court. One state uses the fee schedule to establish a 

minimum fee. 9 

Table 3, below, compares the statutory fee in the various states 

for a typical estate having real property.lO 

8. There are a number of different schemes used in these other 
states. Four other states compute the estate attorney's fee using what 
is essentially a reasonable fee system combined with a percentage fee 
schedule: Arkansas prescribes a "just and reasonable" fee, not to 
exceed a sliding percentage from three to ten percent of estate value. 
Ark. Stat. Ann. § 62-2208 (SuPP. 1985). Iowa prescribes a reasonable 
fee, not to exceed a sliding percentage from two to six percent of the 
gross estate. Iowa Code Ann. §§ 633.197, 633.198 (West 1964). 
Missouri prescribes a sliding minimum percentage, but no maximum, from 
two to five percent of personal property and proceeds of real property 
sold. Mo. Ann. Stat. § 473.153 (Vernon Supp. 1987). Montana 
prescribes a reasonable fee, not to exceed a sliding percentage from 
two to three percent of the estate, but not less than the smaller of 
$100 or the value of the gross estate. Mont. Code Ann. § 72-3-631 
(1985). 

New Mexico prescribes a fee of not more than a sliding percentage 
from one to ten percent of the estate, unless otherwise ordered by the 
court. N.M. Stat. Ann. §§ 45-3-719, 45-3-720 (1978). Delaware uses a 
fee schedule established by court rule, subject to increase or decrease 
by the court. Del. Ch. Ct. R. 192 (1981). 

9. See supra note 8. 

10. The same "typical estate" is used for Table 3 as was used for 
Table 2. See supra note 7. 
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TABLK 3. COMPARISON OF ATTORNEY FEES 
FOR STATES HAVING STATUTORY FEE SCHEDULES 

State Fee 

Delaware $10,400 
Montana $10,350 
Arkansas $9,488 
California $7,750 
Hawaii $7,650 
Wyoming $6,950 
New Mexico $6,650 
Iowa $6,620 
Missouri $4,125 

Table 4, below, compares the statutory fees in the various states 

for a typical estate having no real property. 11 

TABLK 4. COMPARISOJif OF STATllTORY ArTORlIEY 
FEES FOR ESTATE HAVIJlfG 110 REAL PROPERTY 

State Fee 

New Mexico $6,650 
Montana $4,350 
Missouri $4,125 
Delaware $4,000 
Arkansas $3,988 
California $3,750 
Hawaii $3,650 
Wyoming $2,950 
Iowa $2,620 

The tables above demonstrate that California statutory fees are 

not out of line with those in other states having a statutory fee 

system. But how do California fees for estate attorneys compare to 

fees charged in other states with large metropolitan areas where a 

statutory fee system is not used? A study made for the Commission 

11. Assume the same facts as in notes 7 and 11, supra, except assume 
that there is no real property. 
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indicates that California fees are not excessive when compared with 

fees in other comparable states. 

Table 5 below compares California fees with those in nine states 

with large metropolitan areas for estates of $100,000, $300,000, and 

$600,000, respectively.12 

TAm.s 5. PROBATE ATTORNEi FEES IN STATES WITH LARGE MBTROPOLITAN AREAS 

Fee for Estate of Indicated Value 
State 

*lOO,QQQ *30Q,QQO *!iOO,QQQ 

California $3,150 $7,150 $13,150 

Florida $2,000 $7,500 $18,000 

Georgia $2,500 $7,500 $12,000 

Illinois $5,000 $10,000 $16,000 

Michigan $3,000 $7,000 $10,000 

New York $5,000 $13,000 $22,000 

Ohio $3,000 $6,000 $10,000 

Pennsylvania $5,000 $13,000 $22,000 

Texas $3,000 $6,000 $10,000 

Virginia $3,000 $7,000 $9,000 

12. The information in Table 5 was supplied by the Estate Planning, 
Trust and Probate Law Section of the State Bar of California, and is 
based on a telephone survey of probate practitioners in the states 
surveyed. The State Bar Section advised the Commission that Table 5 
assumes probate of a relatively simple estate with no major valuation 
issues or disputes between persons interested in the estate. The 
attorneys surveyed reported that the estimated fees would be higher than 
shown in Table 5 if complexities arose during probate. The State Bar 
Section advised the Commission that the information in Table 5 is a 
"very rough" approximation of probate attorney fees in the states 
surveyed. 

-7-
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An important comparative study of probate attorney fees -- the 

Stein Study13 was published in 1984, and indicates that, for 

estates of persons dying in 1972, California fees were not out of line 

with those charged in other states. The Stein Study is based on data 

collected from a representative sample of estate administrations in 

five states: California, Florida, Maryland, Massachusetts, and 

Texas.14 "These states were selected because they have certain 

practices or procedures relating to estate administration that make 

them broadly representative of other states.,,15 

The Stein Study draws the following conclusion from the data 

collected: 16 

Comparing the fees charged by California attorneys to 
those charged by attorneys in the other states is 
particularly revealing. Though set by statute as a 
percentage of inventoried assets in an estate, California 
fees were apparently comparable to fees charged in the other 
states not having fees set by statute, being neither the 
highest nor the lowest among the group. 

13. Stein & Fierstein, The Role of the Attorney in Estate 
Administration, 68 Minn. L. Rev. 1107 (1984). 

14. Stein & Fierstein, The Role oE the Attorney in Estate 
Administration, 68 Minn. L. Rev. 1107, 1110 (1984). 

15. Stein & Fierstein, The Role oE the Attorney in Estate 
Administration, 68 Minn. L. Rev. 1107, 1110 (1984). California was 
selected because it is a community property state and has a statutory 
probate fee schedule. 

16. Stein & Fierstein, The Role of the Attorney in Estate 
Administration, 68 Minn. L. Rev. 1107, 1187-88 (1984). The California 
statutory fee schedule has been revised to increase the fees since the 
Stein Study was made. See 1986 Cal. Stat. ch. 961. But no doubt there 
has been a corresponding increase in hourly rates charged in other 
states since the Stein Study. 

-8-
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This conclusion is drawn from the data presented below (Table 6). 

Table 6. Attorneys' Fees by Probate Estate Size* Listed in 
Order of Rank by State17 

AU E.tatu 11 - 9,999 

Amount % Probrm .Amount % Probate 
Mass. $1,603 Cal. 3.0 Cal. $292 Cal. 7.2 
Cal. $1,911 TeL 4.1 F1a. $413 Mel. 9.9 
Md. $2,276 !del. 5.8 Md. $415 Mass. 12.7 

Tex. $2,560 Mass. 7.8 Mass. $422 Tex. 16.0 
FIa. $2,791 F1a. 8.4 Tel<. $SOl FIa. 18.5 

110,()(}(J - 19,999 $2&,000 - 29,999 

.Amount % Probate Amount % Probate 
Tex. $487 TeL 3.5 Te", $584 Te", 2.4 

Cal. $653 Cal. 4.4 CaL $987 Cal. 4.0 

F1a. $715 F1a. 5.0 Fla. $1,268 fu. 5.4 

Md. $978 Mel. 6.1 Mass. $1,430 Mass. 5.8 

Mass. $925 Mass. 6.1 Mel. $1,796 Mel. 7.0 

$30,000 - 59,999 $60,000 - 99,999 

Amount % Probate Amount % Probate 
Tex. $1,211 Tex. 2.8 TeL SI,783 Tex. 2.4 

Cal. $1,784 Mel. 4.2 Md. $2,009 Mel. 2.7 

Md. $1,852 Cal. 4.4 Cal. S2,450 Cal. 3.1 
Fla. $2,317 Fla. 5.2 FIa. $3,406 Mass. 4.4 
Mass. $2,475 Mass.. 6.2 Mass. $3,495 Fla. 4.6 

Sl00,OOO - 499,999 1500.000+ 
Amcnmt % Probate Amount % Probate 

Ma... $3,937 Tex. 2.2 Cal. $20,614 Cal 1.5 
Tex. $4,127 Col. 2.3 Mass. $20,680 Tex. 1.7 
Cal. $4,627 Mel. 2.6 Md. $29,258 Mass. 2.0 
Md. $5,051 Mass. 2.8 Fla. $32,882 }lla. 2.6 
Fla. $9,308 FIa. 3.2 Tex. $30,716 Mel. 3.3 

·Only estates having known., nonzero yalu~s are included. 

17. This table is taken without change (except for the table number) 
from Stein & Fierstein, The Role of the Attorney in Estate 
Administration, 68 Minn. L. Rev. 1107, 1186 (1984). 
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Recommendations 

Retaining the statutory fee schedule for ordinary services. The 

Commission recommends that the statutory attorney fee for ordinary 

services be retained. 18 The statutory fee system has a number of 

advantages: 19 

(1) It protects the consumer against excessive fees, because the 

attorney cannot charge more for ordinary services than the statutory 

fee. 20 

(2) It makes legal services more affordable in small estates by 

shifting to larger, more profitable estates some of the overhead costs 

of administering smaller estates. 

modest means. 

It therefore benefits people of 

(3) It saves court costs and court time in determining fees. This 

is because the statutory fee system is simple and courts can easily 

apply it. The extent and value of estate property is determined during 

administration, and courts can routinely apply the appropriate 

percentage to fix the fee. The court does not need to review attorney 

time records. It minimizes disputes over fees and court time required 

to resolve disputes. 

(4) It reduces disputes about fees between the estate attorney, 

personal representative, and estate beneficiaries. 

(5) The amount of attorney time required to administer an estate 

tends to correlate with estate size: Larger estates generally present 

18. The Commission recommends reducing the highest 
under the fee schedule from four to three percent. 
accompanying notes 24-26. 

percentage 
See infra 

rate 
text 

19. See Stein & Fierstein, The Role of the Attorney in Estate 
Administration. 68 Minn. L. Rev. 1107, 1175 (1984). 

20. See Prob. Code §§ 903, 910; Feinfield. Fees and Commissions. in 2 
California Decedent Estate Practice § 20.5 (Cal. Cont. Ed. Bar 1987). 
If the estate requires only minimal services, the personal 
representative and attorney may contract for a fee that is less than 
that provided by the statutory fee schedule. See In re Estate of 
Marshall, 118 Cal. 379, 381, 50 P. 540 (1897); Estate of Morrison, 68 
Cal. App. 2d 280, 285, 156 P.2d 473 (1945); Feinfield, supra. The 
consumer is also protected against excessive fees for extraordinary 
services because they are fixed by the court. Prob. Code § 910. 
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more legal problems than smaller estates. In addition, the 

responsibility of the attorney and the attorney's risk of malpractice 

liabili ty is greater with larger estates. The higher fee in larger 

estates under the percentage formula roughly compensates attorneys for 

the greater work performed and the increased responsibility and risk of 

liability assumed. 

Under the influence of the Uniform Probate Code,2l a number of 

states have adopted the reasonable fee system for probate estates. 

Some reasonable fee states use the UPC procedure of allowing the 

personal representative and estate attorney to fix the attorney's fee, 

subject to court review on petition. Other reasonable fee states 

require the court to fix or approve the fee in every case. Whether the 

court reviews the fee in every case or only on petition, a significant 

amount of court time is required to review the attorney's time records 

and to evaluate results achieved, benefit to the estate, nature and 

difficulty of tasks performed, and other factors. 22 

Under existing California law, the personal representative and the 

attorney may agree to a fee that is lower than the statutory fee. 23 

If the personal representative understands this right, then a statutory 

percentage formula benefits all parties the estate attorney, 

personal representative, estate beneficiaries, and the probate court. 

Reducing the statutory rate. Under existing law, the highest 

percentage rate for the fee of the estate attorney and personal 

representative is the four percent rate on the first $15,000 of estate 

value. 24 The rate on the next $85,000 is three percent, and the rate 

continues to decline on larger estates. 25 

21. See Uniform Probate Code §§ 3-715, 3-721. 

22. In Hawaii, for example, the reasonable fee system required so much 
judicial time to administer that it had to be replaced by a statutory 
fee schedule. Telephone interview with attorney Carroll S. Taylor, 
probate practitioner in Honolulu (Jan. 6, 1988). 

23. See supra note 20. An agreement to pay more than the California 
statutory fee for ordinary services is void. See Prob. Code §§ 903, 910. 

24. Prob. Code §§ 901, 910. 

25. Prob. Code §§ 901, 910. 
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The Commission recommends that the four percent rate on the first 

$15,000 of estate value be reduced to three percent, making the rate 

three percent on the first $100,000 of estate value. This will make a 

modest reduction in the statutory fee 26 and make California rates 

compare more favorably with those in other states. The reduction also 

will simplify the fee calculation. 

Written contract with disclosure to client that fee is 

negotiable. Business and Profession Code Section 6148 requires a 

written contract in any case where "it is reasonably foreseeable that 

total expense to a client, including attorney fees" will exceed 

$1,000. 27 This section went into effect on January 1, 1987. 

Section 6148 requires that the written contract include all of the 

following: 

(1) The hourly rate or other standard rates, fees, and charges 

applicable to the case. 

(2) The general nature of the legal services to be provided. 

(3) The respective responsibilities of the attorney and the client. 

Section 6148 includes provisions that may not be appropriate for a 

contract for probate legal services. For example, the fee for probate 

legal services ordinarily will be determined by the statutory fee 

schedule, and the agreement will not specify an hourly rate for probate 

legal services. The provisions of Section 6148 governing the form of 

the bill for legal services and requiring the attorney to provide a 

bill on request ordinarily are not appropriate for probate legal 

services. 

26. Reducing the four percent rate to three percent will cost probate 
attorneys and personal representatives relatively little -- $150 on 
estates of $15,000 or more. 

27. Section 6148 does not apply where the attorney contracts on a 
contingency fee basis. Contingent fee contracts are covered by 
Business and Professions Code Section 6147. 
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The Commission recommends that a new section be added to the 

Business and Professions Code to deal with the written agreement 

between the attorney and the personal representative in a formal 

probate proceeding. A separate section is recommended because much of 

Section 6148 of the Business and Professions Code should not apply to a 

formal probate proceeding and additional provisions are needed so that 

the written contract requirement will be consistent with the statutory 

provisions that govern probate legal fees. 28 

The Commission further recommends that in a formal probate 

proceeding the personal representative be provided a disclosure 

statement. To assure that the personal representative will actually be 

aware of the content of the statement, the recommended legislation 

requires that the statement be on a separate sheet and be signed by the 

personal representative. This disclosure statement will inform the 

personal representative how the statutory fee is computed and that 

additional compensation may be allowed by the court for extraordinary 

services. In addition, it will include the following statement: 29 

THE COURT WILL USE THE STATUTORY FEE SCHEDULE SET OUT 
ABOVE TO COMPUTE THE FEE OF YOUR ATTORNEY FOR ORDINARY 
SERVICES. YOU AND YOUR ATTORNEY MAY AGREE TO A LOWER FEE BUT 
MAY NOT AGREE TO A HIGHER FEE. 

IF YOU AND YOUR ATTORNEY AGREE TO A LOWER FEE FOR 
ORDINARY SERVICES, THE COURT WILL NOT AWARD A HIGHER FEE FOR 
ORDINARY SERVICES THAN THE AMOUNT PROVIDED IN YOUR 
AGREEMENT. THE COURT MAY, HOWEVER, AWARD AN ADDITIONAL 
AMOUNT FOR EXTRAORDINARY SERVICES. 

This disclosure will inform the personal representative that the 

personal representative and the attorney may contract for a lower fee. 

It will ensure that unsophisticated personal representatives will be as 

fully advised of their rights concerning attorneys' 

well-informed ones. 

fees as 

28. The new Business and Professions Code provision would recognize 
that ordinarily the fee contracted for will be the fee provided for in 
the statutory fee schedule. The new provision would omit the 
provisions found in Business and Professions Code Section 6148 relating 
to (1) the form of the bill for services of the attorney and (2) the 
the requirement that a bill be provided on request. Those provisions 
are inconsistent with the requirement that the court approve the fee 
before it is paid. The new provision also would include only those 
exceptions to the written contract requirement that are appropriate for 
formal probate proceedings. 

29. See supra note 20. 
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COMPENSATION OF PERSONAL REPRESENTATIVE 

California is one of 26 states that use either a percentage 

formula, or a hybrid of the percentage formula and reasonable fee 

systems, to determine the fee of the personal representative. 30 This 

contrasts with nine states that use either a percentage formula, or a 

hybrid of the percentage formula and reasonable fee systems, to 

determine the fee of the estate attorney. 31 Thus, states are more 

likely to provide a percentage or hybrid fee for the personal 

representative than for the estate attorney. The apparent reason for 

this is that the personal representative is compensated for managing 

the estate. The larger the estate, the greater are the 

responsibilities assumed by the personal representative. The statutory 

percentage fee system should be kept in California for the personal 

representative for this reason, and because it protects against 

excessive fees, it benefits smaller estates, and it is simple and 

easily applied. 32 

30. Twelve states use a pure percentage formula to determine the fee of 
the personal representative. These are California, Hawai i, Louisiana, 
Nevada, New Jersey, New York, Ohio, Oklahoma, Oregon, South Dakota, 
Wisconsin, and Wyoming. See Cal. Prob. Code § 901 (West 1987); Hawaii 
Rev. Stat. § 560:3-719 (1985); La. Code Civ. Proc. Ann. art. 3351 (West 
Supp. 1987); Nev. Rev. Stat. § 150.020 (1986); N.J. Stat. Ann. 
§§ 3B:18-l3, 3B:18-14 (West 1983 & Supp. 1987); N.Y. Surr. Ct. Proc. Act 
§ 2307 (McKinney 1967 & Supp. 1987); Ohio Rev. Code Ann. § 2113 •• 35 
(Page Supp. 1987); Okla. Stat. Ann. tit. 58, § 527 (West 1965); Or. Rev. 
Stat. § 116.173 (1983 & 1985 reprint); S.D. Codified Laws Ann. § 30-25-7 
(1984); Wis. Stat. Ann. § 857.05 (West Supp. 1987); Wyo. Stat. § 2-7-803 
(Supp. 1987). Another 14 states use a hybrid of the percentage fee and 
reasonable fee methods. These are Alabama, Arkansas, Delaware, Georgia, 
Iowa, Kentucky, Maryland, Mississippi, Missouri, Montana, New Mexico, 
North Carolina, South Carolina, and Texas. Ala. Code § 43-2-680 (1982); 
Ark. Stat. Ann. § 62-2208 (Supp. 1985); Del. Ch. Ct. R. 192 (1981); Ga. 
Code Ann. §§ 53-6-140, 53-6-141, 53-6-143 (1982); Iowa Code Ann. 
§ 633.197 (West 1964); Ky. Rev. Stat. Ann. § 395.150 (Baldwin 1978); Md. 
Est. & Trusts Code Ann. § 7-601 (Supp. 1984); Miss. Code Ann. § 91-7-299 
(1973); Mo. Ann. Stat. § 473.153 (Vernon Supp. 1987); Mont. Code Ann. 
§ 72-3-631 (1985); N.M. Stat. Ann. § 45-3-719 (1978); N.C. Gen. Stat. 
§ 28A-23-3 (1976 & Supp. 1983); S.C. Code Ann. § 62-3-719 (Law. Co-op. 
1987); Tex. Prob. Code Ann. § 241 (Vernon 1980). 

31. See supra text accompanying notes 6 and 8. 

32. See supra text accompanying notes 19-20. 
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OTHER RRCO~RDATIONS 

Factors in Fixing Compensation for Extraordinary Services 

If the estate attorney or personal representative performs 

extraordinary services for the estate, he or she is entiq.ed to "just 

and reasonable" compensation for such services .33 However, the 

statute does not give the court any guidance as to what factors should 

be considered in fixing just and reasonable compensation. Local court 

rules often fill this gap by listing the factors the court should take 

into account in fixing compensation for extraordinary services. 34 

The Commission recommends enactment of a statutory statement of 

the factors the court should take into account in fixing compensation 

for extraordinary services. The factors should include the nature and 

difficulty of the task performed, results achieved, benefit to the 

estate, hours spent, usual hourly rate of the person who performed the 

services, productivity of the hours spent, the expertise, experience, 

and professional standing of the person performing the services, 

whether the percentage fee for ordinary services is adequate 

compensation for all the legal services provided, the total amount 

requested, size of the estate, and length of administration. 35 

The nonexclusive listing in the statute of examples of what 

consti tutes extraordinary services36 should be deleted, and examples 

should be given in the official comment to the section instead. 

Authority of Personal Representative to Hire SDd Pay Specialists 

Under existing law, the personal representative may employ tax 

counsel, tax auditors, accountants, or other tax experts, and pay them 

out of estate funds. 37 This appears to be because preparing tax 

33. Prob. Code §§ 902, 910. 

34. See, e.g., Los Angeles County Probate Policy Memorandum § 15.08, 
reprinted in California Local Probate Rules (9th ed., Cal. Cont. Ed. Bar 
1988). CE. Estate of Nazro, 15 Cal. App. 3d 218,93 CaL Rptr. 116 
(197l) (factors in determining reasonable compensation of trustee). 

35. E.g., Los Angeles County Probate Policy Memorandum § 15.08, 
reprinted in California Local Probate Rules (9th ed., Cal. Cont. Ed. Bar 
1988). CE. Estate of Nazro, 15 Cal. App. 3d 218, 93 CaL Rptr. 116 
(1971) (factors in determining reasonable compensation of trustee). 

36. Prob. Code § 902. 

37. Prob. Code § 902. 
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returns is an extraordinary service, and not part of the personal 

representative's statutory duties. 38 This authority should be 

expanded to allow the personal representative to employ any expert, 

technical advisor, or other qualified person when necessary to provide 

extraordinary services, and to pay them out of estate funds, subject to 

court review at the final account. 

Under local court rules and case law, the personal representative 

may employ the estate attorney or others to help with ordinary 

services, but must pay them out of the personal representative's own 

funds, not funds of the estate. 39 This rule should be codified. 

Since no estate funds are involved, there should be no requirement of 

court approval. 40 

The legislation proposed by the Commission also will make clear 

that necessary expenses in the care, management, preservation, and 

settlement of the estate are to be paid from the estate. 

38. See Prob. Code § 902; Estate of LaMotta, 7 Cal. App. 3d 960, 86 
Cal. Rptr. 880 (1970). 

39. Fresno County Probate Policy Memoranda § 9.4(c), reprinted in 
California Local Probate Rules (9th ed., Cal. Cont. Ed. Bar 1988); Los 
Angeles Superior Court Guidelines on Attorney Fees in Decedents' 
Estates, Part E, § ll.l, reprinted in California Local Probate Rules, 
supra; Alameda County Probate Policy Manual § 1008, reprinted in 
California Locsl Probate Rules, supra (personal representative may not 
spend estate funds to hire another to perform ordinary duties of 
representative, for example, "ordinary accounting and bookkeeping 
services, including the preparation of the schedules for Court 
accountings"); Estate of LaMotta, 7 Cal. App. 3d 960, 86 Cal. Rptr. 880 
(1970) (expenditure to compensate an investigator for locating estate 
assets not allowable because this is a statutory duty of the 
representative). See also Rules of Professional Conduct of the State 
Bar of California, Rule 5-101. 

40. A provision that court approval is not required would invalidate 
the requirement of a Fresno County court rule that an agreement by the 
personal representative to hire an assistant to be paid out of the 
personal representative's own funds is subject to court approval and 
must be filed with the court when the first fee petition is filed. 
Fresno County Probate Policy Memoranda § 9.4, reprinted in California 
Local Probate Rules (9th ed., Cal. Cont. Ed. Bar 1988). 
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Dual Compensation 

Under case law, a personal representative who is an attorney may 

receive the personal representative's compensation, but not 

compensation for services as estate attorney, unless expressly 

authorized by the decedent's will.41 The statute should codify this 

rule. 

Allowance of Compensation by Cotlrt 

The existing statute provides for a partial allowance of 

compensation to the personal representative or estate attorney, 42 but 

final compensation is governed by local court rules rather than by 

statute. 43 The Commission recommends statutory provisions governing 

41. See In re Estate of Parker, 200 Cal. 132, 251 P. 907 (1926); Estate 
of Downing, 134 Cal. App. 3d 256, 184 Cal. Rptr. 511 (1982); Estate of 
Haviside, 102 Cal. App. 3d 365, 368-69, 162 Cal. Rptr. 393, 395 (1980); 
Estate of Thompson, 50 Cal. 2d 613, 328 P.2d 1 (1958); Estate of Crouch, 
240 Cal. App. 2d 801, 49 Cal. Rptr. 926 (1966); Feinfield, Fees and 
Commissions, in 2 California Decedent Estate Practice § 20.10 (Cal. 
Cont. Ed. Bar 1987). A representative-attorney may not circumvent this 
rule by failing to retain a separate attorney and then seeking 
extraordinary compensation for legal servcies. See Estate of Scherer, 
58 Cal. App. 2d 133, 136 P.2d 103 (1943); Feinfield, supra. However, it 
may be that, in allowing compensation for extraordinary services by the 
personal representative, the court can give some weight to the 
representative's services as an attorney in conserving and preserving 
the estate. Id. 

42. Prob. Code §§ 904, 911. 

43. Alameda County Probate Policy Manual § 1002; Contra Costa County 
Probate Policy Manual §§ 603, 605; Fresno County Probate Policy 
Memoranda § 9.3; Humboldt County Probate Rules § 12.15(c); Lake County 
Probate Rules § 13 .4(g); Los Angeles County Probate Policy Memorandum 
§§ 15.02, 16.01; Madera County Probate Rules §§ 10.14, 10.19; Marin 
County Rules of Probate Practice § 1203; Merced County Probate Rules 
§§ 1103, 1104, 1108; Monterey County Probate Rules § 4.31; Orange County 
Probate Policy Memorandum § 8.04; Riverside County Probate Policy 
Memoranda § 6.1004; Sacramento County Probate Policy Manual §§ 706, 707, 
708; San Bernardino County Probate Policy Memorandum § 906; San Diego 
County Probate Rules §§ 4.110, 4.111; San Francisco Probate Manual 
§§ 13.03, 13.04; San Joaquin County Probate Rules §§ 4-705, 4-706, 
4-1001; San Mateo County Probate Rules, Rules 486, 487; Santa Barbara 
County Probate Rules § 414(H); Santa Clara County Probate Rules 
§§ 5.6(c), 5.7(d); Santa Cruz County Probate Rules § 405; Solano County 
Probate Rules § 8 .11(d); Stanislaus County Probate Policy Manual 
§§ 11003, 1004, 1008(b), l102(e); Tuolumne County Probate Rules, Rules 
12 .ll(e), 12.14; Ventura County Probate Rules § 11.12( c); Yolo County 
Probate Rules § 20.5; Probate Rules of Third District Superior Courts, 
Rules 12.12(E), 12.15. 
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the allowance of both partial and final compensation. 

The statute should codify a provision found in local court rules 

that a partial allowance of compensation may be allowed when it appears 

likely that administration of the estate will continue for an unusually 

long time, where present payment will benefit the estate or 

beneficiaries, or where other good cause is shown. 44 

The statute should continue the provision of existing law that the 

estate attorney may be allowed compensation for a paralegal who 

performs extraordinary services under the attorney's direction. 45 The 

statute should make clear that compensation to the attorney for 

extraordinary services shall take into consideration the extent to 

which the services were performed by a paralegal and the extent of the 

attorney's direction and supervision of the paralegal. 

44. Lake County Probate Rules § 13.4(g); Marin County Rules of Probate 
Practice § 1203; Merced County Probate Rules § 1108; Orange County 
Probate Policy Memorandum § 8.04; Riverside County Probate Policy 
Memoranda § 6.1004; Sacramento County Probate Policy Manual § 708; San 
Bernardino County Probate Policy Memorandum § 906; San Francisco Probate 
Manual § 13.03(a); San Mateo County Probate Rules, Rule 486(a); Santa 
Clara County Probate Rules § 5.7 (d) ; Santa Cruz County Probate Rules 
§ 405; Stanislaus County Probate Policy Manual § 1008(b); Tuolumne 
County Probate Rules, Rule 12.11(e); Probate Rules of Third District 
Superior Courts, Rule 12.12(E). 

45. Prob. Code § 910. 
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RECOMMEBPED LEGISLATION 

The Commission's recommendations would be effectua 

of the statutory provisions set out below. 

WRITTEl'I AGJ!.!OOi!!Sl'IT COlfCERNIlfG PROBATE ATTORl!El H, .. " 

Business and Professions Code § 6147.5 (added). Agreement concerning 
attorney fees in formal probate proceeding 

6147.5. (a) This section applies only where an attorney agrees to 

serve as the attorney for a personal representative and the fee for the 

attorney's services is subject to the limitations imposed by Chapter 2 

(commencing with Section 10830) of Part 7 of the Probate Code. 

(b) The attorney who agrees to serve as the attorney for the 

personal representative shall, at the time the agreement concerning the 

providing of legal services is entered into, provide a duplicate copy 

of the agreement, signed by both the attorney and the personal 

representative, to the personal representative. 

(c) The agreement shall be in writing and shall include, but is 

not limited to, all of the following: 

(1) A statement of the general nature of the legal services to be 

provided pursuant to the agreement. 

(2) A statement of the compensation the personal representative 

and attorney have agreed upon: 

(A) If the compensation agreed upon is to be determined as 

provided in Sections 10830 and 10831 of the Probate Code, the agreement 

shall state the substance of the following: 

"For ordinary services, the attorney shall 

compensation upon the value of the estate, as follows: 

(1) Three percent on the first $100,000. 

(2) Two percent on the next $900,000. 

(3) One percent on the next 9 million dollars. 

receive 

(4) One-half of one percent on the next 15 million dollars. 

(5) For all above 25 million dollars, a reasonable amount to 

be determined by the court. 

"(The value of the estate is the fair market value of the 

property included in the decedent's probate estate as shown by an 

appraisal of the property, plus gains over the appraised value on 

sales, plus receipts, less loses from the appraised value on 

sales.) 
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"For extraordinary services, the attorney shall receive 

additional compensation in the amount the court determines to be 

just and reasonable." 

In addition, the agreement may, but need not, include a statement 

of the hourly rates or other standard rates, fees, or changes for 

extraordinary services, including rates, fees, or charges for paralegal 

services; and, if the agreement includes such a statement, the court 

shall consider but is not bound by the statement in determining the 

amount to be allowed as compensation for extraordinary services. 

(B) If the compensation agreed upon for the services described in 

Sections 10830 and 10831 is not to be determined as provided in 

Sections 10830 and 10831 of the Probate Code, the agreement shall state 

the hourly rate or other standard rates, fees, or charges for the legal 

services to be provided pursuant to the agreement or other method of 

determining the compensation for those services, including rates, fees, 

or charges for paralegal services, but the compensation so provided 

shall not exceed the amount allowed under Chapter 2 (commencing with 

Section 10830) of Part 7 of the Probate Code. 

(3) A statement of the respective responsibilities of the attorney 

and the client as to the performance of the contract. 

(4) The following statement which shall be on a separate page and 

shall be separately signed by the personal representative: 

DISCLOSURE STATEMENT CONCERNING ATTORNEY FEE 

The California statutes govern the compensation of the estate 

attorney and require that this disclosure statement be provided to you 

and be signed by you. 

For 

attorney 

schedule. 

ordinary services, the Probate Code provides that your 

is entitled to compensation determined by a statutory fee 

This statutory fee schedule provides that your attorney 

shall receive compensation upon the value of the estate, as follows: 

(1) Three percent on the first $100,000. 

(2) Two percent on the next $900,000. 

(3) One percent on the next 9 million dollars. 

(4) One-half of one percent on the next 15 million dollars. 
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(5) For all above 25 million dollars, a reasonable amount to be 

determined by the court. 

(The value of the estate is the fair market value of the property 

included in the decedent' s probate estate as shown by an appraisal of 

the property, plus gains over the appraised value on sales, plus 

receipts, less losses from appraised value on sales.) 

For extraordinary services, the statute provides that your 

attorney shall receive additional compensation in the amount the court 

determines to be just and reasonable. 

THE COURT WILL USE THE STATUTORY FEE SCHEDULE SET OUT ABOVE TO 

COMPUTE THE FEE OF YOUR ATTORNEY FOR ORDINARY SERVICES. YOU AND YOUR 

ATTORNEY MAY AGREE TO A LOWER FEE BUT MAY NOT AGREE TO A HIGHER FEE. 

IF YOU AND YOUR ATTORNEY AGREE TO A LOWER FEE FOR ORDINARY 

SERVICES, THE COURT WILL NOT AWARD A HIGHER FEE FOR ORDINARY SERVICES 

THAN THE AMOUNT PROVIDED IN YOUR AGREEMENT. THE COURT MAY, HOWEVER, 

AWARD AN ADDITIONAL AMOUNT FOR EXTRAORDINARY SERVICES. 

Date: 

Personal Representative 

(d) Failure to comply with any provision of this section renders 

the agreement voidable at the option of the personal representative, 

and the attorney shall, upon the agreement being voided, be entitled to 

collect compensation in an amount determined by court to be reasonable 

for the services actually provided, but the compensation shall not 

exceed the amount allowed under Chapter 2 (commencing with Section 

10830) of Part 7 of the Probate Code. 

(e) This section does not apply in any of the following cases: 

(1) Where the personal representative knowingly states in writing, 

after full disclosure of this section, that a writing concerning 

compensation of the attorney is not required. 

(2) Where the personal representative is a corporation. 

(3) Where the personal representative is a public officer or 

employee acting in the scope of the public office or employment. 
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(f) This section applies only to agreements described in 

sUbdivision (a) that are entered into after January 1, 1990, and 

Section 6148 does not apply to those agreements. 

Comment. Section 6147.5 is a new provision drawn from Sections 
6147 and 6148 of the Business and Professions Code. 

Subdivision (a) limits the application of the section. The 
section applies only to the written agreement concerning legal services 
to be provided to the personal representative in a formal probate 
proceeding. Section 6148 continues to govern legal services provided 
in connection with the estate of a decedent where there is no formal 
probate proceeding or where legal services are provided in connection 
with property that is not part of the probate estate or where legal 
services are provided to the estate by an attorney other than the 
estate attorney (as where an attorney is retained to bring an action to 
collect a debt owed to the estate). See Probate Code Sections 13157 
(attorney fee determined by agreement between parties for proceeding to 
obtain a court order determining succession to real property of small 
estate), 13660 (attorney fee determined by agreement between parties 
for petition to obtain a court order determining or confirming property 
passing to or belonging to surviving spouse). See also Probate Code 
Sections 13100-13116 (affidavit procedure to collect or transfer 
personal property of small estate), 13200-13209 (procedure to make real 
property title records reflect transfer of property to decedent's heirs 
or beneficiaries where small estate). See also the Comment to Probate 
Code Section 10804. 

Subdivision (b) is drawn from the first sentence of Section 6147 
(contingency fee contracts). 

Subdivision (c) is drawn from subdivision (a) of Section 6148 and 
subdivision (a) of Section 6147. Paragraph (1) of subdivision (c) is 
comparable to paragraph (2) of subdivision (a) of Section 6148. 

Paragraph (2) of subdivision (c) provides language that may be 
used in the agreement between the personal representative and estate 
attorney that satisfies the requirement that the agreement disclose the 
compensation of the attorney. Unlike Section 6148, the agreement need 
not set out the "hourly rate or other standard rates, fees, and charges 
applicable to the case" if the agreement is that the attorney is to 
receive the statutory compensation. Paragraph (2) permits the 
agreement to set out merely the statutory compensation schedule and a 
statement that the court will determine the amount of the compensation 
for extraordinary services. However, if the attorney's compensation is 
not determined using the statutory compensation schedule, then the 
agreement must set out the hourly rate or other standard rates, fees, 
and charges applicable to the case. In addition, if the attorney and 
personal representative so desire, they may set out an hourly rate or 
other standard rate for extraordinary services. This rate is not 
binding on the court, but the court will consider it in determining the 
allowance of compensation to the attorney for extraordinary services. 
See also Probate Code Sections 10832 (agreement for higher compensation 
void), 10852 (factors to be considered in determining the amount of 
compensation for extraordinary services), 10853 (services of paralegal 
performing extraordinary services). 

Paragraph (3) of subdivision (c) is same as paragraph (3) of 
subdivision (a) of Section 6148. 
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Paragraph (4) of subdivision (c) serves the same purpose as 
paragraph (5) of subdivision (a) of Section 6147 (contingency fee 
agreements). This paragraph contains the text of a disclosure 
statement that must be on a separate sheet and be signed by the 
personal representative. The purpose of the statement is to disclose 
to the client that the attorney and client may agree that the 
attorney's compensation for ordinary services will be lower than the 
statutory compensation. See also Probate Code Section 10832 (agreement 
for higher compensation for ordinary services void). 

Subdivision (d) is comparable to subdivision (c) of Section 6148, 
except that subdivision (c) of Section 6147.5 makes clear that the 
compensation allowed under that subdivision may not exceed the amount 
of the statutory compensation. If the estate attorney fails to comply 
with the requirements of Section 6147.5, the reasonable compensation 
fixed by the court is fixed in light of the reasonable value of the 
services actually provided in the particular case, and the attorney 
must establish the value of the services provided. 

The exceptions stated in subdivision (e) are comparable to 
exceptions stated in paragraphs (3) and (4) of subdivision (d) of 
Section 6148, except that Section 6147.5 contains an additional 
exception for the case where the personal representative is a public 
officer or employee acting in the scope of the public office or 
employment (to make the section not applicable to the public 
administrator). 

Subdivision (f) limits the application of Section 6147.5 to an 
agreement entered into after January 1, 1990. Prior to that time, the 
agreement is governed by the provisions of Section 6148. 

COMPERSATIOfi OF PERSONAL REPRESENTATIVE AND ESTATE ATTORnEY 

The following new Part 7 would be added to the Probate Code. 

PART 7. COMPEfiSATIOfi OF PERSOKAL REPRESEftTATIVE AND ESTATE ATTORnEY 

Outline of Proposed fiew Part 7 of Probate Code 

CHAPTER 1. COMPENSATION OF PERSONAL REPRESENTATIVE 
§ 10800. Compensation for ordinary services 
§ 10801. Additional compensation for extraordinary services 
§ 10802. Compensation provided by decedent's will 
§ 10803. Agreement for higher compensation void 
§ 10804. Use of experts, technical advisors, and other 

assistants 
§ 10805. Apportionment of compensation 

§ 10830. 
§ 10831. 
§ 10832. 
§ 10833. 

CHAPTER 2. COMPENSATION OF ESTATE ATTORNEY 
Compensation for ordinary services 
Additional compensation for extraordinary services 
Agreement for higher compensation void 
Compensation provided by decedent's will 
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§ 10834. Personal representative may not receive dual 
compensation as estate attorney unless authorized 
by will 

§ 10835. Apportionment of compensation 

CHAPTER 3. ALLOWANCE OF COMPENSATION BY COURT 
§ 10850. Partial allowance of compensation 
§ 10851. Final compensation 
§ 10852. Matters to be considered in determining 

compensation for extraordinary services 
§ 10853. Services of paralegal performing extraordinary 

services 
§ 10854. Limitation on allowance of compensation for 

extraordinary services 

CHAPrER 1. COMPEl'fSATIOl'f OF PERSOl'fAL RKPRKSEl'fTATIVE 

§ 10800. Compensation for ordinary services 

10800. (a) Subject to the provisions of this chapter, for 

ordinary services the personal representative shall receive 

compensation based on the value of the estate accounted for by the 

personal representative, as follows: 

(1) Three percent on the first one hundred thousand dollars 

($100,000). 

(2) Two percent on the next nine hundred thousand dollars 

($900,000). 

(3) One percent on the next nine million dollars ($9,000,000). 

(4) One-half of one percent on the next fifteen million dollars 

($15,000,000). 

(5) For all above twenty-five million dollars ($25,000,000), a 

reasonable amount to be determined by the court. 

(b) For the purposes of this section, the value of the estate 

accounted for by the personal representative is the total amount of the 

appraisal of property in the inventory, plus gains over the appraisal 

value on sales, plus receipts, less losses from the appraisal value on 

sales, without reference to encumbrances or other obligations on estate 

property. 

Conunent. Subdivision (a) of Section 10800 supersedes the first 
sentence of former Section 901. The four percent rate on the first 
$15,000 in former Section 901 is not continued; the highest rate under 
Section 10800 is the three percent rate on the first $100,000. 
Subdivision (b) restates the first sentence of the second paragraph of 
former Section 901 without substantive change. 
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The last sentence of former Section 901 is not continued. Before 
1965, the usual practice was to use gross value of real property to 
calculate the statutory fee unless the property was sold during 
proba te, in which case only the decedent' s equity in the property was 
used. Under the 1965 revision to former Section 901, gross value was 
used, whether or not a sale had taken place. See Review of Selected 
1965 Code Legislation, at 222 (Cal. Cont. Ed. Bar 1965). Section 10801 
continues the substance of the 1965 provision. The last sentence of 
former Section 901 was included in 1965 to make clear that the former 
practice was being changed; it is no longer necessary to continue this 
sentence. 

Compensation is computed using the total amount of the appraisal 
of property in the inventory (see Sections 8800-8802, 8850, 8900), plus 
gains over the appraisal value on sales, plus receipts, less losses 
from the appraisal value on sales, without reference to encumbrances or 
other obligations on estate property. Property is appraised at its 
fair market value at the time of the decedent's death. See Section 
8802. The amount of any liens or encumbrances on the property is not 
subtracted from the fair market value used for the purpose of computing 
the compensation under this section. 

A court order allowing the compensation to the personal 
representative is required before the compensation may be paid, and the 
compensation allowed is paid out of funds of the estate. See Sections 
10850 and 10851. As to allowing a portion of the compensation of the 
personal representative (on account of services rendered up to the time 
of allowance), see Section 10850. See also Section 12205 (reduction of 
compensation for delay in closing estate administration). 

The personal representative may employ or retain experts, 
technical advisors, and others to assist in the performance of the 
duties of the office. As to when these persons may be paid out of 
funds of the estate and when they must be paid out of the personal 
representative's own funds, see Section 10804. 

As to the right of an attorney to receive dual compensation for 
services as personal representative and as estate attorney, see Section 
10834. 

§ 10801. Additional compensation for extraordinary services 

10801. Subject to the provisions of this chapter, in addition to 

the compensation provided by Section 10800, the court may allow 

additional compensation for extraordinary services by the personal 

representative in an amount the court determines is just and reasonable. 

Comment. Section 10801 restates the first sentence of former 
Section 902 without substantive change. See also Section 12205 
(reduction of compensation for delay in closing estate administration). 

The listing in former Section 902 of examples of what constitutes 
extraordinsry services is not continued. The former list was 
incomplete. Omission of the list is not intended to change the law, 
but rather to recognize that case law is well developed in this area. 
As to what services are extraordinary, see the Comment to Section 
10831. See also Section 10852 (factors to be considered by court in 
allowing compensation for extraordinary services). 
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§ 10802. Compensation provided by decedent's will 

10802. (a) Subject to subdivision (b), if the decedent's will 

makes provision for the compensation of the personal representative, 

the compensation provided by the will shall be the full and only 

compensation for the services of the personal representative. 

(b) If the personal representative files with the court a written 

instrument renouncing the compensation provided for in the will, the 

personal representative shall be compensated as provided in this 

chapter. 

Comment. Section 10802 restates former Section 900 and a portion 
of the first sentence of former Section 901 without substantive 
change. Subdivision (a) of Section 10802 permits the personal 
representative to receive a greater amount of compensation than the 
statutory compensation if the decedent's will makes provision for the 
greater amount of compensation. If the compensation provided for in 
the will is less than the statutory compensation, subdivision (b) of 
Section 10802 permits the personal representative to renounce the 
compensation provided in the will and to be compensated as provided in 
this chapter. 

§ 10803. Agreement for higher compensation void 

10803. An agreement between the personal representative and an 

heir or devisee for higher compensation than that provided by this 

chapter is void. 

Comment. Section 10803 restates former Section 903 without 
substantive change. This section applies to compensation for both 
ordinary and extraordinary services. Nothing prevents the personal 
representative from waiving all compensation or agreeing to take less 
than the statutory compensation. See In re Estate of Marshall, 118 
Cal. 379, 381, 50 P. 540 (1897) (statutory compensation allowed when 
evidence of alleged agreement for lower compensation was 
insufficient). See also Feinfield, Fees and Commissions, in 2 
California Decedent Estate Practice § 20.5 (Cal. Cont. Ed. Bar 1987). 

§ 10804. Use of experts. technical advisors. and other assistants 

10804. (a) The personal representative may employ tax counsel, 

tax audi tors, accountants, or other tax experts for the providing of 

services in the computation, reporting, or making of tax returns, or in 

negotiations which may be necessary for the final determination and 

payment of taxes, and may pay for such services out of funds of the 

estate. 
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(b) The personal representative may employ any expert, tecbnical 

advisor, or other qualified person when necessary for the providing of 

extraordinary services to the estate, and may pay for the services of 

that person out of funds of the estate. 

(c) The personal representative may employ any qualified person, 

including a member of the State Bar of California, to assist the 

personal representative in the performance of the ordinary services of 

the personal representative and may pay for the services of that person 

out of the personal representative's own funds. At the request of the 

personal representative, the court may order payment out of the estate 

directly to the person assisting the personal representative in the 

performance of the ordinary services, the payment to be charged against 

and deducted from the compensation that otherwise would be paid to the 

personal representative. 

(d) If not previously authorized or approved by the court, the 

amounts paid out of funds of the estate pursuant to subdivisions (a) 

and (b) are subject to court review at the time of the final account. 

The employment and payment of a person under subdivision (c) need not 

be authorized or approved by the court. 

(e) The employment of a person under this section does not relieve 

the personal representative from any liability arising out of the 

performance of, or the failure to perform, the duties of a personal 

representa tive. 

Comment. Subdivision (a) of Section 10804 restates without 
substantive change the second sentence of former Section 902. The tax 
expert employed pursuant to Section 10804 is paid out of funds of the 
estate; the compensation to which the personal representative is 
entitled under Section 10800 is not reduced because the tax expert is 
employed to assist the personal representative to perform duties in 
connection with taxes. This is because the services in connection with 
the taxes are extraordinary services. See the Comment to Section 10831. 

The attorney for the personal representative also is paid out of 
funds of the estate and the compensation under Section 10800 is not 
reduced because of such payment. 

Subdivisions (b), (c), and (d) are new. If the personal 
representative hires another to assist in the performing of the duties 
of the personal representative, the person hired is paid out of the 
personal representative's own funds if the person is assisting the 
personal representative in performing ordinary services. See Estate of 
LaMotta, 7 Cal. App. 3d 960, 86 Cal. Rptr. 880 (1970) (expenditure to 
compensate an investigator for locating estate assets not allowable 
because this is a statutory duty of the representative). However, if 
the execution of the particular duty requires extraordinary services, 
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then the personal representative may be allowed additional compensation 
for the extraordinary services (Section 10801) which could include an 
allowance to the personal representative to cover the cost of 
compensating another to assist in performing the extraordinary services 
or the person assisting in performing the extraordinary services could 
be paid out of estate funds and the allowance to the personal 
representative for performing the extraordinary service reduced 
accordingly. For example, a manager may be needed to run the 
decedent's business. The reasonable salary of the mansger may be paid 
from estate funds, and the allowance to the personal representative for 
managing the business reduced to recognize the payment to the business 
manager from funds of the estate. On the other hand, the business may, 
for example, be managed by an employee of the personal representative, 
and the personal representative may request an allowance for the 
extraordinary management services that covers the entire cost of 
providing those services. 

An expert employed under Section 10804 may include, for example, 
an attorney hired to bring a law suit to collect a debt owed by a third 
person to the estate or to handle litigation against the decedent or 
the estate, or to do other extraordinary legal services for the 
estate. Subdivision (b) permits the personal representative to retain 
this lawyer and to pay for the services rendered by the lawyer out of 
the estate. See the examples of litigation concerning the estate in 
the Comment to Section 10831. See also the Comment to Section 10854. 
If not previously authorized or approved by the court, the need for the 
lawyer and the fee of the lawyer are subject to review by the court at 
the time of the final account. See subdivision (d) of Section 10804. 
See also Sections 11001 and 11004. 

Subdivision (c) makes clear that the personal representative may 
make an agreement with the estate attorney that the estate attorney 
will assist the personal representative in performing the ordinary 
services of that office. This is consistent with existing practice. 
See Fresno County Probate Policy Memoranda § 9.4(c), reprinted in 
California Local Probate Rules (9th ed., Cal. Cont. Ed. Bar 1988); Los 
Angeles Superior Court Guidelines on Attorney Fees in Decedents' 
Estates, Part E, § ILl, reprinted in California Local Probate Rules, 
supra; Rules of Professional Conduct of the State Bar of California, 
Rule 5-101. Court authorization or approval is not required when the 
attorney is paid by the personal representative from the personal 
representstive's own funds. This changes the former practice in at 
least one court. See Fresno County Probate Policy Memoranda § 9.4(c), 
reprinted in Cali fornia Local Probate Rules, supra (court approval of 
contract required). Compare Los Angeles Superior Court Guidelines on 
Attorney Fees in Decedents' Estates, Part E, § 11.1, reprinted in 
California Local Probate Rules, supra. 

Subdivision (d) indicates when court authorization or approval is 
required. Amounts paid out of estate funds under subdivisions (a) and 
(b) are subject to court review. Payment may not be made to the estate 
attorney unless authorized by the court. See Sections 10831, 10850, 
10851. But court authorization or approval is not required when an 
attorney or other person is hired under subdivision (c) to assist the 
personal representative in performing ordinary services. 

Subdivision (e) makes clear that the personal representative may 
not avoid liability for failure to perform properly the duties of the 
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office by hiring another to assist in the performance of the duty. 
See, for example, Section 9600 (duty to use ordinary care and diligence 
in management and control of the estate). See also Section 9612 
(effect of court authorization or approval). 

Nothing in Section 10804 changes the rule that necessary expenses 
in the administration of the estate, including but not limited to 
necessary expenses in the care, management, preservation, and 
settlement of the estate, are to be paid from the estate. See Section 
11004 which permits expenses such as insurance, gardening, pool 
maintenance, and maintenance of property pending sale or distribution 
to be paid from the estate. 

§ 10805. Apportionment of compensation 

10805. I f there are two or more personal representatives, the 

personal representative's compensation shall be apportioned among the 

personal representatives by the court according to the services 

actually rendered by each personal representative or as agreed to by 

the personal representatives. 

Comment. Section 10805 restates the second sentence of former 
Section 901 without substantive change, with the addition of the 
reference to an agreement between the personal representatives 
concerning apportionment of their compensation. The added language is 
drawn from Section 8547 (division of compensation between special 
administrator and general personal representative). 

CHAPTER 2. COMPEBSATIOl'l OF ESTATE ATTORl'IEY 

§ 10830, Compensation for ordinary services 

10830. (a) Subject to the provisions of this chapter, for ordinary 

services the attorney for the personal representative shall receive 

compensation based on the value of the estate accounted for by the 

personal representative, as follows: 

(1) Three percent on the first one hundred thousand dollars 

($100,000) • 

(2) Two percent on the next nine hundred thousand dollars 

($900,000). 

(3) One percent on the next nine million dollars ($9,000,000). 

(4) One-half of one percent on the next fifteen million dollars 

($15,000,000). 

(5) For all above twenty-five million dollars ($25,000,000), a 

reasonable amount to be determined by the court. 
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(b) For the purposes of this section, the value of the estate 

accounted for by the personal representative is the total amount of the 

appraisal of property in the inventory, plus gains over the appraisal 

value on sales, plus receipts, less losses from the appraisal value on 

sales, without reference to encumbrances or other obligations on estate 

property. 

Comment. Section 10830 supersedes the portion of the first 
sentence of former Section 910 which provided in substance that the 
attorney for the personal representative was allowed for ordinary 
services the same amounts as were allowed the personal representative 
for ordinary services under Section 901. The four percent rate on the 
first $15,000 in former Section 901 is not continued. The highest rate 
under Section 10830 is the three percent rate on the first $100,000. 
The statutory compensation schedule set out in Section 10830 does not 
preclude an agreement for a lower compensation. See Section 10832. 
See also Business and Professions Code Section 6147.5(c)(4) (separately 
signed disclosure statement informing personal representative that the 
personal representative and the attorney may make an agreement for a 
lower fee for ordinary services). If the attorney fails to satisfy 
the requirements for a written agreement with the personal 
representative and separate disclosure statement where the agreement 
and statement are required, the attorney is entitled to collect 
compensation in an amount determined by the court to be reasonable for 
the services actually provided, but the compensation may not exceed the 
compensation provided in Article 2 (commencing with Section 10830). 
See Business and Professions Code Section 6l47.5(d). 

Compensation is computed using the total amount of the appraisal 
of property in the inventory (see Sections 8800-8802, 8850, 8900), plus 
gains over the appraisal value on sales, plus receipts, less losses 
from the appraisal value on sales, without reference to encumbrances or 
other obligations on estate property. Property is appraised at its 
fair market value at the time of the decedent's death. See Section 
8802. The amount of any liens or encumbrances on the property is not 
subtracted from the fair market value used for the purpose of computing 
the compensation under this section. 

A court order allowing the compensation to the attorney is 
required before the compensation may be paid, and the compensation 
allowed is paid out of funds of the estate. See Sections 10850 and 
10851. As to allowing a portion of the compensation of the attorney 
(on account of services rendered up to the time of allowance), see 
Section 10850. See also Section 12205 (reduction of compensation for 
delay in closing estate administration). As to the right of an 
attorney to receive dual compensation for services as personal 
representative and as estate attorney, see Section 10834. 

§ 10831. Additional compensation for extraordinary services 

10831. Subject to the provisions of this chapter, in addition to 

the compensation provided by Section 10830, the court may allow 

addi tional compensation for extraordinary services by the attorney for 
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the personal representative in an amount the court determines is just 

and reasonable. 

Comment. Se.ction 10831 continues the last portion of the first 
sentence of former Section 910 without substantive change. Even though 
services are extraordinary, the court still has discretion whether or 
not to award compensation for them. Estate of Walker, 221 Cal. App. 2d 
792, 795-96, 34 Cal. Rptr. 832 (1963). As to the factors to be 
considered by the court in allowing additional compensation for 
extraordinary services, see Section 10852. See also Section 12205 
(reduction of compensation for delay in closing estate administration). 

The listing in former Section 902 of examples of what constitutes 
extraordinary services is not continued. The former list was 
incomplete. See Estate of Buchman, 138 Cal. App. 2d 228, 291 P.2d 547 
(1955). Omission of the list is not intended to change the law, but 
rather to recognize that the case law is well developed in this area. 
Under Sections 10831 and 10832, the following services are 
extraordinary: 

(1) Sales or mortgages of real or personal property. Estate of 
Fraysher, 47 Cal. 2d 131, 301 P.2d 848 (1956); Estate of McSweeney, 123 
Cal. App. 2d 787, 798, 268 P.2d 107 (1954). 

(2) Contested or litigated claims against the estate. In re 
Estate of Keith, 16 Cal. App. 2d 67, 68-69, 60 P.2d 171 (1936); In re 
Estate of Dunton, 15 Cal. App. 2d 729, 734, 60 P.2d 159 (1936). 

(3) Tax services. Estate of Bray, 230 Cal. App. 2d 136, 144, 40 
Cal. Rptr. 750 (1964). 

(4) Defense of eminent domain proceeding involving estate 
property. Estate of Blair, 127 Cal. App. 2d 130, 273 P.2d 349 (1954). 

(5) Litigation to defend the estate against imposition of a 
constructive trust on estate assets. Estate of Turino, 8 Cal. App. 3d 
642, 87 Cal. Rptr. 581 (1970). 

(6) Other litigation concerning estate property. In re Estate of 
Keith, 16 Cal. App. 2d 67, 70, 60 P.2d 171 (1936) (shareholders' 
liability suit). 

(7) Carrying on decedent's business. 
App. 2d 133, 136 P.2d 103 (1943); Estate 
358-60, 121 P.2d 716 (1942); In re Estate 
346, 353, 108 P.2d 973 (1941). 

Estate of Scherer, 
of King, 19 Cal. 
of Allen, 42 Cal. 

58 Cal. 
2d 354, 
App. 2d 

(8) Will contest under some circumstances. In re Estate of 
Dunton, 15 Cal. App. 2d 729, 731-33, 60 P.2d 159 (1936) (will contest 
after will admitted to probate); Estate of Schuster, 163 Cal. App. 2d 
337, 209 Cal. Rptr. 289 (1984) (defense of will contest before probate). 

(9) Litigation to construe or interpret a will. Estate of 
Halsell, 138 Cal. App. 2d 680, 292 P.2d 300 (1956); Estate of Feldman, 
78 Cal. App. 2d 778, 793-94, 178 P.2d 498 (1947). 

(10) Defense of personal representative'S account. Estate of 
Beach, 15 Cal. 3d 623, 644, 542 P.2d 994, 125 Cal. Rptr. 570 (1975); 
Estate of Beirach, 240 Cal. App. 2d 864, 866-68, 50 Cal. Rptr. 5 
(1966); Estate of Raphael, 128 Cal. App. 2d 92, 97, 274 P.2d 880 (1954). 

(11) Securing a loan to pay debts of the estate. In re Estate of 
O'Connor, 200 Cal. 646, 651, 254 P. 269 (1927). 

(12) Heirship proceedings. Estate of Harvey, 103 Cal. App. 2d 
192, 195, 199, 229 P.2d 68 (1951). 
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(13) Legal services in connection with authorized sale of bonds in 
the estate. Estate of Neff, 56 Cal. App. 2d 728, 133 P.2d 413 (1943). 

(14) Appeal from a judgment adverse to the estate. Ludwig v. 
Superior Court, 217 Cal. 499, 19 P.2d 984 (1933). 

(15) Successful defense of personal representative in removal 
proceeding. Estate of Fraysher, 47 Cal. 2d 131, 136, 301 P.2d 848 
(1956). 

(16) Unlawful detainer action for the estate. Estate of Isenberg, 
63 Cal. App. 2d 214, 217-18, 146 P.2d 424 (1944). 

The foregoing is not an exhaustive list. Other extraordinary 
services may be added to this list by case law or court rule. See 
generally Feinfield, Fees and Commissions, in 2 California Decedent 
Estate Practice § 20.28 (Cal. Cont. Ed. Bar 1987); Los Angeles County 
Probate Policy Memorandum § 15.08, reprinted in California Local 
Probate Rules (9th ed., Cal. Cont. Ed. Bar 1988). 

Extraordinary services for which the attorney may apply to the 
court for compensation include extraordinary services performed by a 
paralegal under the direction and supervision of the attorney. See 
Section 10853. 

§ 10832. Agreement for higher compensation void 

10832. An agreement between the personal representative and the 

attorney for higher compensation for the attorney than that permitted 

under this chapter is void. 

Comment. Section 10832 makes an agreement for higher than 
statutory compensation void. This continues the substance of the 
principle of former Probate Code Section 903 which may have been made 
applicable to estate attorneys by the first sentence of former Probate 
Code Section 910. See Feinfield, Fees and Commissions, in 2 California 
Decedent Estate Practice § 20.5 (Cal. Cont. Ed. Bar 1987) ("principle 
of Frob C §903 should apply to contracts between an attorney and the 
decedent, even though §903 is not expressly applicable"). 
Notwithstanding that the agreement between the attorney and the 
personal representative provides for higher compensation, the attorney 
is entitled only to the amount of compensation provided for in this 
chapter. 

The compensation provided under this article is considered to be 
reasonable compensation if the requirements of Business and Professions 
Code Section 6147.5 (written agreement and disclosure statement) are 
satisfied. But nothing in Section 10832 precludes the personal 
representative and the estate attorney from making an agreement for 
lower compensation than that provided for in this article. See Estate 
of Morrison, 68 Cal. App. 2d 280, 285, 156 P.2d 473 (1945); Feinfield, 
Fees and Commissions, in 2 California Decedent Estate Practice § 20.5 
(Cal. Cont. Ed. Bar 1987). If an agreement for lower compensation is 
made, the court will not award a higher fee for ordinary services than 
the fee provided for ordinary services in the agreement. See Business 
and Professions Code Section 6147.5 (written agreement and disclosure 
statement). 

This chapter does not limit compensation of the attorney for 
legal services provided in connection with property that is not part of 
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the probate estate. For example, this chapter does not limit the fee 
the attorney may charge for assisting the beneficiary in collecting 
life insurance benefits or other property that is not part of the 
probate estate. See also Probate Code Sections 13157 (attorney fee 
determined by agreement between parties for proceeding to obtain a 
court order determining succession to real property of small estate), 
13660 (attorney fee determined by agreement between parties for 
petition to obtain a court order determining or confirming property 
passing to or belonging to surviving spouse). See also Probate Code 
Sections 13100-13116 (affidavit procedure to collect or transfer 
personal property of small estate), 13200-13209 (procedure to make real 
property title records reflect transfer of property to decedent's heirs 
or beneficiaries where small estate). The personal representative may 
employ the estate attorney to perform nonlegal services that constitute 
ordinary services of the personal representative, and may pay the 
attorney out of the personal representative's own funds. See Section 
10804(c). 

§ 10833. Compensation provided by decedent's will 

10833. (a) Subject to SUbdivision (b), if the decedent' swill 

makes provision for the compensation of the attorney for the personal 

representative, the compensation provided by the will shall be the full 

and only compensation for the services of the attorney for the personal 

representative. 

(b) If the attorney files with the court a written instrument 

renouncing the compensation provided for in the will, the attorney 

shall be compensated as provided in this chapter. 

Comment. Section 10833 continues the substance of former Section 
900 and a portion of the first sentence of former Section 901 insofar 
as those provisions were made applicable to estate attorneys by the 
first sentence of former Section 910. 

Subdivision (a) of Section 10833 permits the attorney for the 
personal representative to receive a greater amount of compensation 
than the statutory compensation if the decedent's will makes provision 
for the greater amount of compensation. See Estate of Van Every, 67 
Cal. App. 2d 164, 153 P.2d 614 (1944) ($4,000 bequest to attorney in 
lieu of $1,696.33 statutory fee). If the compensation provided for in 
the will is less than the statutory compensation, subdivision (b) of 
Section 10802 permits the attorney to renounce the compensation 
provided in the will and to be compensated as provided in this chapter. 

§ 10834. Personal representative may not receive dual compensation as 
estate attorney unless authorized by will 

10834. Unless expressly authorized by the decedent' s will, a 

personal representative who is an attorney may receive the personal 
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representative's compensation but not compensation for services as the 

estate attorney. 

Comment. Section 10834 codifies case law. See In re Estate of 
Parker, 200 Cal. 132, 251 P. 907 (1926); Estate of Downing, 134 Cal. 
App. 3d 256, 184 Cal. Rptr. 511 (1982); Estate of Haviside, 102 Cal. 
App. 3d 365, 368-69, 162 Cal. Rptr. 393, 395 (1980). The provision 
that dual compensation may be paid if expressly authorized by the 
decedent's will also codifies case law. See Estate of Thompson, 50 
Cal. 2d 613, 328 P.2d 1 (1958); Estate of Crouch, 240 Cal. App. 2d 801, 
49 Cal. Rptr. 926 (1966). 

An attorney who serves as personal representative may not become 
entitled to compensation as attorney by waiving compensation as 
personal representative. Estate of Hart, 204 Cal. App. 2d 634, 22 Cal. 
Rptr. 495 (1962). See generally Feinfield, Fees and Commissions. in 2 
California Decedent Estate Practice § 20.10-20.12 (Cal. Cont. Ed. Bar 
1987) . 

§ 10835. APDortioDlllent of compensation 

10835. If there are two or more attorneys for the personal 

representative, the attorney's compensation shall be apportioned among 

the attorneys by the court according to the services actually rendered 

by each attorney or as agreed to by the attorneys. 

Comment. Section 10835 continues the substance of the second 
sentence of former Section 901 as it was applied to estate attorneys by 
the first sentence of former Section 910, with the addition of the 
reference to an agreement between the attorneys concerning 
apportionment of their compensation. The added language is drawn from 
Section 8547 (division of compensation between attorneys for special 
administrator and general personal representative). 

CHAPTER 3. ALLOWANCE OF COMPEIfSATIOIf BY COURT 

§ 10850. Partial allowance of compensation 

10850. (a) At any time after four months from the issuance of 

letters: 

(1) The personal representative may file a petition requesting an 

allowance on the compensation of the personal representative. 

(2) The personal representative or the attorney for the personal 

representative may file a petition requesting an allowance on the 

compensation of the attorney for the personal representative. 

(b) Notice of the hearing on the petition shall be given as 

provided in Section 1220 to all of the following: 

(1) Each person listed in subdivision (c) of Section 1220. 
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(2) Each mown heir whose interest in the estate is affected by 

the payment of the compensation. 

(3) Each mown devisee whose interest in the estate is affected by 

the payment of the compensation. 

(4) The State of California if any portion of the estate is to 

escheat to it and its interest in the estate is affected by the payment 

of the compensation. 

(c) On the hearing, the court may make an order allowing the 

portion of the compensation of the personal representative or attorney, 

on account of services rendered up to that time, that the court 

determines is proper. In the case of an allowance to the personal 

representative, the order shall authorize the personal representative 

to charge against the estate the amount allowed. In the case of an 

allowance to the attorney, the order shall require the personal 

representative to pay the amount allowed to the attorney out of the 

estate. 

Comment. Section 10850 continues the substance of former Sections 
904 and 911 with the omission of the requirement of former Section 911 
that the "payment shall be made forthwith." There are situations where 
there are not sufficient funds available to pay the amount allowed 
forthwith. As to the priority for payment, see Section 11420. See 
also Section 11424 (liability of personal representative for failure to 
pay). 

The court for good cause may dispense with the notice otherwise 
required to be given to a person under Section 10850. See Section 
l220(f). Nothing in Section 10850 excuses compliance with the 
requirements for notice to a person who has requested special notice. 
See Section l220(e). The court may require further or additional 
notice, including a longer period of notice. See Section 1202. The 
court may, for good cause, shorten the time for giving notice. See 
Section 1203. For additional. provisions relating to notice, see 
Sections 1200 to 1265. For the matters to be considered in determining 
the amount of compensation for extraordinary services, see Section 
10852. If extraordinary services are performed by a paralegal, the 
petition for compensation must include additional information. See 
Section 10853. For a limitation on the court's authority to award a 
partial allowance of fees for extraordinary services, see Section 
10854. See also Sections 8547 (compensation of special administrator 
and attorney for special administrator), 10954(c) (final report to show 
compensation), and 12205 (reduction of compensation for delay in 
closing estate administration). See also Section 52 (defining 
"letters"). 

§ 10851. Final compensation 

10851. (a) At the time of the filing of the final account and 

petition for an order for final distribution: 
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(1) The personal representative may petition the court for an 

order fixing and allowing the personal representative's compensation 

for all services rendered in the estate proceeding. 

(2) The personal representative or the attorney who has rendered 

services to the personal representative may petition the court for an 

order fixing and allowing the compensation of the attorney for all 

services rendered in the estate proceeding, 

(b) The request for compensation may be included in the final 

account or the petition for final distribution or may be made in a 

separate petition. 

(c) Notice of the hearing on the petition shall be given as 

provided in Section 1220 to all of the following: 

(1) Each person listed in subdivision (c) of Section 1220. 

(2) Each known heir whose interest in the estate is affected by 

the payment of the compensation. 

(3) Each known devisee whose interest in the estate is affected by 

the payment of the compensation. 

(4) The State of California if any portion of the estate is to 

escheat to it and its interest in the estate is affected by the payment 

of the compensation. 

Cd) On the hearing, the court shall make an order fixing and 

allowing the compensation for all services rendered in the estate 

proceeding. In the case of an allowance to the personal 

representative, the order shall authorize the personal representative 

to charge against the estate the amount allowed, less any amount 

previously charged against the estate pursuant to Section 10850. In 

the case of the attorney's compensation, the order shall require the 

personal representative to pay the attorney out of the estate the 

amount allowed, less any amount previously paid to the attorney out of 

the estate pursuant to Section 10850. 

Comment, Section 10851 is a new provision drawn from Section 
10850. Final compensation is not to be paid until there is a final 
account or a final distribution. As to the priority for payment, see 
Section 11420. See also Section 11424 (liability of personal 
representative for failure to pay). Section 10851 is in accord with 
existing practice. See Feinfield, Fees and C07JJ1JJissions, in 2 
California Decedent Estate Practice § 20.34 (Cal. Cont. Ed. Bar 1987). 

The court for good cause may dispense with the notice otherwise 
required to be given to a person under Section 10851. See Section 

-36-



l220(f). Nothing in Section 10851 excuses compliance with the 
requirements for notice to a person who has requested special notice. 
See Section l220(e). The court may require further or additional 
notice, including a longer period of notice. See Section 1202. The 
court may, for good cause, shorten the time for giving notice. See 
Section 1203. For additional provisions relating to notice, see 
Sections 1200 to 1265. For the matters to be considered in determining 
the amount of compensation for extraordinary services, see Section 
10852. See also Sections 8547 (compensation of special administrator 
and attorney for special administrator), 10954(c) (final report to show 
compensation), and 12205 (reduction of compensation for delay in 
closing estate administration). If extraordinary services are 
performed by a paralegal, the petition for compensation must include 
additional information. See Section 10853. 

Rote. As to local court rules, see Alameda County Probate Policy 
Manual § 1002 (fees must be stated in petitions for distribution); 
Contra Costa County Probate Policy Manual §§ 603 (petition for 
distribution must show computation of fees), 605 (total fees not 
allowed before approval of final account and decree of distribution); 
Fresno County Probate Policy Memoranda § 9.3 (total fees ordinarily not 
allowed before approval of final account and decree of distribution); 
Humboldt County Probate Rules § l2.l5(c) (petition for final 
distribution must show computation of fees requested); Lake County 
Probate Rules § l3.4(g) (extraordinary fees ordinarily not allowed 
before court approval of final accounting); Los Angeles County Probate 
Policy Memorandum §§ 15.02, 16.01 (total fees not fixed until approval 
of final account and decree of distribution); Madera County Probate 
Rules §§ 10.14 (total fees not allowed until approval of final account 
and decree of distribution), 10.19 (petition for final distribution 
must contain computation of fees requested); Marin County Rules of 
Probate Practice § 1203 (extraordinary fees usually not allowed before 
court approval of final accounting; partial allowance of fees not 
allowed before filing of inventory); Merced County Probate Rules 
§§ 1103 (petition for distribution must show calculation of feea), 1104 
(total fees ordinarily not allowed until approval of final accounting), 
1108 (court prefers to consider extra compensation at time of final 
account); Monterey County Probate Rules § 4.31 (total fees normally not 
allowed until approval of final account and decree of distribution); 
Orange County Probate Policy Memorandum § 8.04 (court prefers to fix 
fees when an account is considered; total fees not allowed before 
approval of final account and decree of distribution; court prefers to 
consider extraordinary fees at time of final distribution); Riverside 
County Probate Policy Memoranda § 6.1004 (accounts or petitions for 
distribution must show computation of fees requested; total fees 
ordinarily not allowed before approval of final account and judgment of 
distribution; court prefers to consider extraordinary fees at time of 
final distribution); Sacramento County Probate Policy Manual §§ 706 
(petition for distribution must show calculation of fees), 707 (total 
fees normally not fixed before approval of final account and judgment 
of distribution), 708 (court prefers to consider extra fees with final 
account); San Bernardino County Probate Policy Memorandum § 906 
(petition for distribution must show calculation of fees; extraordinary 
fees ordinarily requested with petition for final distribution»; San 
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Diego County Probate Rules §§ 4.110, 4.111 (no partial allowance of 
fees before first accounting; total fees not allowed before approval of 
final account and decree of distribution); San Francisco Probate Manual 
§§ 13.03 (total fees generally not allowed before final distribution), 
13.04 (application for fees may be included in petition for settlement 
of account or for distribution, or in separate petition); San Joaquin 
County Probate Rules §§ 4-705 (petition for distribution must show 
calculation of fees), 4-706 (total fees ordinarily not allowed before 
approval of final accounting), 4-1001 (petition for final distribution 
must contain computation of fees or waiver); San Mateo County Probate 
Rules, Rules 486 (total fees generally not allowed before final 
distribution), 487 (application for fees may be included in petition 
for settlement of account or for distribution, or in separate 
petition); Santa Barbara County Probate Rules § 4l4(H) (petition for 
distribution must state fees requested; total fees normally not allowed 
before approval of final account and decree of distribution); Santa 
Clara County Probate Rules §§ 5.6(c) (unless waived, computation of 
fees must be included in petition for final distribution), 5.7(d) 
(allowances on extraordinary fees ordinarily not allowed); Santa Cruz 
County Probate Rules § 405 (ordinarily extraordinary fees not allowed 
before approval of final accounting); Solano County Probate Rules 
§ 8.ll(d) (partial payment of fees ordinarily disallowed until first 
accounting and showing of need for additional administration; total 
fees not allowed before approval of final account and final 
distribution); Stanislaus County Probate Policy Manual §§ 1003 
(petition for distribution must show calculation of fees), 1004 (total 
fees ordinarily not allowed before approval of final accounting), 
1008(b) (court prefers to consider extraordinary fees at time of final 
account), ll02(e) (petition for final distribution must contain 
computation of fees requested or waiver); Tuolumne County Probate 
Rules, Rules l2.ll(e) (no allowance of extraordinary fees will be made 
except for good cause shown), 12.14 (final account or petition for 
final distribution must contain computation of fees requested); Ventura 
County Probate Rules § l1.l2(c) (account or petition for distribution 
must show fees paid and calculation; total fees ordinarily not allowed 
before approval of final accounting and decree of distribution); Yolo 
County Probate Rules § 20.5 (petition for distribution seeking approval 
of fees must show calculation); Probate Rules of Third District 
Superior Courts, Rules l2.l2(E) (no allowance of extraordinary fees 
made except for good cause shown) , 12.15 (petition for final 
distribution shall contain computation of fees requested). 

§ 10852. Matters to be considered in determining compensation for 
extraordinary services 

10852. In determining what is just and reasonable compensation 

for extraordinary services, the court shall consider all of the 

relevant circumstances, which may include but are not limited to the 

following: 

(a) The nature and difficulty of the task performed. 

(b) The results achieved. 

-38-



(c) The benefit to the estate as a whole rather than the interests 

of particular beneficiaries. 

(d) A detailed description of the services performed, 

demonstrating the productivity of the hours spent. 

(e) The expertise, experience, and professional standing in the 

community of the person performing the services. 

(f) The amount of the fee provided by Section 10800 or 10830, and 

whether it constitutes adequate compensation for all services rendered. 

(g) The hours spent. 

(h) The usual hourly rate of the person who performed the services. 

(1) The total amount requested. 

(j) The size of the estate and the length of administration. 

Comment. Section 10852 is a new provision drawn from the attorney 
fee standard in Los Angeles County. See Los Angeles County Probate 
Policy Memorandum § 15.08, reprinted in California Local Probate Rules 
(9th ed., Cal. Cont. Ed. Bar 1988). 

Even though services are extraordinary, the court still has 
discretion whether or not to award compensation for them. Estate of 
Walker, 221 Cal. App. 2d 792, 34 Cal. Rptr. 832 (1963). It is not 
anticipated that the court will require a showing under subdivision (f) 
of the ordinary services provided to the estate unless there is some 
objection to the request for the additional fee for the extraordinary 
services. See also Business and Professions Code Section 6147.5 (court 
to consider but not bound by provision in agreement retaining attorney 
as to hourly rates or other standard rates). 

As to what constitutes an extraordinary service, see the Comment 
to Section 10831. See also 10853 (paralegal performing extraordinary 
services) • 

Bote. Section 10852 closely follows the language of Section 15.08 
of the Los Angeles Probate Policy Manual, the relevant part of which 
reads: 

1. In evaluating the justification for an award of fees 
for extraordinary services, the court will take into 
consideration: 

A. Nature and difficulty of the task performed. 
B. Results achieved. 
C. Benefit to the estate as a whole rather than the 
interests of particular beneficiaries. 
D. Detailed description of services performed 
demonstrating productivity of hours spent. 
E. Expertise, experience and professional standing of 
the attorney in the community. 
F. The statutory fee and whether it constitutes adequate 
compensation for all the services rendered by the 
attorney. 
G. Hours spent. 
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H. Hourly rate per person performing services. 
I. Total amount requested. 
J. Size of the estate and length of administration. 

§ 10853. Services of paralegal performing extraordinary services 

10853. The attorney for the personal representative may be 

allowed compensation for extraordinary services performed by a 

paralegal under the direction and supervision of an attorney. The 

petition for allowance of compensation for extraordinary services shall 

include a statement of the hours spent and services performed by the 

paralegal. In determining the amount of compensation to be allowed, 

the court shall take into consideration the extent to which the 

services were provided by the paralegal and the extent of the 

direction, supervision, and responsibility of the attorney. 

Comment. The first two sentences of Section 10853 restate without 
substantive change the second and third sentences of former Section 
910. The third sentence, which is new, makes clear that the 
compensation awarded to the attorney for extraordinary services is to 
take into consideration the extent to which the services were performed 
by the paralegal and the fact that the attorney is responsible for 
directing and supervising the paralegal and for the work produced by 
the paralegal. 

§ 10854. Limitation on allOWance of compensation for extraordinary 
serviees 

10854. Notwithstanding Sections 10850 and 10851, the court may 

allow compensation for extraordinary services before final distribution 

when any of the following requirements is satisfied: 

(a) It appears likely that administration of the estate will 

continue, whether due to litigation or otherwise, for an unusually long 

time. 

(b) Present payment will benefit the estate or the beneficiaries 

of the estate. 

(c) Other good cause is shown. 

Comment. Section 10854 is a new provision drawn from local court 
rules. In many cases, present payment will benefit the estate; 
compensation will be allowed near the end of a tax year to absorb 
estate income so that the income will not be taxable. 

Section 10854 applies only to compensation for extraordinary 
services of the personal representative and estate attorney, not to 
compensation of experts employed under Section 10804 (including, for 
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example, an attorney hired to bring a law suit to collect a debt owed 
by a third person to the estate or to handle litigation against the 
decedent or the estate, to do tax returns, and the like). An attorney 
hired under Section 10804 may be paid periodically or upon completion 
of the work, but the need for the attorney and the fee paid is subject 
to court review on the final account if not previously authorized or 
approved by the court. See the Comment to Section 10804. 

!fote. For the local court rules from which Section 10854 is 
drawn, see Lake County Probate Rules § l3.4(g); Marin County Rules of 
Probate Practice § 1203; Merced County Probate Rules § 1108; Orange 
County Probate Policy Memorandum § 8.04; Riverside County Probate 
Policy Memoranda § 6.1004; Sacramento County Probate Policy Manual 
§ 708; San Bernardino County Probate Policy Memorandum § 906; San 
Francisco Probate Manual § l3.03(a); San Mateo County Probate Rules, 
Rule 486(a); Santa Clara County Probate Rules § 5. 7(d) j Santa Cruz 
County Probate Rules § 405; Stanislaus County Probate Policy Manual 
§ 1008(b); Tuolumne County Probate Rules, Rule 12.l1(e); Probate Rules 
of Third District Superior Courts, Rule l2.l2(E). 
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CONFORMING REVISIONS 

Business and Professions Code § 6148 (technical amendment> 
fees 

6148. (a) ~B Except as otherwise provided in subdivision (d)' in 

any case Be~--eom-ing--w4-tMir--See-~kft-~ in which it is reasonably 

foreseeable that total expense to a clientT iincluding attorney feesl 

will exceed one thousand dollars ($1, 000), the contract for services in 

the case shall be in writing and shall contain all of the following: 

(1) The hourly rate and other standard rates, fees, and charges 

applicable to the case. 

(2) The general nature of the legal services to be provided to the 

client. 

(3) The respective responsibilities of the attorney and the client 

as to the performance of the contract. 

(b) All bills for services rendered by an attorney to a client 

shall clearly state the basis thereof, including the amount, rate, 

basis for calculation, or other method of determination of the member's 

fees; and, upon request by the client, the attorney shall provide a 

bill to the client no later than 10 days following the request. The 

client is entitled to similar requests at intervals of no less than 30 

days following the initial request. 

(c) Failure to comply with any provision of this section renders 

the agreement voidable at the option of the client, and the attorney 

shall, upon the agreement being voided, be entitled to collect a 

reasonable fee. 

(d) This section shall not apply to any of the following: 

(1) Services rendered in an emergency to avoid foreseeable 

prejudice to the rights or interests of the client or where a writing 

is otherwise impractical. 

(2) An arrangement as to the fee implied by the fact that the 

attorney's services are of the same general kind as previously rendered 

to and paid for by 

(3) If the 

the client. 

client knowingly states in writing, after full 

disclosure of this section, that a writing concerning fees is not 

required. 
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(4) If the client is a corporation. 

(5) A case corning within Section 6147 or 6147.5. 

(e) This section applies prospectively only to fee agreements 

following its operative date. 

Comment. Section 6148 is amended to add paragraph (5) of 
subdivision (d). This paragraph reflects the addition of Section 
6147.5 and includes a reference to Section 6147 as a substitute for the 
reference to Section 6147 which formerly appeared in the introductory 
portion of subdivision (a). 

Section 6147.5 covers legal services provided to the personal 
representative in a formal probate proceeding. See Section 6147 .5(a). 
Section 6148 continues to govern legal services provided in connection 
with the estate of a decedent where there is no formal probate 
proceeding or where there are legal services provided with respect to 
the portion of the estate that is not subject to probate or where legal 
services are provided to the estate by an attorney other than the 
estate attorney (as where an attorney is retained to bring an action to 
collect a debt owed to the estate). See Probate Code Sections 13157 
(attorney fee determined by agreement between parties for proceeding to 
obtain a court order determining succession to real property of small 
esta te) , 13660 (attorney fee determined by agreement between parties 
for petition to obtain a court order determining or confirming property 
passing to or belonging to surviving spouse). See also Probate Code 
Sections 13100-13116 (affidavit procedure to collect or transfer 
personal property of small estate), 13200-13209 (procedure to make real 
property title records reflect transfer of property to decedent's heirs 
or beneficiaries where small es tate). See also the Comment to Probate 
Code Section 10804. 

Probate Code § 8547 [enacted 19881 <technical amendment). Compensation 

8547. (a) Subject to the limitations of this section, the court 

shall fix the eSlR!lissisa aad aHswaaees compensation of the special 

administrator and the fees compensation of the attorney of the special 

administrator. 

(b) The esmmissisa compensation of the special administrator shall 

not be allowed until the close of administration, unless the general 

personal representative joins in the petition for allowance of the 

special administrator's eSlR!lissisa compensation or the court in its 

discretion so allows. EJ[1;!'a--a·llswane-ea Compensation for extraordinary 

services of a special administrator may be allowed on settlement of the 

final account of the special administrator. The total eSlR!liesisa 

compensation paid aRd e*~!'a allewaaeee made to the special 

administrator and general personal representative shall not, together, 
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exceed the sums provided in \;h!s--e~ Part 7 (commencing with Section 

10800) of Division 7 for eelllBl!es!eR aRa eX\;Fa allewaRees compensation 

for the ordinary and extraordinary services of a personal 

representative. If the same person does not act as both special 

administrator and general personal representative, the eel!lBlissieR aRa 

aHewSRees compensation shall be divided in such proportions as the 

court aeema determines to be just or as may be agreed to by the special 

administrator and general personal representative. 

(c) The total iees compensation paid to the attorneys both of the 

special administrator and the general personal representative shall 

not, together, exceed the sums provided in "his-~-e Part 7 (commencing 

with Section 10800) of Division 7 as compensation for the ordinary and 

extraordinary services of attorneys for personal representatives. When 

the same attorney does not act for both the special administrator and 

general personal representative, the iees compensation shall be divided 

between the attorneys in such proportions as the court aeema determines 

to be just or as may be agreed to by the attorneys. 

(d) ¥ees Compensation of an attorney for extraordinary services to 

a special administrator may be awarded in the same manner and subject 

to the same standards as for extraordinary services to a general 

personal representative, except that the award of iees compensation to 

the attorney for extraordinary services to the special administrator 

may be made on settlement of the final account of the special 

administrator. 

Comment. Section 8547 is amended to change "commission and 
allowances" and "fees" to "compensation", consistent with the 
terminology used in Part 7 (commencing with Section 10800) 
(compensation of personal representative and estate attorney) and to 
make other nonsubstantive, clarifying revisions. 

Probate Code § 10954 [enacted 19881 <technical amendment>. When 
account not required 

10954. (a) Notwithstanding any other provision of this part, the 

personal representative is not required to file an account if any of 

the following conditions is satisfied as to each person entitled to 

distribution from the estate: 

(1) The person has executed and filed a written waiver of account 
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or a written acknowledgment that the person's interest has been 

satisfied. 

(2) Adequate provision has been made for satisfaction in full of 

the person's interest. This paragraph does not apply to a residuary 

devisee or a devisee whose interest in the estate is subject to 

abatement, payment of expenses, or accrual of interest or income. 

(b) A waiver or acknowledgment under subdivision (a) shall be 

executed as follows: 

(1) If the person entitled to distribution is an adult and 

competent, by that person. 

(2) If the person entitled to distribution is a minor, by a 

person authorized to receive money or property belonging to the 

minor. If the waiver or acknowledgment is executed by a guardian of 

the estate of the minor, the waiver or acknowledgment may be executed 

without the need to obtain approval of the court in which the 

guardianship proceeding is pending. 

(3) If the person entitled to distribution is a conservatee, by 

the conservator of the estate of the conservatee. The waiver or 

acknowledgment may be executed without the need to obtain approval of 

the court in which the conservatorship proceeding is pending. 

(4) If the person entitled to distribution is a trust, by the 

trustee, but only if the named trustee's written acceptance of the 

trust is filed with the court. In the case of a trust that is subject 

to the continuing jurisdiction of the court pursuant to Chapter 4 

(commencing with Section 17300) of Part 5 of Division 9, the waiver or 

acknowledgment may be executed without the need to obtain approval of 

the court. 

(5) If the person entitled to distribution is an estate, by the 

personal representative of the estate. The waiver or acknowledgment 

may be executed without the need to obtain approval of the court in 

which the estate is being administered. 

(6) If the person entitled to distribution is incapacitated, 

unborn, unascertained, or is a person whose identity or address is 

unknown, or is a designated class of persons who are not ascertained 

or are not in being, and there is a guardian ad litem appointed to 

represent the person entitled to distribution, by the guardian ad 

li tem. 
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(c) Notwithstanding subdivision (a): 

(1) The personal representative shall file a final report of 

administration at the time the final account would otherwise have been 

required. The final report shall include the amount of ~ees aRd 

eSHllllissisRS compensation paid or payable to the personal 

representative and to the attorney and shall set forth the basis for 

determining the amount. 

(2) A creditor whose interest has not been satisfied may petition 

under Section 10950 for an account. 

Comment. Section 10954 is amended to change "fees and 
commissions" to "compensation," consistent with the terminology used in 
Part 7 (commencing with Section 10800) (compensation of personal 
representative and estate attorney). 

Probate Code § 12205 [enacted 19881 (technical amendment>. Sanction 
for failure to timely close estate 

12205. If the time taken for administration of the estate exceeds 

the time required by this chapter or prescribed by the court, the court 

may, on the hearing for final distribution or for an allowance on the 

eSHllllissisRS compensation of the personal representative or SR *ke ~ees 

of the attorney, reduce the eSHIIII!ss!SRS Si.' ~ees compensation by an 

amount the court deems determines to be appropriate, regardless of 

whether the eSHIIII!ss!SRS Si.' ~ees compensation otherwise allowable under 

*ke-~~54~~-~~~~-aRd-~~ Part 7 (commencing with Section 

10800) would be reasonable compensation for the services rendered, if 

the court determines that the time taken was within the control of the 

personal representative or attorney and was not in the best interest of 

the estate or interested persons. In making a determination under this 

section, the court shall take into account any action taken under 

Section 12202 as a result of a previous delay. 

Comment. Section 12205 is amended to change "commissions" and 
"fees" to "compensation," consistent with the terminology used in Part 
7 (commencing with Section 10800) (compensation of personal 
representative and estate attorney) and to substitute a reference to 
that part which superseded former Sections 901 and 910. 
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COMMENTS TO REPKALRD PROBATE CODE SECTIOBS 

§ 900 (repealed). Personal representative's compensation: renunciation 
of compensation provided by will 

Comment. Former Section 900 is restated in Section 10802 without 
substantive change. See also Section 10833 and the Comment to that 
section. 

§ 901 (repealed). Percentage compensation: apportionment 

Comment. The first sentence of former Section 901 is superseded 
by subdivision (a) of Section 10800 and by Section 10802. See also 
Section 10833 and the Comment to that section. The second sentence is 
restated in Section 10805 without substantive change. See also Section 
10835 and the Comment to that section. The third sentence is restated 
in subdivision (b) of Section 10800 without substantive change. 

The last sentence of former Section 901 is not continued. Before 
1965, the usual practice was to use gross value of real property to 
calculate the statutory fee unless the property was sold during 
probate, in which case only the decedent's equity in the property was 
used. Under the 1965 revision to former Section 901, gross value was 
used, whether or not a sale had taken place. See Review of Selected 
1965 Code Legislation, at 222 (Cal. Cont. Ed. Bar 1965). The last 
sentence of former Section 901 was included in 1965 to make clear that 
the former practice was being changed; it is no longer necessary to 
continue this sentence. 

§ 902 (repealed). Extraordinary services: employment of tax specialists 

Comment. The first sentence of former Section 902 is restated in 
Section 10801 without substantive change. The listing in former 
Section 902 of examples of what constitutes extraordinary services is 
not continued. The former list was incomplete. See Estate of Buchman, 
138 Cal. App. 2d 228, 291 P.2d 547 (1955). Omission of the list is not 
intended to change the law, but rather to recognize that case law is 
well developed in this area. See the Comment to Section 10831. 

The second sentence of former Section 902 is restated in Section 
10804 without substantive change. 

§ 903 (repealed). Contract for higher compensation void 

Comment. Former Section 903 is restated in Section 10803 without 
substantive change. See also Section 10832 and the Comment to that 
section. 

§ 904 (repealed). Petition for allowance on compensation: notice 

Comment. Former Section 904 is continued in substance in Section 
10850. The authority in former Section 904 for the court to require 
further or additional notice is superseded by Section 1202. 

-47-



§ 910 (repealed). Attorney's compensation; services by paralegal 

Comment. The first sentence of former Section 901 is superseded 
by Sections 10830 and 10831. See also Sections 10832, 10833, and 10835 
and the Comments to those sections. The second and third sentences are 
restated in the first two sentences of Section 10853 without 
substantive change. 

§ 911 (repealed). Petition for allowance on compppsation; notice 

Comment. Former Section 911 is continued in substance in Section 
10850. 

-48-


