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Memorandum 8§9-3

Subject: Study L-1036/1055 - Compensation of Estate Attorney and
Personal Representative

BACKGRO

The Commission's Tentative Recommendation Relating to Compensation
of Eatate Attorney and Personal Representative (Qctober 1988) was

distributed to 1nterested persons and organizations for review and
comment. A copy of the Tentative Recommendation is attached. This
memorandum reviews the comments sent to¢ the Commission on the Tentative
Recommendation. The comments received are set out on the attached
yellow pages. This Memorandum ccllects under separate headings the

comments relevant to each issue ©presented by the Tentative

Recommendation,

THE__BASIC GORTROVERSIAL _POLICY ISSUE PRES BY THE
TENTATIVE RECOMMENDATION TS WHETHER THE STATUTORY FEE CONCEPT SHOULD BE
RETAI FOR ESTATE ATTO FEE OR WHETHER A SCHEME (BASED ON THE

UNIFOEM PROBATE CODE) SHOULD BE SUBSTITUTED UNDER WHICH THE ATTORNEY
AND PERSONAT. REPRESENTATIVE WOULD AGREE TD A "REASONABLE FEE"™ THAT
WOULD NOT BE REVIEWED BY THE COURT ABSENT AN OBJECTION BY AN INTERESTED
PERSON. On the one side we have a consumers organization (HALT — San
Diego) and a few probate lawyers (favoring a reasonable fee system); on
the other side, we have the vast majority of probate lawyers (favoring
a statutory fee schedule), The first portion of this memorandum sets

out the comments {(or portiong of comments) that are relevant to this

issue.
REACTION OF CONSUMEER GROUPS
HALT — San Diego, a consumer group, submitted six single spaced

pages of comments on the Tentative Recommendation, The letter from
HALT, San Diego, is found at pages 87-93 of the Exhibits. Jou should
read this letter with care, so you will understand the nature of the

consumer opposition to the Gommission's proposal. The conclusion from
the letter (Exhibits, page 93) is set out below:



The Commission's Tentative Recommendation utterly fails
to respond to the legitimate concerns of legal consumers.
Rather than taking advantage of this opportunity to make
legal services more affordable and accessible, the LRC
appears to¢ have chosen to protect lawyers' financial
interests. One last time, HALT —— San Diegce implores you to
abolish the statutory percentage fee system, and all of the
meaningless distinctions and loopholes that go with it, and
replace it with a system that requires fees to be reasonable
and based on documented time spent and work performed. At
the very least, the statutory percentage fee system requires
substantial revisjion to make it a little less unfair.

COMMENTS THAT APPROVE TENRTATIVE RRCOMMENDATION WITHOUT QUALIFICATION
The following approved the Tentative Recommendation without
qualification:

William E. Fox, attorney, Pasc Robles: . . . during my 25
yvears of specializing in probate matters, I have had very
little difficulty with any of my clients. However, this
proposed legislation will be helpful and will eliminate the
pogsibility of conflict between attorney and client in many
instances. I recommend the proposed enactment of these
laws.” Exhibits, page 1.

Robert J. Berton, attorney, ©San Diego: "I support [the
Tentative Recommendation]. I am particularly pleased that
your research supports retention of the unfairly maligned
statutory fee schedule for ordinary services. What once may
have been a truism, i.e., profitable large probate estates
offset unprofitable =mall probate estates, is probably no
longer true. This is because most large estates now opt for
probate avoidance by wvirtue of the use of living trusts.
This is not so for small estates wvhere the use of a living
trust may not be the estate planning vehicle of wusual
choice." Exhibits, page 2.

Benjamine D. Frantz, Professer, McGeorge School of Law,
Sacramento: "I approve [the Tentative Recommendation]."
Exhibits, page 14.

Henry Angerbauer, CPA, Concord: "T agree with your
recommendations and conclusions. . . " Exhibits, page 30.

Ruth A. Phelps, attorney, Burbank: "I approve the tentative
recommendation. I think it clarifies and simplifies existing
law, I do not recommend any changes to 1it." Exhibits, page
49.

Russell P. Baldo and Paul H. Chamberlain, attorneys, Auburn:

"Both of us agree that the use of a statutory schedule for
fees and compensation of the representative is worthwhile as
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it eliminates problems discussing those items with clients
involved 1in probate and satisfles them that a standard
schedule is being followed.

"The change of applying the 3% rate to the first
$100,000.00 of value really does not make that much
difference monetarily and would be acceptable.

"The rates indicates as to ‘ordinary probate
proceedings' would appear to be in line with those of other
states and the recommendation therefore generally meets our
approval.” ZExhibits, page 51.

Robert C. Hays, attorney, San Francisco: "Your tentative
recommendation is excellent, and we can only hope the
Leglslature will adopt it." This letter contains an extended
discussion in support of the statutory fee system. Exhibits,
pages 75-77.

Henry Melby, attorney, Glendale: "As a probate practitioner
for thirty years, I concur one hundred percent with the well
thought-out recommendations which you have published and urge
you to propose and support the recommendations as
published.” Exhibits, page 97.

COMMENTS APPROVING TENTATIVE REC ATTON WITH SUGGESTED REVISIONS
A number of persons who sent comments to the Commission approved
the Tentative Recommendation but suggested one or more changes or
clarifications in it., These comments are discussed in connection with
the particular change or clarification. Examples of this type of
comment are the following:

Jerome Sapiro, Lawyer, San Francisco: "I have reviewed your
. + . tentative recommendation. Generally, I found same to
be good.” Exhibits, page 4.

Probate Section of the San Bernardino County Bar Association
"The [Section] generally supports the tentative
recommendations of the California Law Revision Commission
relating to compensation of egtate attorney and personal
representatives. The proposed revisions should simplify and
clarify a number of sgitvations." [The only revision
suggested was that the court should be authorized to approve
minimum fees for both the personal representative and estate
attorney of not more than §500 for a small estate.]
Exhibits, page 66.

Yuba-Sutter Bar Association, John L. Guth, Yuba City: "I
presented [your tentative recommendation to] the Yuba-Sutter
Bar Association at its general meeting on November 10, 1988.
There were approximately 30 members Iin attendance. The
membershilp authorized me te advise you that there was no



objection to the tentative recommendation, except that the
language in the disclosure statement [should be slightly
revised].” Exhibits, page 15.

Peter D. Anderson, attorney, King City: "I generally concur
with the recommendations, However, I do disagree with two
(2) sections that were carried over from current Ilaw."
Exhibits, page 21.

David W. Enapp, Sr., attorney, San Jose: "First and foremost
let me state that I read each and every word of your
Tentative Recommendations, sent to me faithfully by your
Commission. I have nothing in my heart but praise for the
efforts you have made and are making and I almost always
totally agree with your endeavors. Keep up the good work, we
certainly need it 1in California. [Objects to lowering
attorney fees on small estates.]” Exhibits, page 28.

Harold S. Small, attorney, San Diego: "In general I must
commend the Commission for the efforts expended and the
results achieved. I concur in mest of the recommendations
made by the Commission. [Suggests slight increase In fees
for smaller estate while maintaining the existing statutory
scheme for larger estates.] Exhibits, page 36.

Thomas N. Stewart, Jr., attorney, Walnut Creek: "The
specific proposals appear to be well thought out snd in
substance preserve the existing practice, although they do
formalize and clarify some of the existing local policies,
As a general proposition, I am in favor cf the implementation
of the Tentative Proposal. 1 have one negative thought but
no particular suggestion as to how to remedy it. [The hourly
ratea allowed by the courts penalizes the experienced probate
attorney.] Exhibits, page 68.

COMMENTS THAT RALLY OPPOSE ARY C IN EXISTING LAW
Generally, the comments received supported the Tentative
Recommendation with suggestions for specific technical or substantive
revisions. By way of contrast, the following comments may be
considered as a general objection to changing existing law.

Legislative Committee of the Probate, Trust and Estate
Planning Section of the Beverly Hills Bar Assoclation. This
Committee made the following comment:

“This Committee supports the position of the State Bar,
We support the historical statutcery fee model as it presently
exists since, to a large extent, it protects consumers and
provides reascnable compensation to personal representatives
and their counsel, Often, the personal representative is not
the “real party in Iinterest" in that the personal
representative is not a primary henefliciary of the Estate.



Of course, this is always the case with respect to corporate
fiduciary. The statutory fee system provides a method for
compensating counsel which had been demonstrated, by the
Commission's study, to be in line with the compensation
earned by attorneys in other states.

"This Committee is of the opinion that the tentative
Recommendation sets forth a acheme that constitutes a
significant departure from the historical statutory fee
model, and which this Committee cannot support. . . . Unless
the Commission returns to the historical statutory fee model,
this Committee has resolved to suppert an 'agreed fee' model
[discussed further below under "Comments That Support a
YReasonable Fee" System]." Exhibits, page 94.

William S. Johnstone, Jr., attorney, Pasadena, appears to
object to generally to the Tentative Recommendation. He
objects specifically to the statutory disclosure statement
and to the concept of negotiated fees:

"First: I believe that your recommendation that the
probate client's fee letter contain the statement "you and
your attorney may agree to a lower fee but may not agree to a
higher fee" will promote fee bartering. As T view the
purpose of a statutory fee schedule, it 1s to refleet the
from time-to-time judgment of our elected state officials as
to the reascnable value of ordinary services to be performed
by lawyers in probating decedents' estates, given a multitude
of considerations. I am satisfied with the reasonableness to
the public of our existing fee schedule, which opinion is
confirmed by the statistics contained in your tentative
recommendation and my personal experlence with dealing with
estate attorneys in Massachusetts, Connecticut, New York,
Ohic, Pennsylvania, Colorade, Loulsiana, Nevada, Texas, and
Arizona. A collateral benefit of a statutory fee schedule is
the elimination {or reduction) of fee bartering and fee
disputes. I view your above-quoted "admonition" to clients
as provocative of fee bartering, which has the potential of
diminishing the quality and/or completeness of services to an
estate, and thus prove to be a disservice to the public and
probate bar, as well. Since our practice (shared by most
competent probate lawyers) 1s to perform a significant
portion of the personal representative's duties as well as
our own, if we were to negotiate our fees downward, I suspect
we would require the personal representative to compensate us
for performing his/her responsibilities, or require him/her
to perform them himself/herself or secure others to do so for
him or her. No benefit is derived by the estate, and I
believe a detriment in fact occcurs.

"Representing a fiduciary 1s quite different from
representing an individual. While a personal representative
might also be the beneficiary, most often he or she is not
the sole beneficiary, and quite coften the filduciary is not a
beneficiary at all. Therefore, any fee reduction dces not
necessarily economically impact the Executor. This is stated
for the purpose of indicating that the percelved benefit of



encouraging fee mnegotiation may not bdbYe as great (or
warranted) as you might perceive. Encouragement of fee
bartering raises an interesting collateral issue, and that is
what, 1f any, duty exists in a personal representative to
negotlate lower attorney's fees than set forth by statute, I
don't know the answer but I think that publicly impliedly
encouraging the negotiation of attorneys' fees will focus on
this issue and increase the likelihood of acrimony, at the
least, between perscnal representatives and estate
beneficiaries." Exhibits, pages 11-12.

Richard L. Stack, attorney, Los Angeles:

"The right to negotiate a fee with an attorney at less
than the statutory fee has been, and continues to be, a
gsafety valve to permit the eguitable adjustment of fees in
those rare cases where the statuteory fee is slgnificantly
disproportionate to the services and responsibilities of the
attorney. Tc promote fee bargaining in every case would be
tremendously disruptive and would no doubt hasten the demise
of the gtatutory fee system altogether." Exhibits, page 99.

Henry C. Todd, attorney, San Francisco, also takes the pesition
that the existing statutory fee system should be retained without
change. He 1s concerned that the Commission is "trying to set up firm
bargaining positions by an aggrieved widow as against an attorney."
However, as the Commission is aware, the attorney fee is determined by
agreement between the surviving spouse and the attorney when (as 1s the
usual case) a petition under Secticn 13650 1s used to determine or
confirm property passing or helonging to surviving spouse. 8See Section
13660.

Mr. Todd (Exhibits, pages 104-105) states:

I feel that the Commission is completely missing the
boat in trying to set up firm bargaining positions by an
aggrieved widow as against an attorney who should be most
solicitous about her well belng and not concerned at that
present time about negotiating with her about a proper fee
elght or ten menths after her spouse passed away.

I have practiced law for over fifty years in California,
and I do believe that the trailning that I had with my father,
Clarence E. Todd, who was admitted in 1909 and Peter Sommer,
whom I belleve was admitted about ten years later, in
handling probates. R.W. Gillogley, who practiced for many
yvears in San Francisco, insisted that his wife bring the
estate of himself to my father and insisted that she agree to
pay the full statutory fee informing her that the probate
system in California was one of the few places where an
attorney would be adeguately compensated.



I believe that the perversion of the probate system with
gimmicks, such as, intervivos trusts, is one of the worst
things that has occurred to the profession in the probate
field.

Imagine if you will, and I believe that most of the
commissioners would probably have been born after I was
admitted to practice, a widow of the age of about 70 to 75
losing a spouse of forty or more years, having to negotiate
through the feelings of loss and hurt which always come upon
a spouse of long standing, and being informed by a lawyer who
until this cccurred, she had trusted, that the probate law
required her to negotiate & fee, prior to zany work being
done, that was satisfactory to herself as well as to the
attorney.

I read with interest the letter of Robert C. Hays, of
December 6, 1988 concerning the use of other means for
handling the property of persons during their lifetime. I
think he is on the proper road, but has failed to include the
personal feeling of a grief stricken widow whe has been
married for a long period of time and is thrust into a
bargaining position with the attorney.

I firmly suggest that the present system of fixing fees
by statutory methods be retained and that reversing the views
of the Supreme Court of California concerning avoidance of
statutory fees even in the largest estates, would not be

Proper.
COMMENTS THAT SUPPORT A "REASONABLE FEE" SYSTEM
COMMISSIO TIVE REC ATION. In its Tentative

Recommendation, the Commission recommended that the statutory attorney
fee for ordinary services be retained. The Tentative Recommendation
pointed out that the statutory fee system has a number of advantages

over a reasonable fee system.

COMMENTS SUPPORTING A "REASONABLE FEE" SYSTEM, As previously
noted, HALT — San Diego, a consumer group "implores" the Commission

"to abolish the statutory percentage fee gystem . . . and replace it
with & =system that reguires fees to be reasonable and based on
documented time spent and work performed.” Exhibits, page 93,

Several lawyers wrote to suppert adoption of a "reasonable fze"

system:

Paul Gordon Hoffmamn, attorney, Los Angeles, Exhibits, pages
16-18:

"The statutory fee schedule should be abolished in favor
of a reasonable fee approach.

"The advertising pages of the Los Angeles newspapers are
filled with ads trumpeting the "fact™ that there are



substantial fees payable in a probate, which, the ads claim,
can be eliminated through the use of a living trust. These
ads are, of course, misleading, since they assume that full
statutory fees will be awarded in every probate, and further
agsume that there will be no fees in a 1living trust.
Naturally, the ads fail to take into account that family
members routinely waive fees for serving as executor, and
also ignore the fact that negotiated fee agreements are
becoming the norm in large estates in the Los Angeles area.

"Nevertheless, these advertisements are apparently
successful 1in separating prospective clients from substantial
legal fees for the preparation of 1living trusts, While
living trusts are Indeed appropriate vehicles in some cases,
I believe that they are bheing wvastly overseld, and the
existence of a statutory fee schedule 1s & major selling
point.

"While I recognize that the Commission can do little to
regulate this false and misleading advertising, I believe
that the abolitlon of a statutory fee schedule will eliminate
the principal speclous claim made in the advertisements,.
While the proposed notice to representatives will prevent
probate attorneys from falsely conveying the impression that
statutory fees are autematic and nonnegotiable, they will
still result in the type of advertising that I mentioned
above.

"A sgecond problem with the statutory fee schedule is
that it generally provides inadequate fees in small estates.
Roughly the same amount of work has to be done in any estate
— preparing the petition for probate, order for probate,
notice to representatives and letters testamentary,
marshalling the assets, preparing crediters claims, and
preparing the petition for distribution. There is probably a
greater correlation between the number of assets or the
number of beneficiaries in an estate and the amount of legal
work required, than between the value of the estate and the
work required.

"In your list of advantages of retalning a statutory fee
schedule, you Iindicate that it makes legal services more
affordable by shifting some of the cost to the administration
of larger estates, This is absurd. First, the statutory fee
schedule is such that most small estates are unprofitable for
any attorney. An attorney has no obligation to take on
unprofitable civil matters, and most probate lawyers will
refuse to handle small estates. Thus, the statutery fee
schedule deprives many people of access to counsel. Second,
where a famlly member iz named as the executor in a large
estate, we find almeost uniformly that the executor requests
an hourly fee arrangement (but not more than the statutory
fee schedule.) Thus, there ig8 no statutory fee profit on the
large estate to offset losses in small estates. Third, in
Los Angeles County the Court will generally refuse to award
extraordinary fees in large estates, on the assumption that
the statutory fee is sufficient.




"I find the Commission's position in support of a
statutory fee schedule especially problematical because
within the same week, I received the Commission's Tentative
Recommendation on Trustee's Fees, which endorses a reagonable
fee approach. New York has statutory fees for estates and
trusts. If the Commission is sc¢ enamored of statutory fee
schedules, why not be consistent for estates and trusts?

"The Tentative  Recommendation on  Trustee's Fees
apparently Justifies its recommendation that fees be left to
the parties to the trust on the basis that (a) under "modern
trust administration . . . the interested parties are
expected to take the initiative in protecting their rights";
and (b) "the settlor may take the trustee's fee schedule into
account in selecting the trustee.” I see no difference
between an executor named In a will and a trustee under a
living trust with regard to these justifications, Under
Independent Administration of Estates, we expect estate
beneficlaries to take the 1nitiative in protecting their
rights. When a testator sgelects an executor, he could (at
least in the future) be expected to take into account the
fees proposed to be charged.

"The Gommission fears disputes over fees if a reasonable
fee approach 1s adopted, Are the same concerns not also
applicable teo living trusts?

"I suggest that the Commission consider adopting a
reascnable fee bhasis of compensation, perhaps with a
rebuttable presumption that the statutory fee schedule
provides for a reasonable fee,

Russell G. Allen, attorney, Newport Beach, Exhibits, pages
32-33:

"Scrap the statutory fee systen, and adopt the
reasonable fee system proposed by the Uniform Probate Code!
A8 your recommendation with respect to trustees' fees says,

The appropriate level of fees for services should ., . .
be determined by the parties to the trust and not by
statute or by requiring court approval of fees. This
approach is consistent with modern trust administration
under which the interested parties are expected to take
the initiative in protecting their rights. The settlor
[or testator] presumably may take the trustees' fees
schedule into account in selecting the trustee.”
[footnote omitted]

"Requiring a routine court invelvement in the review of
charges by the personal representative and counsel for the
personal representative unnecessarily consumes  judicial
resources, If there 1s a dispute, the court can become
invelved. Otherwise, the court should mnot be inveolved,
Requiring disclosure at the outset of a relationship ——
whether between attorney and personal representative, or
personal representative and bheneficiaries, 1s appropriate.
Beyond that, either a statutory system or mandatory judicial




involvement simply reduces price competition in the
marketplace and unnecessarily consumes judicial resources,

One lecal bar =zssociation wrote stating that it could not support

the tentative recommendation and that it wanted to retain existing

law; otherwise, it would prefer an "Magreed fee" model to the

Commissgion's tentative recommendsation:

Legislative Committee of the Probate, Trust and Estate
Planning Section of the Beverly Hills Bar Association:

We are "of the opinion that the Tentative Recommendation
setas forth a scheme which constitutes a significant departure
from the historical statutory fee model, and which this
Committee cannot support." Exhibits, page 94.

The GCommittee further states:

Unless the Commission returns to the Thistorical
statutory fee model, this Committee has resclved to support
an "agreed fee" model which would provide for a private
agreement between the personal representative and the Estate
attorney for the compensation to be paid for legal services.
The agreed fee would be subject to the review of the Probate
Court upon the objection of an interested party; this would
alleviate the necessity of GCourt involvement unless the
agreement 1s ambiguous, or 1f there is no agreement. The
Committee would also support the ability of the personal
representative to petition, concurrently with the Petition
for ©Probate, for approval of the fee agreement, which
approval would be binding upon all interested parties given
notice of the personal representative'’s reguest for approval
of the fee agreement. This alternative method would protect
both attorneys and beneficlaries; attorneys would know from
the beginning the basis upon which they will be compensated,
and beneficiaries would have the opportunity at _ the
commencement of the proceedings to review the basis for the
compensation of the Estate attorney (emphasis in original).
[Exhibits, 95-96].

Two cother lawyers indicate that they would prefer an agreed fee
system to the disclosure that the fee 1s negotiable:

William S. Johnstone, attorney, Pasadena: "While I favor a
statutory fee schedule as much for the benefit of the public
as I do for the benefit of probate lawyers, if the law is
going to establish a maximum fee and impliedly encourage
bartering for a lower fee, I would favor no statutory fee
schedule at all and permit lawyers and personal
representatives to establish thelr own fee independent of
governmental regulation."™ ZExhibits, page 12.
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Richard L. Stack, attorney, Los Angeles: "I believe your
recommendations for change are 1ll-advised and should be
abandened. In the iInterest of brevity, I endorse the views
expressed by William S. Johnstone, Jr. [set out immediately
above] . . ." Exhibits, page 99.

COMMENTS THAT GENERALLY SUPPORT STATUTORY FEE SYSTEM. With a few

exception, the persons who commented on the Tentative Recommendation

were 1n support of retaining the statutory fee schedule,
For example, Thomas N. Stewart, Jr,, attorney, Walnut Creek,
Exhibits, page 68, justified the existing Californla system as follows:

I have specialized in probate for nearly 30 years, first in
Oakland and since 1982 In Walnut Creek. In the course of
that experience I have necessarily been exposed to the
probate system of many other states. Unquestionably, the
only adequate protection for the publie is a probate system
whereby the courts have a supervisorial function over the
whole process from beginning to end. I am pleased to see
that the Tentative Recommendation preserves that principle.

Another example 1s the communication from Robert C. Hays,
Exhibits, pages 75-77, who Justified retaining the statutory fee
schedule as follows:

I note that several other states have statutory praobate
fees substantially more generous to the attorney than
California. (For some reason reformists who seek to increase
the burdens on sttorneys, e.g. mandatery insurance, mandatory
continuing education, like teo point to such requirements in
other states but never mention the benefits there such as
higher statutory compensation.)

As I understand it the presently underlying issue is
whether our Legislature should do away with the statutory
probate fee  schedule and substitute a case-by-case
"*reasonable fee" compensation. I believe such a change would
discard a system that has worked fairly and efficiently
throughout the years in California and in other states, to
substitute one having the potential for an infinite number of
controversies between lawyers and clients, unnecessarily
generating 111 will between them, and wvastly 1ncreasing the
demands on the courts for adjudication of fee disputes.

Even more persuasive, a solution is already available to
anyone who believes the statutory fees excessive—-he or she
can simply elect to use an Inter vivos trust. Judging from
the rapidly growing wuse of these trusts, any public
dissatisfaction with the statutory fees may soon be
effectively placated by the availability of the trust
alternative.
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But there remains the need to preserve a sound probate
gystem for people who elect, vecluntarily er not, te use
probate, with its advantages and disadvantages. It is no
service to those people to legislate a change which will
discourage competent attorneys from staying in the probate
practice and which will certainly create fee controversies
for those who remain.

Any proposal to junk the present fee system implies that
California probate attorneys are being over compensated. On
some estates obviously we do come out very well; on others we
come out badly, the consolation being that the good ones make
up for the "losers." But 1if this balance 1s removed it is
hard toc see how we can continue to accept the small estate
which may not pay even their overhead. Perhaps those clients
will have to go to atterneys who can afford to do the work
only to acquire experience. It 1s, I suggest, no service
either to the public to lead them to believe that reducing
compensation to attorneys is an unmitigated panacea. Several
million Californians did, of course, indicate In their
response to Prop 106 that they perceive a relationship
between a lawyer's compensation and his level of competence.

Ironically, in this day of the incessant quest for a
free-—-or cheap—--lunch, the demand yet grows for Increased
competence 1n lawyers and thelr punishment for mistakes,

A statutory fee schedule does more than protect the
client from arbitrary or unreasonable fees; it frees the
conscientious but unsophisticated client from the dilemma of
trying to resolve whether the fee is proper. And he can know
the fee in advance, without goling through a determination by
a court to get the question answered.

Real estate brokers are also licensed professionals who
work for a flat percentage. When they are lucky they can
earn many thousands of dcllars for a week's work; or they may
labor many months and end up with nothing on the listing.
How would it work if on court-approved sales the percentage
basis was abolished in favor of requiring the brokers to tell
the court their hours spend, work done, expertise, etc., to
justify the amount of their compensation?

J. Mark Atlas, Attorney, Willows: "We agree entirely with
the Commission's recommendation that the statutory fee
schedule for ordinary services be retained. The reasons for
doing so, listed on pages 10 and 11 of the Tentative
Recommendation are a succinct and complete summary of the
benefits of a statutory fee schedule, and they comport with
our own experience in practice.” Exhibits, page 70.

Howard Serbin, lawyer, Santa Ana: "I strongly support
retention of the statutory fee system. I belleve your

description of the advantages of the system is compelling."
Exhibits, page 72.
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STAFF C NT There was substantial opposition to the proposal
to lower the maximum fee rate from four percent to three percent
This issue is discussed later in this Memorandum. Many commentators

took the position that the compensation for small estates 1s grossly
inadequate and should be increased. A number of commentators do not

agree that the generous compensation for large estates offsets the loss

on small estates.

An examinstion of the various comments might lead one tg believe

that a "reasonable fee" system would be fairer to the consmmer and to
the lawyer than the existing system (which does not base the fee on the

work actuall rovided Nevertheless, the great ori of the
commentators support the statutory fee system, and no doubt wounld

oppose a reasonable fee system, especially if the system required court
involvement in cases where there was no objection to the fee contracted

for.

A number of commentators relied upon the comparative data provided
by the Estate Planning, Trust and Probate Law Section, which shows that
California probate fees are not out of line with those in other states
having a large metropolitan area,

Commentators would be pgreatly concernmed if a "reasonable fee
system"™ were established that required the court to review and approve

probate attorney fees in each case, By way of contrast, the TPC
probate fee gystem permits the client and lawyer to agree on the fee
and permits court involvement only Iif there is an objection to the
fee, For example, under the UPC, no distinction made between ordinary
and extraordinary services; ahsent a petition requesting court review

of the fee, no court approval 1s required of the fee, even where the

fee Iincludes services that would be considered extraordinary services
in California.

COMMERTS THAT SUGGEST GES IN TENTATIVE RECOMMENDATION
Many of the commentaters expressed general approval of the
Commission proposed legislation but suggested one or more revisions.

The suggested revisions are discussed below,
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PROBATE CODE § 10830. COMPERSATION FOR ORDINARY SERVICES (ESTATE

ATTORNEY ageg 29— of Tentative Rec ation
COMMISSION TERTATIVE RECOMMENDATION. Under existing 1law, the

highest percentage rate for the fee of the estate attorney and persocnal
representative is the four percent rate on the first $15,000 of estate
value. The rate on the next $85,000 is three percent, and the rate
continues to decline on larger estates.

In its Tentative Recommendation, the Commission proposed that the
four percent rate on the first $15,000 of estate value be reduced to
three percent, making the rate three percent on the first $100,000 of
estate value. This would make a modest reduction 1n the statutory fee
(reducing the four percent rate to three percent would cost probate
attorneys and personal representatives relatively 1little — $150 on
estates of $15,000 or more) and would make California rates compare
more favorably with those in other states. The reduction also would
simplify the fee calculation.

COMMENTS OBJECTING TO DECREASE IN STATUTORY FEE. A number of
persons who commented on the Tentative Recommendation objected to
decreasing the maximum fee from four percent to three percent.

The following Public Administrators objected to the decrease in

the fee but made no cther obJection to the Tentative Recommendation:

Alameda County, Acting Public Administrator of Alameda Gounty
(Exhibits, page 25), and Office of County Counsel (Exhibits,
page 26). "The proposed reduction would he unfair to County
Public Administrators and their attorneys. Unllke private
attorneys who can shift to larger, more profitable estates
some of the overhead costs of administering smaller estates,
the county administers mostly small estates unwanted by the
private bar. Many of these small estates do not generate
sufficient fees to cover the overhead costs of
administration. A further reduction in the rate on the first
$15,000 would mean a reduction in the already stringent
budgets and a likely increase in the Public Administrator's
case load as private attorneys reject more and more smaller
estates due to the rate reduction. We ask that the
Commission reconsider the proposed rate reduction In light of
the adverse effect it would have on the counties.,” Exhibits,
page 26.

Contra Costa Gounty, Cffice of County Counsel (Exhibits, page
52}, "The Public Administrator's Office administers many
small estates and very few large estates., Decreasing the
statutory fee on the first $15,000 of an estate would have a
negative effect on the Public Administrator’s ability to
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operate his office without reliance on general fund revenue.
Inlike private partles, the Public Administrator Thas
responsibilities in numerous estates with no assets. Fees
from the occasional large estate go toward subsidizing such
activities. Therefore, it is imperative for us that solvent
small estates pay the full cost of their administration.”

County of Orange, Office of County GCounsel (Exhibits, pages
72-73). The comment of this office makes with respect to the
lowering the fee for the personal representative (from 4% to
3%) is relevant to the attorney fee issue: ". . . I would
like to see the current four percent on the first $15,000
retained. These has been such an increase in costs in recent
years, such as the cost of office space, supplies and staff,
that any decrease 1in the rate of compensation seems
unwarranted. For the O0ffice of the Orange County Publice
Administrator/Public guardian, any decrease in revenue would
be especially difficult, I wunderstand that the cost of
running the operations, above and beyond compensation
received and other income, will run close to $1,000,000.00
this year. This, despite the fact that all County GCounsel
attorney fees In decedent’'s eatates and probate code
conservatorships are c¢ollected by and credited to our
client. I do not know how much of this shortfall is due to
coperations of the Public Administrator vis-a-viz the Public
Guardian, since both operate from the same budget, but I
believe that neither function is at all c¢lose to being
self-sufficient, especlally the Public Administrator’s.
While the proposed change 1in the rate of compensation may
appear small, given our client's case volume and budget
problems, the detriment could be significant - especially
since he is hit doubly hard when you take Inte account the
proposed change In attorney fees under Section 10830."

Riverslde County, Jacqueline Cannon, Chief Deputy Public
Administrateor (Exhibits, page 98):.

"I am opposed to any changes 1in the Statutery
Gommissions structure which would result in a decrease in
fees to Attorneys and Public Administrators.

"Even though the decrease 1s a small percentage, Public
Administrators throughout the state are dependent on the fees
to offset our already dwindling budgets.

"I can appreciate the Commission’s efforts to align the
California Statutory Fees with attorneys and personal
representatives nationwlde; however, it does not appear as
though the Commission considered the actual cost of labor,
overhead, and filing fees, all of which have increased
substantially since the present fee schedule was
established. The current Statutory fee is too low, and does
not begin to cover the cost of administering an estate,

"I hope the Commission will reconsider and increase the
Statutory Fee.”
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Another attorney, Richard L. Stack, Los Angeles, objects to the
lowering of the attorney fee:

Under our current system of compensation, it is becoming
more and more difficult for practitioners to make a profit on
smaller estates. In conversations with probate attorneys, I
find that many are reluctant to administer estates under
$250,000.00. In some firms this minimum estate size is much
higher. TI believe that the tentative recommendations will
serve only to make this problem greater. The tentative
recommendations call for the reductlon of compensation on the
first $15,000.00 of estate value from 4 percent to 3
percent. This is a reduction of $150.00. This makes smaller
estates even less desirable for practitionmers. Although such
a recommendation may appear as good public relations, in
point of fact this will further shrink the pool of competent
attorneys to service smaller estates, There igs the belief in
probate circles that the larger estates provide attorneys
with compensation that will permit representation of smaller
estate where the effective rate of compensation in terms of
an hourly rate may be significantly lower. Although it has
been my experience that larger estates do not provide a
greater effective rate of compensation, promoting bartering
of fees will no doubt be a disincentive for lawyers to take
on smaller probates. [Exhibits, page 100.]

The following attorneys sent a form letter (with an attachment
pointing out the gservices ordinarily required for all estates--both
large and small) requesting "no revision of the current California
Statutory Probate Fee Schedule for purpeses of reduction" but making no
other objection to the Tentative Recommendation other than that
"increased fees for small estates 1s what 1is really needed in
California™:

Robert I Marder, San Dimas (Exhibits, pages 41-44)

Rlizabeth F. Courtney, Montclair (Exhibits, pages 45-48)

John T. Borje, Claremont {(Exhibits, pages 53-56)

Stephen M, Shirley, Pomona (Exhibits, pages 57-60)

Jimmy L. Gutierrez, Chino (Exhihits, pages 61-64)

Harold W. Wax, Los Angeles (Exhibits, pages 79-82)

Allen S. Remes, Upland (Exhibits 83-86)

Another attorney, Willlam G. Polley, Soncra, writing on behalf of
the Tuolumme County Bar Asasociation, Exhibits, page 8, objected to
lowering the fee from four to three percent and suggested as an
alternative that the minimum requirement for the affidavit procedure be

raised from $60,000 to 5100,000. He states:
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Removal of the 4% category for the first $15,000. We
disagree with your recommendation. Small probates are
already uneconomical to handle. Further reducing the fees
does not solve anything. It Jjust makes them a greater
nuisance. We recommend that the smaller estates be
eliminated from probate by raising the minimum requirement to
$100,000.00 as opposed to reducing the fee for handling a
small probate.

Another lawyer objected to the reductiocn of attorney's fees as
proposed, taking the view that this reduction in probate attorney fees
is inconsistent with the Commission’'s Tentative Recommendation on
trustee's fees:

David ¥W. Knapp, Sr., San Jose: "The reduction of attorney's
fees on smaller estates as set forth in the Compensation,
etc, recommendation is not in agreement with the
recommendations of the Trustee's Fees, l.e. a lesser fee to
the attorneys °'who can make it up on larger estates’' (suppose
these are none?) and 'increased cost of doing business' . . .
'such as inflation' (see page 2 of Trustee's fees) is in
conflict. Do not the attorney's have an increase in the cost
of doing business? . . ., The statement that by reducing the
statutory fees we would be more in 1line with the other
statutory states is ridiculous. Look at the cost of living
in those states!"™ Exhibits, page 28.

COMMENTS SUGGESTING INCREASE IN STATUTORY FEE. A number of
lawyers suggested that the fee proposed by the Commission for small
estates be increased. Under existing law, the 4 percent fee applies to
the first $15,000 of estate value, The rate on the next $85,000 is
three percent, and the rate continues to decline on larger estates.
The Commission proposes to apply the 3% fee to the first $100,000.

Commentators who propose a higher fee suggest that the three
percent fee should be applied to a larger portion of the estate than
existing law. Other commentators suggest that a four percent fee
should be applied to a larger portion of the estate than under existing
law,

Melvin C. Kerwin, Menlo Park (Exhibits, pages 9) recommends that
the fee be 3 percent on the first $300,000 and 2 percent on the next

$700,000. He states:

I applaud the recommendation insofar as it retains the
statutory fees schedule, and makes the computation of fees
simpler by reducing the percentage rate under the fee
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schedule from 4% to 3%, However, myself and other attorneys
whom I have spoken to about this matter agree that the
recommendation should be that for ordinary services the
attorney shall receive compensation on the value of the
estate of 3% on the first $300,000.00 and 2% on the next
$700,000.00 with the balance of your recommendation.

There are at least two reasons for suggesting that
modest increase, rather than a decrease:

1. The overhead cof California attorneys continues to
increase dramatically, particularly in the areas of
gsecretarial salaries and rents.

2. California lags behind the other states with large
metropelitan areas which are comparable, to wit: Illinois,
New York, and Pennsylvania, by far in the fees charged.

David H. Spencer, Los Altos (Exhibits, page 27) suggests that the

fee be increased to four percent for the first slog,goo value of the

estate. In support of this suggestion, he states:

I very much oppose any reduction in the statutory fee of
the compensation of an estate attorney and personal
representative. Instead, I recommend that the fee be
increased to four percent of the first $100,000 value of the
estate. The reasons for the increase are the existing recent
changes In the Probate Code and the proposed changes in both
the Probate Code and the fode of Civil Procedure, All of
these changes increase the amount of time involved in the
probate process and in the instance of the proposed Notice to
Creditors will certainly delay the closing of an estate which
in turn, means a longer time in receiving fees. Furthermere,
any personal representative who 1s sued by a late claiming
creditor will almest automatically file an indemnity action
against his or her attorney.

All practicing attorneys know that especlally in small
estates it's the attorneys who do the work and that in many
instances the time involved 1in probating a large estate is
not much longer than in probating a small one. Any proposed
change in fees should reflect this fact by increasing the fee
on the first $100,000 of an estate.

Harold S. Small, San Diego (Exhibits, pages 36-38) suggests that
the fee be increased to four percent for the first $50,000 estate
value, three percent on the second $50,000, and the existing schedule
being maintained for estates in excess of §1 He would lower the

rate on estates in excess of $300,000 if necessary to obtain this

concept. In support of this suggestion, he states:

However, I suggest that changes be made to the statutory
rate of compensation to provide a 4% rate on the first
$50,000.00 of the estate value, 3% rate on the second
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$50,000.00 of the estate value, and the existing statutory
schedule ©Dbeing maintained for estates in excess of
$100,000.00. From our experience and the maintenance of time
records with regard to estate Administration, we have found
that the time involved iIn providing services to an estate,
with very 1little complexity, and for the purpose of
satisfying requirements associated with the estate
administration where an individual has been named as the
Executor of the estate 1s not less than $3,000.00. 1In
addition, although the legal complexity is not as great, the
amount of time required for the handling of the small estate
typically 1s equal to or greater than the handling of a
significantly larger estate. Accordingly, the fees charged
for the estate having a value of less than $100,000.00 should
address this problem and my recommendations set forth above
would do so. It is important to note that many small estates
invelve a significantly larger amount of time for attorney
services iIn order to provide the guidance and "hané holding"
necessary for individual Executors. It is for this reason
that I have suggested the percentage modification indicated
above which would result in a slight increagse in fees for the
smaller estate while maintaining the existing statutory
acheme for larger estates.

If there is significant objection to this concept, you
may wish to look to a modified schedule of statutory fees for
estates in excess of $300,000.00 providing for a rate of 2%
on the first $1,000,000.00 of estate assets if the total
value of the estate assets exceeds $300,000.00 with the rate
of 1% on the value of the estate assets between $1,000,000.00
and $10,000,000.00, one-half of 1% on the next $15,000,000.00
and a reasonable amount to be determined by the Court for all
amounts in excess of $25,000,000.00.

It is alsc important to anticipate the effect of the
gignificant use of inter vivos trusts. Through proper estate
planning, attcrneys have been causing clients to create inter
vivos trusts to hold a substantial portion of assets in an
estate. By doing so, the attorney's fees otherwise incurred
in connection with a Probate Administration as well as
commissions to the ©perscnal representative have been
substantially diminished and reduced. However, even In these
circumstances, a modest Probate Estate Administration is
frequently required which still requires the same amount cof
work that would have been Involved in an estate of
gsignificantly larger value. For example, we have assisted
clients in the administration of estates having values for
Probate Administration purposes of less than $150,000.00, and
in some cases less than $50,000.00, where the total estate is
in realty significantly greater than $1,000,000.00. The
glgnificant difference in the value of assets is represented
by assets that have been transferred into an inter vivos
trust. The only reason for the Probate Administration is for
the purpose of satisfying the creditor's claim period and
noticing creditors with regard to the filing of claims in the
estate for the purpose of protecting the estate assets and
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the beneficiaries of the estate from future claims. The
suggestions outlined above more closely align the fees with
the services rendered and would take into account the
significant planning opportunity (inter vivos trusts) that is
utilized with some frequency in California.

It is alsc important to understand that certain types of
gservices that might be ordinary if the estate 1s administered
by an institutional executor and an experienced individual
are different than the circumstances where an inexperienced
executor acts for the estate. For example, in connection
with the sale of real property, an individual executor will
be unfamiliar with the requirements associated with same and
significant additional services will be required of counsel
to assist in the sale of real property which typlcally is
handled by the Court as being part of the ordinary services,
for the first sale or disposition of real property.

Robert A. Waddell, Torrance {(Exhibits, page 50) suggests that the

rate be four percent on the first $50,0QQ and two percent on the next
$950,000., In support of this suggestion, he states:

Your recommendation that the four percent (4%) rate on the
first $15,000 of the estate be reduced to three percent (3%)
is 111 conceived.
Even under the present fee structure, it i1s nearly imposs=ible
to find an attorney to probate a small estate. Rather than
reducing the rate on the first $15,000, consideration should
be given to Increasing it, I suggest the following:

FOUR PERCERT (4%) OF THE FIRST $50,000

TWO PERCENT (2%) OF THE NEXT $950,000 ETG.
The above rates and your proposed rates result in the same
fee for estates of $100,000 or more. However, my rates
provide an incentive for attorneys to accept the smaller
estates.

The Probate Section of the San Bernardino County Bar Assoclation
(Exhibits, pages 66-67) approves the Commission’s fee structure but
suggests that "the court be authorized to approve [minimum] fees for
both the personal representative and the attorney of not more than $500
in all estates, regardless of size.” In support of this suggestion,

the Section states:

Although we generally agree with the reduction of the 4%
rate to 3% on the first $15,000 of estates, we suggest that
the court be authorized to approve fees for both the personal
representative and the attorney of not more than $500 in all
estates, regardless of size, If this 1s not done, attorneys
will simply no accept the handling of small probates.

Probate Code Section 1143 adopts a similar approach as
to county public administrators who are often compelled to
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take small estates, and a $350 minimum fee for the public
administrator is established for the "summary probate™ which
the public administrator's office is authorized to undertake
without formal administration. (This is restated in Probate
Code Section 7666 pursuant to AB 2841 scheduled to go into
effect July 1, 1989.)

We suggest that language like the following be added to
proposed new Sections 10800 and 10830 (and that sppropriate
corresponding revisions be made in Business and Professions
Code Section 6147.5):

(c) FNotwithstanding subpart (a) above, the court
may allow the attorney {personal representative) for
ordinary services as much as $500 compensation if the
court finds that the services rendered justify a fee in
excesS of that calculated according to subpart {a) above.
Although recent legislation enables many small estates

to be handled without probate (Probate Code Sections 13100,
13150, 13200, 13500, 13540, 13650; Vehicle Code Sections 5910
and 9916; and Health and Safety Code Section 18102) there
nonetheless are situations 1n which a probate mnmust be
conducted as to very small estates in order to clear title aor
resolve heirship questions. The public may often be unable
to engage an attorney in such cases unless there 1s some way
in which the attorney can be reasonably compensated.

STAFF COMMENT. There are strong objectionaz to lowering the fee

from four to three percent because of the impact this would have on the
small estates, At the same time, many of the commentators approved the

Tentative Recommendation without objecting to_ the lowering of the fee.
The Compission could retain the existing fee schedule and continue the

four percent rate that now applies., This would not satisfy those who

believe the existing fee i1s not adequate to provide legal services for
a small estate The estion of the Probate Section of the San

Bernardino County Bar Association that a minimum fee of bhe

allowed, without regard to the size of the estate, may be the solution
to_this problem. For example, the Delaware court rules provide a
minimm attorney fee of $250, But a fee of $250 would not begin to

compensate the lawyer for the minimum amount of legal work required to
robate a small estate In the backgrownd stu repared by the staff

the staff recommended that a minimum fee of $750 might be appropriate.
A minimum fee would also deal more adequately with the problem of
publiec administrators who handle many small estates,

Almost onme half (47%) of those who responded to the Commission's
Questionnaire distributed several years ago believe that changes should

—21-




be made in the existing fee schedule. Many lawyers (73,5%) believe

that the major defect in the existi statuto rovisions is the
inadequacy of the gtatutory fee for small estates.

RG COURT TO STATUTO FEE WHEN THE STATUTORY FEE 1S
CLEARLY EXCESSIVE. HALT—San Diego recommends that the statute allow

consumers to petition the court for lower fees when the statutory
percentage 13 clearly excessive 1n relation to the work done.
Exhibits, page 91. HALT--San Diego states In support of this
recommendation:

Inherent in the statutory fee system is a presumption
that the statutory percentage is reasonable, Allowing
consumers to petition to lower the fee merely allows
consumers to rebut this presumption. One would think this
was just basic fairness. Judicial review should alwsys be
available when a dispute arises, especially over funds to he
paid out of the estate, After all, resolving disputes is
vhat courts are for, They resolve creditors' claims, will
contests, and other disputes that arise in course of
administering estates. Other than ensuring minimum lawyers'
fees, there 1s simply no justification for denying persons
interested in the estate the right te challenge a lawyer's
fee. . . Yet, . . . this is precisely what the LRC decided to
do, giving California the dubious honor of standing with two
other states in the county that totally immunize percentage
fees from legitimate challenge and court review.

BUSINESS PROFESSIONS CODE 147.5. A CONCERNING ATTORNEY
FEES IN _FORMAL, PROBATE PROCEEDING {(VWRITTEN CORTRACT WITH

DISCLOSURE TO0 CLIENT THAT FEE IS REGOTIABLE) {pagea 19-23 of
Tentative Recommendation)

COMMISSION RECOMMENDATION: The Commission recommended that the

existing requirement that there be a written contract between the

attorney and the personal representative be supplemented hy a
requirement that there be a separate disclosure statement in the form
prescribed by the statute, signed by the personal representative. The
statutory form will include a statement that informs the personal
representative that "You and your attorney may agree to a lower fee
[than the statutory fee] but may not agree to a higher fee." See
Business and Professions Code § 6147.5 (added), pages 19-23 of
Tentative Recommendation.

REACTION OF COMMENTATORS TO THE DISCLOSURE EREQUIREMENT: The

disclosure requirement did mnot cause a significant amount of
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cpposition. There were only a few objections to the disclosure
requirement. Some persons who submitted comments approved the
requirement; most did not mention it. Some approved the requirement
but suggested revisions (discussed below).

Objections to Disclosure Requirement. Those attorneys who
ocbjected to the concept of fee negotiation can be counted among those
who object to any requirement of disclosure concerning statutory fees.
See Legislative Committee of the Probate, Trust and Estate Planning
Section of the Beverly Hills Bar Association. (pages 4-5 of this
Memorandum); Willlam S. Johnatome, Jr. (pages 5-6 of this Memorandum);
Richard L. Stack (page 6 of this Memorandum); Henry C. Todd (pages 6-7
of this Memorandum).

Support of Disclosure Requirement., HALT--5an Diego (Exhibits,
page 93) states:

The disclosure recommended by the LRC iIs barely
adequate, Although it isn't as anti-consumer as the language
propocsed by the bar, it also fails to clearly state that the
percentages are maXimums or cellings. Instead, 1t informs
consumers that they have a right to agree to a lower fee, but
not a higher one. The LRC squandered even this opportunity
to protect consumers with meaningful disclosures about fees
and cther aspects of the attorney-client relationship.
Compared to offering no disclosure, however, HALT supports it.

STAFF COMMENT: The revisicn of the disclosure statement suggegted
by the staff (below) should do much to meet the concern expressed by

HALT,

SUGGESTIONS FOR REVISION OF LARGUAGE OF DISCLOSURE STATEMENT.
Paul Gordon Hoffman, attorney, Los Angeles, believes that the “proposed
disclosure statement 18 too difficult for the average layman to
comprehend." Exhibits, pages 18-20. The staff believes that his
statement is a definite improvement on the statement in the Tentative
Recommendation.

STAFF RECOMMENDATION: The staff recommends that the following
(which shows a revision in the Hoffman draft Exhibits, pages 18--19) be
substituted for the statement in the Tentative Recommendation, (The

language added by the revision is underscored).
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LAWYERS' FEES

California law requires that you be given this statement
and that you sign it.

The lawyer for an estate is entitled to be paid out of
the estate for his or her work. TFor the kind of work
required in almost every estate ("ordinary services"), the
lawyer cannot be paid more than a certain percentage of the
estate, The percentage is as follows:

(1) 3% on the first $100,000

(2) 2% on the next $900,000

(3) 1% on the next $9,000,000

(4) 1/2 of 1% on the next $15,000,000

(5) a reasonable amount to be determined by the judge
for larger estates.

The value of the estate i3 based on an appraisal of the
estate preoperty, plus profits from sales of estate property,
plus income during the probate, minus losses on sales of
estate property.

If your lawyer does extra work, your lawyer is entitled
to be paid extra. The judge will set the fees for this extra
work, You can ask your lawyer to tell wyou what services will
be considered extra work.

Your lawyer will be paid based on the fee schedule set
out above, unless you and your lawyer agree to a different
way of setting the fee (such as an hourly rate or a different
percentage). You and your lawyer may agree to a method that
produces a lower fee, but your lawyer cannct be paid a higher
fee.

If you and your lawyer agree to a lower fee, that is
what your lawyer will be paid for ordinary services. The
probate court may still allow your lawyer to be paid more if
your lawyer does certain extra work.

Mr, Hoffman peoints ocut the need for his suggested substitution as
follows:

The problem with the Commission's language is that 1t uses
too many long or technical words, such as "statutory"”,
"attorney", "additional", and "extraordinary."
Unsophisticated clients often have egqually unsophisticated
vocabularies and reading abilities. You might also want to
consider advising clients te inguire of their lawyers as to
what services will be considered extraordinary. [Exhibits,
pages 19-20.]

Substitution of "Income" for "Receipts." Irving FKellogg,
attorney, Los Angeles, believes that confusion is caused by the use of

the word "receipts" in the statement concerning the value of the estate
to which the statutory percentage is applied. He believes that

*receipts"” 1s ambiguous. Substituting "income" for “receipts” will
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make clear that only "income” receipts belong in the compensation
value. He says that lay persons (CPA's etc.) iInclude principal
receipts. We note that the language suggested by Mr. Hoffman would
make this suggested clarification. See Exhibits, pages 6-7.

Other Te cal Revisions in Language of Disclosure Statement.
The Yuba-Sutter Bar Association suggests:

The membership authorized me to advise you that there
was no objection to the tentative recommendation, except that
the language 1n the disclosure statement regarding the
ability to Yagree to a lower fee" should be changed to read
"agree to an alternative fee arrangement, which, in no event,
would be higher than the fee established by statute.”
[Exhibhits, page 15.]

The statement of Mr. Hoffman, set out above, will effectuate this
suggestion.

The Legislative Committee of the Probate, Trust and Estate
Planning Sectlion of the Beverly Hills Bar Association suggests what
they consider to be a technical matter:

B & P, Code §6147.5(c)(5): The last sentence of the

disclosure statement which reads "the court may, however,
award an additional amount for exztraordinary services" would
better read "the court may, however, award compensation for
extraordinary services". The phrase "an additional amount”
infers that the Court may award higher extraordinary
compensation te "make-up" for the lower fee for ordinary
gservices. [Exhibits, page 96.]

The statement of Mr, Hoffman, set out above, will deal adequately
with the concern of the Beverly Hills Committee.

REQUIREMERT THAT STATEMENT BE ON SEPARATE SHEET. A few attorneys
suggested that rather than having a separate sheet for the disclesure
statement, it would be better to have it as a part of the fee and
services agreement or that the statute should permit it to be included
in the fee and services agreement:

Tuolumne County Bar Association: "Requirement for a separate
disclosure statement regarding attorney's fees, We believe
that the requirement of a separate paper is awkward and
inconvenient. We believe that a more reasonable approach
would be to require a minimum type size or other method to
make the disclosure stand out as opposed to requiring one
more piece of paper." Exhibits, page 8.
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"Jerome Sapiro, attorney, San Francisco: "Rather than having
a separate sheet for the disclosure statement, it would seem
better to have same as a part of the fee and services
agreement between the attorney and personal representative.
The critical parts should be in 'CAPS'." Exhibits, page 4.

J. Mark Atlas, attorney, Willows: "While we have heen using
a written fee agreement in probate matters since Business and
Professions Code Sectlon 6148 was adopted, we believe a
separate section relating to fee agreements in probates may
be useful, and the recommended section would serve this
purpose. Nevertheless, since we would still be required to
have a written agreement with the personal representative, we
would suggest that the section be revised to permit
incorporation of the disclosures which otherwise would be
required on a separate Disclosure Statement te be
incorporated into the written fee agreement. Quite frankly,
a fee agreement should be one of the first documents reviewed
and discussed with a perscnal representative, but there are
always so many other papers and matters to be handled at the
commencement of a probate proceeding, often at a2 time of
digtress for many personal representatives, that it would be
most helpful to minimize the number of separate papers.”
Exhibits, page 70.

STAFF RECOMMENDATION: The staff recommends that the requirement
that the disclosure statement be on a geparate sheet and he gigned by

the personal repregentative be retained, We want to be sure that the
information on the statement 1is bropght to the attention of the
client., It does not seem to be burdensome to regquire the disclosure

statement to bhe on a separate sheet, separately signed. On balance,

the benefit of the separate statement outwelighs any possible extra
burden on the attorney that a separate statement might impose.

PERMIT ATTORNEY TO INCLUDE ONLY "APPLICABLE" PORTION OF STATEMENT
IN STATEMENT PROVIDED TO CLIERT. William L. Coats, attorney, Poway
{(Bxhibits, page 3) suggests that subdivision (c)(2)(A) of proposed
Section 6147.5 (page 19 of the Tentative Recommendation) be revised to
read:

(A) If the compensation agreed upon is to be determined
as provided in Sections 10830 and 10831 of the Probate Code,
the agreement shall state the applicable substance of the
following:

He gives the following justification for this suggested revision:
Adding the word applicable will provide for the agreement to

be limited to the percent of the dollar value that relates to
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the estimated value of the estate. When it is known an
estate cannot possibly exceed $100,000, the clients will not
understand why the agreement covers the fee for a 25 million
dollar estate.

THE DISCLOSURE STATEMENT CONCERNING ATTORNEY FEE should also
limit itself to not more than the fee for the next level
above the estimated value of an estate,

STAFF REC IATION: The staff recomm s ainst requir onl

the "applicable” substance of the disclosure statement. We contemplate
a printed statement that will be provided each client. We are

concerned that questions will arise if the attorney is permitted to
edit the statement for each case, depending of his estimate of the size
of the estate. Moreover, we_do not believe that the attorney should
have the burden of determining which part of the statement is

"applicable™ in each case,

A separate issue is whether the word ™applicable" should be
gubstituted in the statute text in the introduyctory clause of paragraph
{c)(2)(A) of Recommended Section 6147.5 of the Business and Professions
Code as suggested by Mr, Coats and as set_out above,

PROTECTING PERSONAL REPRESENTATIVE FROM SUITS BASED ON FAILURE TO
REGOTIATE A LOWER FEE. Several commentators expressed concern that the
peraonal representative might be held llable for failing to negotiate a
reasonable {(lower) attorney fee:

Legislative Committee of the Probate, Trust and Estate
Planning Section of the Beverly Hills Bar Association:
"Unless the personal representative is granted immunity from
criticism for failing to negotiate a lower fee, this
Committee 1s opposed to the proposed amendments to the
Business and Professions Code requiring a separately signed
disclosure statement advising the personal representative of
the right to negotiate a lower fee. It is certaln that such
a disclosure statement will be, on occasion, used by the
disgruntled beneficiary as support for a contention that the
personal representative ghould have negotiated a lower fee.
"In fact, the logical result is that the personal
representative will be charged with the responsibility fer
negotiating a ‘'reasonable fee'; but this negotlation process
will be artifieially affected by the 'cap' of the statutory
fee.” Exhibits, pages 94 and 95.

Paul Gordon Hoffman, attorney, Los Angeles: “If the

Commission elects to retain the statutory fee schedule, then
the existence of the disclosure notice should not be deemed
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to be a mandate for the negotiation of fees., I am concerned
that beneficiaries may attempt to sue personal
representatives who do not undertake negotiations with
counsel as to the amount of fees." Exhibits, page 20.

S RECO TTON: At the October meeting, the Commission by a
divided vote deleted subdivision (b) from the draft of Section 1 2

which was intended to gpgive the personal representative an express
immunity for failure to negotiate attorney compensation less than the

statutory compensation. The section prior to the deletion read:

10832, (a) An  apreement bhetween the personal
representative and the attorney for higher compensation for
the attorney than that permitted imder this chapter is void.

b) The personal represcntative d the attorn ma;
agree that the attorney will receive less than the statutory
compensatjion for services, but the personal representative is
under no duty to negotiate attorney compensation less than
the statutory compengation., The personal representative is
not liable for a refusal or fajlure to negotiate attorney
compensation less than the statutory compensation.

This matter was discussed at Jlength at the October meeting.
Altho the staff at that time recommended that e deleted provision
be included in the statute, we believe that it was fully discussed and
a decision made. We do not believe that this isswe should again be

iven 1 discussion
RECOGRITION OF AGEEEMERT SIGNED BEFORE PERSONAL REPRESERTATIVE

APPOIRTED. Jerome Sapiro, attorney, San Francisco, notes a possible

technical improvement in the disclosure provision: "It should also be
clarifiled that the fee-services agreement may be signed by the
petitioning party seeking appointment as personal representative before
appointment and qualification or by the personal representative after
appointment and qualification. Your recommendation refers to agreement
between attorney and personal representative, and normally the
fee-services agreement is executed before appointment and
qualification." Exhibits, page 4.

STAFPF RECOMMENDATION: We recommend that the following sentence be
added at the end of gubdivision (b) of Section 6147.5: "The
fee—services agreement may be entered into, and the disclosure
statement required by this section be signed 1) the
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petitioning party seeking appointment as personal representative before

appointment and qualification, the agreement to_become operative upon
appointment and qualifijcation of the petitioner as personal

representative, or (2) the personal representative after appointmept
and qualification. ™

TECHNICAL REVISION IN COMMERT. The Legislative Committee of the
Probate, Trust and Estate Planning Section of the Beverly Hills Bar
Association makes the following suggestion concerning a technical
change in the Comment to Section 10804:

The fifth paragraph of this GComment should be amended to
conform with the provision of PGC§1l0804{c) which allows the
personal representative to empleoy "any qualified person,
including a member of the State Bar of Califormia...” The
Comment refers only to an agreement "with the Estate
attorney"”, 1instead of an agreement with "any qualified
person, including the Estate attorney". [Exhibits, page 96.]

ST REC TION: The staff rec ends ainst i the
Comment., The purpose of the statement In the Comment is to peoint out

that it permits the attorney to make a contract to perform ordinary

services of the pergsonal representative without the need for court
approval, The statute clearly provides that such a contract cam be
made with any other person, and there iz no need to_repeat this portion
of the statute in the Comment.

SECTION 800 COMPENSATION OF PERSQ REPRESENTATIVE es 24 and
25 of Tentative Recommendation)

COMPENSATIOR GERERALLY. To a considerable extent, the comments
objecting to the elimination of the four percent bracket for attorneys'
fees are relevant to the fee schedule for the personal representative.
Ezcept for the comment of Howard Serbin set out below, we do not
reproduce those comments again here.

Howard Serbin, Deputy County Counsel, Santa Ana, objects to
elimination of the four percent bracket in the statutory fee schedule
for the compensation of the personal representative:

While strongly supporting the main thrust of [Section 10800],
I would 1like to see the current four percent on the first
$15,000 retained. These has been such an increase in costs
in recent years, such as the cost of office space, supplies
and staff, that any decrease in the rate of compensation
seems unwarranted. For the Office of the Orange County
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Public Administrater/Public guardian, any decrease in revenue
would be especlally difficult. I understand that the cost of
running the operations, above and beyond compensation
received and other income, will run close to $1,000,000.00
this year. This, despite the fact that all County Counsel
attorney fees 1in decedent's estates and probate code
conservatorships are collected by and credited to our
client. I do not know how much of this shortfall is due to
operations of the Public Administrator vis-a-vis the Public
Guardian, since both operate from the same budget, but I
believe that neither function is at all close to being
gself-sufficient, especlally the ©Public Administrator's.
While the proposed change in the rate of compensation may
appear small, given our client's case volume and budget
problems, the detriment could be significant - especially
gince he 1s hit doubly hard when you take inte account the
proposed change in attorney fees under Section 10830.
[Exhibits, page 72-73.]

William S. Johnstone, attorney, Pasadena, objects to the
Commission's "failure to make any adjustment in the personal
representative’'s compensation, gilven your ©position of attorney's
fees." See Exhibits, page 12. He states: "My experience of some 30
plus vyears is that unless the personal representative i1s a trust
company, personal representatives are nearly always ignorant of their
responsibilities, and inexzperienced, which results In probate lawyers
performing the major portion of the personal representative‘'s duties,
as well as their own. Why shouldn't thelr fees be subject to
negotiation, just as you contemplate for attorneys representing the
personal representative?"

In fact, the Commission has made provision for the personal
representative negotiating with the attcrney to have the attorney
perform duties of the personal representative and to pay the attorney
from the funds of the personal representative.

The Commission could go further and adopt the UP{ scheme which
permits the personal representative to collect a reasonable fee, fixed
by the personal representative, subject to court review on petition of
any interested person. It should be noted, however, that a number of
states retained the statutory fee schedule for personal representatives

when they abolished the statutery fee schedule for the estate attorneys.
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SECTION 103831, ADDITIONAL, COMPENSATION FOR EXTRAORDINARY SERVICES
(pages 30-32 of Tentative Recommendation)

COMMISSION ERECOMMERDATION: The Tentative Recommendation deletes
from the statute text the existing incomplete list of services that

constitute “extraordinary services” and {ncludes in the Comment a
nonexclusive list of services that are extracrdinary services,

SHOULD LIST OF EXAMPLES BE IN STATUTE TEXT? Howard Serbin, Deputy
County Counsel, Santa Ana, approved this scheme: "I belleve it is wise
to delete the 1ist of examples of extracrdinary services from the
section and to put this in the comment instead.” Exhibits, page 73.

William Fimnegan, attorney, Walnut Creek, takes the cpposite view:

In addition, I believe the statute should include
examples cf what generally constitutes extraordinary
services. A nonexclusive 1listing in the sgtatute is more
helpful than examples in the official comment. The factors
recommended by the Commission would not prevent the Court
from wusing its discretion in reviewing a petition for
extracrdinary fees, even for services included in such a
nonexclusive listing. [Exhibits, page 78.]

HALT—San Diego also supports the concept of delineating what
constitutes "ordinry" and "extraordinary" services. ZExhibits, page 91.

AUTHORITY OF COURT TO AWARD AN ATTORNEY EXTRAORDINARY FEES FOR
EXPENSES IRCDRRED IN PROSECUTIRG THE ATTORNEY'S PETITION FOR FEES.
Richard L. Stack, attorney, Los Angeles, brings to the attention of the
Commlission the recent decision of Estate of Esther Trynan, and he
suggests that the Commission overrule this decision by statute
(Exhibits, pages 100-101):

I wish to bring to the attention of the Commissioners a
recent appellate court decision on the subject of attorney
compensation, In the Estate of Esther Trynan, counsel was
retained to represent the personal representative and to
defend the estate Iin a Will contest which resulted in a
judgment against the estate. An appeal was taken and second
counsel was hired by contract to handle the appeal. When the
Will contest was finally resolved, both counsel for the
estate flled petitions for extraordinary attorneys' fees and
costs. The personal representative objected to both
petitions and litigation ensued. The Court determined the
reasonable value of extraordinary services and entered
judgment for counsel totaling in excess of $55,000,00.
Thereafter, counsel submitted a second petition for
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extracrdinary fees for attorney compensation and costs in
litigating the initial petition for fees. The Court denied
the petition on grounds that the Court "does not have the
authority to award compensation for services which benefit
only the attorneys for the estate and do not enhance the size
of the estate available for distribution to the beneficlaries
thereof”, A copy of this decision is enclosed.

I believe the decision of the Court is inequitable and
bad law. In almost any fee agreement between attorney and
client provision 1Is made for the payment of attorneys fees
should it become necessary to bring an action to collect a
fee from a client. Probate counsel must have a fee agreement
with the personal representative but is precluded from having
such a provision. If counsel performs services and must
litigate with the personal representative to collect
compensation for such services, then it is only fair and
equitable that the law support such counsel iIn being
compensated for the additional work to which counsel is put.
In addition, the law is clear that the Court will allow
attorney fees "as the Court may deem just and reasonable
(Probate Code § 910). It is only just and reasonable under
the circumstances of the Estate of Trynan that counsel
receive compensation for its services In pursuing to a
successful conclusion its petition for compensation for
extracrdinary services.

As the Commission is now taking up the matter of
attorney compensation, I helieve it is appropriate for the
Commissioners to propose legislation to make it clear that a
Court may award compensation under the circumstances of the

Estate of Trynan.

STAFF _RECOMMENDATION: The gtaff recommends against trying to deal
with the Estate of Ester Trynan in the recommendation on_attorney fees
to _he submitted to the current sesgion, This decision presents a
significant policy lssue, If the Commission wishes, the staff can
prepare an analysis of the matter and present 8 Memorandum at a future
meeting. If the Commission wishes to propose a change in the existing

law, we can distribute a tentative recommendation to interested persons
for review and comment and possibly submit a recommendation in 1930.

SECTION 804 OSE (OF EXPERTS SORS OTHER
ASSISTARTS (pages 26-27 of Tentative Recommendation)

GENERAL COMMENT CONCERNING THIS SECTION. At a prior meeting, the
Commission requested that the staff prepare a memorandum concerning
Section 3-715 of the Uniform Probate Code. This UPC provision relates

to the employment of persons to assist the personal representative in
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the performance of the administrative duties of the personal
representative, This matter will be covered by Memorandum 88-19,
prepared for the January 1989 meeting. We consider below the comments
received on the Tentative Recommendation.

AUTHORIZIRG FERSONAL EEPRESENTATIVE TO PAY ATTORNEY FOR PERFORMING
ORDINARY SERVICES WHICH THE STATUTE ASSUMES WILL, BE PERFORMED BY THE
PERSONAL REPRESENTATIVE. The Tentative Recommendation codifies 1local
court rules and case law that permits the personal representative to
employ the estate attorney or others to help with ordinary services and
to pay them out of the personal representative's own funds, not funds
of the estate.

Paul Gordon Hoffman, attorney, Los Angeles, approved this
provision:

I agree with the Commission’'s recommendation that the
statute expressly authorize the representative to pay the
attorney for performing ordinary services which the statute
assumes will be performed by the representative. In dealing
with individuals, it is quite common for the attorney to have
to assume the burden of bookkeeping for the estate, and the
attorney may also have to work with appraisers and assist in
closing of the residence and disposing of property. Since
statutory fees are often inadequate to cover such services,
the only way in which the attorney can be made whole is by
recelving an assignment of the portion of the personal
representative fees. [Exhibits, page 20.]

EMPLOYMENT OF SPECIALISTS BY PERSONAL REPRESENTATIVE. With
respect to Section 10804, Howard Serbimn, Deputy County Counsel, Santa
Ana, states: "I support your revisions to current law.” See Exhibits,
page 73.

Gerald F. Gerstenfeld, attorney, Beverly Hills, makes the
following comments (Exhibits, pages 34-35) concerning the employment of
"specialists to perform what would be in the category of extraordinary
services":

I agree with your recommendation that the authority
should be expanded but I disagree with the recommendation
that the authority to pay the specialist out of estate funds
should be subject to court review at the final account, The
specialist who performs the service should be entitled to
rely upon the contract entered into with the personal
representative concerning such services and that the court
will not modify the contract at & later time. Such would not
affect the ability of the court to take such action as it may
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deem appropriate vis a vis the personal representative i1f the
court concluded that the contract entered into by the
personal representative was inappropriate or illegal.
Therefore, I believe that the second paragraph of section 902
should continue to read as same as presently stated but
subject to the amendments to increase the kind of specialists
whose services are covered thereby.

In the same context, if my recommendations are adopted,
I believe that any such contracts entered into between the
expert and the personal representative granted independent
administration authority would be subject to the provisions
of section 10551 pursuant to which such personal
representative could enter into the contract without giving
notice of proposed action. If any such contract were subject
to court review at the final account, I question whether the
personal representative having Independent administration
authority would have the power to enter into such a contract
undetr the provisions of gection 10551 and the provisions of
section 10553 may he construed as being in confliet with the
expand provisions of the second paragraph of section 902 to
the extent that the same may relate to actions and
proceedings referred to in section 10553,

STAFF RECOMMENDATION: The staff did not contemplate that the
court review would affect the right of the expert to recelive payment as

provided in the contract, The personal representative would be

surcharged if the contract wags improper, just as would be the case with
any other improper _act, We would revise the second sentence of

subdivision (d) of Section 10804 to read: "The loyment and ent

of a person under subdivision (c) need not be authorized or approved by
the court AND IS ROT SUBJECT TO REVIERW BY THE COURT." (Materlial in all

capg added.) We also would revise the relevant portion of the Comment

to Section 10804 to read:

Subdivision d indicates when court  authorization or

approval is required, Amounts paid out of estate funds under

subdivigions (a) and (b) are subject to court review, THE
PERSORAI, REPRESENTATIVE MAY BE SURCHARGED AT THE TIME QF THE

FIRAL ACCOURT TF THE TFERSONAI, REFPEESERTATIVE BREACHED A
FIDUCIARY DUTY IN EMPLOYIRG THE PERSON UNDER SUBDIVISION (a)
OR (b Payment may not be made to the estate attorn

unless authorized by the court, See Sections 10831, 10850,
10851, But court authorization or approval is not required

when an attorney or other person 1s hired under subdivision
(c) to assist the personal representative in performing

ordinary gervices, AND THE COURT DOES NOT REVIEW SUCH
EMPLOYMENT.
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SECTION 10805. APPORTTIONMENT OF COMPENSATIOR (page 29 of Tentative
Recommendation

Howard Serbin, Deputy County Counsel, Santa Ana, suggests
(Exhibits, page 73) a revision in the comment to this section:

C. Proposed Section 10805 - I have no objection here,
I note, however, that the Public Administrator has had many

cases In which he was successor administrator, and some in
which he was the first of two administrators, in which we
have faced the issue of dividing statutory compensation and
attorney fees. In at least one case, I commented to the
Court on the other administrator's request for extraordinary
attorney fees. Opposing counsel complained that as attorney
for a prior administrator, I had no standing to contest
extraordinary fees. I responded that I was not contesting
the fees; rather, I was pointing out that the extracrdinary
services claimed were so inclusive, including many services
which were very ordinary, that if granted the attorney's
share of statutory fees should be small, since he would have
already been compensated for virtually every service he
provided. The Court agreed with this peint. This leads me
to conclude that perhaps there should be a provision or a
comment that one factor in apportioning statutory
compensation would be te conslder the extraordinary
compensation a personal representative or attorney has been
granted, and to be certain not to in effect credit him twice
for the same service.

STAFF REC ATION: e staff recommends alnst vis the

Gomment, The one case to which the commentator refers reached the
right result according to the commentator, and it geems unnecessary to

advise the court not to credit the attorney twice for the same gservice.

SECTION 10833. COMP TION OVIDED BY DECED 'S WILL e of
Tentative Recommendation)

Section 10833 permits the attorney to rencunce the compensation

provided for in the will and to be compensated under the statutory
provisions relating to compensation of the estate attorney. The
section continues existing law.

Peter D. Anderson, attorney, King City, objects toc the provisioen
carried over from the existing law:

Sections 10802 and 10833 provide respectively that a
perscnal representative and an estate attorney can renounce
the compensation provided by decedent's Will and claim the
full statutory fee. I believe the two (2) sectlions are
unfair, and when applied, cause ne end of hard feelings on
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the part of the estate beneficiaries. I understand that a
testator could be unfair or unrealistic in setting the fees
but there could be alternative methods of determining fees in
such an instance rather than simply denying the testator the
right to specify the compensation. I submit that there is no
good way to explain these statutes to an unhappy heilr who
sees the testator's wishes thwarted and the personal
representative or attorney for the estate receiving an
uwarranted windfall.

HALT—San Diego objects to the provision: "The Commission
also attempts to Justify percentage fees on the ground that
they protect consumers by placing a ceiling on fees. HNothing
could be further from the truth, Instead, they act as a
floor, for several reasons. First, the LRC has recommended
continuing the current law that allows lawyers to pick the
highest fee. If the will dictates a lower fee, they can
Yrenounce” 1t and opt for the higher statutory percentage;
if the will provides for a fee higher than the percentage,
the lawyer can collect that."™ Exhibitg, page 90.

STAFF_RECOMMENDATION: The staff recommends that the following be
substituyted for subdivision (b) of Section 10833:

b Subject to Secti lo832, the personal

representative and the attorney may make an agreement that
the attorney will receive greater compensation than that
provided for in the will,

The Jjustification ordinarily given for departing from the
compensation provided in the will is that higher compensation is
necessary In order that legal services may be obtained. The inadequacy
of the compensation provided in the will probably is the result of the
passage of time since the will was prepared and executed, However, the
fact that the compensation in the will _is inadequate is wmo

Jjustification for substituting the statutory compensation, It would be
an odd result to deprive the personal representative of the opportmmity

to negotiate concern the Iincreased compensation when the will
specified a compensation lower than the statutory compensation and it
is now necessary to deviate from the testator's desires in order to
increase that compensation.

We also would revise the Comment to Section 10832 to point out

that the sectiop has been revised and to explain the revisgion.

-3f-



SECTTIONS 108850—-10854. ALLOWANCE OF COMPERSATION BY CODRT (pages 3441
of Tentative Eecommendation)

COMMISSION RECOMMENDATION: The existing statute provides for a
partial allowance of compensation to the personal representative or
estate attorney, but final compensation is governed by 1local court
rules rather than by statute. The Tentative Recommendation includes
statutory provisions governing the allowance of both partial and final
compensation,

SECTION 10850. PARTIAL ALLOWARCE OF COMPERSATION. Howard Serbin,
Deputy County Counsel, Santa Ana, states: "I strongly support this.”
Exhibits, page 73.

Andrew S Garb, attorney, Los Angeles, hbellieves that there is a
technical defect in Section 10851(d). Exhibits, pages 23-24. His
belief there is a defect 1s based on his 1Incorrect assumption that
Section 10850 zpplies only to compensation for extraordinary services.
The staff would deal with this matter by adding the following sentence
to the Comment to Section 10850 to make clear that the section covers
partial allowance of compensation for both ordinary and extraordinary
services: '

Section 10850 gives the court authority to allow partial
compensation for both ordinary and extracrdinary services.
Where extracrdinary services are required, the court may
authorize payment for those services on a periodic basis or
may wait until the particular extraordinary services have
been completed and then authorize payment for those
extraordinary services. Court rules generally 1limit the
amount of the advance for ordinary services by reserving at
least 25 percent of the statutory compensation umtil approval
of the final account and the decree c¢f distribution.

SECTION 10851, FINAL, COMPENSATION (pages 35-38 of Tentative
Recommendation), There were nc comments on this section.

SECTTON 10852, ITERS TO _BE CONSIDERED 1IN DETEEMINIRG

COMPENSATION FOR EXTRAORDINARY SERVICES (pages 38-40 of Tentative
Recommendation). The Tentative Recommendation adds to the statute =z

list of factors to be considered 1in determining the amount of

compensation to be awarded for extraordinary services. The provision

is drawn from the attorney fee standard in Los Angeles County.
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Howard Serbim, Deputy County Counsel, Santa Ana, states: "I believe
this is well-written and a helpful addition to the Code." Exhibits,
page 73.

CONSIDERATION OF "PROFESSIONAL STANDING". One lawyer objected to
the court considering the professional standing of the attorney in
fixing probate fees:

Wilbur L. Goats, attorney, Poway: "Delete 10852(e). In
communities with populatiens over 30,000, I do not delieve
attorneys are in a position to evaluate their professional
standing. With so many attorneys in each community I do not
believe wyou will aveid 'puffing'. We do not need any
appearance of self aggrandizement. The answer will be too
subjective.” [Exhibits, page 3.]

William Finnegan, attorney, Walnut Creek, fears that the lawyer
may have to include a statement of the factors in his request for
extraordinary fees and suggests that "“professional standing™ be omitted
as a factor:

Although I do not object in general to the factors
listed by the Commission, I believe that attorneys should not
have to write a tome Justifying reguests for extracrdinary
fees., Factors such as expertise, experience and professional
standing are themselves guite vague and subject to many
different interpretations. In fact, I suggest that
professional standing be eliminated because I have no 1idea
what the Commlssion means by it and it may have no relevance
to the services performed. [Exzhibits, page 78.]

Thomas N. Stewart, Jr., attorney, Walnut Creek, takes the oppogite
view (Exhibits, pages 68-69):

I have one negative thought but nc particular suggestion as
to how to remedy it. Most courts have local "rules of thumb"
as to the amount of hourly compensation the court will allow
for extraordinary services. The Tentative Propossl permits
the court in fixing compensation for extraordinary services
to take into account the time spent on ordinary services.
Implicit in that 1s that the hourly rate permitted by the
particular court will be applied to the ordinary services in
determining the amount, 1f any, of extracrdinary compensation
it will allow. This penalizes the experienced probate
attorney who generally is able to handle the administration
of an estate far more expeditiously than the inexperienced
probate attorney. The obvious result is that on an estate of
similar size, the inexperienced attorney can be expected to
receive more compensation than the experienced lawyer simply
because it tock the former longer to perform his services
than the latter,
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One thought to correct this anomaly would be to build into
the code a provision that the probate court sheould take into
congideration the experience and professional standing of the
attorney representing the estate 1n determining compensation
to be allowed,

CODIFYING ESTATE OF WALKER; CONSIDERATION OF AMOUNT OF FEE FOR
ORDINARY SERVICES. There were three comments on this issue.

Commission Recommendation: As one factor that may be taken into
conSideration in determining the amount of the fee for extraordinary
services, the tentative recommendation includes "The amount of the fee
provided by Section 10800 or 10830 [statutory fee schedule], and
whether 1t constitutes adequate compensation for all services
rendered." This facter 1s drawn almost verbatim from the rule set out
in the Loz Angeles Probate Policy Manual. It codifies the holding in
Estate of Walker. Neverthelesa, two commentators urged that the
Commission overrule Estate of Walker and not permit consideration of
this factor at all.

HALT—San Diego supports the proposal to allew additional
compensation for "extraordinacy services" only if the statutory fee for
ordinary services doesn’'t yleld "reasonable compensation. Exhilbits,
page 91.

Two attorneys took the opposite view on this issue:

Legislative Committee of the Probate, trust and Estate
Planning Section of the Beverly Hills Bar Association
(Exhibits, page 95) states:

"A. Section 10852(f): Providing that the Court, in
determining Just and reasonable compensation for
extraordinary services, can consider the amount of the
statutory fee and whether it constitutes adequate
compensation for all services rendered. This provision
creates a situvation where the Estate attorney has no
assurance that he or she will be compensated at all for the
valuable extraordinary services he or she provides. For
example, the Estate attorney may be in the best and most
economical position to prepare the federal and estate tax
returns. If the returns were prepared by an independent
professional, there would be no gquestion that the independent
professional would receive full compensation for preparing
the returns. If the returns are prepared, however, by the
Estate attorney, then the Court may determine that the
statutory fee was adequate compensation for the preparation,
and order no compensation whatscever. This will inevitable
lead the Estate attorney to refer out the task of preparing
the returns, notwithstanding the fact that it may be at a
higher cost to the Estate.
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"B. The Estate of Walker 221 Cal.App. 2d. 792, 795-796,
34 Cal.Rptr. 832 (1963) should be dealt with by providing in
Section 10831 that the Court shall allow additional
compensation for extraordinary services by the attorney in an
amount the Court determines is just and reasonable."

Jerome Saplro, attorney, San Francisco: "I do not believe
that the amount of the fee or commission provided for
ordinary services (statutory fee or commission) should be
considered in awarding reasonable compensation for
extraordinary services of attorney or personal
representative. Statutory fees are allowed and authorized
for ordinary services. I find that in most estates, even the
smaller ones, that extra uncompensated werk is rendered in
helping the personal representative learn and do his or her
job. Fees and commissions for extraordinary services are for
doing other things beyond ordinary services. By statute what
is provided for as compensation for ordinary services is
deemed reasonable therefor. The attorney and the personal
representative shculd be entitled to reasonable compensation
for thelr extracrdinary services, without regard teo what is
authorized to be pald for ordinary services, Hence, 1
recommend that proposed subdivision (f) of § 10852 be
stricken.” Exhibits, page 4.

REQUIRING ILAWYERS TO KEEP _TIME RECORDS, HALT——San Diego

comments; "But, by not requiring lawyers to keep time and work
records, consumers lack the ammunition they need to mount a credible
challenge.” Exhibits, page 92. The statute (Section 10852) requires a
"detalled description of the services performed, demonstrating the
productivity of the hours spent" and & statement of the "hours spent”
as factors to be considered when relevant 1in awarding fees for

extraordinary services.

SECTION 10853, SERVICES 0OF PARALEGAL PERFORMING EXTRAORDINARY
SERVICES (page 40 of Tentative Recommendation). Section 10854 (page

40) of the Tentative Recommendation deals with the compensation of the
attorney for extraordinary services where a paralegal is used. The

third sentence of this section reads:

In determining the amount of compensation to be allowed [for
extraordinary services], the court  shall take into
consideration the extent to which the services where provided
by the ©paralegal and the extent of the direction,
supervision, and responsibility of the attorney.
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The relevant portion of the Comment states:

The third sentence, which is new, makes clear that the
compensation awarded to the attorney for extraordinary
services is to take into consideration the extent to which
the services were performed by the paralegal and the fact
that the attorney 1{s responsible for directing and
supervising the paralegal and for the work produced by the
paralegal.

The staff had thought that the third sentence was useful because
it indicates that the court is not to award just a reasonable amount
for the paralegal services but 1is to award in addition an amount to
reflect that the attorney is respénsible for the paralegal's work and
that the work performed by the paralegal is under the direction and
supervision of the attorney.

The Legislative Committee of the Probate, Trust and Estate Planning
Section of the Beverly Hills Bar Association recommends deleting the
third sentence of Section 10854 (Exhibits, pages 39-40):

We feel that the sentence as presently worded, and the
corresponding comment, are at best unclear, It may mean
elther of the following:
1. In addition to receiving compensation for the
paralegal’'s time expended under the attorney's
supervision, the Court should allow compensation for
attorney time spent in the direction and supervision of
the paralegal, as well as compensation for the
respongibility assumed for the paralegal's work. If
this 1s the intended meaning, then the sentence and the
corresponding =sentence of the comment do not belong in
Section 10853, because, as noted, that section applies
tc compensation for the paralegal's services and not to
compensation for the attorney's services; or
2. The fees attributable to the paralegal's services
should take into consideration how experienced the
paralegal is, the amount of supervision required being
an indication of how valuable the paralegal's services
actually were., If that is the meaning intended, then
the comment could be more specific in explaining that
meaning.
Additionally, the general rule of drafting adopted by the
Commission has heen to not enact language which purports to
give instructions to the Court on something that is within
the Court's discretion. The Court is certainly free to take
this and other factors into consideration in setting fees.
We, therefore, recommend that the third sentence of proposed
Section 10853 and the related sentence in the comment be

deleted.
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STAFF __RRCOMMENDATION: The staff recommends that the third

sentence be continued in the statute, In addition, we recommend that

the following Jlanguage from the letter of the Beverly Hills Bar

Association be added to the Gomment {after the sentence of the Comment

set out_above):

Thus, in addition to recelving compensation for the
paralegal’s time expended under the attorney's supervision,
the court should allow compensation for the attorney time
spent in the direction and supervision of the paralegal, as
well as compensation for the responsibility assumed for the
paralegal's work.

SECTION 1 4 LIMITATIO 4] ALLOWARCE OF C ATIO FOR
EXTRAORDINARY SERVICES (pages 40-41 of Tentative Recommendation),

Howard Serbin, Deputy County Counsel, Santa Ana, states: "I believe
this too 1s a very good addition to the Code." Exhibits, page 74,

Respectfully submitted,

John H. DeMoully
Executive Secretary

—42—
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Exhibit

LIST OF EXHIBITS
Number Commentator Page

....... +.Wwilliam E. Fox, attorney, Paso Robles .......... 1
crrmana Robert J. Berton, attorney, San Diego ...... eere 2
 aressana Wilbur L. Coats, attorney, POWAY ..vevvivvonnans 3
..... «ss.Jerome Sapiro, attorney, San Francisco ...csvess 4
crressens Irving Fellogg, attorney, Los AngeleS ....csesus 6
crrasaern wWilliam G. Polley, attorney, SONOTA ....uvsaese . 8
cesernans Melvin C. Kerwin, attorney, Menlo Park ......... 9
cerenaans William 5. Johnstone, Jr., attorney, Pasadena .. 11
Cerasnuss Benjamin D. Frantz, Professor of Law, Sacramento 14
........ John L. Guth, attorney, Yuba City .....eveueuuca 15
........ Paul Gordon Hoffman, attormey, Los Angeles ..... 16
essssee.Peter D, Anderson, attorney, King City ..... enan 21
cheernas Andrew 5. Garbi, attorney, Los Angeles ......... 22
crrasaes Donald W. Hanley, Acting Public Administrator,
Oakland .....c000004 veesrannn cesererrsaan eser 25
....... .Grace Tam, Deputy County Counsel, Oakland ...... 26
..... ...David H., Spenser, attorney, Los Altos .......... 27
........ David ¥W. Knapp, Sr., attorney, San Jose ........ 28
et aseas Henry Angerbauer, CPA, Concord ....ceeenenene e 30
........ Russel G. Allen, attorney, Newport Beach ....... 31
........ Gerald F. Gerstenfeld, attorney, Beverly Hills . 34
........ Harold S. Small, attorney, San Diego .....c2:4.. 36
........ Kenneth G. Petrulis, attorney, Los Angeles ..... 39
........ Robert I. Marder, attorney, San Dimas .......... 41
Cevaenan Elizabeth F. Gourtney, attorney, Montclair ..... 45
eessess.RUth A, Phelps, attorney, Burbank ......cveeesee 49
«s..sss.RObert A. Waddell, attorney, Torrence ....... ees 30
aessess.Rugsell P, Balde & Paul H. Chamberland,
attorneys, AubUITl ....eevvevesnanvisnssnssansnas 91

28 ....v...Lillian T. Fujii, Deputy County Counsel,
Martinez ...cvieieenceavaorcssonsnassssnnvenes s 932
29 ........John T. Borje, attorney, GClaremont .......... e 33
30 chivenens Stephen M. Shirley, attorney, PONONA ....00veves 57
31 ........Jimmy L. Gutierrez, attorney, Chino ..... vessans BL
32 L.iiians San Bernardino County Bar Association .......... 66
Thomas N. Stewart, Jr., attorney, Walnut Creek . 68
J. Mark Atlas, attormey, Willows .......c00veue. 70
33 ........Howard Serbin, Deputy County Counsel, Santa Ana. 72
34 ..... ...Robert C., Hays, attorney, San Francisco ........ 75
35 ........William Finnegan, attorney, Walnut Creek ....... 78
36 ........Harold W. Wax, attorney, Los Angeles ....coeses . 79
37 ...uee..Allen S, Remes, attorney, Upland ......eevveuues 83
K 1. S HALT, San Diego (Charles Mosse, Representative). 87
39 ....+.s.Beverly Hills Bar, Probate, Trust and Estate
Planning Section ..... tresaeaans resersesaans cane 94
40 cirnenne Henry Melby, attorney, Glendale .....vesvesasans 97
41 ... .+.Jacqueline Cannon, Chief Deputy Public
Administrator Riverside ....... tesssessanas eeses 9B
42 tiiiesns Richard L. Stack, attorney, Los Angeles ........ 99
43 Liiiennn Henry C. Todd, attorney, San Francisco ........ 104
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EYHIBIT 1
NOV 09 1988
Wirriam E. Fox

ATTORMEY AT LAW I ' ‘ "! En
219-1274 STREET
P. . BOX 1756

PASO ROBLES. CGALIFORNIA 93447

TELEFPHONE 1805] 238-9571

November 7, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Altoc, CA 94303-4739

Re: Compensation of Estate Attorney and
Persconal Representative

Gentlemen:
In reference to the proposed legislation regarding the
above-captioned, you are advised that during my 25 years
of specializing in probate matters, I have had very
little difficulty with any of my clients.
However, this proposed legislaticn will be helpful
and will eliminate the possibility of conflict between
attorney and client in many instances.
I recommend the proposed enactment of these laws.
Very truly yours,

a1 AN
JWHlnsZ 17X
WILLIAM E. FOX '

WEF/kat
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ALEC L. CORY
CMMANUEL SAVITCH
SEAALG E. ALSAN
EAUL 8. WELLS

ToDD £ LEIGH
JEFFREY ISAACS
ROBERT J. BERTON
JEMHMIS MUGH MCKEE
JOHN C, MALUGEN
FREDERICK X. KUNZEL

ROBERT G. RUSSELL, JR.

GECRSE L. DAMOOSE
HELLY M., EDWARDS
AXNTONA E. MARTIN
AATHOMNO G. WRIGHT
JAMES G. SAMDLER
MICHAEL J. RADFORD
THOMAS R LALBE
AILIP J. GIACINTI, JA.
STEVEN J. UNTIEDT

EXHIBIT 2

LAWY OFFICES OF
PROCOPIO, CORY, HARGREAVES AND SAVITCH

STEVEN M. STRAUSS 1900 CALIFAORMIA FIRST BANK SUILODING
CRAIG P SAPIN

M, WAINWRIGHT FISHEBURMN. JA,
ARTHUR M. WL COX, JR.
ROBERT K. BUTTERFIELD, 47
WICHAEL J. KINKELAAR

VICKI L, BROALH

“ENMWETH J. ROSE

ERIC B. SHWISBERG

GEAALD P KEWHEDY

JILL T AARON

CAVIE A, HIDDRIE

~EFFREY D. CAWDREY

LYNNE R LASRY

DAVID §. GORDDH

KENMETH J. WITHERSPDON
JCSEPH A HAYES

ECWARD 1. SILVERMAN

CYNDY DAT-WILSON

S3C B STREET
SAN DIEGQ, CALIFORMIA Q2|0 -948S
TELEPHONE (6!9]| 238-1900

November 7, 1988

Mr. John Demoulley
Executive Pirector

—. Study L-1036/1055

Cny
NOV 09 1988

RECFIVED

TELECOFPIER
I&619) 235-03948

A, T. PRACOPIO
HCC-ETA

HARRY HARGREAVES
RETIRED

JOHM H. BARRETT
RET'RED

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Dear John:

I support the October 26, 1988, Tentative Recommen-
dation of the California Law Revision Commission relating to
Compensation of Estate Attorney and Personal Representative.

I am particularly pleased that your research sup-
ports retention of the unfairly maligned statutory fee
schedule for ordinary services. What once may have been a
truism, i.e., profitable large probate estates offset
unprofitable small probate estates, is probably no longer
true. This is because most large estates now opt for probate
avoidance by virtue of the use of living trusts. This is not
so for small estates where the use of a living trust may not
be the estate planning vehicle of usual choice.

RIB:jb



Memo 89-3 Study L-1036/1055
- - e e CONNN

EXHIBIT 3
NOV 10 1988
WILBUR L. COATS RLCUIVED

ATTORNEY AND COUNSELOR AT LAW

TELEPHONE (619) 748-6512
November 7, 1988
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, Ca 94303-4739

Recommendation relating to COMPENSATION OF ESTATE ATTORNEY
AND PERSONAL REPRESENTATIVE

Gentlemen:
The following changes to your tenmative submission are suggested:

Proposed Section 10852

Dele t e 10852(e) In communities with populations over 30,000 I
do not bdieve attorneys are in a position to evaluate their
professional standing. With so many attorneys in each community

I do not helieve you will avoid "puffing". We do not need any
appearance of self aggrandizement. The answer will be too subjective.

Revise 6147.5 to add the word applicable. "If the compensation
agreed upon i3 to be determined as provided in Sections 10830 and
10831 of the Probat e Code, the agreement shall state the applicable
substance of the following:"

Adding the word applicable will provide for the agreement to be
limited to the percent of the dollar value that relates to the esti-
mated value of the estate. When it is known an estate cannot
possibly exceed $100,000, clients will not understand why the agree-
ment covers the fee for a 25 million dollar estate.

THE DISCLOSURE STATEMENT CONCERNING ATTORNEY FEE should also limit
itself to not more than the fee for the next level above the esti-
mated value of an estate.

Very truly vours,

SR, DV

PR A .J/’ﬂ/
Ll Y e
Wilbur L. Coats

12759 Poway Road, Suite 104, Poway, California 92064
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EXHIBIT 4

JEROME SAPIRO A LAW Rev. COMMN

ATTORNEY AT LAW

surTEm rLaza. surre son NOV 10 1988

1380 SUTTER STRELT
Sam Francisco, CA, 34109-5416

(415) 9281813 RECEIVED
Nov. 9, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, CA, 94303-4739

Re: Tentative Recommendation
Relating to Compensation of
Estate Attorney and Personal
Representative
#L-1036-1055 Oct. 2€&, 1988

Hon. Commissioners:

I have reviewed your above-mentiocned tentative recommend-
ation.

Generally, I found same to be good.

However, two parts of the recommendation raise the
following questions:

1. Rather than having a separate sheet for the
disclosure statement, it would seem better to have same
as a part of the fee and services agreement between the
attorney and personal representative. The critical
parts should be in "CAPS". It should also be clarified
that the fee-services agreement may be signed by the
petiticoning party seeking appointment as personal represent-
ative before appointment and gualification or by the personal
representative after appointment and gualification. Your
recommendation refers to agreement between attorney and
personal representative, and normally the fee-services
agreement is executed before appointment and qualification.

2. I do not helieve that the amount cf the fee
or commission provided for ordinary services (statutory
fee or commission) should be considered in awarding
reasconable compensation for extracrdinary services of
attorney or personal representative. Statutory fees
are allowed and authorized for ordinary services., I
find that in most estates, even the smaller ones, that
extra uncompensated work is rendered in helping the
personal representative learn and do his or her job.

Fees and commissions for extraordinary services are

for doing other things beyond ordinary services. By

statute what is provided for as compensation for ordinary
services is deemed reasonable therefor. The attorney

and the personal representative should be entitled to
reasonable compensation for their extraordinary services,
without regard to what is authorized to be paid for ordinary
services. Hence, I recommend that proposed subdivision (f)
of §10852 be stricken.

-1-



Ltr. to California Law Revision Commission,
dated Nov. 9, 1988, re Tentative Recommend-
ation #L-1036-1055, contd.

Thank you for the opportunity to participate.

Respectfully,
7 g

wrErl. s
,//5erome Sapiro

JS:mes
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sECOMMENDED LEGISLATION
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The Commission's recommendations would be effectuated by enactment
of the statutary provisions set out below.,
I AGRE co G _PROBATE ATTORNEY S

Business and Professiong Code § 6147.5 (added), Agreement concerning
attorney fees in formal probate proceeding

6147.5. {(a) This section applies only where an attorney agrees to
serve as the attorney for a personal representative and the fee for the
attorney's services is subject to the limitations imposed by Chapter 2
{commencing with Section 10830) of Part 7 of the Probate Code.

(b)) The attorney who agrees to serve as the attorney for the
personal representative shall, at the time the agreement concerning the

providing of legal services is entered into, provide a duplicate copy

of the agreement, signed by both the attorney and the persoﬂzi

representative, to the personal representative.

{c) The agreement shall be In writing and shall include, but is
not limited to, all of the following:

(1) A statement of the general nature of the legal services to Dbe

provided pursuant to the agreement.

(2) A statement of the compensation the personal representative

and attorney have agreed upon!

(A If the compensation agreed upon is to be determined as
provided in Sections 10830 and 10831 of the Probate Code, the agreement
shall state the substance of the following:

“For ordinary services, the attorney shall receive
compensation upon the value of the estate, as follows:

{1) Three percent on the first $100,000.

(2) Two percent on the next $900,000.

{3) One percent on the next 9 million dollars.

{4) One-half of one percent on the next 15 million dellars.

{5) For all above 25 million dollars, a reasonable amount to
be determined by the court,

"(The value of the estate is the fair market value of the
property included in the decedent's probate estate as shown by an
appraisal of the property, plus gains over the appraised value on

sales, plus  receipts, less loses from the appraised wvalue on

sales.) y&(@,h“

/———- ~19-
IRVING KELLOGG ;ﬁ M
Law Office WV‘?‘ ~7 bz T ~
1830 Century Park East y A% 6% ot W

Los Angeles, CA 90067



{(5) For all above 25 million dollars, a reasonable amount to be
determined by the court. '

(The value of the estate is the fair market value of the property
included in the decedent's probate estate as shown by an appraisal of
the property, plus gains over the appraised value on sales, plus W
recelpts, less losses from appraised value on sales.)

For extraordinary services, the statute provides that vyour ?
attorney shall receive additional compensation in the amount the court w
determines to be just and reasonable. ﬂ_‘__

THE COURT WILL USE THE STATUTORY FEE SCHEDULE SET OUT ABOVE TO
COMPUTE THE FEE OF YOUR ATTORNEY FOR ORDINARY SERVICES. YOU AND YOUR M
ATTORNEY MAY AGREE TO A LOWER FEE BUT MAY NOT AGREEZ TO A HIGHER FEE. &%

IF YOU AND YOUR ATTCRNEY AGREE TO A LOWER FEE FOR ORDINARY Ub.u Gy
SERVICES, THE COURT WILL HNOT AWARD A HIGHER FEE FOR ORDINARY SERVICES &%
THAN THE AMOUNT PRCOVIDED IN YOUR AGREEMENT. THE COURT MAY, HOWEVER,

AWARD AN ADDITIONAL AMOUNT FOR EXTRAORDINARY SERVICES. 4‘:..2.7

Date: M
Personal Representative M

A <L, /
(d) Fallure to comply with any provision of this section renders‘r"t%

the agreement voldable at the option of the personal repres1:=.ntaati‘ufo.=.,,/a’ﬁ._’t
and the attorney shall, upon the agreement being voided, be entitled to /ée 7‘(

collect compensation in an amount determined by court to be reasonable Q‘ﬂa
%

for the services actually provided, but the compensation shall not
exceed the amount allowed under Chapter 2 (commencing with Section
10830} of Part 7 of the Probate Code.

(e) This section does not apply in any of the following cases:

(1) Where the personal representative lmowinily states in writing,

after full disclosure of this section, that a wrliting concerning

compensation of the attorney is not required.

= lZ) WHErE TNt porfsonal representative is a corporation, é"

(3) Vvhere the perscnal representative is a public officer or

employee acting in the scope of the public office or employment.

—21-



Memo 89-3 — —. Study L-1036/1055

EXHIBIT 6
LAW OFFICES OF EESTRER.

Willam G. Polley  co191 pom

A PROFESSIONAL CORPORATION SN A 2
32 N. WASHINGTON STREET i "

WILLIAM G. POLLEY
CYWTHIA B FALLETIGH SONORA, CALIFORNIA 95370

PRISCILLA (. Davig PHONE (209) 532-1424

November 10, 1288

The California Law Revision Commissicn
4000 Middlefield Road, Suite D-2
Palo Alto, CA 924303-4739

Re: Compensation of Estate Attornev and Personal
Representative

Dear Committee Members:

I have received a copy of your tentative recommendation
from John A. Gromala, directed to the Tuolumne County Bar
Association. We have the following comments.

1. Removal of the 4% category for the first $15,000.00.
We disagree with your recommendation. Small probates are al-
ready uneccnomical to handle. Further deducing the fees does
not solve anything. It just makes them a greater nuisance.
We recommend that the smaller estates be eliminated from
probate by raising the minimum requirement to $100,000.00,
as opposed to reducing the fee for handling a small probate.

2. Requirement for a separate disclosure statement
regarding attorney's fees. We believe that the requirement
of a separate paper is awkward and inconvenient. We believe
that a more reasonable apprcach would be to require a minimum
type size or other method to make the disclosure stand out as
opposed to requiring one more piece of paper.

Thank you for the opportunity to comment on the proposed
revisions.

Yours truly.,
LAW OFFICES QF

WILLIAM G. POLLEY
2 Profes51onal Qi?poratlon

o LU ity Ui,

Wf' I G. P Y
WGP:pt LLIAM ¢ OLLEY /

cc: John A. Gromala
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CA LAW REV, COMN'N KERWIN LAW OFFICES
w 545 MIDOLEFIELD ROAD
m_ 1 4 SUITE 150
l I c i i ' l n MENLO PARK, CALIFORNIA B4025

(415) 327-B0BD
MELVIN CURTIS KERWIN
PATRICK GANNON KERWIN

November 9, 1988

California Law Revision Commission
4000 Middlefield Rd., #D-2
Palo Alto, CA 94303-4739

Re: Compensation of FEstate Attorney and Perscnal
Representative

Gentlemen:

I have read and reviewed your Tentative Recommendation
relating to the above subject matter and my comments are as
follows: 1 applaud the recommendation insofar as it retains
the statutory fees schedule, and makes the computation of fees
simpier by reducing the percentage rate under the fee schedule
from 4% to 3%. However, myself and other attorneys whom I
have spoken to about this matter agree that the recommendation
should be that for ordinary services the attorney shall
receive compensation on the value of the estate cof 2% on the
first $300,000,00 and 2% on the next $700,000.00 with the
balance of your recommendaticn.

There are at least twc reascons for suggesting that modest
increase, rather than a decrease:

1. The overhead of Califcrnia attorneys continues to
increase dramatically, particularly in the areas of
secretarial salaries and rents.

2. California lags behind the cther states with laxge
metropolitan areas which are comparable, to wit: Illinois, New
York, and Pennsylvania, by far in fees charged.

The balance of the recommendation makes sense.

In regard to another subject matter, to wit: the time
for filing Inventory and Appraisal, the attorneys that I have
discussed this matter with do pot understand why this
recommendation is made. Whether it's three months for four
months reguired for filing the Inventory and Appraisement at
the present time is largely irrelevant because it is observed
more in the breach than the cbservance. Scmetimes it take



California Law Revision Commission
Page 2
November %, 1988

three or four months just tc get together the information to
file the inventory let alone to complete the appraisal and why
it would make any sense to have two documents, that is an
Inventory and an Appraisal is not clear. The attorneys I
spoke to regarding this matter were more interested in less
paperwork, rather than additional paperwork and the concept of
having an Inventory and Appraisal form that attorneys are
familiar with, rather than two new forms and two new time
limits, is not enthusiastically embraced.

In the same vein, our Lkreakiast group of probate
attorneys would like tc see the Probate Code left alone for
awhile so that we can learn it and work with it and have scme

stability.
by

Melvin C. Kerwin
;

MCK : ymp /
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EXHIBIT &
7 ) LAW REV. CONR
STAMLEY L.HAHN * HAHN @ HAHN a“ BENJAMIN W. HAHM. I1B88-|932
?;\::NK;' H:B;P;SEEF: A PARTNERSHIF INCLUDING PROFISSONAL CORMOIRATIONS 4m\m~ F. HAHN, I1I872-1851
LEONARD H‘:’MARANG|* LAWYERS m 1 BERT L. HAHN. 1803-1982

WILLIAM S. JOHMNSTONE, JR. ¥
GEQRGE R. BAFFA

MINTH FLCOR QOF COUNSEL

CON MIKE ANTHOMNY
ROBERT W. ANDERSQON
WILLIAM K. HEMWLEY ¥
CLARK R, BYAM ¥
RICHARD L. HALL *x
SUSAN T. HOUSE *
CARL J. WEST»
DIANMNE H. BUKATA
GEME E.GREGG, JR.
R. SCOTT JEMKINS »
CHARLES .J. GREAYES
DALE R, PELCH

RIKI M, [CHIHG
WwWiLLIAM 5. GARR
JUDITH A- MUSTILLE
SCOTT J. MOORE

301 EAST COLORADD BOULEVARD
PASADENA, CALIFORNIA BIIO-1977

November 11, 1988

li‘- t\“i"'

GEORGE E. ZILLGITT

RETIRED PARTNERS
EDWIN F, HAHN, JR.
A.HALE DINSMOOR
RICHARD G. HAHM

TELEPHONES
{8ig) 796-9123
213) 681-5948
CaBLE ADDRESS

HAHNLAW

FacsiMILE
(818} 445-7357

*PROFESSIOHAL CORPORATION

California Law Revision Commission
4000 Middlefield Road, Suite D-2

Palo aAlto, CA 94203-4739%

Re: Response to Tentative Recommendation Relating to
Compensation of Estate Attorney and Personal
Representative

Dear Commission Members:

This letter is written to you in response to your invita-
tion for comments on your Tentative Recommendation Relating to
Compensation of Estate Attorney and Personal Representative. Speaking
for myself alone, I find your proposed recommendations objectionable
on two points.

First: I believe that your recommendation that the probate
client's fee letter contain the statement "you and your attorney may
agree to a lower fee but may not agree to a higher fee" will promote
fee bartering. As I view the purpose of a statutory fee schedule,
it is to reflect the from time-to-time judgment of our elected state
officials as to the reasonable value of ordinary services to be per-
formed by lawyers in probating decedents' estates, given a multitude
of considerations. I am satisfied with the reasonableness to the
public of our existing fee schedule, which opinion is confirmed by
the statistics contained in your tentative recommendation and my
personal experience with dealing with estate attorneys in Massachusetts,
Connecticut, New York, Ohio, Pennsylvania, Colorado, Louisiana, Nevada,
Texas, and Arizona. A collateral benefit of a statutory fee schedule
is the elimination (or reduction) of fee bartering and fee disputes.
I view your above-gquoted "admonition" to clients as provocative of
fee bartering, which has the potential of diminishing the quality
and/or completeness of services to an estate, and thus prove to be
a disservice to the public and probate bar, as well. Since our
practice (shared by most ccmpetent probate lawyers) is to perform
a significant portion of the personal representative's duties as
well as our own, if we were to negotiate our fees downward, I suspect

7
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we would require the personal representative to compensate us for
performing his/her responsibilities, or require him/her to perform
them himself/herself or secure others to do so for him or her. No
benefit is derived by the estate, and I believe a detriment in fact
oCcCcurs.

Representing a fiduciary is quite different from represent-
ing an individual. While a personal representative might also be
the beneficiary, most often he or she is not the sole beneficiary,
and guite often the fiduciary is not a beneficiary at all. Therefore,
any fee reduction does not necessarily economically impact the Executor.
This is stated for the purpose of indicating that the perceived benefit
cf encouraging fee negotiation may not be as great (or warranted} as
you might perceive. Encouragement of fee bartering raises an interest-
ing collateral issue, and that is what, if any, duty exists in a
personal representative to negotiate lower attorney's fees than set
forth by statute. I don't know the answer but I think that publicly
impliedly encouraging the negotiation of attorneys' fees will focus
on this issue and increase the likelihood of acrimony, at the least,
between personal representatives and estate beneficiaries.

While I favor a statutory fee schedule as much for the
benefit of the public as I do for the benefit of probate lawyers, if
the law is going to establish a maximum fee and impliably encourage
bartering for a lower fee, I would favor no statutory fee schedule
at all and permit lawyers and personal representatives to establish
their own fee independent of governmental regulaticn.

Second: My second cbjection addresses your failure to make
any adjustment in the personal representative's compensation, given
your position on attorneys' fees. The reasons expressed on Page 14
of your Tentatlive Recommendation are cursory at best, and apply
equally to that of lawyers' fees. My experience of some 30 plus years
is that unless the personal representative is a trust company, personal
representatives are nearly always ignorant of their responsibilities,
and inexperienced, which results in probate lawyers performing the
major portion of the personal representative's duties, as well as their
own, Why shouldn't their fee be subject to negotiation, just as you
contemplate for attorneys representing the personal representative?

If anyone doesn't "earn®™ his/her fees, it's the individual personal
representative. Given the duty which the law is imposing on estate
attorneys to estate beneficiaries, perhaps the estate lawyer, when

hired, should negotiate the perscnal representative's fees on behalf

—f2~
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of the estate beneficiaries! I point this out primarily for the
inconsistency in your positions and to encourage you to reconsider
your proposed Tentative Recommendaticn.

Very truly yours,

/,qf///fiﬁ,,f;;f//:ﬂh_éiaﬁJ«“dfVA*~A‘\

— William S. Johnstone,' Jr.
of HAHN & HAHN

WSJ:g

\

~/3-
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NOV 171388

McGEORGE SCHOOL OF LAW RECEIVED

CNIVERSITY O THE PACIFTO oo Fitth Aavenue, Sacramento, Joalifornia 9687

November 15, 1988

California Law Revision Commission

4000 Middlefield Rocad, Suite D2

Palo Alto, California 94303-4739

Attention: Mr. John H. DeMoully, Executive Secretary

Dear Mr. DeMoully:
I approve the recommendation for Compensation of Estate

Attorney and Personal Representative.

Very truly yours,

Benjam¥n D. Frantz
Professor of Law

BDF:sd

- -
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EXHIBIT 10
— CA LAW REV. LOMW

NOV 17 1988

RECrIVvED

JOHN L. GUTH

ATTORMEY AT LAY

November 15, 1988
california lLaw Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, CA 94303-4739

Dear Commission Members,

I received the October 26, 1988 tentative recommendation
relating to compensation of estate attorneys and personal
representatives. I presented it to a member of the Yuba-Sutter
Bar Association at its general meeting on November 10, 1988.
There were approximately 30 members in attendance.

The membership authorized me to advise you that there was no
ocbjection to the tentative recommendation, except that the
language in the disclosure statement regarding the ability to
"agree tc a lower fee" should be changed to read "“agree to an
alternative fee arrangement, which, in no event, would be higher
than the fee established by statute."

JLG/sg

cc: John A. Gromala
HUMBOLDT GROUP
P.0. Box 690
Fortuna, CA 95540

Joel Guthrie, President
Yuba-Sutter Bar Associatiocn

1103 Butte House Road / Suite A / Yuba City, California 95991 / 674-9841



Memo 89-3

7inFFNUUﬂ
SaBBaN &
BRrUCKER

-
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EXHIBIT 11

CA LAW REV. COMA'™N

NOV 18 1988

RECEIVED

Boulevard
Suite 1200
Los Angeles

10880 Wilshire

California 90024
(213) 470-6010
FAX (213) 470-6735

November 16, 1988

California Law Revision
Commission

4000 Middlefield Road

Suite D-2

Palo Alto, California 94303-4739

Re: Tentative Recommendatior Relating tc Compensation
of Estate Attorney and Personal Representative
Study No. L-1036/1055

Ladies and Gentlemen:

I have a number of comments on the above~referenced
Tentative Recommendation.

I. Statutcry Fee Schedule v, Reasonable Fees

The statutory fee schedule should be abolished in
favor of a reasonable fee approach.

The advertising pages of the Los Angeles newspapers
are filled with ads trumpeting the "fact" that there are
substantial fees payable in a probate, which, the ads claim,
can be eliminated throuah the use of a living trust. These
ads are, of course, misleading, since they assume that full
statutory fees will be awarded in every probate, and further
assume that there will be no fees in a living trust.
Naturally, the ads fail to take into account that family
members routinely waive fees for serving as executor, and
also ignere the fact that negotiated fee agreements are
becoming the norm in large estates in the Los Angeles area.

Nevertheless, these advertisements are apparently
successful in separating prospective clients from substantial
legal fees for the preparation of living trusts. While
living trusts are indeed appropriate vehicles in some cases,
I believe that they are being vastly overscld, and the
existence of a statutory fee schedule is a major selling
point.

APROFESSIONAL CORPORATION
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While I recognize that the Commission can do little
to regulate this false and misleading advertising, I believe
that the abolition of a statutory fee schedule will eliminate
the principal specious claim made in the advertisements.
While the proposed notice to representatives will prevent
probate attorneys from falsely conveying the impression that
statutory fees are automatic and nonnegotiable, they will
still result in the type cof advertising that I mentioned
above.

A second problem with the statutory fee schedule is
that it generally provides inadequate fees in small estates.
Roughly the same amount of work has to be done in any estate
- preparing the petition for probate, order for probate,
notice to representatives and letters testamentary,
marshalling the assets, preparing creditors claims, and
preparing the petition for distribution. There is probably a
greater correlation between the number of assets or the
number of beneficiaries in an estate and the amount of legal
work required, than between the value of the estate and the
work reguired.

In your list of advantages of retaining a statutcry
fee schedule, you indicate that it makes legal services mecre
affordable by shifting some of the cost to the administration
of larger estates. This is absurd. First, the statutory fee
schedule is such that most small estates are unprofitable for
any attorney. An attorney has no obligation to take on
unprofitable civil matters, and most probate lawyers will
refuse to handle small estates. Thus, the statutory fee
schedule deprives many pecple of access to counsel. Secord,
where a family member is named as the executor in & large
estate, we find almost uniformly that the executor redquests
an hourly fee arrangement (but not more than the statutory
fee schedule.)}) Thus, there is no statutory fee profit on the
large estate to offset lcsses in small estates. Third, in
Los Angeles County the Court will generally refuse to award
extracrdinary fees in large estates, on the assumption that
the statutory fee is sufficient.

I find the Commission's position in suppert of a
statutory fee schedule especially problematical because
withir the same week, I received the Commission's Tentative




Horrman
Sappan &

Brucker

*

LAWYERS

California Law Revision Commission
November 16, 1988
Page 3

Recommendation on Trustee's Fees, which endorses a reascnable
fee approach. New York has statutory fees for estates and
trusts. If the Commission is so enamored of statutory fee
schedules, why not be consistent for estates and trusts?

The Tentative Recommendation on Trustee's Fees
apparently justifies its recommendation that fees be left to
the parties to the trust on the basis that (a) under "modern
trust administration . . . the interested parties are expected
to take the initiative in protecting their rights"; and
{b) "the settlor may take the trustee's fee schedule into
account in selecting the trustee." I see no difference
between an executor named in a will and a trustee under a
living trust with regard to these justifications. Under
Independent Administration of Estates, we expect estate
beneficiaries to take the initiative in protecting their
rights. When a testator selects an executor, he could (at
least in the future) be expected to take into account the
fees proposed to be charged,

The Commission fears disputes over fees if a
reasonable fee approach is adopted. Are the same concerns
not also applicable to living trusts?

I suggest that the Commission consider adopting a
reascnable fee basis of compensation, perhaps with a
rebuttable presumption that the statutory fee schedule
provides for a reasonable fee.

II. DLisclosure Statement

The proposed disclosure statement is too difficult
for the average layman to comprehend. I suggest yvou use the
following in its place:

Lawyers' Fees

California law requires that you be given this
statement and that you sign it.

The lawyer for an estate its entitled to be

paid out of the estate for his or her work. For
the kind of work required in almost every estate

-/8=
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("ordinary services"), the lawyer cannot be paid
more than a certain percentage of the estate. The
percentage is as follows:

{1} 3% on the first $100,000

(2} 2% on the next $900,000

{3} 1% on the next $9,000,000

{(4) % of 1% on the next $15,000,000

{5} a reasonable amount to be determined by
the judge for larger estates.

The value of the estate is based on an
appraisal of the estate property, plus profits from
sales of estate property, plus income during the
probate, minus losses on sales of estate property.

If your lawyer does extra work, your lawyer is
entitled to be paid extra. The judge will set the
fees for this extra work.

Your lawyer will be paid based con the fee
schedule set out above, unless vou and your lawyer
agree to a different way of setting the fee {such
as an hourly rate or a different percentage}). You
and your lawyer may agree to a method that produces
a lower fee, but your lawyer cannct be paid a
higher fee,

If you and your lawyer agree to a lower fee,
that is what your lawyer will be paid for ordinary
services, The probate court may still allow ycur
lawyer to be paid more if your lawyer does certain
extra work.

The problem with the Commission's language is that

it uses too many long cor technical words, such as "statutory”,
"attorrney”, "additional” and "extracrdinary." Unsophisticated
clients often have egually unsophisticated vocabularies and
reading abilities. You might alsc want to consider advising
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clients to inguire of their lawyers as to what services will
be considered extraordinary.

If the Commission elects toc retain the statutory
fee schedule, then the existence of the disclosure notice
should not be deemed to be a mandate for the negotiation of
fees. I am concerned that beneficiaries may attempt to sue
personal representatives who do not undertake negotiations
with counsel as to the amount of fees.

III. Extracrdinary Services

I agree with the Commission's recommendation that
the statute expressly authorize the representative to pay the
attorney for performing ordinary services which the statute
assumes will be performed by the representative. In dealing
with individuals, it is guite common for the attorney to have
to assume the burden of bockkeeping for the estate, and the
attorney may alsc have to work with appraisers and assist in
closing of the residence and disposing of property. Since
statutory fees are often inadeguate to cover such services,
the only way in which the attorney can be made whole is by
receiving an assignment of the portion of the personal
representative fees.

Very truly vyours,

1744

Paul Gordon Ho an
PGH: %
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TELEPHONE
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November 18, 1988 1AW REV. commn

NOV 2 1 1988

.ECE'?ED

California Law Revision
Commission

Suite D-2

4000 Middlefield Reoad

Palo Alto, California 94303-4739

Re: Tentative recommendation relating to
compensation of estate attorney and
personal representative

Gentlemen:

I have reviewed the tentative recommendation dated
October 26, 1988, and I would like to say that I generally
concur with the recommendations. However, I do disagree on
two (2) sections that were carried over from current law.

Sections 10802 and 10833 provide respectively that a
personal representative and an estate attorney can renounce
the compensation provided by decedent's Will and claim the
full statutory fee. I believe the two (2) sections are
unfair, and when applied, cause no end of hard feelings on the
part of the estate beneficiaries. I understand that a
testator could be unfair or unrealistic in setting the fees
but there could be alternative methods of determining fees in
such an instance rather than simply denying the testator the
right to specify the compensation. I submit that there is no
good way to explain these statutes to an unhappy heir who sees
the testator's wishes thwarted and the personal representative
or attorney for the estate receiving an unwarranted windfall.

Yours very truly,

HUTTON, FOLEY, ANDERSON & BOLLES, INC.

PDA: jaa

cc: Mr. John A. Gromala
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ESTATE PLANNING, TRUST AND
PROBATE LAW SECTION
THE STATE BAR OF CALIFORNIA

Chair
. KEITH BILTER, Soa Francisco
Vice-Chatr
[RWIN D, GOLDRIMG, Loa Angeler
Advisary
EATHRYNM A, BALLSUN, Lot Anpeles
HERMIDNE K BROWN. Los Angeles
THEODORE J. CRANSTON, La Jolis
LLOTD W.HOMER, Campbed

KENNETH M. KLU, Fresno
JAMES C. OPEL, Low Aageies

LEONARD W. POLLARD, I, Saa Dicge 555 FRANKLIN STREET
JAMES ¥, QUILLINAN, Mownsain View
WILLIAM V. SCHMIDT, Conia Mesa SAN FRANCISCO, CA 94102
gy Unluading (415) 561-8200

Bection Adrminiatralor

PRES ZABLAN-SOBERON, S30a Froncisco

November 18, 1988

John H. DeMoully

Executive Director

California Law Revision Commission
4000 Middlefield Road, Room D-2
Paleo Alto, CA 94303

Executive Commitior

D. KEITH BILTER. Saa Fruncisco

IRWIN D. GOLDRING, Lot Anpeies

JOHN A. GROMALA, Eurvka

LYNN P. HART, Son Fruncisce

ANNE K HILKER. Los Angeles

WILLIAM L. HONBINGTON. Soa Fascisco
BEATRICE LAIDLEY-LAWSON, Lot Angeles
JAY ROBS MacMAHON, San Raforl
VALERIE J. MERRITT, Loa Angries
BARBARA J. MILLER Ockland

BRUCE 8. RO8S, Lew Angrler

STERLING L. BOSSE, JR , Milt Voiley
ANN E. STODDEN, Loe Angeier
MICHAEL V. VOLLMER, irvine

JANET L. WRIGHT, Fresso

<A LAW ReV. CONN'N

NOV 2 11988

RECEIVED

Re: LRC TR - Compensation of Estate Attorney

Dear John:

I have enclosed a copy of Andy Garb's technical report on the
section noted. The report is to assist in the technical and

substantive review of those sections involved.

JVQ/hl

Encls.

cc: Chuck Collier Valerie Merritt
Terry Ross Irv Goldring

-2
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WRITER'S DIRECT Dral NUMBER:

LAw OFFICES OF

LOEBR AND LOEB

A FAATHERTHIP IMCLUDING PROFESSICNAL CORMORATIONS
IGO0 WILSHIRE BOULEVARD, SUITE 1200

LOS ANGELES, CALIFORNIA BOONT
TELEPHONE [213] 888-3400
TeLecomen (213) 888-3480
CABLE ADDRESS "LOBAND"

TELEX $7-3108

S Ry VAR

NEW YORM OFFICE
A3 PARK AVENUE
NEW YORK, M. T. OIS0
{1 seT-4800
TILECOP LA [21Y) 82T-4800
TELEX 7400

CENTURY CITY QFFICE

(213) 688-3406

10000 BAMTA MONICA BOULEVARD
LOS AMGELES, CALIFORMA SO0A7
R13) 282-3000
TELECOMER 1213} 282-2102
TELEX &7-3108

November 14, 1288

James V. Quillinan, Esqg.

Diemer, Schneider, Luce & Quillinan
444 Castro Street

Suite 900

Mountain View, CA 94041

Re: Tentative Recommendation re Compensation of Estate
Attorney and Perscnal Representative

Dear Jim:
One comment from a rockie EPTPLS member:

Proposed Probate Code § 10851(d) contains an erroneous
clause. That Section provides that on final distributioen the
representative is to charge the estate for the full amount of
compensation allowed "less any amount previously charged against
the estate pursuant to Section 10850." It further provides that
the-attorney is to be paid the fees allowed "less any amount
previously paid to the attorney out of the estate pursuant to
Section 10850."

The comments tc § 10850 make it clear that that section
allows extraordinary compensation and fees prior to final
distribution. Obviously, any extraordinary compensation or fee
(as distinguished from statutory compensation or fee) paid before
final distribution should not be deducted from the allowance made
at the time of final distribution. Yet a literal reading of§
10851 (d) requires a reduction for all previous fees allowed.
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James V. Quillinan, Esq.
November 14, 1988
Page 2

If I am not being too much of a nit picker, this could
be corrected by adding the words "as cordinary compensation" after
the word "charged" on line 6 and adding "as ordinary fees" after
the word "attorney" on line 9.

I'll see you December 3.

Cordialiyy

v
/45525 orl
drew S. G

of Loeb a Loeb

ASG:rk
ASGO7%85
LPC40

-24-
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PUBLIC ADMINISTRATOR
COUNTY OF ALAMEDA FHONE: 1 258.75%
QFFICE OF PUBLIC GUARDIAN-CONSERVATOR
PHONE: (415) 268-7330
GEORGE COMTE
CORONER-PUBUC ADMINSTRATOR-PUBLUC GUARDIAN CORONER'S DIVISION
CONSERVATOR PHONE: {415) 268-7300
480 - 4TH STREET
CAKLAND, CALIFORANMIA 54607
CA LAW REV. COMMN
NOV 2 2 1988
November 21, 1988 RECEIVED

California Law Revisions Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Gentlemen:

I understand the Commission is recommending that the statutory
fee on the first $100,000.00 of estate value be reduced to a
flat 37%.

As Acting Public Administrator of Alameda County, I oppose

the recommendation since most of my estates are quite small,
and any proposed reduction in the percentage rate would

trike where it really hurts - my department's rather stringent
udget.

uly ygars,

Donald W. Hahley
Acting Public Adminidgtrator

DWH:1g

cc: Grace Tam, Esq.

.-zs’-
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COUNTY COUNZSTEIL

FOURTH FLOOR, ADMINISTRATION BUILDING. 1221 OAK STREET RICHARD .J. MOORE
OAKLAND, CALIFORNIA 24812 . TELEPHONE 272-6700 COUNTY COUNSEL
November 21, 1988 NOV 23 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendation Relating to Compensation of Estate Attorney
and Persconal Representative

To the Coomission:

Our office represents the Alameda County Public Administrator in the
administration of decedents' estates. We wish to state our opposition to the
tentative recommendation reducing the statutory rate on the first $15,000 from
4% to 3% for both the personal representative and the attorney representing
the personal representative.

The proposed reduction would be unfair to County Public Administrators and
their attorneys. Unlike private attorneys who can shift to larger, more
profitable estates some of the overhead costs of administering smaller
estates, the county administers mostly small estates unwanted by the private
bar. Many of these small estates do not generate sufficient fees to cover the
overhead costs of administration. A further reduction in the rate on the
first $15,000 would mean a reduction in the already stringent budgets and 2 a
likely increase in the Public Administrator's case load as private attorneys
reject more and more smaller estates due to the rate reduction.

We ask that the Commission reconsider the proposed rate reduction in light
of the adverse effect it would have on the counties.

Very truly yours,

RICHARD J. MOORE
County Counsel

/ S

£
By éiéz

~ GRACE TAM,
Deputy County Counsel

GT/me:8983J
¢c: Lynn Suter (enc.]
Don Hanley

A
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DAVID H. SPENCER
ATTORNEY AT LAW

220 STATE STREET, SUITE A CR LAW RFV. COMM'N
LOS ALTDS, CALIFORMIA 94022
(415) 949-1880 NUV 2 3 1988

RECEIVED
November 22, 1988

California Law Revision Commission
4000 MiddlefieldRoad, Suite D-2
Palo Alto, California 94303-4739

Dear Commissioners:

| very much oppose any reduction in the statutory fee of the compensation of an
estate attorney and personal representative. instead, | recommend that the fee be
increased to four percent for the first $100,000 vaiue of the estate, The reasons for the
increase are the existing recent changes in the Probate Code and the proposed
changes in both the Probate Code and the Code of Civil Procedure. All of these
changes increase the amount of time involved in the probate process and in the
instance of the proposed Notice to Creditors will certainly delay the closing of an
estate which in turn, means a jonger time in receiving fees. Furthermore, any personal
representative who is sued by a late claiming creditor will aimost automatically file an
indemnity action against his or her attorney.

All practicing attorneys know that especially in small estates its the attorneys
who do the work and that in many instances the time involved in probating a large
estate is not much longer than in probating a small one. Any proposed change in fees
should refiect this fact by increasing the fee on the first $100,000 of an estate.

Very truly yours

. ,
/(A e /‘ { f(//a«:ﬂ

DAVID H. SPENCER
DHS: jk

-27-
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KMNAPP. SR. 10932 LINCOLN AVENUE unv 2 3 ]988
KNAPP. JR. 5AN JOSE, CALIFQORNIA 95125

RECEIVED

TELEPHONE (408) 298-3838

November 22, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Honorable Commissioners:

First and foremcst let me state that I read each and every
word of your Tentative Recommendations, sent to me faithfully
by your Commission. I have nothing in my heart but praise for
the efforts you have made and are making and I almost always
totally agree with your endeavors. Keep up the good work, we
certainly need it in California.

I have practiced law in California since 1953 and prior to
that was Clerk of the Superior Court in Santa Clara County
for years. I have watched "probate'" evolve to its present
status and must say, sometimes the '‘changes' have been con-
fusing to me as I felt that in certain cases the same were
not warranted and did not improve the procedures.

I have read the following which have recently been sent to

me: ''Compensation Of Estate Attorney and Personal Represent-
ative”, "Notice To Creditors'', and "Trustee's Fees", with in-
terest.

Simply stated: The Notice To Creditors is not only confusing
but I think unmanageable as proposed. Probate has always been
a procedure with a set "finality" to it. Now we will leave the
beneficiaries and, yes, the attorneys, hanging in the air as
to what will happen in the limitations period? There has to
be a better way and "going overboard" just can't be it!

The reduction of attorney's fees on smaller estates as set forth
in the Compensation, etc, recommendation is not in agreement with
the recommendations of the Trustee's Fees, i. e. a lesser fee

to the attorneys ''who can make it up on larger estates' (suppose
there are none?) and '"increased cost of doing business™....'such
as inflation™ (see page 2 of Trustee's fees) is in conflict. Do
not the attorney's have a increase in cost of doing business?

The statement that by reducing the statutory fees we would be
more in line with the other statutory states is ridiculous. Look
at the cost of liwving in those states!

I know nothing will come of this statement of mine, however have
always been a believer of the old saying '"He who accepts evil with-
out protesting against it is really cooperating with it!" I
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November 22, 1988

certainly do not herein mean tc imply that your commission is
the doer of "evil" and would not want you to think so. I have
stated heretofore that I admire the work you have produced in
the many fields, however felt that the foregoing needed stating

by myself.
Res%;fully,
A /4 %
VID W.KNAPP, .
KNAPP & KNAPP
DWK:d
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EXHIBIT 19
- €A LW rev, comarn
SuITeE 1700
510 NEwrPCRT CENTER DRIVE mv 2 8 ‘988
N EWPORT BEACH. CALIFORNIA S2680 RECF'V g

November 23, 1988

Califernia Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Dear Ladies and Gentlemen:

I have comments about several recently-issued
tentative recommendations that I wish to submit for your
consideration.

MuM iple-Party Accounts and Financial Institutisgns

INjave one observation and one suggestybn with
respect to th%g recommendation. First, the obsfrvation: I
believe footnoty 8 to the introduction dated gttober 25, 1988
is incorrect. IW®states that the California Supreme Court has
denied the petitiow for hearing in the Prgpst case. I am
informed by the cleNt of the Supreme Cgurt, however, that on
October 27, 1988, the\gourt granted tHe petition for hearing.
Second, the suggestiond Apply a s ivorship feature only to
an account explicitly deégignated.€s a "joint tenancy" account.

Although I have pwrformed no empirical study, I have
the impression that tenancyrMN-common accounts are often used
by siblings, business partfiersN\or others who may have no
intent to have a survivgfship femture. They also are used
cccasionally by married perscons wiNg want to let either spouse
manage, but provide afsets to persofhg other than the surviving
spouse at the fi:;z}ﬁeath. Because thg traditional

distinction in Cajifornia law that surWvors own all of a
jeoint tenancy acfount while a decedent’s%winterest in an
account that ig deominated as tenancy-in-ccdmmon or community
property is bject to disposition by the dacedent’s will (in
the case of/community property) or automatically becomes part
of the degfédent’s estate (in the case of a tenancy in common}
is familfar to many of my clients, adding an "automatic®

ship feature will lead to at least some confusion and
erstanding. It likely will reduce the property subject

-3/-
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por® 0L ten triteewiih _individual trustees than with
orporate trustees, that ST A WAy S P E T T IE CaSe g
: I oppose enactment of the proposed Section 46443
allowing a™jability for exemplary damages limitedsfo three
times the amov ut of actual damages. In any pa 'P ular
1nstance, policin -e01510ns of corporate fiduci#Ties and the
exercise of dlscre-\onary decisions with reg fECt to the
administration of inddyidual trusts by corfforate fiduciaries
is not likely to be af agted dramatical¥y by the potential
award of exemplary damage*\ n addlti-'/fo an award of actual
damages plus the unfavorablfx-uhli y that often attends a
breach of trust finding. Overalls# however, trustees likely
will (and I would argue should)”Beek (depending on the
competitive pressures of the marketmlace) higher fees because
of the greater financial ris 1nvolvedn As for individual
trustees, I think it is ch more llkely\Phat we will
discourage persons frowsServing {(or contlnulng to serve) as
trustee of "difficult® or "messy" situations if they risk an
award of exemplary, amages. Notwithstanding e Vale and
Werschkull pen51, plan cases, I think amendlngg he Cocde to
admit the poss lity of exemplary damages for bz
is a serious stake. Deleticn of the proposed se
uring its consideration of the trust la N
aps motivated by concern about the limit on™

P embers of the plaintiffs’’
eneficial change W made

“course of the legislative process. \\\\\

ompensation of Estate Attornev and Personal Representative

Scrap the statutory fee system, and adopt the
reasonable fee system proposed by the Uniform Probate Code!
As your recommendation with respect to trustees’ fees says,

"The appropriate level of fees for services should

. « « be determined by the parties toc the trust and
not by statute or by requiring court approval of
fees. This approach is consistent with modern trust
administration under which the interested parties
are expected to take the initiative in protecting
their rights. The settlor [or testator] presumably
may take the trustees’ fees schedule into acccocunt in
selecting the trustee." [footnote amended)

Requiring a routine court invelvement in the review of charges
by the personal representative and counsel for the personal
representative unnecessarily consumes judicial resources. If

-32~
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there is a dispute, the court can become involved. Otherwise,
the court should not be involved. Requiring disclosure at the
cutset of a relationship -- whether between attorney and
personal representative, or personal representative and
beneficiaries, is appropriate. Beyond that, either a
statutory system or mandatory judicial involvement simply
reduces price competition in the marketplace and unnecessarily
consumes ‘judicial resources.

Very truly yours,

/4
//45::%i§sell G. Allen

RGA/br

-33-
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TURNER, GERSTENFELD. WILK & TIGERMAN NEEO) ‘AN a1 vy

2 PARTMEARSHIP INCLUDING PROFESSIONAL CORPORATIGNS
8383 WILSHIRE BOULEVARD, SUITE 510
BEVERLY HILLS. CALIFORNIA 90211-2486G

RUBIM M, TURNER AREA CODE 213
GERALO F. GERSTENFELD TELERPHONE £57-2100

BARRY R, wWIiLK TELECCPIER 653-3C2/
BERT Z, TIGERMAN

STEVEN E, YOUNG*

EQWARD FRIEDMAN November 22 4 l 988

DORTHA LARENE PYLES
LINDA WIGHT MAZUR

* A PROFESSIONAL CORPORATION

California Law Review Commission
4000 Middlefield Road

Suite D=2

Palo Alto, California 24303-4739

Re: Tentative Recommendation Relating to Compensation
of Estate Attorney and Persgonal Representative

Dear Ladies and Gentlemen:

This letter is with respect to the portion of the subject
recommendation relating to the authority of the personal
representative to employ specialists to perform what would be
in the category of extraordinary services,

All references herein to any sections are to the Probate
Code.

I agree with vour recommendation that the authority should
be expanded but I disagree with the recommendation that the
authority to pay the specialist out of estate funds should Le
subject to court review at the final account. The specialist
who performs the service should be entitled to rely upon the
contract entered into with the personal representative
concerning such services and that the court will not mwodify the
contract at a later time. Such would not affect the ability of
the court to take such action as it may ceem appropriate vis a
vis the personal repregentative if the court concluded that the
contract entered into by the personal representative was
inappropriate or illegal. Therefore, I believe that the second
paragraph of section 802 should continue to read as same as
presently stated but subject to the amendments to increase the
kind of.specialists whose services are covered thereby.
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In the same context, 1if my recommendations are adopted, I
believe that any such contracts entered into between the expert
and the personal representative granted independent
administration authority would be subject to the provisions of
section 10551 pursuant to which such personal representative
could enter into the contract without giving notice of proposed
action. If any such contract were subject to court review at
the final account, I guestion whether the personal
representative having independent administration authority
would have the power to enter into such a contract under the
provisions of section 10551 and the provisions of section 10553
may be construea as being in conflict with the expand
provisions of the second paragraph of section 902 to the extent
that the same may relate to actions and proceedings referred to

in section 10553.
%M '

GERALD F. GERSTE

GFG:11
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MOV 2 8 1988
HAROLD S. SMALL RECFIVED

A PAOFESSIDHNAL TORPORATION THE CHAMBER BUILOING

1O WEST € STREET, SUITE 2112
SAN DIEGS, CALIFORNIA S2101
TELEPHONE {S5iQ] 231-8847
TELECOPIER |6I1Q) 23I1-6724

Hovember 23, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Gentlemen:

I have had the opportunity to review your Tentative
Recommendation Relating to Compensation of Estate Attorney
and Personal Representative, and desire to make comments
regarding same. This letter is being sent to you for that
purpocse. In general I must commend the Commission for the
efforts expended and the results achieved. I concur in most
of the recommendations made by the Commission.

However, I suggest that changes be made to the statutory
rate of compensation to provide a 4% rate on the first
$50,000.00 of the estate value, 3% rate on the second
$50,000.00 of the estate value, and the existing statutory
schedule being maintained for estates 1in excess of
$100,000.00. From our experience and the maintenance of time
records with regard to estate Administration, we have found
that the time involved in providing services to an estate,
with wvery little complexity, and for the purpose of
satisfying requirements associated with the estate
administration where an individual has been named as the
Executor of the estate is not 1less than $3,000.00. In
addition, although the legal complexity is not as great, the
amount of time required for the handling of the small estate
typically is equal to or greater than the handling of a
significantly larger estate. Accordingly, the fees charged
for the estate having a value of less than $100,000.00 should
address this problem and my recommendations set forth above
would do se. It is important toc note that many small estates
involve a significantly larger amount of time for attorney
services in order to provide the guidance and "hand holding"
necessary for individual Executors. It is for this reason
that I have suggested the percentage modification indicated
above which would result in a slight increase in fees for the
smaller estate while maintaining the existing statutory
scheme for larger estates,
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If there is significant objection to this concept, you
may wish to look to a modified schedule of statutory fees for
estates in excess of $300,000.00 providing for a rate of 2%
on the first $1,000,000.00 of estate assets if the total
value of the estate assets exceeds $300,000.00 with the rate
of 1% on the value of the estate assets between $1,000,000.00
and $1¢,000,000.00, one-half of 1% on the next
$15,000,000.00, and a reasonable amount to be determined by
the Court for all amounts in excess of $25,000,000.00.

It is also important to anticipate the effect of the
significant use of inter vivos trusts. Through proper estate
planning, attorneys have been causing clients to create inter
vivos trusts to hold a substantial portion of assets in an
estate. By doing so, the attorney's fees otherwise incurred
in connection with a Probate Administration as well as
commissions to the personal representative have been
substantially dimished and reduced. However, even in these
clrcumstances, a modest Probate Estate Adminstration is
frequently required which still requires the same amount of
work that would have been involved 1in an estate of
significantly larger wvalue. For example, we have assisted
clients in the administration of estates having values for
Probate Administration purposes of less than $150,000.00, and
in some cases less than $50,000.00, where the total estate is
in realty significantly greater than $1,000,000.00. The
significant difference in the value of assets is represented
by assets that have been transferred intc an inter vivos
trust. The only reason for the Probate Administration is for
the purpose of satisfying the creditor's claim period and
noticing creditors with regard to the filing of claims in the
estate for the purpese of protecting the estate assets and
the beneficiaries of the estate from future claims. The
suggestions outlined above more closely align the fees with
the services rendered and would take intoc account the
significant planning opportunity (inter vives trusts) that is
utilized with some frequency in California.

It is also important to understand that certain types of
services that might be ordinary if the estate is administered
by an institutional executor and an experienced individual
are different than the circumstances where an inexperienced
executor acts for the estate. For example, in connection
with the sale of real property, an individual executor will
be unfamiliar with the reguirements associated with same and
significant additional services will be regquired of counsel
to assist in the sale of real property which typically is
handled by the Court as being part of the ordinary services,
for the first sale or disposition of real property.
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I hope that the foregoing comments are of assistance to

you in reaching your final recommendations regarding
legislation in this area.

Please contact the undersigned if you have any questions
or if I can be of additional assistance.

Very truly yours,

HAROLD S. SMALL,
a Professipn

By

5. Small

HSS : ekp
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ABBITT, BENNETT, LEEAMAN & JACOBS

A PAQFESSIQNAL CORPORATION

DIAME ABBITT SHTE OO

ROBERTA BEMMNETT®

MARW E. LEHMAN

MITCHELL &, JACOBS® LOS ANGELES, CALIFORNIA 80025 FAX 212 B2O-5Q60
MARK H, EVANS

JEFFREY G. GIBSON

NEAL R. SAFRAN

AREA CODE 213
12121 WILSHIRE BOULEWARD S824-0471

Aro
OF COUNSEL (v B L]

KENMNETH G, PETRULIS DEC U 5 ]988
RECE"vED

"CEATIFIED SPECIALIST IN FAMILY LAW
CALIFORNIA BOARD QOF LEGAL SACCIALITATION

December 2, 1988

John H. DeMoully, Esq.

Executive Director

California Law Revision Commission
Suite D-2

4000 Middlefield Road

Palo Alto, CA 94303-4739

Re: Study L-1036/1055, Compensation of Attorney
and PR
Memorandum 88-7) dated 9/14/88;
Tentative Recommendation Section 10853,
Services of Paralegal, etc.

Dear John:

I am writing on behalf of the Legislative Committee of the Probate, Trust
and Estate Planning Section of the Beveriy Hills Bar Association.
Proposed Section 10853 deals with the compensation of the attorney for

parelegal services. We recommend deleting from that section the third
sentence thereof, which reads:

"In determining the amcunt of compensation to be allowed, the Court
shall take into consideration the extent to which the services were
provided by the paralegal and the extent of the direction,
supervision, and responsibility of the attorney."

We feel that the sentence as presently worded, and the corresponding
comment, are at best unclear. It may mean either of the following:

1. In addition to receiving compensation for the paralegal's time
expended under the attorney's supervision, the Court should aliow
compensation for attorney time spent in the direction and supervision
of the paralegal, as well as compensaticn for the responsibility
assumed for the paralegal's work. If this is the intended meaning,
then the sentence and the corresponding sentence of the comment do
not belong in Section 10853, because, as noted, that section applies

to compensation for the paralegal's services and not to compensation
for the attorney's services; or
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2. The fees attributable to the paralegal's services should take into
consideration how experienced the paralegal is, the amount of
supervision required being an indication of how valuable the
paralegal's services actually were. If that is the meaning intended,
then the comment could be more specific in explaining that meaning.

Additionally, the general rule of drafting adopted by the Commission has
been to not enact language which purports to give instructions to the
Court on something that is within the Court's discretion. The Court is
certainly free to take this and other factors into consideration in setting

fees.

We,

therefore, recommend that the third sentence of proposed Section

10853 and the related sentence in the comment be deleted,

Sincerely,

wgm

KENNETH G. PETRULIS

Former Chair

BEVERLY HILLS BAR ASSOCIATION
Probate, Trust and Estate Planning
Legislative Committee

cC:

— 4O~

David E. Lich
Barbara J. Bailey
Bruce D, Sires
Phyllis Cardoza
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PROFESSIONAL CORPORATION
ATTORNEY AND COUMSELOR AT Law DEC 0 5 19
554 EAST FOOTHILL BLvD., SUITE 115 88

SAN DiMAs, CALIFORNIA 91773-0835 l!cy.v‘n

(714) 599-0971

November 27, 1988

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D-2
Palo Alto, California 94303-4739

Re: Proposed Reduction of California
Statutory Probate Fees

Gentlemen:
For the reasons stated in the attached documentation, I
respectfully request no revision of the current California

Statutory Probate Fee Schedule for purposes of reduction.

A

I.

RIM:rim
Enclosure



CALIFORNIA LAW REVISICN COMMISSION
4000 Middlefield Road - Suite D=2
Palo Alto, California 94303-4739

Re: Proposed Revision of California
Statutory Probate Fee Schedule
For Purposes of Reduction

Gentlemen:

The schedule of representative and attorney fees allowed under Cali-
fornia Probate Code §9%01 and §910 should not be revised for reduction,
and the following is offered for your consideration:

Current Fee Schedule:

1st $15,000.00 of estate at 4% = 600.00
Next 85,000.00 of estate at 3% = 2,550.00
Total Fee L ] - L] - - - - - L] - L] L] $3'150.00

Your Proposed Reduction
1st $100,000.00 of estate at 3% = 3,000.00

The current rate of experienced California attorneys is $150.00 per hour
because of the high cost of living in this state ([$150.00 x 20 hours =
$3,000.00]. Even the smallest of estates cannot be opened and closed in
20 hours, and your survey fails to mention the cost-of-living in the
states compared to California.

I direct your attention to the following documentation required in
California probate estates:

Petition for Probate
With list of all heirs—-at-law, beneficiaries, and named Executors
if decedent left a Will.

Certificate of Assignment
In counties requiring same; most 4o to show residence of the deceased.

Publication of Notice of Death & Petition to Administer Estate

In counties other than Los Angeles serviced by the L.A. Daily Journal
and Metropolitan News, the attorneys are required to deliver a copy
of the Notice of Death to the small local newspapers specified for
publication WHO DO NOT FILE the Proof of Publication but send it to
the attorney to file, and it is the attorney who must serve copies of
this notice to all persons listed in Attachment 8 of the Petition for
Probate. 1In the case of large families, this requires an inordinate
amount of paperwork and postage.
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Proof of Subscribing Witness to Will

If Will is not self-proving, attorney must prepare this form, obtain
the signature of at least one witness to the Will, and file with the
court before the hearing.

The Order for Probate
Submitted in duplicate to the court with S.S.A.E. for return of a
conformed copy.

Form 204 - General Advice to Estate Representative
Required in Los Angeles County only, but attorney must complete and
file before Letters will issue.

Bond of Representative

If applicable, bond must be ordered, the application completed,
executed and returned tc bonding company. In the alternative, waivers
of bond are prepared by the attorney unless a Will specifically waives
bond.

Form SS-4 - Application for Federal [Estate] I.D. Number
Form must be completed and mailed by attorney to I.R.S.

Inventory and Appraisement.

A lengthy listing of all estate assets and forwarded to Referee.

When real property is inveolved, a Preliminary Change of Title Report
must also be prepared by the attorney and served on the County Assessor
of the county wherein the real property lies.

Written Notice to Creditoers

Effective 7/1/88 written Notice to Creditors must be prepared, filed
and served on all known creditors of the decedent, including the State
Department of Health Services with a certified copy of the Certificate
of Death.

Written Notice of Allowance or Reijection of Creditor Claims.
Must be prepared and served on all creditors presenting claims in the
estate.

Advice of Proposed Action

Under I.A.E.A., if you plan to sell or otherwise dispose of estate
assets, etc., you must serve all beneficiaries of the estate with this
written notice.

Sales of Estate Assets
Most require court petitions and appearance for an order; some are,
of course, ex parte.

The Final Account.

This document alone regquires 10 to 20 hours of preparation and typing,
to say nothing of time expended in obtaining probate clearance

and/or court appearance if required.

-ty 3
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Order for Distribution of Estate

As far as I know, only Los Angeles County will prepare this decree
for $50.00, otherwise it 1s prepared by the attorney, and recordation
of certified copies effected when required.

Receipts for Distributiocon

Are prepared by attorney for signature of each distrihbutee of the
estate, together with receipts for the fees paid, and the originals
are required to be filed with the court.

Application for Final Discharge and Order
Attorney must prepare and file in duplicate to obtain c¢losing of the
estate.

Tax Returns

Even if prepared by accounting persconnel other than attorneys, prob-
lems with the Internal Revenue Service are common and require the
expenditure of additional time and effort in obtaining proper releases.

The foregoing does not include the time and additional postage incurred
by the requirement of Los Angeles County that all documents filed be
bluebacked and labeled for ease of court personnel. Filing by mail
and return postage is costly.

You are laboring under a misconception that small estates do not re-
quire "much' work -- it depends on the type of assets invclved, the
number of beneficiaries, and the problems incurred. It does not depend
on the value of the assets.

Postage is excessive, telephone expense disproportionate teo value with
"local calls" limited to a very small area, to say nothing of the over-
head expense of premium rent, wages and office supplies. 1If this
commission consisted of working probate attorneys, the idea of reduction
would be out of the question, and you would be gquickly informed that the
documentation required by current California law cannot profitably ke
accomplished under the existing schedule of fees. Increased fees for
small estates is what is really needed in Califcrnia.

~ 4y
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EXHIBIT 24

CA 1A
ELizageTH F. COURTNEY W TEe. rregmy

ATTORNEY AT LAW BEC U 5 ]9&
10126 CENTRAL AVEMNLE, SJITE 'B"

MONTCLAIR, CALIFORNILA 91753

Tial §25-07461

RECF'”ED

December 1, 1988

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D-2
Palo Alto, California 94303-4739

Re: Proposed Reduction of California
Statutory Probate Fees

Gentlemen:
For the reasons stated in the attached documentation, I
request that you do not revise the current California

Probate Fee Schedule to reduce statutory fees.

QEry truly yours,
S/

ELTZABETH F. COURTNEY

EFC:1hb
Enclosure

oy



CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Reoad - Suite D-2
Palo Alto, California 94303-4739

Re: Proposed Revision of California
Statutory Probate Fee Schedule
For Purposes of Reduction

Gentlemen:

The schedule of representative and attorney fees allowed under Cali-
fornia Probate Code §201 and §910 should not be revised for reduction,
and the fecllowing is offered for your consideration:

Current Fee Schedule:

1st $15,000.00 of estate at 4% = 600.00

Next 85,000.00 of estate at 3% = 2,550.00

Total Fee . « « ¢« + +« « « « + .+ . §3,150.00
Your Proposed Reduction

1st 5100,000.00 of estate at 3% = 3,000.00

The current rate of experienced California attorneys is $150.00 per hour
because of the high cost of living in this state [$150.00 x 20 hours =
$3,000.00]. Even the smallest of estates cannot be opened and closed in
20 hours, and your survey fails to mention the cost-of-living in the
states compared to California.

I direct your attention to the following documentation required in
California probate estates:

Petition for Probate
With list of all heirs-at-law, beneficiaries, and named Executors
if decedent left a Will.

Certificate of Assignment
In counties requlring same; most do to show residence of the deceased.

Publication of Notice of Death & Petition to Administer Estate

In counties other than Los Angeles serviced by the L.A. Daily Journal
and Metropolitan News, the attorneys are regquired to deliver a copy
of the Notice of Death to the small local newspapers specified for
publication WHO DO NOT FILE the Proof of Publication but send it to
the attorney to file, and it is the attorney who must serve copies of
this notice to all persons listed in Attachment 8 of the Petition for
Probate. In the case of large families, this requires an inordinate
amount of paperwork and postage.

T
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Procf of Subscribing Witness to Will

If Will is not self-proving, attorney must prepare this form, obtain
the signature of at least one witness to the Will, and file with the
court before the hearing.

The Order for Probate
Submitted in duplicate to the court with 35.5.A.E. for return of a
conformed copy.

Porm 204 - General Advice to Estate Representative
Required in Los Angeles County only, but attorney must complete and
file before Letters will issue.

Bond of Representative

If applicable, bond must be ordered, the application completed,
executed and returned to bonding company. In the alternative, waivers
of bond are prepared by the attorney unless a Will specifically waives
bond.

Form S8-4 - Application for Federal [Estate] I.D. Number
FPorm must be completed and mailed by attorney to I.R.S.

Inventory and Appraisement.

A lengthy listing of all estate assets and forwarded to Referee.

When real property is involved, a Preliminary Change of Title Report
must also be prepared by the attorney and served on the County Assessor
of the county wherein the real property lies.

Written Notice to Creditors

Effective 7/1/88 written Notice to Creditors must be prepared, filed
and served on all known creditors of the decedent, including the State
Department of Health Services with a certified copy of the Certificate
ocf Death.

Written Notice of Allowance or Rejection of Creditor Claims.
Must be prepared and served on all creditors presenting claims in the
estate.

Advice of Proposed Action

Under I.A.E.A,.,, if you plan to sell or otherwise dispose of estate
assets, et¢., you must serve all beneficiaries of the estate with this
written notice.

Sales of Estate Assets
Most reguire court petitions and appearance for an order; some are,
of course, ex parte.

The Final Account.

This document alone requires 10 to 20 hours of preparation and typing,
to say nothing of time expended in obtaining probate clearance

and/or court appearance if required.

._4;_
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Order for Distribution of Estate

As far as I know, only LO0s Angeles County will prepare this decree
for $50.00, otherwise it is prepared by the attorney, and recordation
of certified copies effected when required.

Receipts for Distribution

Are prepared by attorney for signature of each distributee of the
estate, together with receicts for the fees paid, and the originals
are required to be filed with the court.

Application for Final Discharge and Order
Attorney must prepare and file in duplicate to cbtain closing of the
estate,

Tax Returns

Even if prepared by accounting personnel other than attorneys, prob-
lems with the Internal Revenue Service are common and reguire the
expenditure of additional time and effort in obtaining proper releases.

The foregoing does not include the time and additional postage incurred
by the requirement of Los Angeles County that all documents filed be
bluebacked and labeled for ease of court personnel, Filing by mail

and return postage 1is costly.

You are laboring under a misconception that small estates do not re-
guire "much' work -- it depends on the type of assets involved, the
number of beneficiaries, and the problems incurred. It does not depend
on the value of the assets.

Postage 1s excessive, telephone expense disproportionate to value with
"local calls" limited to a very small area, to say nothing of the over-
head expense of premium rent, wages and office supplies. If this
commission consisted of working probate attorneys, the idea of reduction
would be out of the gquestion, and you would be guickly informed that the
documentation required by current California law cannot profitably be
accomplished under the existing schedule of fees, Increased fees for
small estates is what is really needed in California.
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MacCARLEY. PHELPS & ROSEN DEC 051988
A PROFESSIONAL LAW CORPORATION
3800 ALAMEDA AVENUE, SUITE 1150 LECF'VE
m"‘ﬁ% BURBANK, CALIFORNLA 01506 (618 3“_"3900
WALTER K ROSEN (213) 384-1294
RUTH A PHELPS .
PEBORAH DATLITNS SCHWARZ TELECOPIER
THOMAS J. MILEAUPT (B18) 841-0712

EEN MILES KEAPLAN November 2%, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendation to Compensation of

Estate Attorney and Personal Representative
No: L-1036/1055

Dear Sir/Madame:

I have read the Tenative Recommendation
Relating to the Compensation of Estate Attorney and
Personal Representative dated October 26, 1988.

I approve the tenatative recommendation. [
think it clarifies and simplifies existing law. I do
not recommend any changes to it,

Very truly vours,

Mac CARLEY, PHELPS § ROSEN
A Professional Law Corporation

e Ay L pan.

RAP:mr
3354m
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ROBERT A. WADDELL
ATTORNEY AT LAW

O o e
22930 CRENSHAW BOULEVARD TV ComN

TORRANCE, CALIFORNIA 90505
(213) 328-3912 RELCFrrw ib

December 1, 1988

California Law Revision Commission
4000 Middlefield Road

Suite D-2

Palo Aito, CTh ©94303-473%

RE: Tentative Recommendation
relating to
COMPENSATICN OF ESTATE ATTORNEY
AND PERSONAL REPRESENTATIVE

Dear Staff:
Your recommendation that the four percent (4%) rate on the
first $15,000 of the estate be reduced toc three percent (3%) is
ill conceived.
Even under the present fee structure, it is nearly impossible
to find an attorney to probate a small estate. Rather than
reducing the rate of the first $15,000, consideration should be
given to increasing it. I suggest the following:

FOUR PERCENT (4%) OF THE FIRST $50,000

TWO PERCENT (2%) OF THE NEXT $950,000 ETC.
The above rates and your proposed rates result in the same fee
for estates of §100,000 cr mecre. However, my rates provide an
incentive for attorneys to accept the smaller estates.

Thank you for your consideration.

<—~Uery truly yours,

R R

ert A. Waddell

RAW:d1f
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CHAMBERLAIN, CHAMBERLAIN & BALDO
ATTORNEYS AT LAW

BAMK OF CALIFORNIA BUILDING
PALL H. CHAMBERLAIN L L.CHAMBERLAIN, 1B88 1913
RUSSELL P. BALDO P. Q. BOx 32 T. L. CHAMBERLAIN, 1913 1975
AUBUBRN, CALIFORNIA 98504 -0002 T.L.CHAMBERLAIN, JR,1950- 1984
‘216 85 - 4523

CA 1AW REY. COMM'N

DEC 05 1988

ReCr"vYED

December 2, 1988

California Law Revision Commission
4000 Middlefield Rd., Suite D-2
Palo Alto, CA 94303-4739

Re: Memorandum -~ Probate Code Amendments
Gentlemen:

Russ and I have now reviewed the "tentative
recommendations” which yvou transmitted to us with your
letter of November 16 cutlining possible changes in the
Probate Code, particularly as it relates to compensation of
attorneys and perscnal representatives in probate matters
generally.

Both of us agree that the use of a statutory
schedule for fees and compensation of the representative is
worthwhile as it eliminates problems discussing those items
with clients inveolved in probate and satisfies them that a
standard schedule is being followed.

The change of applying a 3% rate to the first
$100,000.00 of value really does not make that much
difference monetarily and would be acceptable.

The rates indicated as to "ordinary probate
proceedings" would appear to be in line with those of other
states and the recommendation therefore generally meets
with our approval.

Sincerely yours,

CHAMBERLAIN, CHAMBERLAIN & BALDO

e S Ganlt P VB
- me
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VICTOR J. WESTMAN OFFICE OF COUNTY CQUNSEL DEPUTIES!

oo manert CONTRA COSTA COUNTY R F ¢+ vl "

VICKIE L. DAWES
COUNTY ADMINISTRATION BUILDING LILLWAN T. FUJI

Memo 89~3 - EXHIBIT 28

SILVANC 8. MARCHESI
ARTHUR W. WALENTA, JR.

ASSISTANTS DENNIS C. GRAVES
P.O. BOX 69 X Law ey, COMMIEYN T KERR
EDB:LCA:%E\% ?_AT;?R MARTINEZ, CALIFORNIA 94553-0006 P‘Ll}’:;i::ﬂu!a::zﬂm
PRINCIPAL DEPUTIES PHONE (415} 646-2074 m o 6 lgag:tfglf;‘:ﬁ;:'g:a
: DIANA J. SILYER
December 5, 1988

REL NIV
Law Revision Commission
4000 Middlefield Rd., Rm. D=2
Palo Alto, CA 94303-4739

Re: Law Revision Commission Tentative Recommendation regarding
attorney’s fees in probate.

This office represents the Contra Costa County Public
Administrator. The Public Administrator’s Office administers
many small estates and very few large estates. Decreasing the
statutory fee on the first $15,000 of an estate would have a
negative effect on the Public Administrator’s ability to coperate
his office without reliance on general fund revenue. Unlike
private parties, the Public Administrator has responsibilities in
numerous estates with no assets. Fees from the occasional large
estate go towards subsidizing such activities. Therefore, it is
imperative for us that solvent small estates pay the full cost of
their administration. Thank you.

Very truly yours,

Victor J. Westman
County Counsel

\“'-
.. e X - — "’l.___. . " ! Il\ .
ERANCON TR R
By: Lillian T. Fujii
Deputy County Counsel
LTF:df
cc: James B, Quillinan

444 Castro Street, Suite S00
Mountain View, CA 94041

Gary T. Yancey, Public Administrator
Attn: J. F. Miller, Chief Deputy

-!52-
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JoHN T. BORJE CA LAW REV. COMM'N

ATTORKEY AT Law

250 WEST FIiRST STREET. SWITE 34 DEc 0 7 1988

=057 OFF CE BOX 545

CLAREMONT, CALIFORNIA Bi711 r £ CE'v E D

1714 526-B505

Ncvember 27, 1988

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D-2
Palo Alto, California 94303-4739

Re: Proposed Reduction of California
Statutory Probate Fees

Gentlemen:
For the reasons stated in the attached documentation, I
respectfully request no revision of the current California

Statutory Probate Fee Schedule for purposes of reduction.

Very truly yours,

JOHN T. BORJE

JTB:jth
Enclosure

~53-



CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D-2
Palo Alto, California 94203-4739

Re: Proposed Revision of California
Statutory Probate Fee Schedule
For Purposes of Reduction

Gentlemen:

The schedule of representative and attorney fees allowed under Cali-
fornia Probate Code §901 and §910 should not be revised for reduction,
and the following is offered for your consideration:

Current Fee Schedule:

1st 515,000.00 of estate at 4% = 600.00
Next 85,000.00 of estate at 3% = 2,550.00
Total Fee . . + + « ¢« « « « « . . 8$3,150.00

Your Proposed Reduction
1st 5100,000.00 of estate at 3% = 3,000.00

The current rate of experienced California attorneys is $150.00 per hour
because of the high cost of living in this state {$150.00 x 20 hours =
$3,000.00]). Even the smallest of estates cannot bhe opened and closed in
20 hours, and your survey fails to mention the cost-of-living in the
states compared to California.

I direct your attention to the following documentation required in
California probate estates:

Petition for Probate
With list of all heirs—-at-law, beneficiaries, and named Executors
if decedent left a Will.

Certificate of Assignment
In counties requiring same; most do to show residence of the deceased.

Publication of Notice of Death & Petition to Administer Estate

In counties other than Los Angeles serviced by the L.A. Daily Journal
and Metropclitan News, the attorneys are required to deliver a copy
of the Notice of Death to the small local newspapers specified for
publication WHO DO NOT FILE the Proof of Publication but send it to
the attorney to file, and it is the attorney who must serve copies of
this notice to all persons listed in Attachment 8 of the Petition for
Probate. In the case of large families, this requires an inordinate
amount of paperwork and postage.




California Law Revisicn Commission 2.

Proof of Subscribing Witness to Will

If Will is not self-proving, attorney must prepare this form, obtain
the signature of at least one witness to the Will, and file with the
court before the hearing,

The Order for Probate
Submitted in duplicate to the court with S.S.A.E. for return of a
conformed copy.

Form 204 - General Advice to Estate Representative

Required in Los Angeles County only, but attorney must complete and
file before Letters will issue.

Bond of Representative
If applicable, bond must be ordered, the application completed,
executed and returned to bonding company. In the alternative, waivers

of bond are prepared by the attorney unless a Will specifically waives
bond.

Form SS-4 - Application for Federal [Estate] I.D. Number
Form must be completed and mailed by attorney to I.R.S.

Inventory and Appraisement.

A lengthy 1listing of all estate assets and forwarded to Referee.

When real property is involved, a Preliminary Change of Title Report
must also be prepared by the attorney and served on the County Assessor
of the county wherein the real property lies.

Written Notice to Creditors

Effective 7/1/88 written Netice to Creditors must be prepared, filed
and served on all known creditors of the decedent, including the State
Department of Health Services with a certified copy of the Certificate
of Death.

Written Notice of Allowance ¢or Rejection of Creditor Claims.
Must be prepared and served on all creditors presenting claims in the
estate.

Advice of Proposed Action

Under I.A.E.A., 1f you plan to sell or otherwise dispose of estate
assets, etc., you must serve all heneficiaries of the estate with this
written notice.

Sales of Estate Assets
Most reguire court petitions and appearance for an order; some are,
of course, ex parte.

The Final Account. :

This document alone reguires 10 to 20 hours of preparation and typing,
to say nothing of time expended in obtaining probate clearance

and/or court appearance if reguired.
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California Law Review Commission .3.

Order for Distribution of Estate

As far as I know, only Los Angeles County will prepare this decree
for $50.00, otherwise it 15 prepared by the attorney, and recordation
of certified copies effected when regquired.

Receipts for Distribution

Are prepared by attorney for signature of each distributee of the
estate, together with receipts for the fees paid, and the originals
are required to be filed with the court.

Application for Final Discharge and Order
Attorney must prepare and file in duplicate toc obtain closing of the
estate.

Tax Returns

Even if prepared by accounting personnel other than attorneys, prob-
lems with the Internal Revenue Service are commen and reguire the
expenditure of additional time and effort in obtaining proper releases.

The foregoing does not include the time and additional postage incurred
by the reguirement of Los Angeles County that all documents filed be
bluebacked and labeled for ease of court persennel. Filing by mail

and return postage is costly.

You are laboring under a misconception that small estates do not re-
quire "much' work -- it depends on the type of assets involved, the
number of beneficiaries, and the prcblems incurred. It does not depend
on the value of the assets.

Postage 1s excessive, telephone expense disproportionate to value with
"ocal calls" limited to a very small area, to say nothing of the over-
head expense of premium rent, wages and cffice supplies. If this
commission consisted of working probate attorneys, the idea of reductiocn
would be out of the guestion, and you would be guickly informed that the
documentation required by current California law cannot profitably be
accomplished under the existing schedule of fees. Increased fees for
small estates is what 1s really needed in California.
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Memo 89-3

STEPHEN M. SHIRLEY®
MaRLIN H, SHIRLEY

“CEATIAED SPECIALIST-FAMILY LAW
SaUFORMA BOARD OF LEGAL SPECIALIZATION

EXHIBIT 30

SHIRLEY & SHIRLEY

A PROFESSIONAL CORPORATION
SUITE 202, POMONA CIVIC PLAZA
435 WEST MISSIDN BOULEVARD
POMOMA, CALIFORNIA 9174671609

November 27, 1988

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D-2
Palo Alto, California 94303-4739

Gentlemen:

Study L-1036/1055

AREA COCE 714
TELEPHOMNE S23-3511

CA LAW PRIV, COMM'N

DEC 07 1988

RECEIVED

Propocsed Reduction of California
Statutory Probate Fees

For the reasons stated in the attached documentation, I

respectfully request no revision of the current California

Statutory Probate Fee Schedule for purposes of reduction.

STM:stm
Enclosure

Very truly ygnurs,

_jr?_



CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D-2
Palo Alto, California 94303-4739

Re: Proposed Revision of California
Statutory Probate Fee Schedule
For Purposes of Reduction

Gentlemen:

The schedule of representative and attorney fees allowed under Cali-
fornia Probate Code §901 and §910 should not be revised for reduction,
and the following is offered for your consideration:

Current Fee Schedule:

1st 515,000.00 of estate at 4% = 600.00

Next 85,000.00 of estate at 3% = 2,550.00

Total Fee . « « + « « + + + « + « $3,150.00
Your Proposed Reduction

1st $100,000.00 of estate at 3% = 3,000.00

The current rate of experienced California attorneys is $150.00 per hour
because of the high cost of living in this state [35150.00 x 20 hours =
$3,000.00)]. Even the smallest of estates cannot be opened and closed in
20 hours, and your survey fails to mention the cost-of-living in the
states compared to California.

I direct your attention to the following documentation required in
California probate estates:

Petition for Probate
With list of all heirs-at-law, beneficiaries, and named Executors
if decedent left a Will.

Certificate of Assignment
In counties requiring same; most do to show residence of the deceased.

Publication of Notice of Death & Petition to Administer Estate

In counties other than Los Angeles serviced by the L.A. Daily Journal
and Metropolitan News, the attorneys are required to deliver a copy
of the Notice of Death to the small local newspapers specified for
publication WHO DO NOT FILE the Proof of Publicaticn but send it to
the attorney to file, and it is the attorney who must serve copies of
this notice to all persons listed in Attachment 8 of the Petition for
Probate. 1In the case of large families, this reguires an inordinate
amount of paperwork and postage.
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California Law Revision Commission 2.

Proof of Subscribing Witness to Will

If Will is not self-proving, attorney must prepare this form, obtain
the signature of at least one witness to the Will, and file with the
court before the hearing.

The Order for Probate
Submitted in duplicate to the court with S5.5.A.E. for return of a
conformed copy.

Form 204 - General Advice to Estate Representative
Required in Los Angeles County only, but attorney must complete and
file before Letters will issue.

Bond of Representative

If applicable, bond must be ordered, the application completed,
executed and returned to bonding company. In the alternative, waivers
of bond are prepared by the attorney unless a Will specifically waives
bond.

Form SS-4 - Application for Federal [Estate] I.D. Number
Form must be completed and mailed by attorney to I.R.S.

Inventory and Appraisement.

A lengthy listing of all estate assets and forwarded to Referee.

When real property is inveolved, a Preliminary Change of Title Report
must also be prepared by the attorney and served on the County Assessor
of the county wherein the real property lies.

Written Notice to Creditors

Effective 7/1/88 written Notice to Creditors must be prepared, filed
and served on all known creditors of the decedent, including the State
Department of Health Services with a certified copy of the Certificate
of Death.

Written Notice of Allowance or Rejection of Creditor Claims.
Must be prepared and served on all creditors presenting claims in the
estate.

Advice of Proposed Action

Under I.A.E.A., 1f you plan to sell or otherwise dispose of estate
assets, etc., you must serve all beneficiaries of the estate with this
written notice.

Sales of Estate Assets
Most reguire court petitions and appearance for an order; some are,
of course, ex parte.

The Final Account.

This document alone reguires 10 to 20 hours of preparation and typing,
to say nothing of time expended in obtaining probate clearance

and/or court appearance if reguired.




California Law Review Commission . 3.

Qrder for Distribution of Estate

As far as I know, only Los Angeles County will prepare this decree
for $50.00, otherwise it is prepared by the attorney, and recordation
of certified copies effected when required.

Receipts for Distribution

Are prepared by attorney for signature of each distributee of the
estate, together with receipts for the fees paid, and the originals
are reguired to be filed with the court.

Application for Final Discharge and QOrder
Attorney must prepare and file in duplicate to obtain closing of the
estate.

Tax Returns

Even 1f prepared by accounting personnel other than attorneys, prob-
lems with the Internal Revenue Service are common and require the
expenditure of additional time and effort in obtaining proper releases.

The foregoing does not include the time and additional postage incurred
by the reguirement of Los Angeles County that all documents filed be
bluebacked and labeled for ease of court perscnnel. Filing by mail

and return postage is costly.

You are laboring under a misconception that small estates do not re-
quire "much' work -- it depends on the type of assets involved, the
number of beneficiaries, and the problems incurred. It does not depend
on the wvalue of the assets.

Postage is excessive, telephone expense disproportionate to value with
"local calls" limited to a very small area, to say nothing of the over-
head expense of premium rent, wages and office supplies. If this
commission consisted of working probate attorneys, the idea of reduction
would be out of the question, and you would be gquickly informed that the
documentation required by current California law canncot profitably be
accomplished under the existing schedule of fees. Increased fees for
small estates is what is really needed in California.
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HMemo 89-3 - EXHIBIT 31 Study L-1036/1055

Lavw OFFICES OF

JimMmy L. CUTIERREZ

A PROFESSICMAL CORPORATICH

T (714) 501-5336
126816 CeNTRAL AVENLE ELEPHOME [714)

EL CEMTRAL REAL PLAZA Fax: (714} 628-9803
CHmMe, CALIForRNIA 21710

Jisamyr L. GUTIERREZ

December 1, 1988 CA LAW REV. COMMN
DEC 07 1988

RECE'VED

CALTIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D-2
Palo Alto, California 94303-4739

Re: Proposed Reduction of California
Statutory Probate Fees

Gentlemen:
For the reasons stated in the attached documentation, I
request that you do not revise the current California

Probate Fee Schedule to reduce statutory fees,

JLG:jlg
Enclosure
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CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D-2
Palo Alteo, California 94303-4739

Re: Proposed Revisiocn of California
Statutory Probate Fee Schedule
For Purposes of Reduction

Gentlemen:

The schedule of representative and attorney fees allowed under Cali-
fornia Probate Code §901 and §910 should not be revised for reduction,
and the following is offered for your consideration:

Current Fee Schedule:

1st 515,000.00 of estate at 4% = 600.00

Next 85,000.00 of estate at 3% = 2,550.00

Total Fee . +« + « « . « « « « - « 83,150.00
Your Proposed Reduction

1st 5100,000.00 of estate at 3% = 3,000.00

The current rate of experienced California attorneys is $150.00 per hour
because of the high cost of living in this state [$150.00 x 20 hours =
$3,000.00]. Ewven the smallest of estates cannot be opened and closed in
20 hours, and your survey fails to mention the cost-of-living in the
states compared to California.

I direct your attention to the following documentation required in
California probate estates:

Petition for Probate
With list of all heirs-at-law, beneficiaries, and named Executors
if decedent left a Will.

Certificate of Assignment
In counties requiring same; most d¢ to show residence of the deceased.

Publication of Notice of Death & Petition to Administer Estate

In counties other than lLos Angeles serviced by the L.A. Daily Journal
and Metropolitan News, the attorneys are required to deliver a copy
of the Notice of Death to the small local newspapers specified for
publication WHO DO NOT FILE the Proof of Publication but send it to
the attorney to file, and it is the attorney who must serve copies of
this notice to all persons listed in Attachment 8 of the Petition for
Probate. In the case of large families, this requires an inordinate
amount of paperwork and postage.
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California Law Revision Commission .2,

Proof of Subscribing Witness to Will

If Will is not self-proving, attorney must prepare this form, obtain
the signature of at least one witness to the Will, and file with the
court before the hearing,

The Order for Probate
Submitted in duplicate to the court with 5.5.A.E. for return of a
conformed copy.

Form 204 - General Advice to Estate Representative

Required in Los Angeles County only, but attorney must complete and
file before Letters will issue.

Bond of Representative

If applicable, bond must be ordered, the application completed,
executed and returned to bonding company. In the alternative, waivers
of bond are prepared by the attorney unless a Will specifically waives
bond.

Form SS-4 - Application for Federal [Estate] 1.D. Number
Form must be completed and mailed by attorney to I.R.S.

Inventory and Appraisement.

A lengthy listing of all estate assets and forwarded to Referee.

When real property is involved, a Preliminary Change of Title Report
must also be prepared by the attorney and served on the County Assessor
of the county wherein the real property lies.

Written Notice to Creditors

Effective 7/1/88 written Notice to Creditors must be prepared, filed
and served on all known creditors of the decedent, including the State
Department of Health Services with a certified copy of the Certificate
of Death.

Written Notice of Allowance or Rejection of Creditor Claims.
Must be prepared and served on all creditors presenting claims in the
estate.

Advice of Proposed Action

Under I.A.E.A., 1f you plan to sell or otherwise dispose of estate
assets, etc., you must serve all beneficiaries of the estate with this
written notice.

Sales of Estate Assets
Most require court petitions and appearance for an order; some are,
of course, ex parte.

The Final Account.

This document alone requires 10 to 20 hours of preparation and typing,
tc say nothing of time expended in obtaining probate clearance

and/or court appearance if required.
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California Law Review Commission . 3.

Order for Distribution of Estate

As far as I know, only Los Angeles County will prepare this decree
for $50.00, otherwise it is prepared by the attorney, and recordation
of certified copies effected when required.

Receipts for Distribution

Are prepared by attorney for signature of each distributee of the
estate, together with receipts for the fees paid, and the originals
are required to be filed with the court.

Application for Final Discharge and Order
Attorney must prepare and file in duplicate to obtain c¢losing of the
estate.

Tax Returns

Even if prepared by accounting perscnnel other than attorneys, prob-
lems with the Internal Revenue Service are common and reguire the
expenditure of additional time and effort in obtaining proper releases.

The foregocing does not include the time and additional postage incurred
by the requirement of Los Angeles County that all documents filed be
bluebacked and labeled for ease of court personnel. Filing by mail

and return postage is costly.

You are laboring under a misconception that small estates do not re-
gquire "much' work -- it depends on the type of assets involved, the
number of beneficiaries, and the problems incurred. It does not depend
on the value of the assets.

Postage is excessive, telephone expense disproportionate to value with
"local calls” limited to a very small area, to say nothing of the over-
head expense of premium rent, wages and office supplies. If this
commission consisted of working probate attorneys, the idea of reduction
would be out of the gquestion, and you would be quickly informed that the
documentation required by current California law cannot profitably be
accomplished under the existing schedule of fees., Increased fees for
small estates is what is really needed in California.
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Memo B9-3

Chair
IRWIN D. GOLDRING, Lot Angeles
Viea-Chai
JAMER ¥, QUILLINAN, Mouatain View
Aduisors
KATHRYH A BALLSUN, Loa Angeiea
D. KETTH BILTER, San Froncisce
HERMIONE K. BROWN, Los Angeler
LLOYD W.HOMER, Campbali
KENNETH M, KLUG, Fresna
JAY ROES MacMAHON, San Rafarl
LEONARD W. POLLARD, 11, San Diego
WILLIAM V. BCHMIDT, Corta Meza
ANN E. STODDEN, Los Angeler
JAMER A. WILLETT, Sacramenin
JANET L. WRIGHT, Freano
Technical Advisor
MATTHEW 3. RAE, Jr., Low Angelrs
Section Adminiatrator
TRES LABLAN BOBERON, Son Froavises

- EXHIBIT 32

ESTATE PLANNING, TRUST AND
PROBATE LAW SECTION
THE STATE BAR OF CALIFORNIA

556 FRANKLIN STREET
SAN FRANCISCO, CA 94102
(415) 561-8200

REPLY TO:

December 6, 1988

John H. DeMoully

Executive Director

California Law Revision Commission
4000 Middlefield Road, Room D-2

Palo Alto,

CA 94303

Re: LRC TR-Attorney Fees

Dear John:

Study L-1036/1055

Exscutive Committer

CLAEK E. BYAM, Posadeno

MICHAEL G, DESMARAIS, San Jore
ANDREW 8. GARB, Las Angrier

IEWIN D. GOLDRING, Low Angeles

JOHN A. GROMALA, Eurrks

LYNN P-HART, Sax Froncisco

ANNE K. HILKEE, Loa Angeiea

WILLIAM L. HOIBINGTON, S8an Froncisco
HEATRICE LAIDLEY-LAWBON, Las Angries
VALERIE J. MERRITT. Loz Angwies
BARBARA J. MILLER, Oakiaad

JAMES V. QUILLINAN, Mountain View
BRUCE 8. RO38, Los Axpelm

STERLING L. ROB8, JR., Mil! Vallry
MICHAEL V. VOLLMER. Mroine

DEC 071988

RECE'VED

I have enclosed copies of three reports from other organizations
on the Attorneys’ Fees TR that were sent to me rather than to the

LRC.

JVQ/hl
Encls.

cc: Valerie Merritt

Terry Ross

Irv Goldring
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SAN
'BERNARDINO
ZOUNTY BAR
ASSOCIATION

150 WEST FIFTH STREET, SUITE 108 » SAN BERNARDING, CALIFORMIA 32401 » TELEPHOMNE (714) BE5-1956 M

ORGANIZED, DECEMBER 11, 1875

BETTY A. HAIGHT —PRESIDENT —DIRECTORS~-

JOHN W. FURNESS — PRESIDENT-ELECT : DEBORAH A. DANIEL JULES E. FLEURET
KEMMNETH H. GLUHE — ¥ICE PRESIDENT HAROLD J. LANCE KENMETH W. NYDOAM
LAWRENCE J.WINKING — SECRETARY-TREASURER JOSEPH PETRASEX SCOTT D. SHOWLER

RAOMALD G. SKIPPER
LOWELL R. “BARNEY"JAMESON - EXECUTIVE DNRECTOR

November 29, 1988

Mr. James V. Quillinan

Coordinator of LRC Studies

444 Castro Street, Suite 3900
Mountain view, California 94041 .

Re: LRC TR - Attorney's Fees, etc.

Dear Mr. Quillinan:

The Probate Section of the San Bernardino County Bar Association
generally supports the tentative recommendations of the California Law
Revision Commission relating to compensation of estate attorney and
persconal representatives. The proposed revisions should simplify and
clarify a number of situations.

Although we generally agree with the reduction of the 4% rate to
3% on the first $15,000 of estates, we suggest that the court be
authorized to approve fees for both the perscnal representative and the
attorney of not more than $500 in all estates, regardless of size. If
this is not done, atterneys will simply no accept the handling of small
probates.

Probate Code Section 1143 adopts a similar approach as to county
public administrators who are often compelled to take small estates, and
a $350 minimum fee for the public administrator is established for the
"summary probate” which the public administrater's office is authorized
to undertake without formal administration. (This is restated in
Probate Code Section 7666 pursuant tc AB 2841 scheduled to go into
effect July 1, 1989.)

We suggest that language like the following be added to proposed
new Sections 10800 and 10830 (and that appropriate corresponding
revisions be made in Business and Professions Code Section 6147.5):

(c) Notwithstanding subpart (a) above, the court may
allow the attorney (personal representative) for
ordinary services as much as $500 compensation if the
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court f£inds that the services rendered justify a fee in
excess of that calculated according to subpart (a)
above,

Although recent legislation enables many small estates to be
handled without probate (Probate Code Sections 13100, 13150, 13200,
13500, 13540, 13650; Vehicle Code Sections 5910 and 9916; and EHealth and
Safety Code Section 18102) there nonetheless are situations in which a
probate must be conducted as to very small estates in order to clear
title or resoclve heirship questions, The public may often be unable to
engage an attorney in such cases unless there is some way in which the
attorney can be reasonably compensated.

Probate
County

EMS:eb
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STEWART, STEWART & BrEsLOW

A H
THOMAS N. STEWART, JA. ATTORNEYS AT LAW T e SoN STEWART
THOMAS N. STEWART. iil 1225 ALPINE ROAD, SUITE 200 RICHARD M. SCHULZE
JORDAN J.BRESLOW WALNUT CREEK, CALIFORNIA 94596 EAX (415) 922-4681
MCI MAIL 281-9512
(415) 932-4828 {415) 932-8000 TELEX 6502619512

November 30, 1988

James V. Quillinan
Coordinator of LRC Studies
444 Castro Street, Suite 900
Mountain View, CA 94041

Dear Mr. Quillinan:

I have reviewed the Tentative Recommendation of the California Law
Revision Commission on the subject of attorney’s fees in probate.
These are my comments.

I have specialized in probate for nearly 30 years, first in Oakland
and since 1982 in Walnut Creek. In the course of that experience
I have necessarily been exposed to the probate system of many of
the other states. Unquestionably, the only adeguate protection for
the public is a probate system whereby the courts have a
supervisorial function over the whole process from beginning to
end. I am pleased to see that the Tentative Recommendation

~ preserves that principle.

The - specific proposals appear to be well thought out and in
substance preserve the existing practice, althcugh +they do
formalize and clarify some of the existing local policies., BAs a
general proposition, I am in favor of the implementation of the
Tentative Proposal.

I have one negative thought but ne particular suggestion as to how
to remedy it. Most courts have local “rules of thumb” as to the
amount of hourly compensation the court will allow for
extraordinary services. The Tentative Proposal permits the court
in fixing compensation for extracrdinary services to take into
account the time spent on ordinary services. Implicit in that is
that the hourly rate permitted by the particular court will be
applied to the ordinary services in determining the amount, if any,
of extracrdinary compensation it will allow. This penalizes the
experienced probate attorney who generally is able to handle the
administration of an estate far more expediticusly than the
inexperienced probate attorney. The obvicus result is that on an
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James V. Quillinan
Coordinateory of LRC Studies
November 30, 19588

Page =-2- .

estate of similar size, the inexperienced attorney can be expected
to receive more compensation than the experienced lawyer simply
because it took the former longer to perform hls services than the
latter.

One thought to correct this anomaly would be to build into the code
a provision that the probate court should take into consideration
the experience and professional standing of the attorney
representing the estate in determining compensation to bes allowed.

Very truly yours,

inic”/”"f' /LJ//@‘ /‘f{/\

THOMAS N. STEWART, JR.

TNS:J
LELRC.N30
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LAY OFFICES TELEPHOMNE !918) 234-5416

FROST, KRUP AnD ATLAS

CHARLES H. FRO5T
LEQNARD C. RRUP PROFESSIONAL BUILDING

. ATLAS,
L{\ch‘::;.:o;non 134 WEST STCAMORE STREET
: WILLOWS, CALIFORNIA 95988

November 28, 1988

Mr. James V. Quillinan
444 Castro Street, Suite 900
San Francisco, CA 94041

Dear Mr. Quillinan:

This letter is in response to yours of November 12,
1988, regarding the California Law Revision Commission (LRC)
recommendations regarxding attorneys' fees in probate pro-
ceedings. We have been following this matter for some time
now, as we have received previous drafts of the studies and
recommendations regarding these fees. Moreover, all three of
the lawyers in this office have handled probate matters for
nearly all of their respective periods in practice. For Mr.
Frost, the most senior of us, this dates back to the mid-1%30s.

We agree entirely with the Commission's recommenda-
tion that the statutory fee schedule for cordinary services be
retained. The reasons for doing so, listed on pages 10 and 11
of the Tentative Recommerndation are a succinct and complete
summary of the benefits of a statutory fee schedule, and they
comport with our own experience in practice.

- While we have been using a written fee agreement in
probate matters since Business and Professions Code Section
6148 was adopted, we believe a separate section relating to fee
agreements in probates may be useful, and the recommended sec-
tion would serve this purpose. Nevertheless, since we would
s5till be required to have a written agreement with the personal
representative, we would suggest that the section be revised to
permit incorporation of the disclosures which otherwise would
be required on a separate Disclosure Statement to be incorpora-
ted into the written fee agreement. Quite frankly, a fee
agreement should be cne of the first documents reviewed and
discussed with a personal representative, but there are always
so many other papers and matters to be handled at the commence-
ment of a probate proceeding, often at a time of distress for
many personal representatives, that it would be most helpful to
minimize the number of separate papers.
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Mr,., James V. Quillinan
November 28, 1988
Page 2

We hope these comments are of use to you next week,
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Memo 89-3 EXHIBIT 33 ... Study L-1036/1055

- e ppy, COF
DEC 08 19881‘ orrieEs oF ADRIAN KUYPER
HE COUNTY COUNSEL COUNTY COUNSEL
“(['“EHCOUNTY OF ORANGE WILLIAM J. McCOURT
10 CIVIC CENTER PLAZA CHIEF ASSISTANT
MAILING ADDRESS: P.O. BOX 1375 AHTHUR C. WAHLSTEDT. JR.
SANTA ANA, CALIFORNIA $2702-1379 LAURENCE M. WATSON
Writer's Direct Cial Number ASBISTAKTS
714)434-3300
T1as VICTOR T. BELLERUE  DAVIC BEALES
JOHM R, GRISET TERRY C. AMDRUS
EDWARD N. DURAN  GLAUDIA L COWAN
834-2002 December 5, 1988 IRYNE C. BLAGK JAMES L. TURNER
RAICHARD D. OVIEDO ~ PETER L. COHON
BENJAMIN P. DE MAYD NICHOLAS S. CHRISOS
HOWARD SERBIN OAVID G. EPSTEIN
DAMIEL ... DIDIER THOMAS F. MORSE
GENE AXELROD WANDA 5. FLORENCE
AOBEAT L AUSTIN  HOPE E SNYDER
DOMALD H RUEIN  THOMAS © AGIN
DAVID R, CHAFFEE  SHERIE A CHRISTENSEN
CAROL D. BROWN  SUSAN M. NILSEN
BARABARAA L. STOCKER SARA L. PARKER
. . .. ) . JAMES . MEADE ADRIENNE K. SAURQ
California State Law Revision Commission STEFEN H. WEISS  KARYN J. DRIESSEN
4000 Middlefield Road, Suite D-2 SUSAN STROM
Palo Altc, CA 94303-4739 DEPUTIES

Ladies and Gentlemen:

Thank you for sending me your tentative recommendation
relating to ccmpensation of estate attorneys and personal
representatives.

As with my previous comments to you, please note that the
opinions expressed are my individual views. I do not write here as
a representative of the Orange County Counsel, the Orange County
Public Administrator/Public Guardian, or the County of Orange. I
have only chesen to comment on the proposals of most concern to me;
please do not construe failure to comment on any particular
proposal as an indication of support or opposition.

I strongly support retention of the statutory fee system. I
believe your description of the advantages of the system is
ccmpelling. 1 address particular propesals as follows:

A. Proposed Section 10800 - While strongly supporting the
main thrust of the section, T would like t0 see the current four
percent on the first $15,000.00 retained. There has been such an
increase in costs in recent years, such as cost of office space,
supplies and staff, that any decrease in the rate of compensaticn
seems unwarranted. For the Office of the Orange County Public
Administrator/Public Guardian, any decrease in revenue would be
especially difficult. I understand that the cost of running the
operations, above and beyond compensation received and other
income, will run close to §$1,000,000.00 this year. This, despite
the fact that all County Counsel attorney fees in decedents’
estates and probate code conservatorships are c¢ollected by and
credited to our client. I do not know how much of this shortfall
is due to operations of the Public Administrator vis-a-vis the
Public Guardian, since both operate from the same budget, but I
believe that neither function is at all close to being
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self-sufficient, especially the Public Administrator’s. While the
proposed change in the rate of compensation may appear small,
given our client‘s case volume and budget problems, the detriment
could be significant - especially since he is hit dounbly hard when
you take into account the proposed change in attorney fees under
Section 10830.

B. Proposed Section 10804 - I support your revisions to
current law.

C. Proposed Section 10805 - I have no objection here. I
note, however, that the Public Administrator has had many cases in
which he was successor administrator, and some in which he was the
first of two administrators, in which we have faced the issue of
dividing statutory compensation and attorney fees. In at least one
case, I commented to the Court on the other administrator’s request
for extraordinary attorney fees. Opposing counsel complained that
as attorney for a prior administrator, I had no standing to contest
extraordinary fees. I responded that I was not contesting the
fees; rather, I was pointing out that the extraordinary services
claimed were so inclusive, including many services which were very
ordinary, that if granted the attorney’s share of statutory fees
should be small, since he would have already been compensated for
virtually every service he provided. The Court agreed with this
point. This leads me to conclude that perhaps there should be a
provision or a comment that one factor in apportioning statutory
compensation would be to consider the extracrdinary compensation a
personal representative or attorney has been granted, and to be
certain not to in effect credit him twice for the same service.

D. Proposed Section 10830 - My comments in "A" are relevant
here.

E. Proposed Section 10831 - I believe it is wise to delete
the list of examples of extraordinary services from the section and
to put this in the comment instead.

F. Proposed Section 10835 - My comments in "C" are relevant
here.

G. Proposed Section 10850 - I strongly support this.

H. Proposed Section 10852 - I believe this is well-written
and a helpful additicn to the Code.
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I. Proposed Secticon 10854 - I believe this too is a very good
addition to the Code.

Thank you.
Very truly yours,
ADRIAN KUYPER, COUNTY COUNSEL
i/
By [ 1A AN z /2%
‘Howard Serbin, Deputy
HS:jp

cc: William A. Baker, Public Administrator/Guardian
Carcl Gandy, Assistant Public Administrator/Guardian
James F. Meade, Deputy County Counsel
Hope E. Snyder, Deputy County Counsel

- F4-
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ROBERT C. HAYS CA LAW REV. COMM'N
ATTORMNEY AT LAW

685 MARKET STREET, SUITE 82D DEC 0 8 ]988

BAM FRANCISCO, CALIFORMIA S41D5

RECE'VWED

TELEPHONE: (415) 978-9962

December 6, 1988

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D-2
Palo Altoc, CA 94303-3739

Re: Tentative Recommendation
Relating to Compensation
of Estate Attorney and
Personal Representative
$#L-1036-1055 Oct. 26, 1988

Hon. Commissioners:

Your tentative recommendation is excellent, and
we can only hope the Legislature will adopt it.

I note that several other states have statutory
probate fees substantially more generous to the attorney
than California. (For some reason reformists who seek to
increase the burdens on attorneys, e.g. mandatory insurance,
mandatory continuing education, like to point to such
requirements in other states but never mention the benefits

there such as higher statutory compensation.)

As I understand it the presently underlying issue
is whether our Legislature should do away with the
statutory probate fee schedule and substitute a case~by-
case "reascnable fee" compensation. I believe such a
change would discard a system that has worked fairly and
gfficiently throughout the years in Califeornia and in cther
states, to substitute one having the potential for an
infinite number of controversies between lawyers and

clients, unnecessarily generating ill will between them,
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and vastly increasing the demands on the courts for adjudica-

tion of fee disputes.

Even more persuasive, a solution is already avail-
able for anyone who believes the statutory fees excessive--
he or she can simply elect to use an inter vivos trust.
Judging from the rapidly growing use of these trusts, any
public dissatisfaction with the statutory fees may soon be
effectively placated by the availability of the trust
alternative.

But there remains the need to preserve a sound
probate system for people who elect, voluntarily or not,
to use probate, with its advantages and disadvantages. It
is no service to those people to legislate a change which
will discourage competent attorneys from staying in the
probate practice and which will certainly create fee

controversies for those who remain.

Any proposal to junk the present fee system
implies that California probate attorneys are being over-
compensated. On some estates obviously we do come out
very well; on others we come out badly, the consclation
being that the good ones make up for the "losers." But
if this balance is removed it is hard to see how we can
continue to accept the small estates which may not pay
even their overhead. Perhaps those clients will have to
go to attorneys who can afford to do the work only to
acquire experience. It is, I suggest, no service either
to the public to lead them to believe that reducing
compensation to attorneys is an unmitigated panacea.
Several million Californians did, of course, indicate in
their response to Prop 106 that they perceive a relation-
ship between a lawyer's compensation and his level of

competence.

3=
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Irconically, in this day of the incessant guest
for a free-~or cheap--lunch, the demand yet grows for
increased competence in lawyers and their punishment for

mistakes becomes heavier,

A statutory fee schedule does more than protect
the client from arbitrary or unreasonable fees; it frees
the conscienticus but unsophisticated client from the
dilemma of trying to resclve whether the fee is proper.
And he can know the fee in advance, without gocing through

a determination by a court to get the question answered.

Real estate brokers are also licensed profes-
sionals who work for a flat percentage. When they are
lucky they can earn many thousands of dollars for a week's
work; or they may labor many months and end up with
nothing on the listing. How would it work if on court-
approved sales the percentage basis was abolished in favor
of requiring the brokers to tell the court their hours
spent, work done, expertise, etc., to justify the amount

of their compensation?
Sincerely yours,

@A . \NQus—

Robert C. Hays

RCH:1h

cc: James V. Quillinan, Esqg.
444 Castro St.
Mountain View, CA 94041

~17-
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RavyvonDp N. BoLrTon

LAW CORPORATION
BAYMOND N. BOLTON 1009 N. GALIFORENIA BLVD.SUITE 580
WILLIAM FINNEGAN WALNUT CREEX, CA S4896
TELEPHONE (413) 945-0123
TELECOQFPIER {41B) $45-1937
TO: California Law Revision Commission
4000 Middlefield Road, Suite D-2 SRR A i

Palo Alto, CA 94303-4739
DEC 09 1988

RECE vy

FROM: William Finnegan

DATE: December 8§, 1988

: Tentative Recommendations Relating To Compensation
Of Estate Attorney And Personal Representative

These comments are directed solely to recommendations
regarding extraordinary fees summarized on page 15 of Tentative
Recommendations dated October 26, 1988.

Although I do not object in general to the factors listed by
the Commission, I believe that attorneys should not have have to
write a tome justifying requests for extraordinary fees. Factors
such as expertise, experience and professional standing are them-
selves quite vague and subject to many different interpretations.
In fact, I suggest that preofessional standing be eliminated
because I have nc idea what the Commission means by it and it
may have no relevance to the services performed.

In addition, I believe the statute should include examples of
what generally constitutes extraordinary services. A nonexclu-
sive listing in the statute is more helpful than examples in the
official comment. The factors recommended by the Commission
would not prevent the Court from using its discretion in
reviewing a petition for extraordinary fees, even for services
included in such a nonexclusive listing.

ce: James V. Quillinan
444 Castro Street, Suite 900
Mountain View, CA 94041
FaYx (415) 969-6953

_:13-
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.:1q..

Wax & Wax

HARDLD W, WwaX

SUITE (21D WM. FOX BUILDING
608 SOUTH HILL STREET
LOS ANGELES, CALIFORNIA 900(4

TELEPHONE [213: 48n-5222

ALAN . WaAX

MNEIL F. SCHWARTZ

JOM M, WAX

LEGAL ASSISTANT HNovember 27 r 1988

1805 253-2003

0 TXW FIV. CORM'N

DEC 09 1988
CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D=2 RECEYWVIED
Palo Alto, California 94303-4739

Re: Proposed Reduction of California
Statutory Probate Fees

Gentlemen:
For the reasons stated in the attached documentation, I
respectfully request no revision of the current California

Statutory Probate Fee Schedule for purposes of reduction.

Very truly yours,

LaW OFFICES OF WAX AND WaX

Ll &/ 1/74

By: HAROLD W. WAX

hww; hww
Enclosure



CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road - Suite D=2
Palo Alto, California 94302-4739

Re: Proposed Revision of California
Statutory Probate Fee Schedule
For Purposes of Reduction

Gentlemen:

The schedule of representative and attorney fees allowed under Cali-
fornia Probate Code §901 and §910 should not be revised for reduction,
and the following is offered for your consideration:

Current Fee Schedule:

1st $15,000.00 cf estate at 4% = 600.00

NMext 85,000.00 of estate at 3% = 2,550.00

Total Fee - - a » - L] L] L] L - - L $3'150.00
Your Proposed Reduction

1st $100,000.00 of estate at 3% = 3,000,00

The current rate of experienced California attorneys is $150.00 per hour
because of the high cost of living in this state [$150.00 x 20 hours =
$3,000.00]. Even the smallest of estates cannot be opened and closed in
20 hours, and your survey fails to mention the cost-cof-living in the
states compared to California.

I direct your attention to the following documentation required in
California probate estates:

Petition for Probate
With list of all heirs—-at-law, beneficiaries, and named Executors
if decedent left a Will.

Certificate of Assignment
In counties requiring same; most do to show residence of the deceased.

Publication of Notice of Death & Petition to Administer Estate

In counties other than Los Angeles serviced by the L.A. Daily Journal
and Metropolitan News, the attorneys are required to deliver a copy
of the Notice of Death to the small local newspapers specified for
publication WHO DO NOT FILE the Proof of Publication but send it to
the attorney to file, and it is the attorney who must serve copies of
this notice to all persons listed in Attachment 8 of the Petition for
Probate. In the case of large families, this requires an inordinate
amount of paperwork and postage.
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Proof of Subscribing Witness to Will

If Will is not self-proving, attorney must prepare this form, obtain
the signature of at least one witness to the Will, and file with the
court before the hearing.

The Order for Probate
Submitted in duplicate to the court with S.8.A.E. for return of a
conformed copy.

Form 204 - General Advice to Estate Representative
Required in Los Angeles County only, but attorney must complete and
file before Letters will issue.

Bond of Representative

If applicable, bond must be ordered, the application completed,
executed and returned to bonding company. In the alternative, waivers
of bond are prepared by the attorney unless a Will specifically waives
bond.

Form SS-4 - Application for Federal [Estate] I.D. Number
Form must be completed and mailed by attorney to I.R.S.

Inventory and Appraisement.

A lengthy listing of all estate assets and forwarded to Referee.

When real property is involved, a Preliminary Change of Title Report
must also be prepared by the attorney and served on the County Assessor
of the county wherein the real property lies.

Written Notice to Creditors

Effective 7/1/88 written Notice to Creditors must be prepared, filed
and served on all known creditors of the decedent, including the State
Department of Health Services with a certified copy of the Certificate
of Death.

Written Notice of Allowance or Rejection of Creditor Claims.
Must be prepared and served on all creditors presenting claims in the
estate.

Advice of Proposed Action

Under I.A.E.A., if you plan to sell or otherwise dispose of estate
assets, etc., you must serve all beneficiaries of the estate with this
written notice.

Sales of Estate Assets
Most require court petitions and appearance for an order; some are,
of course, ex parte.

The Final Account.

This document alone requires 10 to 20 hours of preparation and typing,
to say nothing of time expended in obtaining prcbate clearance

and/or court appearance if required.

—ﬂg'-
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Order for Distribution of Estate
As far as I know, only Los Angeles County will prepare this decree

for $50.00, otherwise it is prepared by the attorney, and recordation
of certified copies effected when required.

Receipts for Distribution

Are prepared by attorney for signature of each distributee of the
estate, together with receipts for the fees paid, and the originals
are required to be filed with the court.

Application for Final Discharge and Order

Attorney must prepare and file in duplicate to cobtain closing of the
estate.

Tax Returns

Even 1f prepared by accounting personnel other than attorneys, prob-
lems with the Internal Revenue Service are commen and require the
expenditure of additional time and effort in obtaining proper releases.

The foregoing does not include the time and additional postage incurred
by the requirement of Los Angeles County that all documents filed be
bluebacked and labeled for ease of court personnel. Filing by mail

and return postage is costly.

You are laboring under a misconception that small estates do not re-
quire "much' work -- it depends on the type of assets involved, the
number of beneficiaries, and the problems incurred. It does not depend
on the value of the assets.

Postage is excessive, telephone expense disproportionate to value with
"local calls" limited to a very small area, to say nothing of the over-
head expense of premium rent, wages and cffice supplies. If this
commission consisted of working probate attcrneys, the idea of reduction
would be out of the question, and you would be quickly informed that the
documentation required by current Califcrnia law cannot profitably be
accomplished under the existing schedule of fees. Increased fees for
small estates is what is really needed in California.

—%3-
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COMNH
ALLEN S. REMES en A REV.
ATTORMEY AT LAW
1332-A WEST M -NTH STREET DEG 12 1983
UPLAND, CALIFORMIA 91784 N i n
(714) SA5-&40) ‘ c ‘
November 27, 1988
CALIFORNIA LAW REVISION COMMISSION
4000 Middliefield Road - Suite D-2
Palo alto, California 94303-4739
Re: Proposed Reduction of California
Statutory Probate Fees
Gentlemen:
For the reasons stated in the attached documentation, I
request that you do not revise the current California
Probate Fee Schedule to reduce statutory fees.
\Y truly ¥
L08R s ——

ALLEN 5. REMES

ASR:1hb
Enclosure

~83-




CALIFORENIA LAW REVISICON COMMISSION
4000 Middlefield Road - Suite D=2
Palo Alto, California 94303-473%

Re: Proposed Revision of California
Statutory Probate Fee Schedule
For Purposes of Reduction

Gentlemen:

The schedule of representative and attorney fees allowed under Cali-
fornia Probate Code §%01 and §910 should not be revised for reduction,
and the following is offered for your consideration:

Current Fee Schedule:

lst $15,000.00 of estate at 4% = 600.00

Next 85,000.00 of estate at 3% = 2,550.00

Total Fee . . .+ + + « + « &« =« « « $3,150.00
Your Proposed Reduction

lst $100,000.00 of estate at 3% = 3,000.00

The current rate of experienced California attorneys is $150.00 per hour
because of the high cost of living in this state [$150.00 x 20 hours =
$3,000.00]. Even the smallest of estates cannot be cpened and closed in
20 _hours, and your survey fails to mention the cost-of-living in the
states compared to California.

I direct your attention to the following documentation required in
California probate estates:

Petition for Probate
With list of all heirs=-at-law, beneficiaries, and named Executors
if decedent left a Will,

Certificate of Assignment
In counties requiring same; most do to show residence of the deceased.

Publication of Notice ¢f Death & Petition to Administer Estate

In counties other than Los Angeles serviced by the L.A. Daily Journal
and Metropolitan News, the attorneys are required to deliver a copy
of the Notice of Death tc the small local newspapers specified for
publication WHO DO NOT FILE the Proof of Publication but send it to
the attorney to file, and it is the attorney who must serve copies of
this notice to all persons listed in Attachment 8 of the Petition for
Probate. In the case ¢f large families, this requires an inordinate
amount of paperwork and postage.

- R4
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Proof of Subscribing Witness to Will

If Will is not self-proving, attorney must prepare this form, obtain
the signature of at least one witness to the Will, and file with the
court before the hearing.

The Order for Probate
Submitted in duplicate to the court with 5.5.A.E. for return of a
conformed copy.

Form 204 - General Advice to Estate Representative

Required in Los Angeles County only, but attorney must complete and
file before Letters will issue.

Bond of Representative

I1f applicable, bond must be ordered, the application completed,
executed and returned to bonding company. In the alternative, waivers
of bond are prepared by the attorney unless a Will specifically waives
bond.

Form SS~-4 - Application for Federal [Estate] I.D. Number
Form must be. completed and mailed by attorney to I.R.S.

Inventory and Appraisement.
A lengthy listing of all estate assets and forwarded to Referee.
When real property is involved, a Preliminary Change of Title Report

must also be prepared by the attorney and served on the County Assessor

of the county wherein the real property lies.

Written Notice to Creditors

Effective 7/1/88 wrltten Notice to Creditors must be prepared, filed
and served on all known creditors of the decedent, including the State
Department of Health Services with a certified copy of the Certificate
of Death.

Written Notice of Allowance or Rejection of Creditor Claims.
Must be prepared and served on all creditors presenting claims in the
estate.

Advice of Proposed Action

Under I.A.E.A., 1f you plan to sell or otherwise dispose of estate
assets, etc., you must serve all beneficiaries of the estate with this
written notice.

Sales of Estate Assets
Most require court petitions and appearance for an order; some are,
of course, ex parte.

The Final Account.

This document alone reguires 10 to 20 hours of preparation and typing,
to say nothing of time expended in obtaining probate clearance

and/or court appearance if required.
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Order for Distribution o©f Estate

As far as I know, only Los Angeles County will prepare this decree
for $50.00, otherwise it is prepared by the attorney, and recordation
of certified copies effected when regquired. .

Receipts for Distribution

Are prepared by attorney for signature of each distributee of the
estate, together with receipts for the fees paid, and the originals
are required to be filed with the court.

Application for Final Discharge and Order
Attorney must prepare and file in duplicate to obtain closing of the
estate.

Tax Returns

Even 1f prepared by accounting personnel other than attorneys, prob-
lems with the Internal Revenue Service are common and require the
expenditure of additional time and effort in obtaining proper releases.

The foregoing does not include the time and additional postage incurred
by the requirement of Los Angeles County that all documents filed be
bluebacked and labeled for ease of court personnel. Filing by mail

and return postage 1is costly.

You are laboring under a misconception that small estates do not re-
quire "much' work -- it depends on the type of assets involved, the
number of beneficiaries, and the problems incurred. It does not depend
on the wvalue of the assets.

Postage i1s excessive, telephone expense disproportionate to value with
"local calls" limited teo a very small area, to say nothing of the over-
head expense of premium rent, wages and office supplies. If this
commission consisted of working probate attorneys, the idea of reduction
would be out of the question, and you would be guickly informed that the
documentation required by current California law cannoct profitably be
accomplished under the existing schedule of fees. Increased fees for
small estates is what is really needed in California.

— R~
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] LJ (JOJ [J AMERICANS FOR LEGAL REFORM

A LAV TV, COMNCR
DEG 121988

RECF'VED

December 8, 1988

California Law Revision Commission
4000 Middlefield Rd., Suite D-2
Palo Alto, CA 94303-4739

Dear Commissioners:
We appreciate being given the opportunity to comment on your Tentative

Recommendation concerning the legal fees associated with probate. Enclosed are
our comments.

Thank you for giving our views serious consideration.

Sincerely,

Charles Mosse M
Representative, HALT — San Diego

cc The Hon. Elihu Harris
The Hon. Bill Lockyer
The Hon. Robert Presley
American Association of Retired Persons
CALJustice
Consumers Union
Nolo Press
Consumer Federation of California

565-8/127
7910 Ivanhoe Avenue ¢ Suite 25 ¢ La Jolla, California « 92037 « (619) AllNSEES .
~QF-



A of Sam Dﬁ%@ An Organization of
LJ AMERICANS FOR LEGAL REFORM

Comments of

€8 L9 1Y, COMN
HALT - San Diego DEC 12 1988
Regarding RECF VD

Tentative Recommendation on Compensation of
Estate Attornevs and Personal Representatives

Submitted to
California Law Revision Commission

December 10, 1988

Summary of Comments

HALT — San Diego appreciates the opportunity to submit its comments on
the Law Revision Commission's Tentative Recommendation.] As the Commission
(LRC) is well aware from our previous two statements on this matter,2 HALT — San
Diego is a chapter of HALT -— An Organization of Americans for Legal Reform, the
only national public interest organization working to make the legal system more
simple, affordable, and equitable for legal consumers. HALT has more than 35,000
members in the state of California and more than 180,000 members nationwide.

HALT — San Diego is appalled that, after years of study and work on the
question of probate fees, essentially the Commission's only recommendation is to
provide personal representatives with a written disclosure, informing them they
have a right to negotiate a fee lower than the statutory percentage. Although HALT
supports this recommendation, the context in which it has emerged makes it a
measly one indeed.

The relative inaction of the Commission on reforming probate fee laws is
especially appalling in light of what motivated the study in the first place: strong
consumer dissatisfaction, especially among senior citizens' groups, with the

1 Tentative Recommendation relating to Compensation of Estate Attorney and Personal Representative,
adopted by California Law Revision Commission (Oct. 26, 1988)[hereinafter cited as TR].

2 See, Comments of Charles Mosse, HALT — San Diego (presented to California Law Revision
Commission) (Mar. 10 and Jan. 15, 1988} [hereinafter cited as March Comments of HALT and January
Comments of HALT].

ex—-8/27T
7910 Ivanhoe Avenue * Suite 25 ¢ La Jolla, California « 92037 « (619) &
— 8-



unfairness of lawyers' probate fees.> In recommending only one, relatively trivial
change, the Commission has ignored the context in which its directive arose.

Moreover, it has squandered its chance to replace the current lawyer-welfare
system of statutory entittement to unearned profits with a system that empowers
consumers to control their legal affairs and reduces unjustified expense. At each
step of the way, from the systemic questions of "what's fair" to the more mechanical
questions of attorney-client relations, the Commission has blown nearly every
opportunity presented to it to make pro-consumer recommendations, instead
bowing to pressure from the organized probate bar to keep their status quo —
lucrative fees with virtually no accountability — intact.

The LRC's Tentative Recommendation — what it contains and what it
doesn't — is a slap in the face to consumers of legal services. We strongly urge you
to revise it substantially before forwarding it to the Legislature.

Reasonable Fees vs. Percentage Fees

The statutory percentage fee system is a consumer rip-off. It is more oriented
to protecting lawyers' profits from competition than to charging clients a fair price
for the work done. Because it is based on a faulty premise — the value of the estate
is an accurate, fair, and reasonable basis for setting fees — it produces unfair results:
unreasonably high fees.

The LRC justifies its decision to retain percentage fees on several grounds.
First, it states that California's fees are "not out of line"* with the fees charged in
other states. This "market rate" rationale, however, begs the question because it
presumes that the fees in other states are, in fact, fair and reasonable. The question
is: "reasonable" according to whom and what?

From consumers’ perspective, legal fees for probate work are unreasonable in
comparison to the time and work required to do the job. As we've already pointed
out, the bulk of the work for most estates consists of routine administrative tasks,
not tasks requiring any special legal expertise. Most California attorneys delegate
this work to legal secretaries and paralegals. Moreover, LRC conclusions to the
contrary,’ the value of the estate is not a reliable proxy for the amount of work

3 “The direction to study this topic was included in a resolution ... introduced at the request of persons
who believe that substantial revisions in California law are necessary to avoid the delay and expense
of probate." California Probate Attorney Fees, Study #L-1036, Memorandum 87-100, prepared by staff
of California Law Revision Comm’'n (Nov. 13, 1987) at 1. Legislation was even introduced around the
same time to replace California's percentage fee system with the "reasonable fee" approach of the
Uniform Probate Code. Id. at n4.

4 TR at 6.

5 M, at 10.



required. In fact, the larger the estate, the more likely it is that the decedent has
done extensive pre-death estate planning, which minimizes the time and
complexity of administration.6

The Commission also attempts to justify percentage fees on the grounds that
they protect consumers by placing a ceiling on fees.” Nothing could be further from
the truth. Instead, they act as a floor, for several reasons. First, the LRC has
recommended continuing the current law that allows lawyers to pick the highest
fee. If the will dictates a lower fee, they can "renounce"” it and opt for the higher
statutory percentage; if the will provides a fee higher than the percentage, the lawyer
can collect that.®

In addition, the ostensible "ceiling” only applies to fees for "ordinary"
services. Lawyers remain free under the LRC's recommendations to ask for and
receive additional fees for performing "extraordinary” services. Finally, the
percentage "ceilings” in the statute only apply to the property that goes through
probate.® Life insurance proceeds, property held in joint tenancy with right of
survivorship, and property held in trust, for example, are not part of the "probate”
estate. Lawyers can charge still more for doing work related to these assets. The
Commission never even considered abolishing the meaningless distinction, in this
context, between probate and non-probate property.1?

With a particularly ironic twist, the LRC also attempts to justify percentage
fees as benefiting low-income people.ll This is highly dubious, in light of the
regressive nature of the percentage table. Besides, small estates can already be
independently administered and shouldn't require any legal assistance.

Finally, the LRC rationalizes keeping percentage fees based on the ease with
which the fee can be computed, thereby saving everyone time and minimizing
disputes.12 It is true that a percentage fee which needn't be justified and is insulated
from challenge saves time, but this is its only virtue. And this benefit comes at a

6 See January Comments of HALT at 2.

7 TR at 10.

8 See § 10833, Id. at 33

9 See Comment to § 10832, TR at 32-33.

10 But see March Comments of HALT at 5.
11 TR at 10.

12 4.
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price: no consumer choice, no competition, artificially high fees, and no right to
challenge excesses. The LRC's recommendation may minimize disputes, but it
should not simultaneocusly cut off consumers’ rights to dispute fees and then equate
the absence of dispute with consumer contentment. Obviously, it needn't be all or
nothing — there are several other regulatory options in between that can respond to
consumers' interests and still save judicial time, many of which have already been
recommended by the LRC staff.

By voting to keep the percentage fee system and not to adopt a "reasonable
fee" system of the sort HALT and others have advocated, the LRC opts for a system
that, from consumers' perspective, is unfair, arbitrary, and expensive.

From here, the LRC simply adds insult to injury. When it became clear that
the LRC was leaning toward keeping the statutory percentage fee system, the LRC
staff recommended allowing consumers to petition the court for lower fees when
the statutory percentage was clearly excessive in relation to the work done. HALT
supported this recommendation.?

Inherent in the statutory fee system is a presumption that the statutory
percentage is reasonable. Allowing consumers to petition to lower the fee merely
allows consumers to rebut this presumption. One would think this was just basic
fairness. Judicial review should always be available when a dispute arises, especially
over funds to be paid out of the estate. After all, resolving disputes is what courts
are for. They resolve creditors’ claims, will contests, and other disputes that arise in
course of administering estates. Other than ensuring minimum lawyers' fees, there
is simply no justification for denying persons interested in the estate the right to
challenge a lawyer's fee.

Yet, by deciding not to adopt this staff recommendation, this is precisely what
the LRC decided to do, giving California the dubious honor of standing with two
other states in the country that totally immunize percentage fees from legitimate
challenge and court review.

Having decided to keep minimum percentage fees for "ordinary services" and
insulate them from objection, one would think the Commission would give
favorable consideration to its own staff's recommendation to 1) delineate what
constituted "ordinary" and "extraordinary” services, and 2) to allow additional
compensation for "extraordinary services" only if the statutory fee for ordinary
services didn't yield "reasonable” compensation. Again, HALT supported these pro-
consumer proposals.!4

13 March Comments of HALT at 2-4.

1474 at 4-5.



The Commission voted down both proposals, agreeing with the bar that both
proposals would be "unfair.” Since the proposals clearly aren't unfair to consumers,
one can only conclude the unfairess would be to attorneys from not getting paid
for performing a service not on the "extraordinary” list. All of a sudden, the size of
an estate wasn't such a good proxy for how much time and work was required, and
lawyers didn't want to have to justify the exira fees they get on top of an arbitrary
and unfairly high percentage.

Presumably, because extra fees for "extraordinary services" are discretionary,
persons interested in the estate may, in theory, challenge them as excessive. In
reality, however, this "right" is empty. The Commission's recommendation!>
appears to incorporate some of HALT's concerns about the ABA's laundry list
approach by eliminating the especially subjective and irrelevant factors. But, by not
requiring lawyers to keep time and work records, consumers lack the ammunition
they need to mount a credible challenge.1¢

Attorney Client Relations — Contracts and Disclosures

In response to massive resistance on the part of probate attorneys to § 6148,
the new law requiring lawyers to execute written contracts with their clients, the
LRC staff recommended amending the law to clarify that probate attorneys weren't
exempt. There was nothing in either the statutory language or the legislative
history to indicate the Legislature had any intent to exclude probate attorneys from
the written contract requirement.

The LRC decided that § 6148 is inappropriate to formal probate proceedings!’
and has therefore recommended adding an entirely new section just for probate
lawyers. Although HALT doesn't agree that § 6148 is inappropriate, this turns out to
be virtually the only LRC recommendation that actually gives consumers a benefit
they didn't have before because, unlike existing law, it would require written
contracts for cases in which the expense to the client is expected to be below $1000.

Finally, the LRC staff urged that, at 2 minimum, the LRC must adopt
requirements for decent consumer disclosures if the entire system was being
retained. Even this, however, was bitterly fought by the bar, and the LRC largely
gave in.

The staff proposed a disclosure which sought to characterize the percentages
as "maximum fees" subject to reduction through bargaining. The bar, on the other

15 See § 10852, TR at 38-39.

16 For an explanation of what additional reforms would be necessary to give consumers a meaningful
right to challenge requests for extra fees, see March Comments of HALT at 34.

17 TR at 12-13.



hand, maintained that the percentages were "standard" fees, reducible only if
attorneys agreed to "waive" part of their fee. Clearly, the language urged by the staff
more accurately reflects consumer concerns, while that urged by the bar attempt to
paint the statutory percentages as entitlements which can be lowered only by a
lawyer's good graces.

The disclosure recommended by the LRC is barely adequate. Although it isn't
as anti-consumer as the language proposed by the bar, it also fails to clearly state that
the percentages are maximums or ceilings. Instead, it informs consumers that they
have a right to agree to a lower fee, but not a higher one. The LRC squandered even
this opportunity to protect consumers with meaningful disclosures about fees and
other aspects of the attorney-client relationship. Compared to offering no
disclosure, however, HALT supports it.

Conclusion

The Commission's Tentative Recommendation utterly fails to respond to the
legitimate concerns of legal consumers. Rather than taking advantage of this
opportunity to make legal services more affordable and accessible, the LRC appears
to have chosen to protect lawyers’ financial interests. One last time, HALT — San
Diego implores you to abolish the statutory percentage fee system, and all of the
meaningless distinctions and loopholes that go with it, and replace it with a system
that requires fees be reasonable and based on documented time spent and work
performed. At the very least, the statutory percentage fee system requires substantial
revision to make it a little less unfair.
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CUR REF. NO,

December 9, 1988

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendaticn Relating to Compensation
of Estate Attorney & Personal Representative

Dear Commissicners & Staff:

I write as the Chairman of the Legislative Committee of the
Probate, Trust and Estate Planning Section of the Beverly Hills Bar
Association. OQur Committee has met and considered the Tentative
Recommendation referenced above. In addition, I attended the
meeting of the Executive Committee of the Probate, Trust and Estate
Planning Section of the State Bar of California, held Saturday,
December 3, 1988 in San Francisco.

This Committee supports the position of the State Bar. We
suppert the historical statutory fee model as it presently exists
since, to a large extent, it protects consumers and provides
reasonable compensation to personal representatives snd their
counsel. Often, the personal representative is not the "real party
in interest" in that the personal representative is not a primary
beneficiary of the Estate. O0f course, this is always the case with
respect to corporate fiduciary. The statutory fee system provides
a method for compensating counsel which has been demonstrated, by
the Commission's study, to be in line with the compensation earned
by attorneys in other states.

This Committee 1is of +the opinion that the Tentative
Recommendation sets forth a scheme which constitutes a significant
departure from the historical statutory fee model, and which this
Committee cannot support.

Unless the persconal representative is granted immunity from
criticism for failing to negotiate a lower fee, this Committee is
opposed to the proposed amendments to the Business and Professions
Code requiring a separately signed disclosure statement advising
the personal representative of the right to negotiate a lower fee.
It is certain that such a disclosure statement will be, on
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occasion, used by the disgruntled beneficiary as support for a
contention that the personal representative should have negotiated
a lower fee. In fact, the logical result is that the personal
representative will be charged with the responsibility for
negotiating a "reasonable fee"; but this negotiation process will
be artificially affectad by the "cap" of the statutory fee.

Other provisions of the Tentative Recommendaticn with which
this Committee disagrees are:

A. Section 10852(f): Providing that +the Court, in
determining just and reasonable compensation for extraordinary
services, can consider the amount of the statutory fee and whether
it constitutes adequate compensation for all services rendered.
This provision creates a situation where the Estate attorney has
no assurance that he or she will be compensated at all for the
valuable extraordinary services he or she provides. For example,
the Estate attorney may be in the best and most economical position
to prepare the federal and estate tax returns. If the returns were
prepared by an independent professional, there would be no question
that the independent professional would receive full compensation
for preparing the returns. If the returns are prepared, however,
by the Estate attorney, then the Court may determine that the
statutory fee was adequate compensation for the preparation, and
order no compensation whatscever. This will inevitably lead the
Estate attorney to refer out the task of preparing the returns,
notwithstanding the fact that it may be at a higher cost to the
Estate.

B. The Estate of Walker 221 Cal.App. 2d. 792, 795-796, 34
Cal.Rptr. 832 (1963) should be dealt with by providing in Section
10831 that the Court shall allow additional compensation for
extraordinary services by the attorney in an amount the Court
determines is just and reasonable,

Unless the Commission returns to the historical statutory fee
model, this Committee has resolved to support an "agreed fee" model
which would provide for a private agreement between the personal
representative and the Estate attorney for the compensation to be
paid for legal services. The agreed fee would be subject to the
review of the Probate Court upon the objection of an interested
party; this would alleviate the necessity of Court involvement
unless the agreement is ambiguous, or if there is no agreement.
The Committee would also support the ability of the personal
representative to petition, concurrently with the Petition for
Probate, for approval of the fee agreement, which approval would
be binding upcn all interested parties given notice of the personal
representative's request for approwval of the fee agreement. This
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alternative method would protect both attorneys and beneficiaries;
attorneys would know from the beginning the basis upon which they
will be compensated, and beneficiaries would have the opportunity
at the commencement of the proceedings to review the basis for the
compensation of the Estate attorney.

C. Technical Matters: In reviewing the tentative
recommendations, this committee discovered the following technical
matters which require clarification:

1) B & P Code §6147.5{c)(5): The last sentence of the
disclosure statement which reads "the Court may, however, award an
additional amount for extraordinary services" would better read
"the Court may, however, award compensation for extraordinary
services”. The phrase "an additicnal amount” infers that the Court
may award higher extraordinary compensation to "make-up" for the
lower fee for ordinary services.

2) PC §10804 - Comment: The fifth paragraph of this
Comment should be amended to conform with the provision of PC
§10804(c) which allows the personal representative to employ "any
gualified person, including a member of the State Bar of
California..." The Comment refers only to an agreement "with the
Estate attorney", instead of to an agreement with "any qualified
person, including the Estate attorney”.

Thank you for your consideration of these matters.

Very truly vyours,
.
.,,[4/’

DAVID 'E. LICH, Chairman

Legislative Committee

Probate, Trust & Estate Planning Section
Beverly Hills Bar Asscciation

DEL/smt
cc: Phyllis Cardoza, Admin. Vice Chair
[CMPNATTY.LTR:s]
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RECF'VIED

December 9th, 1988

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, California ©4303=-4739

Gentlemen:

I have reviewed your tentative recommendations
relating to compensation of estate attorney and personal
representative published in the Los Angeles Daily Journal on
November 18th, 1988.

As a probate practitioner for thirty years, I
concur one hundred percent with the well though-out recommen-
dations which you have published and urge you to propose and
supprot the recommendations as published.

Yours very truly,

MELBY & ANDERSON

2 3 245-2606

-_4?3L_
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PUBLIC ADMINISTRATOR QEC 141955

1420 Citrus Aven
Riversade. California 9137.950? ‘ k¢ tiv ¥

(714) 369.0450

RAYMOND L. CARRILLO December 9, 1988
Coraner & Public Admunisrakar JACQUELINE CAMMNQN

Chiel Depuny Public
Admimstralor

rertY 0. Jacqueline Cannon

Mr. Nathaniel Sterling

Executive Secretary

Law Revision Commission

400 Middlefield Road, Suite D=2
Palo Alto, California 94393-4739

Re: COMPENSATION OF ESTATE ATTORNEY AND PERSONAL REPRESENTATIVE
Dear Mr. Sterling:

I am opposed to any changes in the Statutory Commissions structure which
would result in a decrease in fees to Attorneys and Public Administrators.

Even though the decrease 1s a small percentage, Public Administrators
throughout the state are dependent on the fees to offset our already
dwindling budgets.

I can appreciate the Commission's efforts to align the California
Statutory Fees with attorneys and personal representatives nationwide;
hoesever, it does not appear as though the Commission considered the
actual cost of labor, overhead, and filing fees, all of which have
increased substantially since the present fee schedule was established.
The current Statutory Fee is too low, and does not begin to cover the
cost of administering an estate.

I hope the Commission will reconsider and increase the Statutory Fee.
Sincerely,

RAYMOND 1. CARRILLO
Publi dministrator

JCiii

ce:  Raymond L. Carrillo
Coroner/Public Administrator
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THOMAS M, BANNS
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TELECCPIER (213) 827-7708

December 9, 1988

WRITER'S DIRECT DlaL NUMBLR

(213) 683-5281

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative recommendation regarding
compensation of probate attorneys and
personal representatives

Dear Commission Members:

I am the current Chair of the Probate and Trust
Law Section of the Los Angeles County Bar Association,
however, the following comments are made in my individual
capacity as a probate and trust lawyer for the past 15
years.

I have fcllowed the 1issue of attorney
compensation in probate matters and I have reviewed your
tentative recommendations. I believe your recommendaticns
for change are ill-advised and should be abandoned. 1In the
interest of brevity, I endorse the views expressed by
William S. Johnstone, Jr. of Hahn & Hahn in his letter to
you of November 11, 1988 with the following additions.

The right to negotiate a fee with an attorney at
less than the statutory fee has been, and continues to be,
a safety valve to permit the equitable adjustment of fees
in those rare cases where the statutory fee is
significantly disproportionate to the services and
responsibilities of the attorney. Tc promote fee
bargaining in every case would be tremendously disruptive
and would no doubt hasten the demise of the statutory fee
system altogether.
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Under cur current system of compensation, it is
becoming more and more difficult for practitioners to make
a profit on smaller estates. In conversations with probate
attorneys, I find that many are reluctant to administer
estates under $250,000.00. In some firms this minimum
estate size is much higher. I believe that the tentative
recommendations will serve only to make this problem
greater. The tentative recommendations call for the
reduction of compensation on the first $15,000.00 of estate
value from 4 percent to 3 percent. This is a reduction of
$150.00. This makes smaller estates even less desirable
for practitioners. Although such a recommendation may
appear as good public relations, in point of fact this will
further shrink the pool of competent attorneys to service
smaller estates. There is the belief in probate circles
that the larger estates provide attorneys with compensation
that will permit representation of smaller estate where the
effective rate of compensation in terms of an hourly rate
may be significantly lower. Although it has been my
experience that larger estates do not provide a greater
effective rate of compensation, promoting bartering of fees
will no doubt be a disincentive for lawyers to take on
smaller probates.

I wish to bring to the attention of the
Commissioners a recent appellate court decision on the
subject of attorney compensation. In the Estate of Esther
Trynan, counsel was retained to represent the personal
representative and to defend the estate in a Will contest
which resulted in a judgment against the estate. An appeal
was taken and second counsel was hired by contract to
handle the appeal. When the Will contest was finally
resolved, both counsel for the estate filed petitions for
extraordinary attorneys’ fees and costs. The personal
representative objected to both petitions and litigation
ensued. The Court determined the reasonable value of
extraordinary services and entered Jjudgment for counsel
totaling in excess cf $55,000.00. Thereafter, counsel
submitted a second petition for extraordinary fees for
attorney compensaticn and costs in litigating the initial
petition for fees. The Court denied the petition on
grounds that the Court #“does not have the authority to
award compensation for services which benefit only the
attorneys for the estate and do not enhance the size of the
estate available for distribution to the beneficiaries
therecf”. A copy of this decision is enclosed.

-/00 -
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I believe the decision o¢f the Court is
inequitable and bad law. In almost any fee agreement
between attorney and client provision is made for the
payment of attorneys fees should it become necessary to
bring an action to collect a fee from a client. ©Probate
counsel must have a fee agreement with the personal
representative but is precluded from having such a
provision. If counsel performs services and must litigate
with the personal representative to collect compensation
for such services, then it is only fair and equitable that
the law support such counsel in being compensated for the
additional work to which counsel is put. In addition, the
law is clear that the Court will allow attorney fees *as
the Court may deem Jjust and reasonable” (Probate Code

§910). It is only just and reasonable under the
circumstances of the Estate of Trynan that counsel receive

compensation for its services in pursuing to a successful
conclusion its petition for compensation for extraordinary
services.

As the Commission is now taking up the matter of
attorney compensation, I believe it is appropriate for the
Commissioners to propose legislation to make it clear that
a Court may award compensaticn under the circumstances of

the Estate of Trynan.

Sincergly,

4 5042'/4

Richard L. Stack

RLS:1gc
Enclosure

—-/0f -
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Peoﬂlv Hail (1908) 41 Cal.3d 226, stating that Hall involved

“discovery”’ and that he was ‘‘bound by it."” The trial judge mis-

read Hall. Hall is not a discovesy case. The decided in
Hall were raised in v offer of proof. Hall does not deal with the
privilege agninst seifincrimination. Hall relatos to the admissi-
bility of evidence of third party culpability. In Hall our Suprems
Court ruled that:

1[T]t I» always proper to defend sgainst criminal charges by
showing that a third persen, and not the defendant, committed the
" erime charged.” (Pesple v. Hall, supra, 41 Cal.3d at p. $52.) “To
be admissibly, the third party evidence . . . need only be capable of
mummdm;muﬂnmm
wa_do not require that any evidence, however, remote, must be
admitted to show a third party’s possible culpability. . . . [Elvi-
mummwwhmmmithmu
another person, without more, will not suffics to raise a reason-
abls doubt about a defendant’s guilt: there roust be direct or
cirenmstaniial evidence linking the third person to ths actual
perpetration of the crime.” (Id. at p. 333) “[Clourts should
simply treat third-party evidence liks any other evi-
denoss i relevant it Is admissible ({Evidence Code] § 350) unlass
its probative vaiue is substantially outweighed by the risk of
undus delay; prejudics, or confusion (§ 352)."" (Id. at 834.)

The seuse of Hall Is that evidence of third party culpebilily,

that should be required by & court, and might lead to the discovery
of wvidence which might assist kim [n prepering his defense (see
Ballardv. Superier Court, supen, $4 Cal.2d 159, 147). Nevertheless,

the discevery motion shouid have been regularly served, noticed; -

and Htigated. The search for evidence of third party culpahility
does. not require or justify in camers procedure: _
The Trial Court Erved In Citing and ! .
Relying se.An Unpublished Opinlow

. Rule 977{a), California Rules of Court, provides: "“An opinion
that is not ordered published shail not be cited or refied on by &
court ot & party in any other action o procoeding except as
provided In subdivision (hl."mmwwﬁdhmhcﬂﬂ-
sion: (b} der pot apply in this case.

Atthe hearing of the discovery motion on February 11, 1988,
the trial court stated: '“The record should reflect that [ have beens
provided coples of an opinios. and order for a peremptory writ of

mandaie in the matter of Richard Ramires . . . cut of Division VIT

ammmmn-ﬂauumm
Mqihﬂﬂuﬂdlmhﬂﬂtbﬂl’mhnaﬂttt
have resd snd considered the decnent.”*

Later, during the sume hearing, the court inquired of counsel:
%MMmlﬁnhmmuﬂuﬂchm
tory writ of mandste that was Sled January the $th with modifica-
mmmmummdmmw&nu

- pending case b [s different department of] our court? .
_mmch weight can 1 give that, if any?"

. Defenss counsed replled: '“Your Honor, [ think you can cer~
tainky use that opinica:as & guide. [ don't belleve it is published.
So, ik is nok binding on you snd, accordingly, under the rules of
court It is not properly cited as suthority. But it certainly serves
a8 persuasive authority similar to a well-reasoned and compelled
ﬂnﬁh“uﬂ&umm

' Neoarthe close of that day’s hearing, as the court was about to-

-/0 -

peremptory writ was issued to our very court in the mattesr of
Richard Ramires . . . as [defense counsel]l indicated is not a
published report.” . .

Defense coumsel violated Rule #77{a) by citing the Ramires
cpinion and by not informing the court, in response to the court’s
question, that nejther counsel nor the court could clte or rely on it.
Defense counsel imew that the unpublished opinion could not
properly be cited as authority. .

It was ezTor for the trial court to have received and ta bave
cead and considered that unpublished opinion, let aloos te have
given it *“great weight” in arviving ai its ruling on the discovery
motion. The irial court, sua spenis. should have ordered that tha
unpublished opinion; and all reforences to i, be desmed strickan
mummmﬂmmmmuu
#wmhwn.

Rawuested Discovery Was
Described Mith Specificity:

m#wmmumwmm
to describe the information sought with adequate specificity to

mdhmMWBMMd
specificity. (Ses fir. 4, ante:) There is no ambiguily whateosver.
- A  DANIELSON, J.

PROBATE AND musw/ |
Probate Court Con't Award Legal Feey-
. ForCosu&lemﬁng“
Cite a5 8 Daily Journab DA 1420-:
Estateef
ESTHER TRYNIN;
Deceased.
RICHARD W. ECKARDT and

PACHTER, GOLD & SCHAFFER,

v- .
SONIA MEYERHOPF, Co-Administrators -
of the Estate of ESTHER TRYNIN,
) Respondents.

No. BO30315 -
Super. Ct. No. Ps338-
(. California Court of Appask -
: SamndAppenmm
Division Five -
medeunbu'l.lﬂl

mmmumwmumm
County. Timothy Whitehouse, Temporsry Judge,® Affirmed.

Eckardt and Ruooala and Richard W. Eckardt and Kenneth
R. Rucnals: Pachter, &M&WMMEMhm
per., for Appellants, ‘

Marcia D'Eicpo, in pro. per:, for Respondents.

In this opinion we- conciude that the probate court cannot
award an attoraey exirsordinary foes under the Probats Code for
up‘::_-inmndium&lwpdﬂumm
er : : .

Wednesday, November 18, 'lm

- maks its ruling, the court stated: *, ulllunhﬂnu.
' Mhﬁﬂhmdh-nmmmwsm
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Wednesday, November 16, 1988

The law firm of Pachter, Gold & Schaffer (Pachter) was

retained as the probate counsel for the Estate of Esther Trynin, In
this position, Pachter dafended the estate in a will contest whick
resulied in a judgment against the estate. Subsequently, attorney
Richard W. Eckazdt (Eckardt) was hired by contract to handls
the appenl exnmnating from the will contast. When the will contest
was finally resolved, Pachiter and Eckardt both filed petitions for

sttorney foes and costs. Following ths co-adminis-
trators® objection to both petitions, the petitions were litigated.
After seven half-day (rial sessions, the court determined the
reasonahly vaine of extreordinary services and entered judgraent
gr;tm-hhmdmmmmmmma

.,._ - -

Pachter then submiitad a second petition for extracrdinary
fesn requesting $61,300.23 claiming it was entitlsd to attorney fees
snd costs expended in litigating its first petition for fees. Eckardt
filed s similar petition, $23,210. The court denied both
petitions indicsting that “the Court does not have the authority to
sward conspensatics fur services which hanefit only tha stiorneys
for the estate and do not enhance the size of the estate available
for distribatios to the beneficiacies thereof . . . .

Pachter and Eckardt both sppeal contending they are entitlad
to axtrascdinary foss for sxpenses Incurred in prosscuting their
respective petiticns ts recover faes. In essence, they claim that
under, the Probate Code they are entitisd to “fiees on fees.” We

The geneeal ruls is that counsel foes are Dot recoverable .
{Coda Clv. .

uniess anthorized by statnis or enforcesbls
Proe,, § 1021; Serzan v. Usreh (192) 32 Cal 34421, §27.)" Probate
Codé sections 991 and 10 spocily the amount an atterney earns for
| j Probate Code section

extraordinary

Probate Cods section $1¢ reads ay follows: * -
for executors and administraiors shall be allowed out of the
estats, as fises for conducting the ordinary probate procesd-
ings; the same amounts a9 [allowsd to the execulor or
administrator] and such further amount as the court may
deem just and reascuable for extraordinary services,

Extraordinary services which the attorney may apply
to the court for inciuda those services by any
parniagal purforming the extraordizary services under the
direction and supervision of any attorney. The petition or
and services performed by the parulegal.”™
Probate Code section 3 iz pertinent part reads a1 follows:
“Such farther allowsnces rony be made as the court may
desn fust and ressonahle - any extraordinary services
such: ae sales or mortgages of real or personal property,
contested or Btigaied claima against the sstate, the good
faith defense of & will which is contested after the wiil is
admitted to probets, the successfol defense of & will which
is contested bedore the will Iy admitted to probate, the
proparation of estate, inheritance, income; sales or other
tax rettrns, o the adjusiment or Htigation o payment of
axy said taxes, lttgation [n regard to-the property of the
estats, the carrying on of the decedent’s business purwuant
to axt order of the court, and such other Hifgation or special

trator to prdbecuts, dafend, or perform.”
Iii applying thess fee statutes applicable to extraordinary
;mmmmwumm

vices in many different situations such as: to recover trusteg boh-
(e.g., Estate of Griffith (1350) 97 Cal App.2d 651, §56), hpmu::’.
a guardian application (e.g., Riley v. Superior Cowrt (1957) 49
Cal.:d:ﬂ.?ll-am.wde&ndnmirm '
accounting (e.g., Estate of Beirach (1988) 240 Cal.App.2d
un,udeammu.;,wumr::’mﬁ
Calid 823, 544). In all of these examples, attorney faes wers
appropriate because the representation “benefitted the estats in
representing the decedent’s desires and intentions as
expressed in the will.” (Estate of Schuster (1980) 163 CalApp.3d
337, 343.) The estate was "benefitted,” not necessarily because
the estate monetarily increased, but becsuss the actions deter-
mined what was proper under the will, (Eatate of HalseH (1938)
138 Cal.App.2d 630, 883.) -

In contrast, the petitions brought by Pachter and Eckarit
which are in issue, requested attorney foss and costs for services
performed In trying to collact thedr own respective attorney foee,
These claims would not ‘Denefit” the estate and thus would sot ba
compensabls pursuant to the probats siatutes. Different from
casez in which an attorney is serving to protect x matter of public:
concern (o.g., Sesrane v. Untnh, suprs, 32 Cal.3d 611), Pachier-
and Eckardt are acting only to serve their own interests.

The probats siatutes allow attornay fees. “‘as the court may .
deem just and ressomable.” Contrary to the suggestions. of
Pachter and Eckardt, the clear intent of this statutory langungs is-
to allow a court to award attorney fises when services are ren-
dered in situstions not specifically deliteated in Probats Code

_{ section 903, nt which services are required to 'benefit” the

estate in ita proper administration. (CL Estate of Gllnsaler (1960
228 Cal.App.2d 58, 662-853) _ o ,
Pachter and Eckardt also suggesk that attorney fees weze:
appropriste because tha co-sdministrators-wgaged in condoct: -
which was meand to “punish™ and {hus constituted notidag mewe-
thas “stonewalling. ' Pachier and Eckardt cisim the co-sdminisw
trators engagnd in cumerous activities which unnecessarily pro-

" longed the litigtion of their inittal. petitiens: for fees. Such

accusations must be addressed to the court pursusnt to Code of . -
Civil Procedure section 123.5 which suthorizes all superior courts
to impose sanctions incurred as a resuit of "bad-faith actions or-
tactics that are frivolous or solely intended to cause unnecessary

. delxy.” {Coda Civ. Proc., § 120.5; In re Murriage of Lanrses &

Fogarty (1988) 187 Cal App.3d 1082, 1038.) The probate court,
abeent a properly noticed motion pursuant to Code of Civil Proce-
dure section 1285, did not have the suthority to consider such-
accusations. The parties on appeal did not raise the propriety of
an award under this section, but limited the issnes to those relats -
ing to. the Probats Code. : g

"The claimy of Pachter and Eckardt while not convincing, are
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Honorable Commissioners:

I, the undersigned, have been the President
Probate Association for approximately the past 15

of the Attorneys
or 16 years.

James V. Quillinan presented most ably the position of the Tent-
tative Recommendation before cur organization in regular meeting dated

December 1, 1988,

Prior to this, and subseguent to it, I have

had a number of

comments, some in letter form and some in telephone conversations

over the last few days.

I would like to draw your attention to the fact that among the
attorneys in some of the larger states, the probate attorney in
California is less well treated than almost anyone else.

A few years ago, I was astounded to find that in Nevada a
million dollar estate would bring in attorneys fees of $50,000.00.

course, some attorneys would make up the difference or a portion of

it by having extraordinary service fees granted by the probate judge.

I feel that the Commission is conmpletely missing the boat in
trying to set up firm bargaining positions by an aggrieved widow as

against an attorney who should be most solicitous

about her well

being and not concerned at that present time about negotiating with
her about a proper fee eight or ten months after her spouse passed

away.

I
believe our statutory compensation at that time was about $13,800. Of

D%~



California Law Revision Commission
December 13, 1988
page 2

I have practiced law for over fifty years in California, and I
do believe that the training that I had with my father, Clarence E.
Todd, who was admitted in 1909 and Peter Sommer, whom I believe was
admitted about ten years later, in handling probates. R. W.
Gillogley, who practiced for many years in San Francisco, insisted
that his wife bring the estate of himself to my father and insisted
that she agree to pay the full statutory fee informing her that the
probate system in California was one of the few places where an
attorney would be adequately compensated.

I believe that the pefversion of the probate system with
gimmicks, such as, intervivos trusts, is one of the worst things that
has occurred to the profession in the probate field.

Imagine if you will, and I believe that most of the com-
missioners would probably have been born after I was admitted to
practice, a widow of the age of about 70 to 75 losing a spouse of
forty or more years, having to negotiate through the feelings of loss
and hurt which always come upon a spouse of long standing, and being
informed by a lawyer who until this occurred, she had trusted, that
the probate law required her to negotiate a fee, prior to any work
being done, that was satisfactory to herself as well as to the
attorney.

I read with interest the letter of Robert C. Hays, of December
6, 1988 concerning the use of other means for handling the property
of persons during their lifetime. I think he is on the proper road,
but has failed to include the personal feeling of a grief stricken
widow who has been married for a long period of time and is thrust
into a bargaining position with the attorney.

I firmly suggest that the present system of fixing fees by
statutory methods be retained and that reversing the views of the
Supreme Court of California concerning avoidance of statutory fees
even in the largest estates, would not be proper.

Yours very truly,
p - i}f .;(.;;;Z‘ é/fdi’
Henry'C. Todd
HCT/je
cc: James Quillinan
Robert Hays

Jerome Sapiro
Phil Hudner
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STATE OF CALIFORNIA

GCalifornia Law Revision Commission

TENTATTIVE RECOMMERDATION

relating to

COMPERSATION OF ESTATE ATTORNEY AND PERSORAL. REPRESENTATIVE

October 1988

This tentative recommendation is being distributed so0 that
Iinterested persons will be advised of the Commission’s tentative
conclusions and can make their views known to the Commission, Any
comments sent to the Commission will be a part of the public record and
will be considered at a public meeting when the Commission determines
the provisions it will include in legislation the Commission plans to
recommend to the Legislature in 1I989. It is jJust as important ¢to
advise the Commission that you approve the tentative recommendation as
it is to advise the Commission that you believe revisions should be
made in the tentative recommendation.

COMMENTS ON THIS TERTATIVE RECOMMENDATION SHOULD BE RECEIVED BY
THE COMMISSION NOT LATER THAN DECEMBER 10,1938.

The Commission often substantially revises tentative
recommendations as a result of the comments it receives. Hence, this
tentative recommendation is not necessarily the recommendation the
Commission will submit to the Legislature,

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739




STATE OF CALIFORNIA GEORGE DEUKMENAM, Governor

CALIFORNIA LAW REVISION COMMISSION
4000 MIDDLEFIELD ROAD, SUITE D-2

FALO ALTO, CA  94303-473¢

{d15) 4941335

LETTER OF TRANSMITTAL

In 1980, the Legislature directed the Law Revision Commission to
study California probate law. This direction was in response to
persons whe Wwanted the Commigsion to make a study primarily to
determine whether the existing provisions relating to the compensation
of the estate attorney are in need of revision.

In California, the compensation of the estate attorney for
conducting "ordinary probate proceedings” is determined wusing a
atatutory fee schedule, In addition, the attorney is entitled to fair
and reasonable compensation fixed by the court for “extraordinary
services." The same statutory scheme 3is used to determine the
compensation of the personal representative.

The Commission's study reveals that the California probate
attorney fees are not out of line with those charged 1n other states
having a statutory fee system and these charged in other states having
a large metropolitan area but no statutory fee system.

The more important recommendations of the Commission include:

(1) The statutory fee schedule that is used for compensating the
attorney and personal representative for "ordinary services" should be
retained, but a modest reduction should be made in the fee allowed
under the schedule,

(2) The existing requirement that the attorney and client have a
written contract that states the fee to be charged by the attorney
sheould be continued and he clarified by a specifie provision that will
apply to formal probate proceedings. The written contract requirement
should be supplemented by the requirement that there bhe a separate
disclosure statement prescribed by statute, signed by the personsl
representative, that informs the personal representative that the
personal representative and the attorney may agree to a lower fee than
the statutory fee but may not agree to a higher fee.

In addition to these recommendations, the recommended legislation
will recorganize, clarify, and make substantive improvements in existing
law and fill in a number of gaps in the existing law.

THIS TENTATIVE RECOMMENDATION CONTAINS REFERENCES TO STATUTE
SECTIONS ERACTED BY 1988 CAL. STAT. CH. 1199 (AB 2841). FOR STATUTORY
PROVISIONS YOU CANNOT FIND IKF YOUR CURRENT CODE PUBLICATION, PLEASE
REFER TO THE 19828 ENACTMENT.
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TENTATIVE RECOMMERDATION
relating to

COMPENSATION OF ESTATE ATTORREY AND FERSONAL REPRESENRTATIVE

COMPERSATION OF THE ESTATE ATTORNEY

Ba round

In California, compensation of the estate attorney for conducting
"ordinary probate proceedings" is determined using a statutory fee
schedule.l 1In addition to this statutory fee for ordinary services,
the attorney is entitled te "such further amount as the court may deem

just and reasonable for extraordinary services."2

1. Prob. Code § 910 (incorporating provisions relating to compensation
of personal representatives -— Prob, Code § 901). The fee schedule
applies only where there is a formal probate proceeding. Where there
iz no formal probate preceeding, the fee 1s determined by sagreement
between the parties and is not subject to court approval.

Decedent's will may provide for compensation of the attorney and
that shall be "a full compensation" for the attorney's services unless
by written instrument, filed with the court, the attorney renounces the
compensation provided for im the will. If the attorney renounces the
compensation provided in the will, the attorney is entitled to receive
compensation as provided by statute. See Prob. Code § 910
(incorperating provisions relating to compensation of personal
representatives — Prob. Code §§ 900, 901).

Usually the personal representative who is also an attorney may
receive the personal representative's compensation but not the attorney
fee. In re Estate of Parker, 200 Cal. 132, 251 P. 907 (1926); Estate
of Downing, 134 Cal. App. 3d 256, 184 Cal., Rptr. 511 (1982). However,
where expressly authorized by the decedent's will, dual compensation
may be paid to one person acting in both capacities. ©Estate of
Thompson, 50 Cal. 2d 613, 328 P.2d 1 (1958}.

2. Prob. Code § %10.



The statutory fee schedule sets the attorney's fee as percentages
of the "estate accounted for" by the perscnal representative,3 with
higher percentages payable for smaller estates.? The attorney is
entitled to the statutory fee unless the attorney agrees to accept a

lower fee.”

3. Prob., Code § 910 (incorporating Prob. Code § 901). The "estate
accounted for"™ is based on the fair market wvalue of the real and
personal property of the estate without subtracting any encumbrances on
the property. Prob, Code § 901 ("estate accounted for" 1s "the total
amount of the inventory plus gains over appraisal value on sales, plus
recelpts, less losses on sales, without reference to encumbrances or
other obligations on property in the estate" whether or not a sale of
property has taken place during probate). For a discussion of the
property or values included in determining the "estate accounted for,”
see Feinfield, Fees and Commissions, in 2 California Decedent Estate
Practice §§ 20,16-20.24 {(Cal. Cont. Ed. Bar 1986).

The setting of the attorney fee using the statutory rate schedule
is within the "“state action exemption” of the Sherman Antitrust Act and
does not vieclate federal antitrust laws. Estate of Effron, 117 Cal.
App. 3d 915, 173 Cal. Rptr. 93, appeal dismissed, 454 U,S. 1070 (1981).

4, 8See Prob, Code § 901. Section 901 provides that the attorney shall
receive compensation upon the value of the estate accounted for, as
follows;

--Four percent on the first $15,000.

--Three percent on the next $85,000,

--Two percent on the next $900,000.

--0One percent on the next 9 million dollars.

——0One-half of one percent on the next 15 million dellars.

--For all above 25 million dollars, & reasonable amount to be

determined by the court.

5. Estate of Getty, 143 Cal. App. 3d 455, 191 Cal. Rptr. 897 (1933),
See generally Estate of Effron, 117 Cal. App. 3d 915, 173 ({al. Rptr.
93, appeal dismissed, 454 U.S5. 1070 (1981). The right to receive the
statutory fee 1s subject to Probate Code Section 12205, which permits
the court to reduce the fee if the time taken for administration of the
estate exceeds the time set forth by statute or prescribed by the court
and the court finds that the delay in closing the estate was caused by
factors within the attorney's control and was not in the best interests
of the estate.




The following table shows the California statutory fee for

ordinary services provided to estates of various sizes.

Table 1. Statutory Attorney Fee For "Ordinary Serviceg"™
Amounts determined from statutory fee schedule under Probate Code
Sections 901 and 910 and do not include additional amounts that
may be allowed for extracrdinary services.

Size of Estate Fee Size of Esatate Fee
$10,000 $ 400 $ 150,000 4,150

20,000 750 200,000 5,150

30,000 1,050 250,000 6,150

40,000 1,350 300,000 7,150

50,000 1,650 400,000 9,150

60,000 1,950 500,000 11,150

70,000 2,250 800,000 17,150

80,000 2,550 1 million 21,150

30,000 2,850 2 million 31,150

100,000 3,150 5 million 61,150
10 million 111,150




California 1s one of three states that use a statutory fee
schedule to fix the fee of the estate attorney for ordinary services
without court discretion to vary the fee.b Table 2, below, compares
the California statutory fee for a typical estate having real
property7 with the statutory fee in the other two states,

TABLE 2. COMPARTSON OF ATTORNEY FEES
FIXED BY STATUTE FOR ORDIRARY SERVICES

State Fee
California $7,750
Hawaii $7,650
Wyoming $6,950

6. The other two states are Hawali and Wyoming. See Hawali Rev. Stat.
§§ 560:3-719, 560:3-721 (1985); Wyo. Stat. §§ 2-7-803, 2-7-804 (Supp.
1987). 81x states use a statutory fee schedule with considerable court
discretion in fixing the fee. See infra note 8.

7. This typical estate is hased on the following assumptions (all
values are as of the date of death): There are no extraordinary
services, Estate value is $325,000 gross, and $273,000 net. The home
is wvalued at $200,000, with an outstanding mortgage balance of
$50,000. Stocks valued at $100,000 consist of $50,000 common stock
listed on the New York Stock Exchange and $50,000 over-the-counter
stock. A motor vehicle is valued at $10,000, with an outstanding auto
loan of $2,000. Household goods and furnishings are valued at
$10,000. Savings accounts have a balance of $5,000. Decedent's will
devises equal shares of the estate to decedent's twe children.
Decedent's home is distributed (without sale) te the twe children.
Stocks listed on the New York Stock Exchange valued at $30,000 are sold
during estate administration at a net price of $35,000--$5,000 over the
date of death value. {No additional compensation is awarded in
connection with this sale.) The loan on the motor vehicle is paid off
during administration. The motor vehicle is distributed to one child
{$10,000). The household goods and furnishings are distributed to the
other child ($10,000).



Six additional states use a statutory fee as a basis for computing
the attorney fee 1n a probate proceeding.8 In four of these states,
the statute prescribes a reasocnable fee, not to exceed the statutory
percentage, One state uses a fee schedule, subject to increase or
decrease by the court. One state uses the fee schedule to establish a
minimm fee.?

Table 3, below, compares the statutory fee in the various states

for a typical estate having real property.l0

8. There are a number of different schemes wused in these other
states., Four other states compute the estate attorney's fee using what
1s essentially a reasonable fee system combined with a percentage fee
schedule: Arkansas prescribes a "just and reasonable”" fee, not to
exceed a sliding percentage from three to ten percent of estate value,
Ark,., Stat, Ann, § 62-2208 (Supp. 1985). Iowa prescribes a reasonable
fee, not to exceed a sliding percentage from two to six percent of the
gross estate. Towa Code Ann. §§ 633.197, 633.198 (West 1964).
Missouri prescribes a sliding minimum percentage, but no maximum, from
two to five percent of personal property and proceeds of real property
sold. Mo, Ann. Stat. § 473.153 (Vernon Supp. 1987). Montana
prescribes a reasonable fee, not to exceed a sliding percentage from
two to three percent of the estate, but not less than the smaller of
$100 or the value of the gross estate. Mont, Code Ann. § 72-3-631
{1985).

New Mexico prescribes a fee of not more than a sliding percentage
from one to ten percent of the estate, unless otherwise ordered by the
court. N.M. Stat. Ann. §§ 45-3-719, 45-3-720 (1978). Delaware uses a
fee schedule established by court rule, subject to increase or decrease
by the court, Del, Ch. Ct. R. 192 (1981).

9. See supra note 8,

10. The same "typical estate" is used for Table 3 as was used for
Table 2. 8See supra note 7.




TABLE 3., COMPARISON OF ATTORNEY FEES
FOR STATES HAVIRG STATUTORY FRE SCHEDULES
State Fee
Delaware $10,400
Montana $10,350
Arkansas $9,488
California $7,750
Hawaiil $7,650
Wyoming $6,950
Rew Mexico $6,650
Iowa $6,620
Missouri $4,125

Table 4, below, compares the statutory fees in the various states

for a typical estate having no real property.ll

TABLE 4, COMPARISON OF STATUTORY ATTORNEY
FEES FOR ESTATE HAVIRG RO REAL PROPERTY
State Fee

New Mexico $6,650

Montana $4,350

Missouri $4,125

Delaware $4,000

Arkansas $3,988

California $3,750

Hawaii $3,650

Wyoming $2,950

Iowa $2,620

The tables above demonstrate that Californis statutory fees are
not out of line with those In other states having a statutory fee
system. PBut how do California fees for estate attorneys compare to
fees charged in other states with large metropolitan areas where a

statutory fee system 1s not used? A study made for the Commission

11. Assume the same facts as in notes 7 and 11, supra, except assume
that there is no real property.
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indicates that California fees are not excessive when compared with
fees in other comparable states,

Table 5 below compares California fees with those in nine states
with large metropolitan areas for estates of $100,000, $300,000, and
$600,000, respectively.l2

TABLE 5. PROBATE ATTORNEY FEES IN STATES WITH LARCE METROPOLITAN AREAS
Srate Fee for Estate of Indicated Value

100 30 0 $600,000
California $3,150 $7,150 $13,150
Florida $2,000 $7,500 $18,000
Georgla $2,500 $7,500 $12,000
Illinois $5,000 $10,000 $16,000
Michigan $3,000 $7,000 $10,000
Rew York $5,000 $13,000 $22,000
Ohio $3,000 $6,000 $10,000
Pennsylvania $5,000 $13,000 $22,000
Texas $3,000 $6,000 $10,000
Virginia $3,000 $7,000 $9,000

12. The information in Table 5 was supplied by the Estate Flanning,
Trust and Probate Law Section of the State Bar of California, and is
based on a telephone survey of probate practiticners in the states
surveyed. The State Bar Section advised the Commission that Table 5
assumes probate of a relatively simple estate with no major wvaluation
ijgsues or disputes between persons Iinterested in the estate. The
attorneys surveyed reported that the estimated fees would be higher than
shown 1n Table 5 if complexitlies arcse during probate. The State Bar
Section advised the Commission that the information iIn Table 5 is a
"very rough" approximation of probate attorney fees in the states
surveyed,

-7-
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An Important comparative study of probate attorney fees —- the
Stein Studyl3 -- was published in 1984, and indicates that, for
estates of persons dying 1n 1972, California fees were not out of line
with those charged in other states. The Steirn Study is based on data
collected from a representative sample of estate administrations in
five states: California, Florida, Maryland, Massachusetts, and
Texas.l? "These states were sgelected because they have certain
practices or procedures relating to estate administration that make
them broadly representative of other states,"13

The Stein Study draws the following conclusion from the data
collected:16

Comparing the fees charged by California attorneys to
those charged by attorneys in the other states is
particularly revealing. Though set by statute as a
percentage of inventoried assets in an estate, California
fees were apparently comparable to fees charged in the other
states not having fees set by statute, being neither the
highest nor the loweat among the group,.

13. Stein & Fierstein, The Role of the Attorney in Estate
Administration, 68 Minn. L. Rev. 1107 {1984).

14. Stein & Flerstein, The Role of the Attorney iIn Estate
Administration, 68 Minn. L. Rev. 1107, 1110 (1984).

15. Stein & Flerstein, The Role of the Attorney in Estate
Administration, 68 Minn, L. Rev. 1107, 1110 (1984). California was
selected because it 1s a community property state and has a statutory
probate fee schedule,

15. Stein & Flerstein, ZThe Role of the Attorney in Estate
Adninistration, 68 Minn, L. Rev. 1107, 1187-88 (1984). The California
statutory fee schedule has been revised to increase the fees since the
Stein Study was made, See 1986 Cal. Stat. ch. 961. But no doubt there
has been a corresponding increase in hourly rates charged in other
states since the Stein Study.




This conclusion is drawn from the data presented below (Table 6).

Table 6. Attorneys' Fees by Probate Estate Size* Listed in
Order of Rank by Statel’
All Estates 31 -5939

Amount % Probate Amount o, Probate
Mass. $1,608 Cal 3.0 Cal $292  Cal 72
Cal. $1511 Tex. 41 Fla. $413  Md. 9.9
Md. £2278 Md 5.8 Md. %415  Mass. 127
Tex. $2560 Mass. 7.8 Mass. $422  Tex. 16.0
Fla. 52791 Fla 8.4 Tex. $501 Fia. 18.5

£10.000 - 19,999 $20.008 - 29,993

Amount % Probate Amount % Probate
Tex. HET Tex 3as Tex. $584 Tex. 24
Cal. $853 Cal 14 Cal $987 Cal 4.0
¥la. §715  Fla. 5.0 Fla. $1268 Fla. 5.4
Md $878 Md 6.1 Mass. $1,430 Mass. 58
Mass. §920  Mass. 6.1 Md $1,756 Md 7.0

830,608 - 59,999 L60,008 - 99,993

Amount % Probate Armount % Probate
Tex. $1.211 Tex 28 Tex. 51,783 Tex 24 :
Cal $1,784 Md 42 Md. $2,000 Md 27
Md. §1.852 Cal 44 Cal $2450 Cal Al ;
Fla. $2317 Fla. 5.2 Fia_ $3406 Mass. 44 :
Mass. $2475 Mass. 8.2 Mass. $34985 Fla. 46 :

$100.003 - 499,852 E500 000+ ;

Amount % Probate Amount % Probate
Mass. £3.937 Tex 22 Cal. $20,614 Cal L5 .
Tex. $4127 Cal 23 Mass. $20,880 Tex. 1.7 i
Cal. $4627 Md. 2.6 Md. $29,258  Mass. 20
Md. $5051 Mass. 28 Fla. §32,882 Fla. 28 1
Fla. 15,308 Fla. 32 Tex. $£30,716 Md. 33
*Only estates having known, nonzerc values are included.

17. This table 1s taken without change (except for the table number)
from Stein & Fierstein, The Role of the Attorney iIn Estate
Administration, 68 Minn. L. Rev. 1107, 1186 (1984)}.




Recommendations

Retaining the statutory fee schedule for ordinary services. The
Commission recommends that the statutory attorney fee for ordinary

services be retained.l8 The statutory fee system has a number of
advantages: 19

(1) It protects the consumer against excessive fees, because the
attorney cannct charge more for ordinary services than the statutory
fee.20

{2) It makes legal services more affordable in small estates by
shifting to larger, more profitable estates some of the overhead costs
of administering smaller estates, It therefore benefits people of
modest means.

{(3) It saves court costs and court time in determining fees. This
is because the astatutory fee system is simple and courts can easily
apply it., The extent and value of estate property is determined during
administration, and courts can routinely apply the appropriate
percentage to fix the fee. The court does not need to review attorney
time records., It minimlzes disputes over fees and court time required
to resclve disputes.

{4) It reduces disputes about fees between the estate attorney,
personal representative, and estate beneficjaries.

(5) The amount of attorney time required to administer an estate

tends to correlate with estate size: Larger estates generally present

18. The Commission recommends reducing the highest percentage rate
under the fee schedule from four to three percent. See infra text
accompanying notes 24-26,

19, See Steln & Fierstein, The Role of the Attorney iIn Estate
Administration, 68 Minn. L. Rev. 1107, 1175 (1984).

20. See Prob. Code §§ 903, 910; Feinfleld, Fees and Commissions, in 2
California Decedent Estate Practice § 20.5 (Cal. Cont. Ed. Bar 1987).
If the estate requires only minimal services, the personal
representative and attorney may contract for a fee that is leas than
that provided by the statutory fee schedule. See In re Estate of
Marshall, 118 Cal. 379, 381, 50 P. 540 (1897); Estate of Morrison, 68
Cal. App. 2d 280, 285, 156 P.2d 473 (1945); Feinfield, supra. The
consumer 1s also protected against excessive fees for extraordinary
services because they are fixed by the court. Prob. Code § 910,

=10-




more legal problems than smaller estates. In addition, the
responsibility of the attorney and the attorney's risk of malpractice
liability is greater with larger estates, The higher fee in larger
estates under the percentage formula roughly compensates attorneys for
the greater work performed and the increased responsibility and risk of
liability assumed.

Under the influence of the Uniform Probate Gode,21 a number of
states have adopted the reasonable fee system for probate estates.
Some reasonable fee states use the UPC procedure of allowing the
personal representative and estate attorney to fix the attorney's fee,
subject to court review on petition. Other reascnable fee states
require the court to fix or approve the fee in every case. Whether the
court reviews the fee in every case or only on petition, a significant
amount of court time iIs required to review the attorney's time records
and to evaluate results achieved, benefit to the estate, nature and
difficulty of tasks performed, and other factors,22

Under existing California law, the personal representative and the
attorney may agree to a fee that 1s lower than the statutory fee, 23
If the personal representative understands this right, then a statutory
percentage formula benefits all parties -- the estate attorney,
personal representative, estate beneficiaries, and the probate court.

Eeducing the statutory rate, Under existing law, the highest
percentage rate for the fee of the estate attorney and personal
representative is the four percent rate on the first $15,000 of estate
value.2® The rate on the next $85,000 is three percent, and the rate

continues to decline on larger estates.2d

21. See Uniform Probate Code §§ 3-715, 3-721.

22. In Hawali, for example, the reasonable fee system required so much
Judicial time to administer that it had toc be replaced by a statutory
fee schedule, Telephene interview with atterney Carrell 8. Taylor,
probate practitioner in Honolulu (Jan. 6, 1988).

23. See supra note 20. An agreement to pay more than the California
statutory fee for ordinary services is void. See Prob. Code §§ 903, 910,

24, Prob, GCode §§ 901, 910.

25. Prob. Code §§ 901, 910.

-11-



The Commisslion recommends that the four percent rate on the first
$15,000 of estate value be reduced to three percent, making the rate
three percent on the first $100,000 of estate value. This will make a
modest reduction in the statutory fee26 and make California rates
compare more favorably with these in other states. The reduction alsc
will simplify the fee calculation.

Writtem contract with disclosure to_ client that fee is
negotiable. Business and Profession Code Section 6148 requires a
written contract Iin any case where "it 1s reasonably foreseeable that
total expense to a client, including attorney fees" will exceed
$1,000.27 This section went into effect on January 1, 1987.

Section 6148 requires that the written contract include all of the
following:

(1) The hourly rate or other standard rates, fees, and charges
applicable to the case,

{2) The general nature of the legal services to be provided.

(3) The respective responsibilities of the attorney and the client.

Section 6148 includes provisions that may not be appropriate for a
contract for probate legal services, For example, the fee for probate
legal services ordinarily will be determined by the statutory fee
schedule, and the agreement will not specify an hourly rate for probate
legal services. The provisions of Section 6148 governing the form of
the bill for legal services and requiring the attorney to provide a
bill on request ordinarily are not appropriate for probate legal

services.

26. Reducing the four percent rate to three percent will cost probate
attorneys and personal representatives relatively 1little -—- $150 on
estates of $15,000 or more.

27. Section 6148 does not apply where the attorney contracts on a

contingency fee basis. Contingent fee contracts are covered by
Business and Professions Code Section 6147.
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The Commission recommends that a new Section be added to the
Business and Professions Code to deal with the written agreement
between the attorney and the personal representative in a formal
probate proceeding. A separate section is recommended because much of
Section 6148 of the Business and Professions Code should not apply to a
formal probate proceeding and additional provisions are needed so that
the written contract requirement will be consistent with the statutory
provisions that govern probate legal fees.28

The Commission further recommends that in a formal probate
proceeding the personal representative be provided a disclosure
statement. To assure that the personal representative will actually be
aware of the content of the statement, the recommended legislation
requires that the statement be on a separate sheet and be signed by the
personal representative. This disclosure statement will inform the
personal representative how the statutory fee is computed and that
additional compensation may be allowed by the court for extracrdinary
services. In addition, it will include the following statement:2%

THE COURT WILL USE THE STATUTORY FEE SCHEDULE SET OUT
ABOVE TO COMPUTE THE FEE OF YOUR ATTORNEY FOR ORDINARY
SERVICES. YOU AND YOUR ATTORNEY MAY AGREE TO A LOWER FEE BUT
MAY NOT AGREE TO A HIGHER FEE.

IF YOU ARD YOUR ATTORNEY AGREE T0 A LOWER FEE FOR
ORDINARY SERVICES, THE COURT WILL NOT AWARD A HIGHER FEE FOR
ORDINARY SERVICES THAN THE AMOUNT ©PROVIDED IN YOUR
AGREEMENT. THE COURT MAY, EOWEVER, AWARD AN ADDITICHNAL
AMOUNT FOR EXTRACRDINARY SERVICES.

This disclosure will inform the personal representative that the
personal representative and the attorney may contract for a lower fee.
It will ensure that unsophisticated personal representatives will be as
fully advised of their rights concerning attorneys' fees as

well-informed ones.

28. The new Business and Professions Code provision would recognize
that ordinarily the fee contracted for will be the fee provided for in
the statutory fee schedule, The new provisien would omit the
provisions found in Business and Professions Code Section 6148 relating
to (1) the form of the bill for services of the attorney and (2) the
the requirement that a bhill he provided on request, Those provisions
are inconsistent with the requirement that the court approve the fee
before it is paid. The new provision also would include only those
exceptions to the written contract regquirement that are appropriate for
formal probate proceedings.

29, See supra note 20,
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COMPERSATIOR OF PERSONAL, REPRESENTATIVE

California 1s one of 26 states that use either a percentage
formula, or a hybrid of the percentage formula and reasonable fee
systems, to determine the fee of the personal representative.3® This
contrasts with nine states that use either a percentage formula, or a
hybrid of the percentage formula and reascnable fee systems, to
determine the fee of the estate attorney.3l Thus, states are more
likely to provide a percentage or hybrid fee for the personal
representative than for the estate attorney. The apparent reason for
this is that the personal representative is compensated for managing
the estate. The larger the estate, the greater are the
responsibilities assumed by the perscnal representative., The statutory
percentage fee system should be kept in California for the personal
representative for this reason, and because it protects against
excessive fees, 1t henefits smaller estates, and it 1s simple &and

easily applied.32

30. Twelve states use a pure percentage formula to determine the fee of
the personal representative. These are Califernia, Hawaii, Louisiana,
Nevada, New Jersey, MNew York, Ohle, Oklahoma, Oregon, South Dakota,
Wisconsin, and Wyoming. See Cal., Prob., GCode § 901 (West 1987); Hawaii
Rev. Stat. § 560:3-719 (1985); La. Code Civ. Proc. Ann. art, 3351 (West
Supp. 1987); Nev. Rev, 8Stat. § 150.020 (1986); N.J. Stat. Ann,
§§ 3B:18-13, 3B:18-14 (West 1983 & Supp. 1987); N.Y. Surr. Ct. Proc. Act
§ 2307 (McKinney 1667 & Supp. 1987); Ohio Rev. Code Ann. § 2113..35
{Page Supp. 1987); Okla. Stat. Ann. tit. 58, § 527 (West 1965); Or. Rev.
Stat, § 116.173 (1983 & 1985 reprint); S$.D. Codified Laws Ann. § 30-25-7
{1984); Wis. Stat. Ann. § 857.05 {(West Supp. 1987); Wyc. Stat. § 2-7-803
{Supp. 1987). Another 14 states use a hybrid of the percentage fee and
reasonable fee methods. These are Alabama, Arkansas, Delaware, Georgis,
Iowa, Kentucky, Maryland, Mississippi, Missourl, Montana, New Mexico,
North Carolina, South Carclina, and Texas. Ala. Code § 43-2-680 (1982);
Ark. 3tat. Ann. § 62-2208 (Supp. 1985); Del. Ch. Ct. R. 192 (1981); Ga.
Code Ann., §§ 53-6-140, 53-6-141, 53-6-143 (1982); Iowa Code Ann,
§ 633,197 (West 1964); Fy. Rev. Stat. Ann. § 395.150 (Baldwin 1978); Md.
Est. & Trusts Code Ann. § 7-601 (Supp. 1984); Miss, Code Ann. § 91-7-299
{(1973); Mo, Ann. Stat. § 473.153 (Vernon Supp. 1987); Mont. Code Ann,
§ 72-3-631 (1985); N.M. Stat. Ann. § 45-3-719 (1978); N.C. Gen. Stat.
§ 28A-23-3 (1976 & Supp. 1983); S5.C., Code Ann. § 62-3-719 (Law. Co-—op.
1987); Tex. Prob. Code Ann. § 241 (Vernon 1980).

31. See supra text accompanying notes 6 and 8.

32. See supra text accompanying notes 19-20.
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OTHER RECOMMENDATIONS
Factors in Fixing Compensation for Extraordinary Services

If the estate attorney or persocnal representative performs
extraordinary services for the estate, he or she is entitled to "just
and reasonable" compensation for such services.33 However, the
statute does not give the court any guidance as to what factors should
be consldered in fixing just and reasonable ccompensation. Local court
rules often fill this gap by listing the factors the court should take
into account in fixing compensation for extraocrdinary services.34

The Commission recommends enactment of a statutory statement of
the factors the court should take into account in fixing compensation
for extracrdinary services, The factors should include the nature and
difficulty of the task performed, results achieved, benefit to the
estate, hours spent, usual hourly rate of the person who performed the
services, productlvity of the hours spent, the expertise, experience,
and professional standing of the person performing the services,
whether the percentage fee for ordinary services 1is adequate
compensation for all the legal services provided, the total amount
requested, size of the estate, and length of administration.3%

The nonexclusive 1listing in the statute of examples of what
constitutes extraordinary services36 should be deleted, and examples
should be given in the official comment to the section instead.

Under existing law, the personal representative may employ tax
counsel, tax auditors, accountants, or other tax experts, and pay them

out of estate funds.37 This appears to be because preparing tax

33, Prob, Code §§ 902, 910.

34. See, e.g., Los Angeles County Probate Policy Memorandum § 15.08,
reprinted in California Local Probate Rules (9th ed., Cal. Cont. Ed. Bar
1988). <cf. Estate of Nazro, 15 Cal, App. 3d 218, 93 Cal. Rptr. 116
(1971} (factors in determining reasonsable compensation of trustee),

5. E.g., Los Angeles County Probate Policy Memorandum § 15.08,
reprinted in California Local Probate Rules (9th ed., Cal. Cont. Ed. Bar
1988)., c¢f. Estate of Nazro, 15 Cal, App. 3d 218, 93 Cal. Rptr. 116
{1971) (factors in determining reasonable compensation of trustee).

36. Prob. Code § 902,

37. Prob. Code § 902.
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returng is an extraordinary service, and not part of the personal
representative's statutory duties.38 This authority should be
expanded to allow the personal representative to employ any expert,
technical advisor, or other qualified person when necessary to provide
extraordinary services, and to pay them out of estate funds, subject to
court review at the final account, '

Under local court rules and case law, the personal representative
may employ the estate attorney or others to help with ordinary
services, but must pay them out of the personal representative's own
funds, not funds of the estate.3? This rule should be codified.
Since no estate funds are involved, there should be no requirement of
court approval.qu

The legislation proposed by the Commission alse will msake clear
that necessary expenses in the care, management, preservation, and

settlement of the estate are to be paid from the estate.

38. See Prob, Code § 902; Estate of LaMotta, 7 Gal. App. 3d 960, 8@
Gal., Rptr. 880 {1970).

39, Fresno County Probate Policy Memoranda § 9.4(c), reprinted in
California Local Probate Rules {(9th ed,, Cal, Cont. Ed. Bar 1988); Los
Angeles Superior CGCourt Guidelines on Attorney Fees in Decedents'
Estates, Part E, § 11.1, reprinted in California Local Probate Rules,
supra; Alameda County Probate Policy Manual § 1008, reprinted in
California Local Probate Rules, supra (personal representative may not
spend estate funds to hire ancther to perform ordinary duties of
representative, for example, “"ordinary accounting and bookkeeping
services, 1including the preparation of the schedules for Court
accountings"); Estate of LaMctta, 7 Cal. App. 3d 960, 86 Cal. Rptr. 880
{1970) (exzpenditure tc compensate an Investigater for locating estate
assets not allowable because this 1s a statutory duty of the
representative). See also Rules of Professional Conduct of the State
Bar of California, Rule 5-101,

40. A provision that court approval 1s not required would invalidate
the requirement of a Fresno County court rule that an agreement by the
peracnal representative to hire an assistant to be pald out of the
perscnal representative's own funds 1s subject to court approval and
must be filed with the court when the first fee petition 1s filled.
Fresno County Probate Policy Memoranda § 9.4, reprinted in Califormia
Local Probate Rules (9th ed., Cal. Cont. Ed. Bar 1988).
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Dual Compensation

Under case law, a personal representative who Is an attorney may
recelve the personal representative's compensation, but not
compensation for wgervices as estate attorney, unless expressly
authorized by the decedent's will.4l The statute should codify this
rule,
Allowance of Compensation by Court

The existing statute provides for a partial allowance of
compensation to the personal representative or estate attorney,42 but
final compensation is governed by local court rules rather than by

statute.?3 The Commission recommends statutory provisions governing

41. 8See In re Estate of Parker, 200 Cal. 132, 251 P. 907 (1926); Estate
of Downing, 134 Cal. App. 3d 256, 184 Cal. Rptr. 511 (1982); Estate of
Havigide, 102 Cal. App. 3d 365, 368-69, 162 Cal. Rptr. 393, 395 (1980);
Estate of Thompson, 50 Cal., 2d 613, 328 P.2d 1 (1958); Estate of Crouch,
240 Cal. App. 2d 801, 49 GCal. Rptr. 926 (1966); Feinfield, Fees and
Commissions, 1in 2 California Decedent Estate Practice § 20.10 (Cal.
Cont. BEd. Bar 1987). A representative-attorney may not circumvent this
rule by failing to retain a separate attorney and then seeking
extracrdinary compensation for legal servecies. See Estate of Scherer,
58 Cal. App. 2d 133, 136 P.2d 103 (1943); Feinfield, supra. However, it
may be that, in allowing compensation for extraordinary services by the
personal representative, the court can give some weight to the
representative’s services as an attorney in conserving and preserving
the estate, Id.

42, Prob. Code §§ 904, 911,

43, Alameda County Probate Policy Manual § 1002; GContra Costa County
Probate Policy Manual §§ 603, 605; Fresno County Prohate Policy
Memoranda § 9.3; Humboldt County Probate Rules § 12.15(c); Lake County
Probate Rules § 13.4(g); Los Angeles County Probate Policy Memorandum
§§ 15.02, 16.01; Msadera Gounty Probate Rules §§ 10.14, 10.19; Marin
County Rules of Probate Practice § 1203; Merced County Probate Rules
§§ 1103, 1104, 1108; Monterey County Probate Rules § 4,31; Orange County
Probate Policy Memorandum § 8.04; Riverside County Prohate Policy
Memoranda § 6.1004; Sacramento County Probate Policy Manual §§ 706, 707,
708; San Bernardino County Probate Policy Memorandum § 906; San Diego
County Probate Rules §§ 4.110, 4.111; San Francisco Probate Manual
§§% 13.03, 13.04; San Joaquin County Probate Rules §§ 4-705, 4-708,
4-1001; San Mateo County Probate Rules, Rules 486, 487; Santa Barbara
County ©Probate Rules § 414(H); Santa Clara County Probate Rules
§§ 5.6(e), 5.7(d); Santa Cruz County Probate Rules § 405; Solanc County
Probate Rules § 8.11(d); Stanislaus County Probate Policy Manual
§§ 11003, 1004, 1008¢(b), 1102(e); Tuolumne County Probate Rules, Rules
12.11(e), 12.14; Ventura County Probate Rules § 11.12(c)}; Yole County
Probate Rules § 20.5; Probate Rules of Third District Superior Courts,
Rules 12.12{(E), 12.15.
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the allowance of both partial and final compensation.

The statute should codify a provision found in local court rules
that a partial allowance of compensation may be allowed when it appears
likely that administration of the estate will continue for an unusually
long time, where present payment will ©benefit the estate or
beneficlaries, or where other good cause is shown,%%

The statute should continue the provision of existing law that the
estate attorney may be allowed compensation for a paralegal who
performs extraordinary services under the attorney's direction.43 The
statute should make clear that compensation to the attorney for
extraordinary services shall take into consideration the extent to
which the services were performed by a paralegal and the extent of the

attorney's direction and supervision of the paralegal.

44, Lake County Probate Rules § 13.4(g); Marin County Rules of Probate
Practice § 1203; Merced County Probate Rules § 1108; Orange GCounty
Probate Policy Memorandum § 8.04; Riverside County Probate Policy
Memoranda § 6.1004; Sacramente County Probate Pelicy Manual § 708; San
Bernardino County Prohate Policy Memorandum § 906; San Francisco Probate
Manual § 13.03(a); San Mateo County Probate Rules, Rule 486(a); Santa
Clara County Probate Rules § 5.7{(d); Santa Cruz County Probate Rules
§ 405; Stanislaus County Probate Policy Manual § 1008(b); Tuclumne
County Probate Rules, Rule 12.11(e); Probate ERules of Third District
Superior Courts, Rule 12.12(E}.

45, Prob. GCode § 910,
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RECOMMERDED LEGISLATION . s
LﬂfjaA/{?

The Commission's recommendations would be effectua

of the statutory provisions set out below.

WRI AG CONCE G PROBATE ATTO LOno

Business and Professions Code 14 added reement concerni
attorney fees in formal probate proceeding

6147.5. (a) This section applies only where an attorney agrees to
serve as the attorney for a personal representative and the fee for the
attorney's services is subject to the limitations imposed by Chapter 2
{commencing with Section 10830) of Part 7 of the Probate Code.

(b) The attorney who agrees to serve as the attorney for the
personal representative shall, at the time the agreement concerning the
providing of legal services is entered into, provide a duplicate copy
of the agreement, signed by both the attorney and the personal
representative, to the perscnal representative.

{c) The agreement shall be in writing and shall include, but is
not limited to, all of the following:

(1) A statement of the general nature of the legal services to be
provided pursuant to the agreement,

(2) A statement of the compensation the personal representative
and attorney have agreed upon:

(A) If the compensation agreed upon 1is to be determined as
provided in Sectlions 10830 and 10831 of the Probate Code, the agreement
shall state the substance of the following:

"For ordinary services, the attorney shall receive
compensation upon the value of the estate, as follows:

(1) Three percent on the first $100,000.

(2) Two percent on the next $900,000.

{3) One percent on the next 9 million dollars,

{(4) One-half of one percent on the next 15 million dollars.

{(5) For all above 25 million dellars, a reasonable amount to
be determined by the court.

"(The value of the estate is the fair market wvalue of the
property included in the decedent's probate estate as shown by an
appraisal of the property, plus gains over the appraised value on
sales, plus receipts, less loses from the appraised value on

sales.)
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"For extraordinary services, the attorney shall receive
additional compensation in the amount the court determines to be
just and reasonable.”

In addition, the agreement may, but need not, include a statement
of the hourly rates or other standard rates, fees, or changes for
extraordinary services, including rates, fees, or charges for paralegal
services; and, if the agreement includes such a statement, the court
shall consider but is not hound by the statement in determining the
amount to be allowed as compensation for extraordinary services.

{B) If the compensation agreed upon for the services described in
Sections 10830 and 10831 is not to be determined as provided in
Sections 10830 and 10831 of the Probate Code, the agreement shall state
the hourly rate or other standard rates, fees, or charges for the legal
gervices to be provided pursuant to the agreement or other method of
determining the compensation for those services, including rates, fees,
or charges for paralegal services, but the compensation so provided
shall not exceed the amount allowed under Chapter 2 (commencing with
Section 10830) of Part 7 of the Probate Code.

{3) A statement of the respective responsibilities of the attorney
and the client as to the performance of the contract.

{(4) The following statement which shall be on a gseparate page and

shall be separately signed by the personal representative:

DISCLOSURE STATEMENT CONCERNING ATTORNEY FEE

The California statutes govern the compensation of the estate
attorney and require that this disclosure statement be provided to wyou
and be signed by you.

For ordinary services, the Probate GCode provides that your
attorney is entitled to compensation determined by a statutory fee
schedule. This statutory fee schedule provides that your attorney
shall receive compensation upon the value of the estate, as follows:

(1) Three percent on the first $100,000.

(2) Two percent on the next $900,000.

{(3) One percent on the next 9 million dollars.

{4) One-half of one percent on the next 15 million dollars,
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(5) For all above 25 million dollars, a reasonsble amount to be
determined by the court,

(The value of the estate Is the fair market value of the property
included in the decedent's probate estate as shown by an appraisal of
the property, plus gains over the appraised value on sales, plus
recelpts, less losses from appraised value on sales.)

For extraordinary services, the statute provides that your
attorney shall recelve additional compensation in the amount the court
determines to be just and reasonable.

THE COURT WILL USE THE STATUTORY FEE SCHEDULE SET OQUT ABOVE TO
COMPUTE THE FEE OF YOUR ATTORNEY FOR ORDIRARY SERVICES, YOU ANRD YOUR
ATTORNEY MAY AGREE T0 A LOWER FEE BUT MAY NOT AGREE TO A HIGHER FEE.

IF YOU AND YOUR ATTORNEY AGREE TO A LOWER FEE FOR ORDINARY
SERVICES, THE COURT WILL KOT AWARD A HIGHER FEE FOR ORDINARY SERVICES
THAR THE AMOUNT PROVIDED IN YOUR AGREEMERT, THE COURT MAY, HOWEVER,
AWARD AN ADDITIONAL AMOUNT FOR EXTRACRDINARY SERVICES.

Date:

Personal Representative

(d) Failure to comply with any provision ¢f this section renders
the agreement voidable at the option of the personal representative,
and the attorney shall, upon the agreement belng volded, be entitled to
collect compensation in an amount determined by court to be reasonable
for the services actually provided, but the compensation shall not
exceed the amount allowed under Chapter 2 (commencing with Section
10830) of Part 7 of the Probate Code.

(e) This section does not apply in any of the following cases:

(1) Where the personal representative knowingly states in writing,
after full disclosure of this section, that a writing concerning
compensation of the attorney 1s not required.

{2) Where the perscnal representative is a corporation.

{(3) Where the personal representative is a public officer or

employee acting in the scope of the public office or employment,
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(f) This section applies only to agreements described in
subdivision (a) that are entered into after January 1, 1990, and
Section 6148 does not apply to those agreements.

Comment, Section 6147.5 Is a new provision drawn from Sections
6147 and 6148 of the Busliness and Professions Code.

Subdivision {a) 1imits the application of the section, The
section applies only to the written agreement concerning legal services
to be provided to the perscnal representative in a formal probate
proceeding. Section 6148 continues to govern legal services provided
in connection with the estate of a decedent where there 1s no formal
probate proceeding or where legal services are provided in connection
with property that is not part of the probate estate or where legal
services are provided to the estate by an attorney other than the
estate attorney (as where an attorney is retained to bring an action to
collect a debt owed to the estate)., See Probate Code Sections 13157
(attorney fee determined by agreement between parties for proceeding to
obtain a court order determining succession to real property of small
estate}, 13660 (attorney fee determined by agreement between parties
for petition to obtain a court order determining or confirming property
passing to or belonging to surviving spouse). See also Probate (ode
Sections 13100-13116 <{affidavit procedure to collect or transfer
perscnal preperty of small estate), 13200-13209 (procedure to make real
property title records reflect transfer of property to decedent's heirs
or beneficiaries where small estate). See alsc the Comment to Probate
Code Section 10804,

Subdivision (b) is drawn from the first sentence of Section 6147
(contingency fee contracts).

Subdivision {¢) is drawn from subdivision (a) of Section 6148 and
subdivision (a) of Section 6147. Paragraph (1) of subdivision (c} 1is
comparable to paragraph (2) of subdivision {a) of Section 6148.

Paragraph (2) of subdivision (c) provides language that may be
used in the agreement between the personal representative and estate
attorney that satisfies the requirement that the agreement disclose the
compensation of the attorney. Unlike Section 6148, the agreement need
not set cut the "hourly rate or other standard rates, fees, and charges
applicable to the case"” if the agreement is that the attorney 1is to
receive the statutory compensation. Paragraph (2) permits the
agreement to set out merely the statutory compensation schedule and a
gtatement that the court will determine the amount of the compensation
for extracrdinary services, However, if the attorney’'s compensation is
not determined using the statutory compensation schedule, then the
agreement must set out the hourly rate or other standard rates, fees,
and charges applicable tc the case. In addition, if the attorney and
personal representative so desire, they may set out an hourly rate or
other standard rate for extraordinary services, This rate is not
binding on the court, but the court will consider it in determining the
allowance of compensation to the attorney for extraordinary services.
See alsc Probate Code Sections 10832 (agreement for higher compensation
void), 10852 (factors to be considered in determining the amount of
compensation for extraordinary services), 10853 (services of paralegal
performing extracrdinary services),.

Paragraph (3) of subdivision (¢) 1s same as paragraph (3) of
subdivision (a) of Section 6148.
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Paragraph (4) of subdivision (c) serves the same purpose as
paragraph (5) of subdivision (a) of Section 6147 {(contingency fee
agreements). This paragraph contains the text of a disclosure
statement that must be on a separate sheet and be signed by the
personal representative. The purpose of the statement is to disclose
to the c¢lient that the attorney and client may agree that the
attorney's compensation for ordinary services will be lower than the
statutory compensation. See also Probate Code Section 10832 (agreement
for higher compensation for ordinary services void).

Subdivision (d4) is comparable to subdivision {c) of Section 6148,
except that subdivision (c} of Section 6147.5 makes clear that the
compensation allewed under that subdivision may not exceed the amount
of the statutory compensation. If the estate attorney fails to comply
with the requirements of Section 6147.5, the reasonable compensation
fixed by the court 13 fixed in 1light of the reasonable wvalue of the
services actually provided in the particular case, and the attorney
must establish the value of the services provided.

The exceptions stated in subdivision (e) are comparable to
exceptions stated 1n paragraphs (3) and (4) of subdivigion (d) of
Section 6148, except that Section 6147.5 contains an additional
exception for the case where the personal representative is a public
officer or employee acting in the scope of the public office or
employment (to make the section not applicable to the public
administrator).

Subdivision (f) limits the application of Section 6147.5 to an
agreement entered into after January 1, 1990. Prior to that time, the
agreement is governed by the provisions of Section 6148,

COMPENSATION OF PERSONAL, REPRESENTATIVE AND ESTATE ATTORNEY

The following new Part 7 would be added to the Probate Code.

PART 7. COMPERSATION OF PERSORAL REPRESENTATIVE AND ESTATE ATTORNEY

Outline of Propogsed New Part 7 of Probate Code

CHAPTER 1. COMPENSATICOE OF PERSONAL REPRESENTATIVE
10800. Compensation for ordinary services
10801, Additional compensation for extracrdinary services
10802. Compensation provided by decedent's will
10803. Agreement for higher compensation wvoid
10804, Use of experts, technical advisors, and other
assistants
10805, Apportionment of compensation

wn wn Wn wn wWn un

CHAPTER 2. COMPENSATION OF ESTATE ATTORNEY
10830. Compensation for ordinary services
10831. Additional compensaticn for extraordinary services
10832. Agreement for higher compensation void
10833. Compensation provided by decedent's will

wn wn un un
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§ 10834, Perscnal representative may not receive dual
compensation as estate attorney unless authorized
by will

§ 10835, Apportionment of compensation

CHAPTER 3. ALLOWANCE OF GCOMPENSATION BY COURT

10850, Partial allowance of compensation

10851. Final compensation

10852. Matters to be considered in determining
compensation for extraordinary services

10853. Services of paralegal performing extraordinary
services

10854. Limitation on allowance of compensation for
extraordinary services

n wn w©n wn wn

GHAPTER 1. COMPENSATION OF FERSONAL REPRESERTATIVE

§ 10800, Compensation for ordinary services
10800. (a) Subject to the provisions of this chapter, for

ordinary services the personal representative shall receive
compensation based on the value of the estate accounted for by the
personal representative, as follows:

{1) Three percent on the first one hundred thousand dollars
{$100,000).

{2) Two percent on the next nine hundred thousand dollars
($900,000).

(3) One percent on the next nine million dollars ($9,000,000).

(4) One-half of one percent on the next fifteen miilion dollars
($15,000,000).

(5) For all above twenty-five million dellars ($25,000,000), a
reagsonable amount to be determined by the court.

{b) For the purposes of this section, the value of the estate
accounted for by the personal representative is the total amount of the
appraisal of property in the inventory, plus gains over the appraisal
value on sales, plus receipts, less losses from the appraisal wvalue on
sales, without reference to encumbrances or other obligations on estate
property.

Comment. Subdivision (a) of Section 10800 =supersedes the first
sentence of former Section 901, The four percent rate on the first
$15,000 in former Section 901 is not continued; the highest rate under
Section 10800 1s the three percent rate on the first $100,000.
Subdivision (b) restates the first sentence of the second paragraph of
former Section 901 without substantive change.
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The last sentence of former Section 901 is mnot continued. Before
1965, the usual practice was tc use gross value of real property to
calculate the statutory fee unless the property was sold during
probate, in which case only the decedent's equity in the property was
used. TUnder the 1965 revision to former Section 901, greoss value was
used, whether or not a sale had taken place. S5ee Review of Selected
1965 Code Legislation, at 222 (Cal. Cont. Ed. Bar 1965). Section 10801
continues the substance of the 1965 provisien. The last sentence of
former Section 901 was included in 1965 to make clear that the former
practice was being changed; it is no longer necessary to continue this
sentence.

Compensation is computed using the total amount of the appraisal
of property in the inventory (see Sections 8800-8802, 8850, 8900), plus
gains over the appraisal value on sales, plus receipts, less losses
from the appraisal value on sales, without reference te encumbrances or
other obligations on estate property. Property 1Is appralsed at its
fair market value at the time of the decedent's death. 8ee Section
8802, The amount of any liens or encumbrances on the property is not
subtracted from the fair market value used for the purpose of computing
the compensation under this section.

A court order allowing the compensation to the personal
representative 1s required before the compensation may be paid, and the
compensation allowed 1s pald out of funds of the estate. See Sectlons
10850 and 10851. As to allowing a portion of the compensation of the
perscnal representative (on account of services rendered up to the time
of allowance), see Section 10850. See also Section 12205 {reduction of
compensation for delay in closing estate administration).

The personal representative may employ or retain experts,
technical advisors, and others to assist in the performance of the
duties of the office. As to when these persons may be paid out of
funds of the estate and when they must be paid out of the persconal
representative's own funds, see Section 10804.

As to the right of an attorney to recelve dual compensation for
services as personal representative and as estate attorney, see Section
10834.

% 10801, Additional compensation for extraordinary services
10801. Subject to the provisions of this chapter, in addition to

the compensation provided by Section 10800, the court may allow
additional compensation for extraordinary services by the perscnal
representative in an amount the court determines is just and reasonable,

Comment. Section 10801 restates the first sentence of former
Section 902 without substantive change. See also Section 12205
{reduction of compensation for delay in closing estate administration).

The listing in former Section 902 of examples of what constitutes
extraordinary services 1s not continued. The former 1list was
incomplete, Omlssion of the list 1s not intended teo change the law,
but rather to recognize that case law iz well developed in this area.
As to what sgervices are extraordinary, see the Comment to Section
10831. See also Section 10852 (factors to be considered by court in
allowing compensation for extraordinary services).
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§ 10802, Compensation provided by decedent's will
10802. (&) Subject to subdivision (b), 1f the decedent's will

makes provision for the compensation of the personal representative,
the compensation provided by the will shall be the full and only
compensation for the services of the personal representative,

(b) If the personal representative files with the court a written
instrument renouncing the compensation provided for in the will, the
personal representative shall he compensated as provided 1n this
chapter.

Comment. Section 10802 restates former Section 900 and a portion
of the first sentence of former Section 901 without substantive
change, Subdivision (a) of Section 10802 permits the personal
representative to receive a greater amount of compensation than the
statutory compensation if the decedent's will makes provision for the
greater amount of compensation. If the compensation provided for in
the will is less than the statutory compensation, subdivision (b) of
Section 10802 permits the personal representative to renounce the
compensation provided in the will and to be compensated as provided in
this chapter.

§ 10803, Agreement for higher compensation wvoid

10803. An agreement hetween the personal representative and an
heir or devisee for higher compensation than that provided by this
chapter is wvoid.

Comment. Section 10803 restates former Section 903 without
substantive change. This section applies to compensation for both
ordinary and extraordinary services. HNothing prevents the personal
representative from waiving all compensation or agreeing to take less
than the statutory compensation. See In re Estate of Marshall, 118
Cal. 379, 381, 50 P. 540 (1897) (statutory compensation allowed when
evidence of alleged agreement for lower compensation was
insufficient). See alse Feinfield, Fees and Commissions, 1in 2
Californlia Decedent Estate Practice § 20.5 {Cal. Cont. Ed. Bar 1987).

§ 10804. Use of experts, technical advisors, and other assistants

10804. (a) The personal representative may employ tax counsel,
tax auditors, accountants, or other tax experts for the providing of
gservices in the computation, reporting, or making of tax returns, or in
negotlations which may be necessary for the final determination and
payment of taxes, and may pay for such services out of funds of the

estate.
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(b) The personal representative may employ any expert, technical
advisor, or other qualified person when necessary for the providing of
extraordinary services to the estate, and may pay for the services of
that person out of funds of the estate.

(c) The personal representative may employ any qualified person,
including a member of the State Bar of California, to assist the
personal representative in the performance of the ordinary services of
the perscnal representative and may pay for the services of that person
out of the personal representative's own funds. At the request of the
personal representative, the court may order payment out of the estate
directly to the person assisting the personal representative in the
performance of the ordinary services, the payment to be charged against
and deducted from the compensation that otherwise would be paid te the
perscnal representative,

(d) If not previously sauthorized or approved by the court, the
amounts pald out of funds of the estate pursuant to subdivisions (a)
and (b) are subject to court review at the time of the final account.
The employment and payment of a perscn under subdivision {c) need not
be authorized or approved by the court.

(e) The employment of a perscn under this section does not relieve
the personal representative from any 1liability arising out of the
performance of, or the fallure to perform, the duties of a personal
representative.

Comment. Subdivision (a) of Section 10804 restates without
substantive change the second sentence of former Section 902, The tax
expert employed pursuant to Section 10804 1s paid out of funds of the
estate} the compensaticn to which the personal representative is
entitled under Section 10800 is not reduced because the tax expert is
employed tc assist the personal representative to perform duties in
connection with taxes, This is because the services in connectjon with
the taxes are extraordinary services. See the Comment to Section 10831.

The attorney for the personal representative alsc is paid out of
funds of the estate and the compensation under Section 10800 is not
reduced because of such payment.

Subdivisions (b), (¢), and ({d) are new. If the personal
representative hires another to assist in the performing of the duties
of the personal representative, the person hired is paid out of the
personal representative’'s own funds if the person is assisting the
personal representative In perferming ordinary services, BSee Estate of
LaMotta, 7 Cal. App. 3d 960, 86 Cal. Rptr., 880 (1970) (expenditure to
compensate an Iinvestigator for locating estate assets not allowable
hecause this is a statutory duty of the representative). However, 1if
the execution of the particular duty requires extracrdinary services,
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then the personal representative may be allowed additional compensation
for the extracrdinary services (Section 10801) which could include an
allowance to the personal representative to cover the cost of
compensating another to assist in performing the extraordinary services
or the person assisting in performing the extraordinary services could
be pald out of estate funds and the allowance to the personal
representative for performing the extraordinary service reduced
accordingly. For example, a manager may be needed to run the
decedent's business. The reascnable salary of the manager may be paild
from estate funds, and the allowance to the personal representative for
managing the business reduced to recognize the payment to the business
manager from funds of the estate. On the other hand, the business may,
for example, be managed by an employee of the personal representative,
and the personal representative may request an allowance for the
extraocrdinary management services that covers the entire cost of
providing those services.

An expert employed under Section 10804 may 1nclude, for example,
an attorney hired to bring a law suit to collect a debt owed by a third
person to the estate or to handle litigation against the decedent or
the estate, or te do other extraordinary legal services for the
egtate. Subdivision (b) permits the personal representative to retain
this lawyer and to pay for the services rendered by the lawyer out of
the estate. See the examples of litigation concerning the estate in
the Comment to Section 10831. See also the Comment to Sectionm 10854.
If not previously aunthorized or approved by the court, the need for the
lawyer and the fee of the lawyer are subject to review by the court at
the time of the final account. See subdivision (d) of Section 10804%.
See also Sections 11001 and 11004.

Subdivision (e) makes clear that the perscnal representative may
make an agreement with the estate attorney that the estate attorney
will assist the perscnal representative in performing the ordinary
services of that office. This 1s consistent with existing practice.
See Fresne County Probate Policy Memoranda § 9.4(c), reprinted in
California Local Probate Rules (9th ed., Cal. Cont. Ed. Bar 1988); Los
Angeles Superior Court Gulidelines on Attorney Fees in Decedents’
Estates, Part E, § 11.1, reprinted in California Local Probate Rules,
supra; Rules of Professional Conduct of the State Bar of California,
Rule 5~101. Court authorization or approval 1is not required when the
attorney is paid by the personal representative from the personal
repregentative’s own funds. This changes the former practice 1in at
least one court. See Fresno County Probate Policy Memoranda § 9.4(c),
reprinted in California Local Prohbate Rules, supra (court approval of
contract required). Compare Los Angeles Superior Court Guidelines on
Attorney Fees in Decedents' Estates, Part E, § 1ll.1, reprinted in
California Local Probate Rules, supra.

Subdivision (d) indicates when court authorization or approval is
required. Amounts pald out of estate funds under subdivisions (a) and
(b) are subject to court review. Payment may not be made to the estate
attorney unless authorized by the court. 8See Sections 10831, 10850,
10851. But court authorization or approval is not reguired when an
attorney or other person is hired under subdivision (c) to assist the
personal representative in performing cordinary services.

Subdivision (e) makes clear that the personal representative may
not aveid liabllity for fallure to perform properly the duties of the
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office by hiring another to assist in the performance of the duty.
See, for example, Section 9600 {(duty to use ordinary care and diligence
in management and controcl of the estate). See also Section 9612
{effect of court authorization or approval).

Nothing in Section 10804 changes the rule that necessary expenses
in the administration of the estate, including but not limited teo
necessary expenses In the care, management, preservation, and
settlement of the estate, are to be paid from the estate. See Section
11004 which permits eXpenses such as insurance, gardening, poocl
maintenance, and maintenance of property pending sale or distribution
to be paid from the estate,

§ 10805, Apportionment of compensation

10805. If there are two or more personal representatives, the
personal representative's compensation shall be apportioned ameng the
personal representatives by the court according to the services
actually rendered by each personal representative or as agreed to by
the personal representatives.

Comment, Section 10805 restates the second sgentence of former
Section 901 without substantive change, with the addition of the
reference to an agreement bhetween the personal representatives
concerning apportionment of their compensation. = The added language 1is
drawn from Section 8547 {(division of compensation between special
administrator and general perscnal representative).

CHAPTER 2. COMPENSATION OF ESTATE ATTORNEY

§ 10830, Gompensation for ordinary services
10830. (a) Subject to the provisions of this chapter, for ordinary

services the attorney for the personal representative shall receive
compensation based on the value of the estate accounted for by the
personal representative, aa follows:

(1) Three percent on the first one hundred thousand dollars
($100,000).

{(2) Two percent on the next nine hundred thousand dollars
{$900,000).

(3) One percent on the next nine million dollars ($9,000,000).

(4) One-half of one percent on the next fifteen million dollars
($15,000,000).

(5) For all above twenty—five million dollars ($25,000,000), =

reasonable amount to be determined by the court,
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(b) For the purposes of this section, the value of the estate
accounted for by the personal representative is the total amount of the
appralsal of property in the inventory, plus gains over the appraisal
value on sales, plus recelpts, less losses from the appraisal wvalue on
salea, without reference to encumbrances or other obligations on estate
property.

Comment . Section 10830 supersedes the portion of the first
sentence of former Sectloen 910 which provided in substance that the
attorney for the personal representative was allowed for ordinary
services the same amounts as were allowed the perscnal representative
for ordinary services under Section 901. The four percent rate on the
first $15,000 in former Section 901 is not continued. The highest rate
under Section 10830 1s the three percent rate on the first $100,000.
The statutory compensation schedule get out in Section 10830 does not
preclude an agreement for a lower compensatlon., See Section 10832,
See also Business and Professions Code Section 6147.5(c){4) (separately
signed disclosure statement informing perscnal representative that the
personal representative and the attorney may make an agreement for a
lower fee for ordinary services). If the attorney falls tc satisfy
the requirements for a written agreement with the personal
representative and separate disclosure statement where the agreement
and statement are required, the attorney 1s entitled to collect
compensation in an amount determined by the court to be reasonable for
the services actually provided, but the compensation may not exceed the
compensation provided 1n Article 2 {commencing with Section 10830).
See Business and Professions Code Section 6147.5{(d).

Compensation 1s computed using the total amount of the appraisal
of property in the inventory (see Sections 8800-8802, 8850, 8900), plus
gains over the appraisal value on sales, plus recelpts, less losses
from the appraisal value on ssales, without reference to encumbrances or
other obligations on estate property. Property 1s appralsed at its
fair market value at the time of the decedent's death. See Section
8802, The amount of any liens or encumbrances on the property is not
subtracted from the fair market value used for the purpose of computing
the compensation under this section.

A court order sllowing the compensation to the attorney 1is
required befere the compensation may be paid, and the compensaticn
allowed is paid out of funds of the estate. See Sections 10850 and
10851, As to allowing a portion of the compensation of the attorney
{on account of services rendered up to the time of allowance), see
Section 10850. See also Section 12205 (reduction of compensation for
delay in c¢losing estate administration)., As to the right of an
attorney to receive dual compensation for services as personal
representative and as estate attorney, see Sectlon 10834.

§ 10831, Additfonal compensation for extraordinary services
10831. Subject to the provisions of this chapter, in addition to

the compensation provided by Section 10830, the court may allow

additional compensation for extraordinary services by the attorney for
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the personal representative in an amount the court determines is Jjust
and reasonable.

Comment, Section 10831 continues the last portion of the first
sentence of former Section 910 without substantive change. Even though
services are extraordinary, the court still has discretion whether or
not to award compensation for them. Estate of Walker, 221 Cal. App. 24
792, 795-96, 34 Cal. Rptr. 832 (1963). As to the factors to be
consldered by the court in allowing additional compensation for
extracrdinary services, see Section 10852. See also Section 12205
(reduction of compensation for delay in closing estate administration).

The listing in former Section 902 of examples of what constitutes
extraordinary services is mnot continued. The former 1list was
incomplete. See Estate of Buchman, 138 Cal. App. 2d 228, 291 P.2d 547
{1955). Omission of the list is not intended to change the law, but
rather to recognize that the case law is well developed in this area,
Under Sections 10831 and 10832, the following services are
extraordinary:

(1} Sales or mortgages of real or personal property. Estate of
Fraysher, 47 Cal. 2d 131, 301 P.2d 848 (1956); Estate of McSweeney, 123
Cal. App. 24 787, 798, 268 P.2d 107 (1954).

{2) Contested or 1litigated eclaims against the estate. In re
Estate of Keith, 16 Cal. App. 2d &7, 68-69, 60 P.2d 171 (1936); In re
Estate of Dunten, 15 Cal. App. 24 729, 734, 60 P.2d 159 {(1936).

¢{3) Tax services. Estate of Bray, 230 Cal. App. 24 136, 144, 40
Cal. Bptr. 750 (1964).

(4) Defense of eminent domain proceeding i1nvolving estate
property. Estate of Blailr, 127 Cal. App. 2d 130, 273 P.2d 349 (1954).

{(5) Litigation to defend the estate a&against imposition of a
constructive trust on estate assets. Estate of Turino, 8 Cal. App. 3d
642, 87 Cal. Rptr. 581 (1970).

(6) Other litigation concerning estate property. In re Estate of
Keith, 16 Cal. App. 2d 67, 70, 60 P.2d 171 (1936} {(sharcholders’
liability suit).

(7) Carrying on decedent's business, Estate of Scherer, 58 Cal.
App. 24 133, 136 P.2d 103 (1943); Estate of King, 19 Cal. 24 354,
3a58-60, 121 P.2d 716 (1942); In re Estate of Allen, 42 Cal. App. 2d
346, 353, 108 P.2d 973 (1941).

(8) Will contest under some circumstances, In re Estate of
Dunton, 15 Cal. App. 2d 729, 731-33, 60 P.2d 159 (1936) {will contest
after will admitted to proebate); Estate of Schuster, 163 Cal. App. 24
337, 209 Cal. Rptr. 289 (1984) (defense of will contest before probate).

{9) Litigation to construe or Iinterpret a will. Estate of
Halsell, 138 Cal. App. 24 680, 292 P.2d 300 (1956); Estate of Feldman,
78 Cal. App. 2d 778, 793-94, 178 P.2d 498 (1947).

{10) Defense of personal representative's account. Estate of
Beach, 15 Cal. 3d 623, 644, 542 P,2d 994, 125 Cal. Rptr. 570 (1975);
Estate of Reirach, 240 Cal, App. 2d 864, 866-63, 50 Cal., BRptr. 5
(1966); Estate of Raphael, 128 Cal. App. 24 92, $7, 274 P.2d 880 (1954),

{11) Securing a loan to pay debts of the estate. In re Estate of
0'Connor, 200 Cal. 646, 651, 254 P, 269 (1927).

(12) Heirship proceedings. Rstate of Harvey, 103 Cal. App. 2d
192, 195, 199, 229 P.2d 68 (1951).
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(13) Legal services in connection with authorized sale of bonds in
the estate. Estate of Neff, 56 Cal, App. 2d 728, 133 P.2d 413 (1943).

{14) Appeal from a Judgment adverse to the estate. Ludwig v.
Superior Gourt, 217 GCal. 4992, 19 P.2d 984 (1933).

{15) Successful defense of personal representative in removal
proceeding. ZEstate of Fraysher, 47 Cal. 24 131, 136, 301 P.2d 848
(1956).

(16) Unlawful detainer action for the estate. Estate of Isenberg,
63 Cal. App. 2d 214, 217-18, 146 P.2d 424 (1944).

The foregeing is not an exhaustive 1list. Other extraordinary
services may be added te this list by case law or court rule, See
generally Feinfield, Fees and Commissions, in 2 California Decedent
Estate Practice § 20.28 (Cal. Cont. Ed. Bar 1987); Los Angeles County
Probate Policy Memorandum § 15.08, reprinted in California Local
Probate Rules {9th ed., Cal. Cont. Ed. Bar 1988).

Extraordinary services for which the attorney may apply to the
court for compensation include extraordinary services performed by a
paralegal under the direction and supervision of the attorney. See
Section 10853.

§ 10832. Agreement for higher compensation void

10832. An agreement between the personal representative and the

attorney for higher compensation for the attorney than that permitted
under this chapter is void.

Comment. Section 10832 mskes an agreement for higher than
statutory compensation wvoid. This continues the substance of the
principle of former Probate Code Section 903 which may have been made
applicable to estate attorneys by the first sentence of former Probate
Code Section 910. See Feinfleld, Fees and Commissions, In 2 California
Decedent Estate Practice § 20.5 (Cal. Cont. Ed. Bar 1%87) {("principle
cf Prob C §903 should apply tc contracts between an attorney and the
decedent, even though §903 is not expressly  applicable”).
Rotwithstanding that the agreement between the attorney and the
persocnal representative provides for higher compensation, the attorney
is entitled only to the amount of compensatien provided for in this
chapter.

The compensation provided under this article is considered to be
Teasonable compensation if the requirements of Business and Professions
Code Section 6147.5 (written agrzement and disclesure statement) are
satisfied. But nothing in Section 10832 precludes the personal
representative and the estate attorney from making an agreement for
lower compensation than that provided for in this artiecle. See Estate
of Morrison, 68 Cal. App. 2d 280, 285, 156 P.2d 473 (1945); Feinfield,
Fees and Commissions, in 2 Californla Decedent Estate Practice § 20.5
{Cal. Cont. Ed. Bar 1987). If an agreement for lower compensation is
made, the court will not award a higher fee for ordinary services than
the fee provided for ordinary services in the agreement. See Business
and Professions Code Section 5147.5 (written agreement and disclosure
statement).

This chapter does not limit compensation of the attorney for
legal services provided in connection with preoperty that is not part of
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the probate estate. For example, this chapter does neot limit the fee
the attorney may charge for assisting the beneficiary in collecting
life insurance benefits or other property that is not part of the
probate estate. See also Probate Code Sections 13157 (attorney fee
determined by agreement between parties for proceeding to obtain a
court order determining succession to real property of small estate),
13660 (attorney fee determined by agreement between parties for
petition to obtain a court order determining or confirming property
rassing to or belonging to surviving spouse). See also Probate Code
Sections 13100-13116 <{affidavit procedure to cecllect or transfer
personal property of small estate), 13200-13209 (procedure to make real
property title records reflect tranafer of property to decedent's heirs
or beneficiaries where small estate). The personal representative may
employ the estate attorney to perform nonlegal services that constitute
ordinary services of the perscnal representative, and may pay the
attorney out of the persconal representative's own funds. See Section
10804(c).

§ 10833, Compensation provided by decedent’'s will
10833. (a) Subject to subdivision (b), 1f the decedent's will

makes provision for the compensation of the attorney for the personal
representative, the compensation provided by the will shall be the full
and only compensation for the services of the attorney for the personal
representative,

(b) If the attorney files with the court a written instrument
renocuncing the compensation provided for in the will, the attorney
shall be compensated as provided in this chapter.

Comment. Section 10833 continues the substance of former Section
900 and a portion of the first sentence of former Section 901 insofar
as those provisions were made applicable to estate attorneys by the
first sentence cof former Section 910.

Subdivision (a) of Section 10833 permits the attorney for the
personal representative to recelve a greater amount of compensation
than the statutory compensation if the decedent's will makes provision
for the greater amount of compensatlion. See Estate of Van Every, 67
Cal. App. 2d 164, 153 P.2d 614 (1944) ($4,000 bequest to attormey in
lieu of $1,696.33 statutory fee), If the compensation provided for in
the will is less than the statutory compensation, subdivision (b) of
Section 10802 permits the attorney to renounce the compensation
provided in the will and to be compensated as provided in this chapter.

§ 10834, Personal representative may not recelve dual compensation as
estate attorney onless authorized by will

10834, Unless expressly authorized by the decedent's will, a

personal representative who 1s an attorney may recelve the personal
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representative's compensation but not compensation for services as the
estate attorney.

Comment. Sectlon 10834 codifies case law. See In re Estate of
Parker, 200 Cal. 132, 251 P. 907 (1926); Estate of Downing, 134 Cal,
App. 34 256, 184 Cal, Rptr. 511 (1982); Estate of Haviside, 102 Cal.
App. 3d 365, 368-69, 162 Cal. Rptr. 393, 395 (1980). The provision
that dual compensation may he paid 1f expressly authorized by the
decedent's will also codiflies case law. See Estate of Thompson, 50
Cal. 2d 613, 328 P.2d 1 (1958); Estate of Crouch, 240 Cal. App. 2d 801,
49 Cal. Bptr. 926 (1966).

An attorney who serves as personal representative may not become
entitled to compensation as attorney by waiving compensation as
perscnal representative, Estate of Hart, 204 Cal. App. 2d 634, 22 Cal.
Rptr. 495 (1962). See generally Feinfield, Fees and Commissions, in 2
California Decedent Estate Practice § 20.10-20.12 (Gal. Cont. Ed. Bar
1987).

§ 10835. Apportionment of compensation

10835. If there are two or more attorneys for the personal
representative, the attorney's compensation shall be apportioned among
the attorneys by the court according to the services actually rendered
by each attorney or as agreed to by the attorneys.

Comment., Section 10835 continues the substance of the second
sentence of former Section 901 as it was applied to estate attorneys by
the first sentence of former Section 910, with the addition of the
reference to an agreement between the attorneys concerning
appoertionment of their compensation., The added language is drawn from
Section 8547 (division of compensation between attorneys for special
administrator and general perscnal representative).

CHAPTER 3. ALLOWANCE OF COMPENSATION BY COURT

& 10850, Partial allowance of compensation
10850. (a) At any time after four months from the issuance of

letters:

(1) The personal representative may file a petition reguesting an
allowance on the compensation of the persconal representative,

{2) The personal representative or the attorney for the personal
representative may flle a petition requesting an allowance con the
compensation of the attorney for the personal representative.

{(b) Hotice of the. hearing on the petiticn shall be given as
provided in Section 1220 to all of the following:

(1) Each person listed in subdivision (c) of Section 1220.
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{(2) Each known heir whose interest in the estate s affected by
the payment of the ccmpensation.

{3) Each known devisee whose interest in the estate 1s affected by
the payment of the compensation.

{4) The State of Californla 1f any peortion of the estate is to
escheat to it and its interest in the estate is affected by the payment
of the compensation.

(c) On the hearing, the court may make an order allowing the
portion of the compensation of the personal representative or attorney,
on account of services rendered up to that time, that the court
determines 1s proper. In the case of an allowance to the personal
representative, the order shall authorize the personal representative
to charge against the estate the amount allowed. In the case of an
allowance to the attorney, the order shall require the personal
representative to pay the amount allowed to the attorney out of the
estate,

Comment. Section 10850 continues the substance of former Sections
904 and 911 with the comission of the requirement of former Section 911
that the "payment shall be made forthwith." There are situations where
there are not sufficient funds available to pay the amount allowed
forthwith., As teo the pricrity for payment, see Section 11420, See
also Section 11424 (liabllity of personal representative for failure to
pay).

The court for good cause may dispense with the notice otherwise
required to be given to a person under Section 10850. See Section
1220{f). Fothing in Section 10850 excuses compliance with the
requirements for notice to a person who has requested special notice,
See Section 1220(e). The court may require further or additional
notice, including a longer period of notice. See Section 1202. The
court may, for good cause, shorten the time for giving notice. See
Section 1203. For additional provisions relating to notice, 3ee
Sections 1200 to 1265, For the matters to be considered in determining
the amount of compensation for extraordinary services, see Section
10852, If extraordinary services are performed by a paralegal, the
petition for compensation must include additional information. See
Section 10853. For a limitation on the court's authority to award a
partial allowance of fees for extraordinary services, see Section
10854. See also Sections 8547 (compensation of special administrator
and attorney for special administrator}, 10954(c) (final report to show
compensation), &and 12205 (reduction of compensation for delay in
closing estate administration). See also Section 52 (defining
"letters").

§ 10851, TFinal compensation
10851. (a) At the time of the filing of the final account and

petition for an order for final distribution:
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(1) The personal representative may petition the court for an
order fixing and allowing the personal representative’s compensation
for all services rendered in the estate proceeding.

{2) The personal representative or the attorney who has rendered
services to the personal representative may petition the court fer an
order fixing and allowing the compensation of the attorney for all
services rendered in the estate proceeding.

{b) The request for compensation may be included in the final
account or the petition for final distribution or may be made in a
separate petition.

(c) Notice of the hearing on the petition shall be given as
provided in Section 1220 to all of the following:

(1) Each person liated in subdivision (¢) of Section 1220,

(2) Each known heir whose interest 1n the estate is affected by
the payment of the compensation.

(3) Each known devisee whose interest in the estate is affected by
the payment of the compensation.

(4) The State of California 1f any porticn of the estate 1s to
escheat to it and its interesat in the estate is affected by the payment
of the compensation.

(d) On the hearing, the court shall make an order fixing and
allowing the compensation for all services rendered in the estate
proceeding. In the case of an allowance to the personal
representative, the order shall authorize the perscnal representative
to charge against the estate the amount allowed, less any amount
previously charged against the estate pursuant to Section 10850. In
the case of the attorney’'s compensation, the order shall reguire the
personal represgsentative to pay the attorney out of the estate the
amount allowed, less any amount previously pald to the attorney out of
the estate pursuant to Section 10850.

Comment . Section 10851 is a new provision drawn from Section
10850. Final compensation is not to be pald untill) there is a final
acecount or a final distribution. As to the priority for payment, see
Section 11420, See alse Section 11424 (liability of personal
representative for failure to pay). Section 10851 is in acecord with
existing practice, See Feinfield, Fees and Commissions, 1in 2
California Decedent Estate Practice § 20.34 (Cal. Cont. Ed. Bar 1987).

The court for good cause may dispense with the notice otherwise
required to be given to a person under Section 10851, See Section

—36—



1220(f). Nothing in Section 10851 excuses compliance with the
requirements for notice to a person who has requested special notice.
See Section 1220(e). The court may require further or additional
notice, including a longer perloed of notice. BSee Section 1202, The
court may, for good cause, shorten the time for giving notice. See
Section 1203. For additicnal provisions relating to notice, see
Sections 1200 to 1265. For the matters to be considered in determining
the amount of compensation for extraordinary services, see Section
10852, See also Sections 8547 (compensation of special administratoer
and attorney for special administrator), 10954{c) {(final report tec show
compensation), and 12205 {(reduction of compensation for delay in
closing estate administration). If extraordinary services are
performed by a paralegal, the petition for compensation must include
additional information. See Section 10853.

Hote, As to local court rules, see Alameda County Probate Policy
Manual § 1002 (fees must be stated in petitions for distribution);
Contra QCosta County Probate Policy Manual §§ 603 (petition for
distribution must show computation of fees), 605 (total fees not
allowed before approval of final account and decree of distribution);
Fresno County Probate Policy Memoranda § 9.3 (total fees ordinarily not
allowed before approval of final account and decree of distribution);
Humboldt Gounty Probate Rules § 12.15{(c) ({petition for final
distribution must show computation of feea requested); Lake County
Probate Rules § 13.4(g) (extraordinary fees ordinarily not allowed
before court approval of final accounting); Los Angeles County Probate
Policy Memorandum §§ 15.02, 16.01 (total fees not fixed until approval
of final account and decree of distribution); Madera County Probate
Rules §§ 10.14 (total fees not allowed untll approval of final account
and decree of distribution), 10.19 {petition for final distribution
must contain computation of fees requested); Marin County Rules of
Probate Practice § 1203 {extraordinary fees usually not allowed before
court approval of final accounting; partial allowance of fees not
allowed before filing of inventory); Merced County Probate Rules
§§ 1103 (petition for distribution must show calculation of fees), 1104
(total fees ordinarily not allowed until approval of final accounting),
1108 (court prefers to consider extra compensation at time of final
account); Monterey County Probate Rules § 4.31 (total fees normally not
allowed until approval of final account and decree of distribution);
Orange County Probate Policy Memorandum § 8.04 {(court prefers to fix
fees when an account is considered; total fees not allowed before
approval of filnal account and decree of distribution: court prefers to
consider extraordinary fees at time of final distribution); Riverside
County Probate Pollicy Memoraznda § 6.1004 {accounts or petitions for
distribution must show computation of fees requested; total fees
ordinarily not allowed before approval of final account and judgment of
distribution; court prefers to consider extraordinary fees at time of
filnal distribution); Sacramento County Probate Policy Manual §§ 706
{petition for distribution must show calculation of fees), 707 (total
fees normally not fixed before approval of final account and judgment
of distribution), 708 (court prefers to consider extra fees with final
account); San Bernardino County Probate Policy Memorandum § 906
{petition for distribution must show calculation of fees; extraordinary
fees ordinarily requested with petition for final distribution)); San
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Diego County Probate Rules §§ 4.110, 4.111 (no partial allowance of
fees before first accounting; total fees not allowed before approval of
final account and decree of distribution); San Francisco Probate Manual
§§ 13.03 (total fees generally not allowed before final distribution),
13.04 (application for fees may be 1included in petition for settlement
of account or for distribution, or in separate petition); San Joaquin
County Probate PRules §§ 4-705 (petition for distribution must show
calculation of fees), 4-706 {total fees ordinarlly not allowed before
approval of final accounting), 4-1001 {petition for final distribution
must contain computaticn of fees or walver); San Mateo Gounty Probate
Rules, FRules 486 {total fees generally not allowed befere final
distribution), 487 (application for fees may be included in petition
for settlement of account or for distribution, or in separate
petition); Santa Barbara County Probate Rules § 414(H) (petition for
distribution must state fees requested; total fees normally not allowed
before approval of final account and decree of distribution); Santa
Clara County Probate Rules §§ 5.6(c) (unless waived, computation of
fees must be 1ncluded in petition for final distribution), 5.7(d)
{allowances on extraordinary fees ordinarily not allowed):; Santa Cruz
County Probate Rules § 405 (ordinarily extraordinary fees not allowed
before approval of final accounting); Solano County Probate Rules
§ 8.11{d) (partial payment of fees ordinarily disallowed wntil first
accounting and showing of need for additional administration; total
fees not allowed before approval of final account and final
distribution); Stanislaus County FProbate Poliecy Manual §§ 1003
{petition feor distribution must show calculation of fees), 1004 (total
fees ordinarily not allowed before approval of final accounting),
1008(b) (court prefers to consider extraordinary fees at time of final
account}, 1102(e) (petition for final distribution must contain
computation of fees requested or walver); Tuolumne County Probate
Rules, Rules 12.11(e) (no allowance of extraordinary fees will be made
except for good cause shown), 12.14 (final account or petition for
final distribution must contain computation of fees requested); Ventura
County Probate Rules § 11.12{(c) (account or petition for distribution
must show feegs pald and caleculation; total fees ordinarily not allowed
before approval of final accounting and decree of distributiomn); Yolo
County Probate Rules § 20.5 {(petition for distribution seeking approval
of fees must show calculation); Probate BRules of Third District
Superior Courts, Rules 12,12(E) (no allowance of extracrdinary fees
made except for good cause shown), 12.15 (petition for final
distribution shall contain computation of fees requested).

§ 10852, Matters to be considered in determining compensation for
extraordinary services

10852, In determining what is just and reasonable compensation

for extraordinary services, the court shall consider all of the
relevant circumstances, which may include but are not limited to the
following:

{a) The nature and difficulty of the task performed.

{(b) The results achieved.
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(c¢) The benefit to the estate as a whole rather than the interests
of particular beneficiaries.

(d) A detailed description of the services performed,
demonstrating the productivity of the hours spent.

(e) The expertise, experience, and professional standing in the
community of the person performing the services.

(f) The amount of the fee provided by Section 10800 or 10830, and
whether it constitutes adequate compensation for all services rendered.

{g) The hours spent.

(h) The usual hourly rate of the person who performed the services,

(1) The total amoumt requested.

(]) The size of the estate and the length of administration.

Comment, Secticn 10852 is a new provisicn drawn from the attorney
fee standard in Los Angeles County. See Los Angeles County Probate
Policy Memorandum § 15,08, reprinied in California Local Probate Rules
(9th ed., Cal. Cont. Ed. Bar 1988).

Even though services are extraordinary, the court still has
discretion whether or not to award compensation for them. Estate of
Walker, 221 Cal. App. 2d 792, 34 Cal., Rptr. 832 (1963). It is not
anticipated that the court will require a showing under subdivision (f)
of the ordinary services provided to the estate unless there is some
cbjection to the request for the additional fee for the extraordinary
services. See also Business and Professions Code Section 6147.5 (court
to consider but not bound by provision in agreement retaining attorney
as to hourly rates or other standard rates).

As to what constitutes an extraordinary service, see the Comment
to Section 10831. See also 10853 (paralegal performing extraordinary
services).

Note, Section 10852 closely follows the language of Section 15.08
of the Los Angeles Probate Policy Manual, the relevant part of which
reads:

1. In evaluating the justification for an award of fees
for extraordinary services, the court will take inte
consideration:

A. Nature and difficulty of the task performed.

B. Results achieved.

C. Benefit to the estate as a whole rtather than the

interests of particular beneficlaries.

D. Detailed description of services performed

demonstrating productivity of hours spent.

E. Expertise, experience and professional standing of

the atterney in the community.

F. The statutory fee and whether it constitutes adequate

compensation for all the services rendered by the

attorney.

G. Hours spent.
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H. Bourly rate per person performing services.
I. Total amount requested.
J. Size of the estate and length of administration.

§ 10853. Services of paralegal performing extraordinary services

108513. The attornmey for the perscnal representative may be
allowed compensation for extraordinary services performed by a
paralegal under the direction and supervision of an attorney. The
petition for allowance of compensation for extraordinary services shall
include a statement of the hours spent and services performed by the
paralegal. 1In determining the amount of compensation to be allowed,
the court shall take 1nto consideration the extent to which the
services were provided by the paralegal zand the extent of the
direction, supervision, and responsibility of the attorney.

Comment, The first two sentences of Section 10853 restate without
substantive change the second and third sentences of former Section
910. The third sentence, which is new, makes clear that the
compensation awarded to the attorney for extraordinary services is to
take Into consideration the extent to which the services were performed
by the paralegal and the fact that the attorney is responsible for
directing and supervising the paralegal and for the work produced by
the paralegal.

§ 10854, Limitation on allowance of compensation for extraordinary
services

10854, FRotwithstanding Sections 10850 and 10851, the court may
allow compensation for extraordinary services before final distributien
when any of the following requirements 1s satisfied:

(a) It appears 1likely that administration of the estate will
continue, whether due to litigation or otherwise, for an unusually long
time.

(b) Present payment will benefit the estate or the beneficiaries
of the eatate.

{¢) Other good cause is shown.

Comment. Section 10854 is a new provision drawn from local court
rules. In many cases, present payment will benefit the estate;
compensation will be allowed near the end of a tax year to absorb
estate income so that the income will not be taxable.

Section 10854 applies only to compensation for extraordinary
services of the personal representative and estate attorney, not to
compensation of experts employed under Section 10804 {(including, for
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example, an attorney hired to bring a law suit to collect a debt owed
by a third person to the estate or to handle litigation against the
decedent or the estate, to do tax returns, and the like)., An attorney
hired under Section 10804 may be paid periledically or upon completion
of the work, but the need for the atterney and the fee paid 1s subject
to court review on the final account 1f not previocusly authorized or
approved by the court, See the Comment to Section 10804.

Note, For the local court rules from which Section 10854 1is
drawn, see Lake County Probate Rules § 13.4(g); Marin County Rules of
Probate Practice § 1203; Merced County Probate Rules § 1108; Orange
County Probate Policy Memorandum § 8.04; Riverside County Probate
Policy Memoranda § 6.1004; Sacramento County Probate Policy Manual
§ 708; San Bernardino County Probate Policy Memorandum § 906; San
Francisce Probate Manual § 13.03(a); San Mateo County Probate Rules,
Rule 486(a); Santa Clara County Probate Rules § 5.7(d); Santa Cruz
County Probate Rules § 405; Stanislaus County Probate Pollcy Manual
§ 1008(h); Tuolumne County Probate Rules, Rule 12.11(e); Probate Rules
of Third District Superioer Courts, Rule 12,12(E).
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CONFORMING REVISIONS /¢? é
/ .

Business and Professions Code 14 technical amendment
ees

6148, (a) Ia Except as otherwise provided in subdivision (d), in
any case het——coming-within Seetion—6147 Iin which it is reasonably
foreseeable that total expense to a clienty (including attorney fees)

will exceed one thousand dollars ($1,000), the contract for services in
the case shall be in writing and shall contain all of the fellowing:

(1) The hourly rate and other standard rates, fees, and charges
applicable to the case.

{2) The general nature of the legal services to be provided to the
client,

(3) The respective responsibilities of the attorney and the client
as to the performance of the contract,

(b) All bills for services rendered by an attorney to a client
shall clearly sgtate the basis thereof, including the amount, rate,
basis for calculation, or other method of determination of the member’'s
fees; and, upon request by the client, the attorney shall provide a
bill to the client no later than 10 days following the request. The
client is entitled to simllar requests at intervals of no less than 30
days following the initial request.

{c) Failure to comply with any provision of this section renders
the agreement voldable at the option of the cllient, and the attorney
shall, wupon the agreement being volded, be entitled to collect a
reasonable fee,

(d) This section shall nct apply to any of the following:

{1) Services rendered Iin an emergency to aveid foreseeable
prejudice to the rights or interests of the client or where a writing
1s otherwise impractical.

{2) An arrangement as to the fee implied by the fact that the
attorney's services are of the same general kind as previously rendered
to and paid for by the client.

{3) If the client Xknowingly states in writing, after full
disclosure of this section, that a writing concerning fees is not

required.

—43—




{4) If the client is a corporation.
A case coming within Section 6147 or 6147.5
{e) This section applies prospectively only to fee agreements
following its operative date.

Comment , Section 6148 1is amended to add paragraph (5} of
subdivision (d). This paragraph reflects the addition cof Section
6147.5 and includes a reference to Section 6147 as a substitute for the
reference to Section 6147 which formerly appeared in the introductory
portion of subdivision (a).

Section 6147.5 covers legal services provided to the personal
representative in a formal probate proceeding. See Section 6147.5(a).
Section 6148 continues to govern legal services provided in connection
with the estate of a decedent where there 1s no formal probate
proceeding or where there are legal services provided with respect to
the portion of the estate that 1s not subject to probate or where legal
gservices are provided to the estate by an attorney other than the
estate attorney (as where an atterney 1s retailned to bring an action to
collect a debt owed to the estate). See Probate GCode Sections 13157
(attorney fee determined by agreement between parties for proceeding to
obtain a court order determining succession to real property of small
estate), 13660 (attorney fee determined by agreement between parties
for petition to obtain a court order determining or confirming property
pasgsing to or belonging to surviving spouse). See also Probate Code
Sections 13100-13116 (affidavit procedure to <cellect or transfer
personal property of small estate), 13200-13209 {procedure to make real
property title records reflect transfer of property to decedent's heirs
or beneficiaries where small estate). See also the Ccomment to Probate
Code Section 10804,

Probate Code § 8547 [enacted 1988] (technical amendment). Compensation

8547. (a) Subject to the limitations of this section, the court
shall fix the eommissiern and allewanees compensation of the special
administrator and the #£ees compensation of the attorney of the speclal
administrator,

(b) The eommiassion compensation of the special administrator shall
not be allowed until the close of administration, unless the general
personal representative joins in the petition for allowance of the
special administrator's eoemmissiern compensation or the court in its
disceretion so allows. Bxtra—alleowanees Compensation for extracordinary
services of a special administrator may be allowed on settlement of the
final account of the special administrator. The total eemmissien
compensation paid and ext¥a allewarees made to the special

administrator and general personal representative shall not, together,
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exceed the sums provided in this-eeode Part 7 (commenci with Section

10800) of Division 7 for ecommissien and extra allowanees compensation

for the ordinary and extraordinary services of a personal

representative. If the same person does not act as both speclal
administrator and general personal representative, the commissien and
atlewanees compensation shall be divided in such proportions as the
court deema determines to be just or as may be agreed to by the special
administrator and general personal representative.

{c) The total fees compensation pald to the attorneys both of the
gpecial administrator and the general personal representative shall
not, together, exceed the sums provided in this-eede Part 7 (commencing
with Section 10800} of Division 7 as compensation for the ordinary and

extraordinary services of attorneys for personal representatives. When
the same attorney does not act for both the special administrator and
general personal representative, the £ees compensation shall be divided
hetween the attorneys in such proportions as the court deems determines
to be just cor as may be agreed to by the attorneys,

{d) Fees Compensation of an attorney for extraordinary services to
a speclal administrator may bhe awarded in the same manner and subject
to the same standards as for extrsordinary services to a general
personal representative, except that the award of £ees compensgation to
the attorney for extraordina serviceg to the special a istrator
may be made on settlement of the final account of the special
administrator.

Comment . Section 8547 is amended to change "commlssion and
allowances"” and "fees" to "compensation”, consistent with the
terminology used in Part 7 (commencing with Section 10800)
(compensation o¢f personal representative and estate attorney) and to
make other nonsubstantive, clarifying revisions.

Probate Code § 10954 [enacted 1988] (technical amendment). Vhen
account not required

10654, (a) Notwithstanding any other provision of this part, the
personal representative is not required to file an account if any of
the following conditicns is satisfied as to each person entitled to
distribution from the estate:

{1) The person has executed and filed a written waiver of account
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or a written acknowledgment that the person's interest has been
satlsfied.

{2) Adequate provision has been made for satisfaction in full of
the person's interest. This paragraph does neot apply to a residuary
devisee or a devisee whose Interest in the estate is subject to
abatement, payment of expenses, or accrual of interest or income,

(b} A walver or acknowledgment under subdivision (a) shall be
executed as follows:

(1) If the person entitled to distribution is an adult and
competent, by that person.

(2) If the person entitled to distribution is a miner, by a
person authorized to recelve money or property belonging to the
minor. If the waiver or acknowledgment 1s executed by a guardian of
the estate of the minor, the wailver or acknowledgment may be executed
without the need to obtain approval of the court in which the
guardianship proceeding is pending.

(3) If the person entitled to distributiocn is a conservatee, by
the conservator of the estate of the conservatee. The waiver or
acknowledgment may be executed without the need to obtain approval of
the court in which the conservatorship proceeding is pending.

(4) If the person entitled to distribution is a trust, by the
trustee, but only if the named trustee's written acceptance of the
trust is filed with the court. In the case of a trust that is subject
to the continuing jurisdiction of the court pursuant to Chapter 4
{commencing with Section 17300) of Part 5 of Division 9, the walver or
acknowledgment may be executed without the need to obtain approval of
the court,

{5) If the person entitled to distribution is an estate, by the
personal representative of the estate. The walver or acknowledgment
may be executed without the need to obtain approval of the court in
which the estate 1s being administered.

(6) If the person entitled to distribution is incapacitated,
unborn, unascertained, or is a person whose identity or address is
unknown, or is a designated class of persons who are not ascertained
or are not in being, and there is a guardian ad litem sappointed to
represent the person entitlied to distribution, by the guardian ad
litem.
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(c) Notwithstanding subdivision (a):

(1) The personal representative shall file a final report of
administration at the time the final account would otherwise have been
required. The final report shall include the amount of £ees and
eopmiasiens compensation paid or payable to the personal
representative and to the attorney and shall set forth the basis for
determining the amount,

{2) A creditor whose interest has not bheen satisfied may petition
under Section 10950 for an account,

Comment . Section 10954 is amended to change "fees and
commissions” to "compensation," consistent with the terminology used in
Part 7 (commencing with Section 10800) (compensation of personal
representative and estate attorney),

Probate Code § 12205 [enacted 1988] (technical amendment). Sanction
for failure to timely close estate

12205, If the time taken for administration of the estate exceeds

the time required by this chapter or prescribed by the court, the court
may, on the hearing for final distribution or for an allowance on the
eeommiasions compensation of the personal representative or on the fees
of the attorney, reduce the ecommisaiens er £fees compensation by an
amount the court é&eews determines to be appropriate, regardless of
vhether the eommiesions or fees compensatjon otherwise allowable under
the—provisiona—offections 90k-anpd—930 Part 7 (commencing with Section
10800) would be reasonable compensation for the services rendered, 1f
the court determlnes that the time taken was within the control of the
personal representative or attorney and was not in the best interest of
the estate or interested persons. In making a determination under this
section, the court shall take into account any action taken under
Section 12202 as a result of a previocus delay.

Comment. Section 12205 1s amended to change "commissions" and
"fees" to "compensation," consistent with the terminology used in Part
7 {commencing with Section 10800) {compensation of personal
representative and estate attorney) and to substitute a reference to
that part which superseded former Sections 901 and 910.
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COMMERTS TO REPEALED PROBATE CODE SECTIONS

§ 900 (repealed). Personal representative's compensation; remumciation
of compensgation provided by will

Comment. Former Section 900 is restated in Section 10802 without
substantive change. See also Section 10833 and the Comment to that
section,

901 (repealed Percentage ¢ ensation; apportionment

Comment. The first sentence of former Section 901 is superseded
by subdivision (a) of Section 10800 and by Section 10802. See also
Section 10833 and the Comment to that section. The second sentence is
restated in Section 10805 without substantive change. 3See alsoc Section
10835 and the Comment to that section. The third sentence is restated
in subdivision (b) of Section 10800 without substantive change.

The last sentence of former Section 901 is not continued. Before
1965, the usual practice was to use gross value of real property to
calculate the statutory fee unless the property was sold during
probate, in which case only the decedent's equity in the property was
used., Under the 1965 revision to former Section 901, gross value was
ugsed, whether or not a sale had taken place. See Review of Selected
1965 Code Legislation, at 222 (Cal. Cent. Ed, Bar 1965). The last
sentence of former Section 901 was included in 1965 to make clear that
the former practice was being changed; 1t is no longer necessary to
continue this sentence.

902 {repealed Extraordina services: 1 ent_of tax specialists

Comment, The first sentence of former Section 902 is restated in
Section 10801 without substantive change. The 1listing in former
Section 902 of examples of what constitutes extraordinary services is
not continued. The former list was Incomplete. See Estate of Buchman,
138 Cal. App. 2d 228, 291 P.2d 547 (1955). Omission of the list is not
intended to change the law, but rather to recognize that case law is
well developed in this area. See the Comment to Section 10831,

The second sentence of former Section 902 is restated in Section
10804 without substantive change.

903 (repealed). Contract for higher compensation wvoid
Comment. Former Section 903 is restated in Section 10803 without

substantive change. See also Section 10832 and the Comment to that
section.

§ 904 (repealed). Petition for allowance on compensation; notice

Comment. Former Section 904 is continued in substance in Secticn
10850. The authority in former Section 904 for the court te require
further or additional notice is superseded by Section 1202,
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§ 910 (repealed}. Attorney's compensation; services by paralegal

Comment. The first sentence of former Section 901 is superseded
by Sections 10830 and 10831. See also Sections 10832, 10833, and 10835
and the Comments to those sections. The second and third sentences are
restated in the first two sentences of Section 10853 without
substantive change.

§ 911 {repealed), Petition for allowance on compensation; notice

Comment. Former Section 911 is continued in substance in Section
10850.
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