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Memorandum 88-65 

Subject: Study L-30l2 - Uniform Management of Institutional Funds Act 

At the January meeting, the Commission decided to consider whether 

the scope of the California version of the Uniform Management of 

Institutional Funds Act should be expanded. (Valerie J. Merritt' s 

letter requesting this study is attached as Exhibit 1.) 

The Uniform Management of Institutional Funds Act of 1972 (UMIFA) 

permits eleemosynary organizations to take advantage of the 

appreciation of their endowments, to delegate day-to-day investment 

management, and to be released from outmoded, wasteful, or unworkable 

restrictions on gifts by petition to court. (The prefatory note and 

official text of UMIFA is attached as Exhibit 2.) 

As enacted in 1973, the California version of UMIFA applies only 

to certain higher educational institutions, specifically "a private 

incorporated or unincorporated organization organized and operated 

exclusively for educational purposes and accredited by the Association 

of Western Colleges and Universities to the extent that it holds funds 

exclusively for any such purposes." Educ. Code § 94000(a). As 

promulgated, however, UMIFA applies to "an incorporated or 

unincorporated organization organized and operated exclusively for 

educational, religious, charitable, or other eleemosynary purposes, or 

a governmental organization to the extent that it hold funds 

exclusively for any of these purposes." UMIFA § 1(1). 

Expansion of Scope of UMIFA 

Our research has not turned up any reason to continue the 

restricted scope of UMIFA. None of the other 28 jurisdictions that 

have enacted UMIFA adopted such a drastic restriction. Uniform Laws 

Annotated indicates that only two states have limited the type of 

institutions to which the act applies. North Carolina and Oregon do 

not apply UMIFA to funds held by governmental organizations. 
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The California statute was originally enacted as a pilot study 

subject to a five-year sunset provision. Ms. Merritt suggests that the 

failure to expand the coverage of the statute beyond certain colleges 

and universities when the sunset provision was repealed was an 

oversight. However, it may also be assumed that the impetus for 

repealing the sunset provision came from the private colleges and 

universities who had been using the statute and they had no particular 

interest in expanding its scope. 

Relation of UMIFA to Nonprofit Public Benefit Corporations Law 

The Nonprofit Public Benefit Corporations Law (Corp. Code § 5110 

et seq.) contains detailed provisions relating to the duties and 

liability of directors. We assume that these provisions should prevail 

over conflicting provisions in UMIFA. In addition, Corporations Code 

Section 5240(e) provides that the investment rules of that section do 

not preclude the application of UMIFA if it would otherwise be 

applicable. These questions are discussed in the note following draft 

Section 18506 in the attached draft tentative recommendation. 

Location of Expanded UMIFA 

Because of its restricted application, UMIFA was moved from the 

Civil Code to the Education Code when the trust provisions in the Civil 

Code were generally repealed in connection with the enactment of the 

Commission's Trust Law. See 1986 Cal. Stat. ch. 820, § 24 (operative 

July I, 1987). Obviously, it is not appropriate to keep UMIFA in the 

Education Code if it applies to charitable trusts in general. The 

staff suggests consideration of two locations: the Probate Code or the 

Government Code. 

Locating UMIFA in the Probate Code as a part of the Trust Law 

makes sense. Probate Code Section 15004 provides that the Trust Law 

applies to charitable trusts subject to the jurisdiction of the 

Attorney General unless otherwise provided by statute or unless there 

is a conflict with the Uniform Supervision of Trustees for Charitable 

Purposes Act. The Trust Law also contains some provisions concerning 

the duties of trustees of private foundations, charitable trusts, and 

split-interest trusts. See Prob. Code §§ 16100-16105. See also Prob. 
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Code § 17210 (enforcement of beneficiary's rights under charitable 

trust by Attorney General). The draft statute attached to this 

memorandum tentatively locates UMIFA in the Probate Code. 

There is also some logic in locating UMIFA in the Government Code 

with the Uniform Supervision of Trustees for Charitable Purposes Act 

(Gov't Code §§ 12580-12597). However, the best option might be to move 

the Uniform Supervision Act to the Probate Code and put it with the 

UMIFA in a new Part 7 of Division 9 (commencing with Section 18500). 

Comments of Interested Persons 

At this point, the draft recommendation does not reflect much 

input from interested persons. The staff is in the process of locating 

representatives of institutions that would be affected by this proposal 

so that we can have the benefit of their views. The Nonprofi t 

Corporations and Unincorporated Associations Committee of the Business 

Law Section has also indicated a willingness to consider this 

material. We also expect to hear the views of the charitable trust 

attorneys in the Attorney General's office. Any comments we receive 

before the October meeting will be considered in later supplements. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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FEDERAL EXPRESS 

Re: Uniform Management of Institutional Funds Act, 
California Education Code Section 94600, et seq. 

Dear John: 

I am not writing this letter as the representative of 
any Bar Association, but as an individual. 

In the course of doing the comprehensive revision of 
California trust law, the Uniform Management of Institutional 
Funds Act (hereafter "Uniform Act") was moved from the Civil Code 
to the Education Code. So far as I can tell from the material I 
have, 'there was no attempt at the time to study the current 
version of the Uniform Act and to consider suggestions for its 
revision. I would like to suggest that further changes be made 
to this Act, and that its location in the California Education 
Code be reconsidered. 

In general, public policy favors the uniform and 
universal adoption of uniform acts. On the other hand, 
California has a history of adopting uniform acts with revisions 
made to improve them. While I support improvements, I believe it 
is important to examine deviations between California law and the 
uniform acts to make sure each such deviation is an improvement. 

I enclose a copy of the entire ,section on the Uniform 
Management of Institutional Funds Act, annotated to show the 
adoption of various portions of it by various states and to show 
the comments of the Commission on Uniform State Laws. If you 
compare Section 1 of the Uniform Act to California Education Code 
Section 94600, it is immediately evident that the scope of 
application of California Education Code 94600 is much more 
limited. I would like to suggest that this section be modified 
so that it contains the same breadth of application as the 
Uniform Act. I see no reason why the Uniform Act should be 
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restricted only to private educational organizations. I believe 
it should be expanded to non-profit organizations generally, 
including public institutions. A broad definition of 
"institution" will mean that a broader group of organizations 
will be able to avail themselves of the greater flexibility that 
the Uniform Act provides for investment management. In addition, 
because the California version of the Uniform Act provides that 
any institution availing itself of the powers granted under the 
Uniform Act shall file with the Registrar of Charitable Trusts 
such reports as may be required by the Attorney General, it may 
also increase the scope of supervision of the Attorney General 
over charitable institutions. All in all, I perceive only 
salutary effects of.expanding the definition of "institution" and 
no detrimental effects. 

I also enclose with this letter a copy of the 
historical note which is an annotation to former Civil Code 
Section 2290.1 found in west Annotated California Codes. Section 
4 of statutes 1973, Chapter 950, page 1789, provided in part: 
"The Legislature declares, therefore, that it is in the public 
interest to authorize a pilot study for a limited period of time 
of these expanded investment and expenditure policies by a 
limited class of reputable, substantially endowed educational 
institutions faced- with these problems." Apparently, in 1978, 
the Legislature was sufficiently pleased with the success of the 
"pilot study" that the sunset provision contained in the 1973 law 
was repealed. However, there was no expansion of the limited 
class of eligible institutions at the same time. I believe that 
this failure to enlarge the class of eligible institutions was 
inadvertent. Given the success under the Uniform Act for those 
institutions covered by it, I believe it would be appropriate to 
enlarge the class of institutions which may avail themselves of 
this act. 

Obviously, if the definition of "institution" is 
broadened so that it includes institutions other than educational 
institutions, you should consider whether the Uniform Act should 
be relocated. If;l'is not limited solely to educational 
institutions, it should be removed from the Education Code and 
placed elsewhere. I suggest placing it with the provisions 
governing charitable trusts in the Probate Code. 

I recognize that the Commission has a great deal on its 
agenda with regards to trying to complete the Probate Code 
revision process as soon as possible. However, I believe that 
this is a matter of some importance. I would submit that it is 
at least equal in importance to the revision of the Uniform 
Dormant Mineral Interests Act which is on the November agenda. I 
request that this matter be brought to the attention of the 
Commission at the November meeting and that you seek to prepare a 
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brief staff report on this issue and set it for the December 
meeting. Alternatively, this issue could be incorporated in the 
"clean-up" legislation to be considered in the riext session. 

VJM:brm 
Enclosure 

sv:;;;~ ~* 
ValerieJ. M ritt, Esq. 



Memo 88-65 EXHIBIT 2 

UNIFORM MANAGEMENT OF 
INSTITUTIONAL FUNDS ACT 

1972 Act 

Table 0/ Juri&dictions Witernn Act Has Bun Adopted 

Jurisdlctloot Laws Effectiye Date Statutoryeltatloo 

c.r.tom/.l ....... 1973, c. 950 9-30-1973 Wost'. Ann.Cal.eIY.Code, Sf 2290.1 
to 2290.12. 

ColOrado .•.•..•. 1973, Co 126 e.R.S. 15-1-nOI to 15-1-1109. 
eomo<tJcut •.... 1973, P.A. 7-1-1973 C.G.S.A. Sf 45-1OOh to 45-1000. 

73-548 &-11-1973' 

DtIa ..... •·•···· . 1974,c.572 7-29-1974 12 D.te. Sf 4701 to 4708. 
Din. of Columbia D.e.Laws No. 4-&-1977 D.e.Code 1981, Sf 32-<401 to 

1-103 32-109. 
Goot<lio •••••• " . 1984, p. 831 J-28-1984 D.e.G.A. Sf 44-15-1 to 44-15-8. 
Dr.,.; •.•...•.• ' .. 1973, PA 10-1-1973 S.HA dI. 32, 111101 to 1110. 

78-866 
IWIsU .•.•.•..• 1973,c.226 7-1-1973 K.S.A. 58-3601 to 58-nl0. 
Kentucky· .•.•.•. 1976, c. 115 &-19-1976 KRS 273.510 to 273.590. 
Louisiana •....•. 1976, No. 410 7-11-197b' LSA-R.S. 9:2337.1 to 9:2337.8. 
Maryland ••••••• 1973, c. 8lB 7-1-1973 Code, Estates and Trusts, Sf 15-401 

to 15-409. 
MassachusetU •.. 1975, c. 886 1-17-1976' M.G. L.A. c. 180A, Sf I to 11. 
Mlchi9Oll .••.•... 1976, P.A. 157 &-17-1976 M.C.L.A. Sf 451.1201 to 451.1210. 
Minnesota .•.•... 1973, c. 313 8-1-1973' M.S.A. Sf 309.62 to 309.71. 
Montini ....... . 1973,c.389 3-20-1973' MCA 72-30-101 to 72-30-207. 
New Hampshl,. •. 1973, c. 547:1 9-1-1973 RSA 292-8:1 to 292-8:9. 
NewJerwy .•.... 1975, c. 26 J-5-1975 N.J.S.A. 15:111-15 to 15:111-24. 
Now york •.•.•.• 1978, c. 690 7-25-1978 McKiNley'. N-PCL, Sf 102, 512, 

514,522. 
North Dakota •..• 1975, c. IBZ 7-1-1975 NOCC 15-67-l)1 to 15-67..;)9. 
Ohio .••••••••••• 1975,p.303 11-2&-1975 R.e. Sf 1715.51 to 1715.59. 
Oregon •.....•.•. 1975, c. 707 9-1J-1975 ORS 128.lIO to lZ8.355. 
Rhode Island ••.•• 1972,c.26O 5-1-1972 Gen. Laws 1956, Sf 111-12-1 to 

111-12-9. 
T ................ 197', c. 177 5-7-1973 T.e.A. §§ 35-10-101 to 35-10-109. 
Vermont ••••..•• 1973, No. 59 7-1-1973 14 V.S.A. Sf 3401 to 3407. 
Virginia ••••••••• 1973, c. 167 ~10-1973' Code 1950, §§ 55-268.1 to 

55-268.10. 
Washlnvton· .•..• 1973,c.17 &-7-1973' West's RCWA 24.44.010 to 

24.44.900. 
West V1r;inil •.•. 1979, c. 60 &-11-1979 Code, oC<H>A-l to ~. 
Wiscansln .•.•.•. 1975, c. 247 5-15-1976 W.SA 112.10. 

, Date of __ 01. • 

Rillodeal Note 

..,.. Uniform Management of I".titution- Conl.renee of Commialione .. on Uniform 
01 FuDCIo Act wu approved by the Nation&l State LaWI in 1972. 
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UN of Appreciation 

The argument for aIIowiDg prucieDt lIM of appreciacioD of endowment 
fuDda baa been stated in Cary and Bright, The Low and The Lon of 
E'1IdoIrmNIIt Funds 5-1; (1969): 

(TJoo ~ofteJI the desperate need of some inatitutions for funda to meet 
current operating expenaea haa led their managers, contrary to their 
beat long-term judgment, to forego inveatmenta with favorable growth 
proopec:ta if they have a 10 .. current yield. 

lI]t woUld be far wiaer to take eapitaJ gaina as .. en aa dividenda and 
interest into account in inveating for the higneat overatl return COlISis­
tent with the safety and preservation of the lunda invested. If the c ..... 

~ rent return is insufficient for the illStitution's needa, the difference 
between that return and .. hat it would have been under a more restrie­
tift potiey can be made up by the use of a prucieDt portion of capital 
gaina. 
The Uniform Act authorizes expenditure of appreciation subject to • 

standard of busine .. care and prucieDce. It aeerna unwise to fu: more 
eDd; ltandarda in a statute. To impose a greater COlIStructioD would 
hamper adaptation by different institutiona to their particular Deeda. 

The .tandard of care is that of a reasonable and prucieDt dinIctor of • 
IIOIlprofit corporat:ion--4imilar to that of a director of a busin ... corpo­
ration-which leeDIII more appropriate than the traditioDaI Prudent Man 
Rule applicable to private truateea. The approach baa been used else­
where. A New York statute aUowa inclusion in income of "so much of 
the realized appreciation u the board may deem prucieDt." New York 
[KcKbmey'sj Not-f_Profit Corporation Law § 513(d) (1970). a-nt 
enact'llenfll in New Jeraey, California, and Rhoda Wand follow the &ami 
patterD. N.J.s.A. § 15:18-8; Welt's AIIDo. Corp.Coda t 10251(c) (Cal­
if.); Ge ... La ... of R.I. § 18-2-2. 

The Act authorizel the appropriation of net appreciatioD. "ReaIlza.­
tion" of gaina and Ioua is an artificia1. rneaningleu CODCept in the 
CODtext of a nontuable eleemoaynary inltitutio... If gaina and Ioua 
had to be reaJized before being taken into aeeouJIt, a major objective of 
the Act, to avoid distortion of aou.ud investmeDt policiea, would be 
fruatrUed. If only reaJized capital gaina could be taken into acccMUIt, 
truateea or managers migbt be forced to aen their beat..-. apprec:iat. 
ed property, in order to produce ependable gaina and CODCeivabIy migbt 
spend realized gaina _ wben, beeauH of DDrUIized IoueI, the fuDd 
baa 110 Det appreeiation. 

The Act exdudea interests beld for private benefieiariee, eVeD thoagh 
a eIIarity is the ultimate beaefieiary, •. g., an indiYiduaI life interest 
followed by a charitable ...... inder. Also excluded is any truat managed 
by a Fof-sioaaI truatee ..,en though a ebaritable orguiaation ill the 
sole benefieiar1. 

f 

The Uniform Act baa been drafted to meet the objection that there 
win be a decline in gifta to charity because dooora cannot rely 011 their 
wiehea being euforeed if appreciation can be expended. The draftera 
.... convinced that donors aeldom give any incIieation of how they want 
the powth in their rifts to be treated. U, however, a donor doee 
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iodieate that he wishea to liJf~t expenditures to ordinary yield, under the 
Act his wiah .. wiil be respected. 

A statute suclt as this can be cOll8titutionally applied to gifts -0<1 
prior to ita enactment. There is no substantial authority to be found in 
law or reason for denying retroactive a!>plication. 

When the Unifonn Principal and IOc:<lme Act was adopted it chan~ 
th. apportionment of some itema of revenue between principal and 
income. It Was argued that the retroactive application of the statute to 
emang trusts would deprive either the income beneilciaries or the 
remaindermen of their property without due process of law. Professor 
Scott spoke for the overwhelming majority of commentators wheo he 
aaid: 

(T)here should be no constitutional objection to making the Aet retro..,. 
tift. The rules as 10 allocation should not be treated as absolute rul .. 
of property law. but rather as rules as to the administn.tion of the 
trnat. The purpose is to make allocations which are fair and impartial 
as between the successive beneficiaries. Scott, Principal or Income!. 
100 'l'nIats &: Est. 180. 251 (1961). 

Profeasor Bogert reached the same c:<lnclusion. Bogert. TM Lalli of 
7nutI "lid Tnu_ § 847, pp. 505-<i 12d ed. 19621. The courts which 
considered the matter reached the same conclusion. 

There is even leas reason to deny retroactive application to an appo,.. 
tioDmeDt ltatute which deals only with the endowment funds of el ... 
moayn&ry institutions, becanse the statute does not deprive any benef'r 
clary of vested property rigitts. In a broad oense, the publie is the real 
beneficiary of an endowment fund. c The only argument which can be 
made against retroactivity is that it might violate the intent of the 
dcmor. Such an argument was also made in respect of the Uniform 
PriDeipaI and Inc:ome Act., but it was uniformly rejected by the courts. • 
The language of a Minnesota case is typical: 

[JJt is doubtful whether testatm: had any clear intention in mind at the 
time the will was executed. It is equaUy plansible that if she had 
thoaJrht about it at ail she would have desired to have the dividends to 
go wliere the Jaw required them 10 go at the time they were reeeived by 
the trustee. • .. /n ,.., Gardner. Tnut. 266 Minn. 127, 132, 123 
N.W.2d 69, 73 (1963). 
In any event, the Act does not raise a problem of retroactive appJica­

tiOIl beeaUH the rule of construction of Section 3 is declaratory of 
aiating Jaw in that it interprets the presumed intent of the donor in the 
abaence of a olear statement of the donor's intention. 

Other aimiIar acts folio .. the same pattern. The Now York [McKin­
nets] Not-for-Profit Carporation Law Section 513(e) (1970) authorizing 
the expelICiiture of appreciation applillll to assets "held at the time when 
tJu. ehapter takes effect" sa well as to "assets hereafter reeeived." 
Similar language appeara in the New Jersey, California, aDd Rhode 
JaIaDd acts alltborizing expenditure of appreciation by eJeemoaynary 

lnatitutioaa. • 

Specific Investment Authority 

It seems reasonably clear that investment managers of endowment 
f1IDIk ara not IlaUted to investments alltborized to trustees. The broad 
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grant of investment authority contained in Section 4 of the Act express­
ly so provides. 

Authority to Delegate 

In the absence of clear Jaw reiating to the powers of governing boards 
of eleemos ynary institutions. some boards nave been aavised that they 
are subject to the nondeiegation strictures of proiessionai ~rivate trus­
tees. The board of an eleemosynary institution should be able to 
delegate day·to4iay investment management to committees or employ­
ee aDd to purchase investment advisory or management sel"Vlces. The 
Act so proviries. 

Standard of Care 

Fear of liability of a private trustee may have a debilitating effect 
upon members of a governing board. who are often uncompensated 
public-spirited citizens. They are managers of nonprofit corporations. 
guiding a unique and perna!", very large institution. The proper stan­
dard of responsibility is more anaiogous to that of a director of a 
businesa corporation than that of a professional private trustee. The 
Act establishes a standard of business care and prudence in the context 
of the operation of a nonprofit institution. 

Release of Restrictions 

It is established law that the donor may place restrictions on his 
largesse which the donee institution must honor. Too often. the res!lie­
tions on use or investment become outmoded or wasteful or unworkable. ~ 
There is a need for review of obsolete restrictions and a wav of 
modifying or adjusting them. The Act authorizes the govemin,!, bOard 
to obtain the acquiescence of the donor to a rei ..... of restrictions and, 
iD the absence of the donor, to petition 'he appropriate court for relief in 
appropriate cases. 

ConeJWlion 

Over a decade ago, Profesaor Kenneth Karat in an article iD the 
Harvard La.w Review stated the need for the Uniform Act: 

[T]he managers of corporate charity are still, at this late date, without 
adequate guides for conduct. The development of these standards is of 
some III'gency. The Efficiency of the Charitable Dollar. An Unf'tlled 
State Responsibility, 73 Harv.L.Rev. 433,435 (1960). 
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to the .... ta of the institution covered by 
this c:h&pter and the mlulta of the use of 
the power> granted by thia chapter with 
reapect: to sueh uaeta. Any institution 
eleetiug not to avail itself of the powel'!l 

. ·oomerred by thia chapter shall file a written 
.totement to IUeb effect with the registrar. 

''Thia _ shall remain in effect until 
January 1, 1983, and .. of that date ia 
repeaIed." 

~. ZZH.l1 Statui of ..... mlna boanIa 
''Nothing in thia chapter shall be deemed 

to uter the .tatua of governing boarda un­
der other chaptel'!l of thia title, or other 
Ian of the state." 

Mauaeh_ 
!oWl: 

Adds .eeliona .. fol-

"... MeWllulatlon of onnaol net In. 
COllie; neene 

i-rhe governing board. may accumulate 10 
mucb of the annual net income of the insti­
tutional lund .. ia prudent under the stan· 
dard eatablished by aeotion eight. and may 
bold any or all of l!Iuch accumulated lncome 
lD. an Income reeerve for eubeequent expen­
diture for the uae. and purposes for wlticll 
• ...,b institutional fund ia established or may 
add any or all of sucb aceumuiated inoome 
to tha priDeipai of such institutional fund, 
.. io prudent under said ltandard. Thia 
_ does not limit the authority of the 
... verning board to aeeumuiate income or to 
add the same to principal of an institutional 
fuDd as permitted Ilnder other law,. the 
terma of the applicable gift instrument, or 
the charter of the institution." 

... II. ReatrietlOnl In rift Inllrumanla 
~ uewnulation of Intome or addl· 
lloa to prlnelpol 

''Section four doH not apply if and to the 

menta executed or in effect before or after 
the effective date of this section." 

MI.h...... Adda a .ection u follows:· 

§ 451.1210 Conltructlon of oct not to 
prohibit in"Htmenta or ruaranteeinr of 
obUptionl reprdlell or financial retqrn 
or capital gain or lou 

'"i'hia act ,hall not be construed to pre­
vent an institution otherwise authorized by 
the terma of the appu..ble gift instrument 
establishing an endowment fund, or not pro­
hibited by the term. of the applicable gift 
instrument establishing an institutional 
fund which is not an endowment fund, from 
making an investment or guaranteeing the 
obligationa of others to further the educa­
tional, religioUl, charitable, or other .1 ... 
mOlynary purpose of the institution. reo­
gardleaa of whether any financial return is 
anticipated or any capital gain or .... ;" 
actually incurred." 

New H ... poltlre. Adda _tio.. .. fo~ 
Iowa: 

"292-B:1 Declaration of Purpo... It ill 
hereby declared to be in the public inter .. t 
and to be the policy of the state to promote, 
by aU reasonable means, the m.aintenan~ 
and growth of eleemosynary institutions by 
eneouraging them to establish and continue 
investment policies, without artificial eon­
straints. which will provide them with. the 
mean! to meet thft present and future needs 
of such eleemosynary institutions pursuant 
to the provisionl of this act.. To this end it 
ia hereby declared to be in the public in .... 
eat and to be the policy of the .tate to 
eneourage such inltitu.tioDl to adopt invest­
ment policies whuae objective ia to obtain 
the higbeot po •• ible total rate of return 
conaiatent with the standard of prudeDce." 

_t ·that the appu..ble gift instrument "ztZ-8:3-oa A.eumulollon of Annual 
iDdieatea the donor'. intention that income Net Income, Rner.., The governing 
of an institutional fund .hall not be aeeumu· board may accumulate 00 mueb of the annu· 
Iated or shall not be added to the principal al net income of an institutional fund II ;" 
of the fuDd. A .... trietion againat aeeumu- prudent under the atandard established by 
lalion or addition to principal may not be RSA 292-B:6, and may hold any or all of 
implied from a delignatiOD of a gift as an such accumulated income in IlD income re-
eDdowment fund, or from a direction or serve for su.bsequent expenditure for the 
authorization in the applicable gift inBtru· uses and pUrpoBet for which such institu-

'ment to apply to the uses and purposes of tional fund ia eatabliahed or may add any or 
the fund the 'income'. 'interest', 'dividends'. all of such aecumulated income to the prin-
'current1y expendable income', or 'rent, js. cipal of such institutional fU!ld. u, is pru.-
Ina. or profita', or a direction which con- dent under said standard. ThIS section d~ 
taioa other worda of similar import. This not limit the authority of the governmg 
rule of .... truction appUea to gift instru· board to accumulate income or to add the 
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INSTITUTIONAL FUNDS 

same to principa1 of an institutional fund as 
permitted under other law, the tenns of the 
applicable gift instrument,. or the charter of 
the institution." 

M292-B:3-b Re8triction. in Gift IMtru­
menta. The provisions of RSA 292-B:3-a 
do Dot apply if and to the extent that the 
applie&ble gift instrument indicates the do­
nors intention that income of an institution­
al fund shall not he accumulated or shall 
DOt he added to the principal of the fund. A 
reatriction against aeeumulation or addition 
to principal may not be implied from a des­
ignation of a gift as an endowment fund, or 
from a direction or authorization in the ap­
pJieable gift instrument to apply to the uses 
and Pu.rp0Be8 of the fund the 'income', 'in­
terest', 'dividenda'. 'currently expendable in­
come', or 'rent, i.!sues or profits'. or a dj. 

• 

reetion which contains other worda of sim­
ilar imporL Thil rule ot oonatruction ap­
plies to gift inBtnlmenta executed or in ef­
feet hefore or after the effective date of 
this section." 

New York. The New York act is a su~ 
stantial adoption of the major provisions of 
the Unifonn Aet. but contains numerolll 
variations, omissions and additional matter 
which cannot he clearly indicated by .tatu· 
tory notes. 

Rhode loland. The Rhode Island Act is • 
substantial adoption of the major provisions 
of the Uniform Act" but contains numerous 
variations. omiaaiona and additional matter 
which cannot he clearly indicated by ,tatu­
tory ootea . 
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UNIFORM MANAGEMENT OF 
INSTITUTIONAL FUNDS ACT 

AN Acr to establish guidelines for the management and use of invest­
menta held by eleemosynary institutions and fUnds. 

--1. Def"mitions. 
2. Appropriation of Appreciation. 
S. Rule of Construction. 
4. Investment Authority. 
5. Delegation of Investment Management. 
6. Standard of Conduct. 
7. Release of Restrictions on Use or Investment. 
S. Severability. 
9. Unifonnity of Application and Construction. 
10. Short Title. 
11. Repeal 

Be it /J1UJCted ..•.•.•••••••• 

§ 1. [Deflnjtiona1 

In this Act: . 

(1) "institution" means an incorporated or unincorporated organization 
organized and operated exclusively for educational, religious, charitable, 
or other eleemosynary purposes, or a governmental organization to the 
extent that it holds funds exclusively for any of these purposes; 

(2) "institutional fund" means a fund held by an institution for its 
exclusive use, benefit, or purposes, but does not include (i) a fund held 
for an institution by a trustee that is not an institution or (ii) a fund in 
which a beneficiary that is not an institution has an interest, other than 
poasible rights that could arise upon violation or failure of the purposes 
of the fund; 

(3) "endowment fund" means an institutional fund, or any part there­
of, not wholly expendable by the institution on a current basis under the 
terma of the applicable gift instrument; 

(4) "governing board" means the body responsible for the manag. 
ment of an institution or of an institutional fund; 

(5) ''historic dollar "alue" means the aggregate fair value in dollars of 
(i) an endowment fund at the time it became an endowment fund, (iiI each 
subsequent donation to' the fund at the time it is made. and (iii) each 
accumulation made pursuant to a direction in the applicable gift instru­
ment at the time the accumulation is added to the fund. The determina-

712 



INSTITUTIONAL FUNDS 11 

tion of historic dollar value made in good faith by the institution is 
conclusive. 

(6) "gift instrument" means a will, deed, grant, conveyanee, agree­
ment, memorandum, writing, or other governing document (including the 
terms of any institutional solicitations from which an institutional fund 
resulted) under which property is transferred to or held by an institution 
aa an institutional fund. 

COMMENT 

The Uniform Act applies generally 
to colleges, universities, hospitals, reli­
gioua organizations and other institu­
tions of an eleemosynary nature. It 
applies to a governmental organization 
to the extent that the organization 
holda funda for the listed purposes, 
e.g., a public school which has an en­
dowment fund. 

[Subaec. (1) 1 A non-governmental in­
stitution which is not ucharitable" in 
the classic sense is not within the Act, 
even though it may hold funda for 
such purpose. If the fund is separate 
and distinct from the noncharitable or­
ganization, the fund itself may be an 
institution, to which the Act applies. 

[Subaee. (2) 1 An institutional fund is 
any fund held by an institution which it 
may invest for a long or short term. 
Excluded from the Act is any fund 
held by a trustee which is not an insti­
tution as deimed in this Act, e.g., a 
bank or trust company, for the benefit 
of an institution even though the insti­
tution " the sole beneficiary. 

institution's purposes. Such a fund is 
not deemed to be held for the benefit 
of a particular student or patient as 
distinct from the 118e, benefit, or pl1I' 
poses of the institution, nor does the 
student or patient have an interest in 
the fund as a "beneficiary which is not 
an institution. tl 

The particular recipient of the aid of 
a charitable organization is not a "ben­
eficiary" in the sense of a beneficiary 
of a private trust; only the Attorney 
General or similar public authority 
may enforce a charitable trust. 4 
Scott, Law of Tnul8 § 348 pp. 2768-9 
(3d ed. 1967); Bogert, The Law of 
Tnul8 and 1hute .. §§ 411-15 pp. 
317-348 (2d ed. 1962). 

[Subaec. (3) 1 An endowment fund is 
an institutional fund, or any part the .... 
of, wbicb is held in perpetuity or for a 
term and which is not wholly expenda­
ble by the institution. Implicit in the 
definition is the continued maintenance 
of all or a specified portion of the 
original gift. "Endowment fund" is 
specially defmed because it is subject 
to the appropriation rules of Section 2. 

A fund held by an institution for the 
benefit of any noninstitutional benefI­
ciary is also excluded. The excl118ion 
would apply to any fund with an indi­
vidual beneitciary such as an annuity A restriction on uae that makes a 
trust or a unitrust. When the interest fund an endowment fund arises only 
of • noninstitutional beneficiary is ter- from the applicable gift instrument. 
minated, the fund may then become an If a goveming board has the power to 
institutional fund. ~ spend all of a fund but, in its discre-

The "use, benefit, or purposes" of an tion, decides to invest the fund and 
institution broadly encompasses all of spend only the yield or appreciation 
the activities permitted by its charter therefrom, the fund does not become 
or other source of authority. A fund an endowment fund under this defini­
to provide acholarshipa for students or tion, but it may be described as a "qua­
medieal care for indigent patients is swndowment fund" or a "fund func­
held by the school or hospital for the tioning as endowment." 
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A fund which is not an institutional 
fund originally and therefore not an 
endowment fund may become an en­
dowment fund at a later time. For 
example, a fund given to an institution 
to pay the grantor's widow a life in­
come, with the remainder to the insti­
tution, would become an institutional 
fund on the widow's death, and, if the 
fund were not then wholly expendable, 
it would become an endowment fund at 
that time. 

If a gift instrument provided that 
the institution could use the income 
from the fund for ten years and there­
after spend the entire principal, the 
fund would be an endowment fund for 
the ten-yesr period and would cease to 
be an endowment fund at the time it 
became wholly expendable. 

[Subsec. (4) 1 The definition is 
meant to designate the policy making 
or management group which has the 
responsibility for the affairs of the in­
stitution or the fund. 

[Subs..:. (5) J "Historic dollar value" 
is simply the value of the fund ex­
pressed in dollars at the time of the 
original contribution to the fund plus 
the dollar value of any subsequent 
gifts to the fund. Accounting entries 
recording realization of gains or losses 

INSTITUTIONAL FUNJ>s 

~ the fund have no effect upon his 
IC dollar value. No increase 0 ~r­
crease in historic dollar value o~ the. 
fund results from the sale of an e 
held by the fund and the reinvest~ 
of the proceeds in another .... l ent 

If the gift instrument directs Be 
!"ulation, the historic dollar value .zm 
mcrease WIth each accumulation. F 

I 'f d' R examp e. I a onor g1Ves an institutio 
$300,000 and directs that the fund is ~ 
be accumulated until its value reach •• 
$500,000, the historic dollar value win 
be th~ aggregate value of $500,001) at 
the time the fund becomes available 
for use by the institution. 

If under the terIIUI of the gift instru_ 
ment a portion of an endowment fund 
after passage of time or upon the ha~ 
pening of some event, becomes CUr­
rently wholly expendable, such POrtion 
should be treated as a separate fund 
and the historic dollar value of the 
remaining endowment fund should be 
reduced proportionately. 

[Subsec. (6) 1 A gift instrument es­
tablishes the terIIUI of the gift. It may 
be a writing of any form, or it may 
result from the institution's solicitation 
activities, or the by-laws, or other rules 
of an existing fund. 

Aedon In Adoptinc J urIodlctlona 

V_lIoDi (rom OffIcial Tnt: 
CaIiforala. In .ubsoc. (1), define. "Inoti­

tutioD" as u. private incorporated or unin~ 
eorporated organization organized and oper­
ated exclusively for educational purpos .. 
and accredited by the Association of West-

. ern Colleg .. and Universities to the e.tent 
that it holda funds exclusively for any of 
lucb purposee.". 

SuiIoec. (5) reads: "'Historic dollar value' 
meana the aggregate fair value in dollars of 
(i) an eadowment fund at the time it became 
an ODdowment fund, (ti) each subsequent 
donation to the fund at the time it ia made. 
aDd (iit) each accu11lulation made pursuant 
to I direction in the applicable gift instru­
ment at the time the accumulation ia added 
to the fund." 

In subsoc. (6), omila "writing". 

Con_tleal. In lubaec. (I), includes • 
eh&ritable tommunity trust as deacribed. in 
section 'lh'Il within the definition of insti­
tution. 

In subaec. (2), inserta "other than I fund 
which is held for a charitable comm1lDity 
trust'· following "not an institution" in 
clause (i). 

Subsec. (5) reads: 

•• 'Historic donu v&lu.' means the AIif&' 
gate fair value in dollars of 

"(A) an endowment fund at the time it 
bscame an ..oowment fund, 

"CB) eacb subsequent donation to the 
fund at the time it is made, and 

eolonolo. In subsec. (4), omitl "of an "(C) eaeh accumulation made pursuant to 
iDatitation or". I direction in the applieable gift instruJJlOllt 
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at the time the ac:oumll!ation ia added to the 
fund. 

"The detennination of historic: dollar va'" 
ue made in good faith by the in.titution is 
conclusive. OJ 

Geoq\a. Omila .ubaec:. (5). 

Kan.... Subaec:. (5) ... ada: "(5) 'historic 
dollar value' means the fair value in dollars 
of an endowment fund at the time it flnlt 
became an endowment fund, plus the fair 
value in dollars of each subsequent dona~ 
tion to the fund at the time it is made, plus 
the fair value in dollars of each accumula­
tion made pursuant to a direction in the 
applicable gift inatrument at the time the 
accumulation ia added to the fund. The 
detennination of historic dollar value made 
in good faith by the inotitution is conelu· 
sive;" 

Louisiana. In IUbo..,. (6), inaerta "dona­
tion," roUawing "gn.nt,". 

MI ........ IL Omits 8ub • ..,. (4). 

Sub • ..,. (5) reada: "'Hiatoric dollar value' 
rneana the aggregate fair value in doliara of 
(I) an endowment fund at the time it be­
came an endowment fund, (b) eaeh subs. 
quent donation to the fund at the time it is 
made, and (c) each accumulation made pur­
luant to I direction in the applicable gift 
inltrument at the time the accumulation ls 
added to the fund. The determination of 
historic dollar value made in good faith by 
the institution is coneluaive." 

MORtana. Subaec. (5) reada: 

II IHiitorie dollar value' means the aggre­
gate fair vllue in dollara of 

ii(a) aD endowment fund at the time it 
became an endowment fund, 

§1 

"(b) eaeh subsequent donation to the 
fund at the time it is made, and 

"(c) each accumulation made punuant to 
a direction in the applicable gift instrument 
at the time the accumulation is added '" the 
fund. 

"The determination of historic dollar val­
ue made in good faith by the institution is 
conclusive." 

N .... Jersey. In .ub.ec:. (I), inaerta "h0s­
pital" following iieharitabkt,". 

North Dakota. In lublec:. (2), ineludea • 
perpetual trult fund established by .ection 
153 of the Constitution of the state of 
North Dakota within the definition of "inati­
tutiona! fund". 

Ohio. In subaec. (1), ,ub,titutes "or rel~ 
gioWl" for u, religious, charitable, or other 
e1eemoayna.ry" and "either" for i'any", &nd 
adds sentence as follows: "Such definitiona 
do not apply to Section 109.23 of the Re­
vised Code." 

In 8Ubaee. (2), cia .... (b), omila ", other 
than polaibie righla that could ariae upon 
violation or fail .... of the purpooea of the 
fund". 

Oreron. In IUbsee. (1), defmel i'jnstibl· 
tion" as "an incorporated or unincorporated 
nonpublic organization organized and oper­
ated exclusively for educational, n!ligioos, 
charitable, or other eleemosynary pur­
poses." 

Tenn-. Introductory text reada: "AJJ 
used in this chapter, unieaa the context 
otherwise requirs:". 

V ennonL In IUbo..,. (5), make. some 
minor language eh&ngea without affectiog 
substance. 

Law R .. iew eo ......... WI .. 

Liability of directors and off"",rs of not­
fo"profit eorporstiona. Bennet B. Harvey, 
lr. 11 John Marshall L.Rev. 665 (1984). 

CIIaritieII ...s(l). 
CoIIeeea and Universities ..s(5).f 
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N_ of Declolo ... 

lurlldldlon 1 
Venue Z 

1. Iariadletlon 
The probate court is I "court of eom~ 

tent jurisdiction" to resolve questions of the 
lI1&Il8gement of • trust or charitable fund 
ariaing under the Uniform Management of 
Inatitutional Fuuda La.... Williama College 
Y. Attorney General, 1978, 3'15 N .E.2d 1225, 
3'15 Man. 220. 

I. Venae 
Probate court in county in which college 

baa ita uaual plaee of buainea& is an appro­
priate forum for granting college equitable 
relief under the Uniform Management of 
Inatitutional Funds Law. even though fund 
cIeri_ from inatrument made in another 

c:ounty or atate. Willia ... College v. AlI<>r. 
Dey General, 1978, 3'15 N.E.2d 1225, 3'15 
Muo. 220. 

The Berkshire CoUDty Probate Court Wu 
• proper. forum for action to resolve qUf!l. 

tiona of the management of charitable 
funda ariling under the Unifonn Manage. 
ment of Institutional Fuuda Law. although 
the trusts, and donors were strangen to 
the Probate Court in the .. nse that the 
~It inatitutio~. in i~ fonnation and opera~ 
lion, and the gifta to It, were all without the 
judicial aegis of the Berkshire County Pr0-
bate Court, where the eolleg. to whi,h 
funds were donated .... located within 
Berkshire County. no other c::ourt had as­
sumed jurisdiction u to inter vivo! gifts 
and probate in another eounty of estates of 
teat:amentary doDors had tenninated. Id. 

§ 2. [Appropriation of Appreciation) 

The governing board may appropriate for expenditure for the uses and 
purposes for which an endowment fund is established so much of the net 
appreciation, realized and unrealized, in the fair value of the assets of an 
endowmeni fund over the historic dollar value of the fund as is prudent 
under the standard established by Section 6. This Section does not limit 
the authority of the governing board to expend funds as permitted under 
other law, the terms of the applicable gift instrument, or the charter of 
the institution. 

COMMENT 

Thia section authorizes a governing 
board to expend for the purposes of 
the fund the inerease in value of an 
endowment fund over the fund's his­
toric dollar value, within the umita· 
tions ot Section 6 which establishes a 
standard of buaineBS care and pru­
denee. 

The section does not apply to funds 
which are wholly expendable by the 

institution BUell as so-ealled "quasi-en­
dowment funds" or "funds functioning 
as endowment", nor does the section 
limit or reduce any spending power 
grsnted by a gift instrument or other­
wise held by the institution. 

Unrealized gains and losses must be 
combined with realized ga,ins and loss­
es to insure that the historic dollar 
value is not impaired. 

~ ActIon In Adopll ... 1_ 
Vulationa fro. 0ft\daI TKI: preeeding fiseaI 1"" of the inatitution and 

CaJlfomla. Omita "and ll!lJ'ealized", and shall be set at any reuonable date prior to 
adda aenteDee which reads: "Appropria- each fiaeaI year." 
tioao ahaII be baaed upon an •• erage fllir Delaware. Make lOme language chane-
YaI ... conring • period of up to the five without affecting IUbetanee. 
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TENTATIVE RECOMMENDATION 

relating to 

su308 
08/23/88 

REVISION OF THE UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT 

California enacted the Uniform Management of Institutional Funds 

Act in 1973 as a pilot study, subject to a five-year sunset clause and 

restricted to certain accredited private colleges and universities. 1 

The official text of the Uniform Management of Institutional Funds Act 

has a much broader scope, applying to private educational, religious, 

charitable, and eleemosynary institutions and to governmental 

organizations holding funds for such purposes. 2 Apparently, the pilot 

study was successful, since the sunset provision was repealed in 

1978. 3 However, the restricted scope of the act remained unchanged. 

The Commission recommends that the California version of the 

Uniform Management of Institutional Funds Act be applied to the same 

organizations covered by the original uniform act. No persuasive 

reasons have been given for continuing the restrictions that applied 

under the originsl pilot study. None of the other 28 jurisdictions 

that have enacted the uniform act have so drasticslly restricted its 

scope. 4 The problems faced by charitable organizations that are 

treated by the uniform act are not unique to private colleges and 

1. See 1973 Cal. Stat. ch. 950, § 1 (enacting Civil Code §§ 2290.1-
2290.12). The sunset clause was enacted by 1973 Cal. Stst. ch. 950, 
§ 3. The act was moved to Education Code Sections 94600-94610 when the 
Civil Code trust provisions were generally repealed in connection with 
enactment of the new Trust Law. See 1986 Cal. Stat. ch. 820, §§ 7, 24. 

2. See Unif. Management Inst. Funds Act § 1(1) (1972). 

3. 1973 Cal. Stat. ch. 806, § 1. 

4. See annotations at 7A U.L.A. 714-27 (1985) & Supp. at 143-44 (1988). 

-1-



universities. 5 The effect of this recommendation would be to extend 

the benefits of the uniform act to all educational, religious, 

charitable, or eleemosynary insti tutions. Speci fically, these 

institutions would be able (1) to use appreciation of endowment funds 

subject to a fiduciary standard, (2) to delegate day-to-day investment 

management to committees and employees and hire investment advisory or 

management services, and (3) to release obsolete or impracticable 

restrictions on use of endowment funds with the donor's consent or on 

peti t ion to court and notice to the Attorney General. 6 Extending the 

act's application would also provide guidance as to the board's power 

to invest and manage property and the standard of care governing the 

exercise of the board's powers. 7 

5. In addition, the Commission recommends that the act be moved to the 
Probate Code. The Education Code is not an ideal location if the act's 
coverage is expanded beyond private colleges and universities. It is 
appropriate to place the expanded act with the Trust Law, since the 
Trust Law also applies to charitable trusts. See Prob. Code § 15004. 

6. For the existing provisions that would apply under a broadened 
statute, see Educ. Code §§ 94602 (use of appreciation), 94605 
(delegation of authority), 94607 (release of restrictions). See 
generally Prefatory Note, Uni!. Management Inst. Funds Act (1972), 7A 
U.L.A. 706-09 (1985). 

7. For the existing provisions that would apply under a broadened 
statute, see Educ. Code §§ 94604 (investment authority), 94606 
(standard of care). 
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The Commission's recommendation would be effectuated by enactment 

of the following measure: 

An act to amend Section 5240 of the Corporations Code, to add Part 
7 (commencing with Section 18500) to Division 9 of the Probate Code, 
and to repeal Chapter 6 (commencing with Section 94600) of Part 59 of 
Division 10 of Title 3 of the Education Code, relating to the Uniform 
Management of Institutional Funds Act. 

The people of the State of California do enact as follows: 

Corporations Code § 5240 (amended), Investments under Nonprofit Public 
Benefit Corporations Law 

SECTION 1. Section 5240 of the Corporations Code is amended to 

read: 

5240. (a) This section applies to all assets held by the 

corporation for investment. Assets which are directly related to the 

corporation's public or charitable programs are not subject to this 

section. 

(b) Except as provided in subdivision (c), in investing, 

reinvesting, purchasing, acquiring, exchanging, selling and managing 

the corporation's investment, the board shall do the following: 

(1) Avoid speculation, looking instead to the permanent 

disposition of the funds, considering the probable income, as well as 

the probable safety of the corporation's capital. 

(2) Comply with additional standards, if any, imposed by the 

articles, bylaws or express terms of an instrument or agreement 

pursuant to which the assets were contributed to the corporation. 

(c) No investment violates this section where it conforms to 

provisions authorizing such investment contained in an instrument or 

agreement pursuant to which the assets were contributed to the 

corporation. No investment violates this section or Section 5231 where 

it conforms to provisions requiring such investment contained in an 

instrument or agreement pursuant to which the assets were contributed 

to the corporation. 

(d) In carrying out duties under this section, each director shall 
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act as required by subdivision (a) of Section 5231, may rely upon 

others as permitted by subdivision (b) of Section 5231, and shall have 

the benefit of subdivision (c) of Section 5231, and the board may 

delegate its investment powers as permitted by Section 5210. 

(e) Nothing in this section shall be construed to preclude the 

application of the Uniform Management of Institutional Funds Act, 

GRap~e~-~ Part 7 (commencing with Section aa9GT± 18500) of ~!~±e-~-&~ 

Pa~~--4--&~ Division ;3 .2. of the G!'i'H Probate Code, if that act would 

otherwise be applicable. 

Comment. Subdivision (e) of Section 5240 is revised to correct a 
cross-reference. 

~ The staEE is not completely clear on why subdivision (e) is 
in this section since subdivision (a) provides that it does not apply 
to assets directly related to the corporations charitable programs. 
Thus. this section and UMIFA would appear to be mutually exclusive. and 
subdivision (e) would never come into play. 

Education Code §§ 18500-18508 (repealed). Uniform "anagement of 
Institutiqnal Funds Act 

SEC 2. Chapter 6 (commencing with Section 94600) of Part 59 of 

Division 10 of Title 3 of the Education Code is repealed. 

Probate Code 5§ 18500 18508 (added). Uniform PJanagement of 
Institutional FUnds Act 

SEC. 3. Part 7 (commencing with Section 18500) is added to 

Division 9 of the Probate Code, to read: 

PARr 7. mnFOl!PJ IWlAGEMEIIT OF IlfSTITIlTIORAL FIIlIDS ACT 

5 18500. Short title 

18500. This part may be cited as the Uniform Management of 

Institutional Funds Act. 

Comaent. Section 18500 continues Education Code Section 94600 
without change. The Uniform Management of Institutional Funds Act has 
been relocated from the Education Code, Where it applied only to 
certain private institutions of higher education. See Section 18501(e) 
and the Comment thereto. See also Sections 2(b) (interpretation of 
uniform acts), 11 (severability). 
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§ 18501. Definitions 

18501. As used in this part: 

(a) "Endowment fund" means an institutional fund, or any part 

thereof, not wholly expendable by the institution on a current basis 

under the terms of the applicable gift instrument. 

(b) "Gift instrument" means a will, deed, grant, conveyance, 

agreement, memorandum, writing, or other governing document (including 

the terms of any institutional solicitations from which an 

institutional fund resulted) under which property is transferred to or 

held by an institution as an institutional fund. 

(c) "Governing board" means the body responsible for the 

management of an institution or of an institutional fund. 

(d) "Historic dollar value" means the aggregate fair value in 

dollars of (1) an endowment fund at the time it became an endowment 

fund, (2) each subsequent donation to the endowment fund at the time it 

is made, and (3) each accumulation made pursuant to a direction in the 

applicable gift instrument at the time the accumulation is added to the 

endowment fund. 

(e) "Institution" means an incorporated or unincorporated 

organization organized and operated exclusively for educational, 

religious, charitable, or other eleemosynary purposes, or a 

governmental organization to ~he extent that it holds funds exclusively 

for any of these purposes. 

(f) "Institutional fund" meanS a fund held by an institution for 

its exclusive use, benefit, or purposes, but does not include (1) a 

fund held for an institution by a trustee that is not an institution or 

(2) a fund in which a beneficiary that is not an institution has an 

interest, other than possible rights that could arise upon violation or 

failure of the purposes of the fund. 

COIIIIIIent. Section 18501 restates former Education Code Section 
94601 without substantive change, except that the definition of 
"institution" has been substantially expanded. As revised, the 
definition of "institution" is the same as that provided in Section 
1(1) of the Uniform Management of Institutional Funds Act (1972). 
Former Education Code Section 9460l(a) defined "institution" as a 
"private incorporated or unincorporated organization organized and 
operated exclusively for educational purposes and accredited by the 
Association of Western Colleges and Universities to the extent that it 
holds funds exclusively for any of such purposes." 

Section 18501 lists the definitions in alphabetical order, unlike 
former Education Code Section 94601. The definition of "historic 
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dollar value" in subdivision (d) has been revised by adding "endowment" 
preceding "fund" in the second and third clauses. 

~ The deEinition oE "historic dollar value" omits the 
Eollowing sentence Erom UMIFA: "The determination oE historic dollar 
value made in good Eaith by the institution is conclusive." This 
language was deleted by a 1974 amendment. It appears that. oE the 29 
jurisdictions that have enacted UMIFA. only CaliEornia and Georgia omit 
this language; Georgia omitted the entire deEinition. The staEE does 
not know why the provision was omitted. 

§ 18502. Expenditure of asset net appreciation for current use 

18502. The governing board may appropriate for expendi ture for 

the uses and purposes for which an endowment fund is established so 

much of the net appreciation, realized in the fair value of the assets 

of an endowment fund over the historic dollar value of the fund as is 

prudent under the standard established by Section 18506. 

Appropriations shall be based upon an average fair value covering a 

period of up to the five preceding fiscal years of the institution and 

shall be set at any reasonable date prior to each fiscal year. This 

section does not limit the authority of the governing board to expend 

funds as permitted under other law, the terms of the applicable gift 

instrument, or the charter of the institution. 

COIIIIIIent. Section 18502 continues former Education Code Section 
94602 without change. See the Comment to Section 18500. 

~ The Eirst two sentences oE this section diEEer Erom the 
uniEorm language. The corresponding provision in Section 2 oE UMIFA 
reads as Eollows: 

The governing board may appropriate Eor expenditure Eor the 
uses and purposes Eor which an endowment Eund is established 
so much oE the net appreciation. realized and unrealized. in 
the Eair value oE the assets oE an endowment Eund over the 
historic dollar value oE the Eund as is prudent under the 
standard established by Section 6. 

The staEE does not know why this language was changed when CaliEornia 
adopted its limited version oE UMIFA in 1973. It appears that the 
language was revised to clariEy the meaning oE "unrealized" 
appreciation as it appears in UMIFA. However. this also has the eEEect 
oE changing the meaning oE "realized" as it is explained in the 
official Prefatory Note, which uses "realized.-'" to mean appreciation 
that is truly realized by sale oE the appreciated asset. (See the 
PreEatory Note at 707-08 -- copy included in Exhibit 2. attached to the 
memorandum~) The California version seems to confuse "realization" 
with "appreciation." although it may work well enough in practice. The 
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staEE is not aware oE any problems arLsLng Erom this variation since we 
have not Eound any cases or articles dealing with the issue. But we 
still don't know why "unrealized" was omitted. The staEE recommends 
either that "unrealized" be restored to this provision or that 
"realized" and the preceding comma be omitted. 

The purpose oE the second sentence oE the CaliEornia language is 
not clear. Perhaps it is simply an attempt to clariEy the meaning oE 
"fair value'"'" in the first sentence. Use oE a five-year averaging rule 
would smooth out the eEEects oE Eluctuating values. The mandatory 
language indicates that it is intended to work in a mechanical 
Eashion. The suspLcLon arises that this language is part oE the 
attempt to limit the discretion oE the governing board, apparent in the 
CaliEornia approach. 

§ 18503. Construction of gift instrunent 

18503. (a) Section 18502 does not apply if the applicable gift 

instrument indicates the donor's intention that net appreciation shall 

not be expended. 

(b) If the gift instrument includes a designation of the gift as 

an endowment or a direction or authorization to use only "income," 

"interest, n "dividends, " or "rents, issues, or profits," or Uto 

preserve the principal intact," or a direction or authorization that 

contains other words of similar meaning: 

(1) A restriction on the expenditure of net appreciation need not 

be implied solely from the designation, direction, or authorization, if 

the gift instrument became effective before the Uniform Management of 

Institutional Funds Act became applicable to the institution. 

(2) A restriction on the expenditure of net appreciation may not 

be implied solely from the designation, direction, or authorization, if 

the gift instrument becomes effective after the Uniform Management of 

Institutional Funds Act became applicable to the institution. 

(c) The effective dates of the Uniform Management of Institutional 

Funds Act are the following: 

(1) January 1, 1974, with respect to a private incorporated or 

unincorporated organization organized and operated exclusively for 

educational purposes and accredited by the Association of Western 

Colleges and Universities. 

(2) January 1, 1990, with respect to an institution not described 

in paragraph (1). 

Comment. Subdivisions (a) of Section 18503 continues former 
Education Code Section 94603(a) without change. Subdivisions (b) and 
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(c)(l) restate former Education Code Section 94603(a) without 
substantive change. Subdivision (c)(2) applies a consistent rule of 
construction to institutions (as defined in Section 18501(e» that were 
not covered by the former law. See the Comment to Section 18501. 

liJ1J&... The CaliEornia version diEEers Erom the uniEorm language. 
but the CaliEornia version makes needed distinctions based on the 
eEEective date oE the giEt instrument. 

§ 18504. Investment authority 

18504. In addition to an investment otherwise authorized by law 

or by the applicable gift instrument, the governing board, subject to 

any specific limitations set forth in the applicable gift instrument, 

may do any or all of the following: 

(a) Invest and reinvest an institutional fund in any real or 

personal property deemed advisable by the governing board, whether or 

not it produces a current return, including mortgages, stocks, bonds, 

debentures, and other securities of profit or nonprofit corporations, 

shares in or obligations of associations, or partnerships, and 

obligations of any government or subdivision or instrumentality thereof. 

(b) Retain property contributed by a donor to an institutional 

fund for as long as the governing board deems advisable. 

(c) Include all or any part of an institutional fund in any pooled 

or common fund maintained by the institution. 

(d) Invest all or any part of an institutional fund in any other 

pooled or common fund available for investment, including shares or 

interests in regulated investment companies, mutual funds, common trust 

funds, investment partnerships, real estate investment trusts, or 

similar organizations in which funds are commingled and investment 

determinations are made by persons other than the governing board. 

COIDent. Section 18504 continues former Education Code Section 
94604 without change. See the Comment to Section 18500. 

liJ1J&... Section 4 oE UMIFA is as Eollows (with language omitted in 
CaliEornia underscored): 

In addition to an investment otherwise authorized by law 
or by the applicable giEt instrument. and without restriction 
to investments a .fiduciaru JlJau make, the governing board, 
subject to any specific limitations set Eorth in the 
applicable giEt instrument or in the applicable law other 
than law relating to investments bu a Eiduciary. . • • 
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The st.aff assumes t.hat. these phrases were omit.ted as unnecessary, or 
perhaps because t.hey caused confusion. PreSWlllibly t.he governing board 
may exercise the same powers over these funds as it. may exercise 
generally, and subject to any applicable restrictions. 

Another California variation occurs in subdivision (a) where the 
phrase "shares in or obligations of associations, partnerships, or 
individuals" in Section 4(1) of UMIFA was revised to read "shares in or 
obligations of associations, or part.nerships." The comma following 
"associations" should be delet.ed. On t.he ot.her hand, the Commission 
may want. to rest.ore t.he uniform language. 

§ 18505. Delegation of authority 

18505. Except as otherwise provided by the applicable gift 

instrument or by applicable law relating to governmental institutions 

or funds, the governing board may do the following: 

(a) Delegate to its committees, officers, or employees of the 

institution or the fund, or agents, including investment counsel, the 

authority to act in place of the board in investment and reinvestment 

of institutional funds. 

(b) Contract with independent investment advisers, investment 

counselor managers, banks, or trust companies, so to act. 

(c) Authorize the payment of compensation for investment advisory 

or management services. 

COIIIIIent. Section 18505 continues former Education Code Section 
94605 without change. 

§ 18506. Standard of care 

18506. (a) When investing, reinvesting, purchasing, acquiring, 

exchanging, selling, and managing property, appropriating appreciation, 

and delegating investment management for the benefit of an institution, 

the members of the governing board shall act with the care, skill, 

prudence, and diligence under the circumstances then prevailing that a 

prudent person acting in a like capacity and familiar with these 

matters would use in the conduct of an enterprise of like character and 

with like aims to accomplish the purposes of the institution. In the 

course of administering the fund pursuant to this standard, individual 

investments shall be considered as part of an overall investment 

strategy. 

(b) In exercising judgment under this section, the members of the 

governing board shall consider the long and short term needs of the 
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institution in carrying out its educational, religious, charitable or 

other eleemosynary purposes, its present and anticipated financial 

requirements, expected total return on its investments, general 

economic conditions, the appropriateness of a reasonable proportion of 

higher risk investment with respect to institutional funds as a whole, 

income, growth, and long-term net appreciation, as well as the probable 

safety of funds. 

COIIIIIent. Section 18506 continues former Education Code Section 
94606 without change. See the Comment to Section 18500. The standard 
of care in subdivision (a) is consistent with the general standard of 
care provided by Section 16040. 

~ This section differs significantly from Section 6 of 
UMIFA. As noted in the Comment, subdivision (a) supplants the UMIFA 
standard of care. 

Subdivision (b) also differs significantly from the second 
sentence of Section 6 of UMIFA. The California language starting with 
"appropriateness" does not appear in the uniform act. California omits 
the reference to "price level trends" that appears in the uniform act. 
There seelflS to be an "and" missing at the end of the series of 
factors. The final clause introduced by "as well as" seems to come 
from Civil Code Section 2261, as it was phrased when UMIFA was enacted 
in California. 

We have added the description of purposes that was omitted from 
the California version as a necessary result of the limited scope of 
the pilot study act. But see Educ. Code § 94607(c) [draft Section 
18507(c)] containing the same list of purposes, which was not omitted 
in the original California version. 

The Nonprofit Public Benefit Corporations Law provides different 
rules governing the standard of care and liability of directors. 
Corporations Code Section 5231 provides, in part: 

(a) A director shall perform the duties of a director, 
including duties as a member of any committee of the board 
upon which the director may serve, in good faith, in a manner 
such director believes to be in the best interests of the 
corporation and with such care, including reasonable inquiry, 
as an ordinarily prudent person in a like position would use 
under similar circumstances. 

[Good faith reliance on advice and information from 
officers, employees, counsel, accountants, committees, etc.] 

(c) Except as provided in Section 5233, a person who 
performs the duties of a director in accordance with 
subdivision (a) and (b) shall have no liability based upon 
any alleged failure to discharge the person's obligations as 
a director, including, without limiting the generality of the 
foregoing, any actions or omissions which exceed or defeat a 
public or charitable purpose to which a corporation, or 
assets held by it, are dedicated. 
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The standard applicable to unpaid directors is provided by Corporations 
Code Section 5231.5: 

Except as provided in Section 5233 [self-dealing] or 
5237 [distributions and 10ans1, there is no monetary 
liability on the part of, and no cause of action for damages 
shall arise against, any nonpaid director, including any 
nonpaid director who is also a nonpaid officer, of a 
nonprofit public benefit corporation based upon any alleged 
failure to discharge the person's duties as director or 
officer if the duties are performed in a manner than meets 
all of the following criteria: 

(a) The duties are performed in good faith. 
(b) The duties are performed in a manner such director 

believes to be in the best interests of the corporation. 
(c) The duties are performed with such care, including 

reasonable inquiry, as an ordinarily prudent person in a like 
position would use under similar circumstances. 

It is probably best to leave these rules untouched. Perhaps draft 
Section 18506 should be revised to make it subject to other statutory 
rules. It is conceivable that this is the general purpose of draft 
Section 18508 which continues a former provision. 

§ 18507. Release of restriction in gift instruments 

18507. (a) With the written consent of the donor, the governing 

board may release, in whole or in part, a restriction imposed by the 

applicable gift instrument on the use or investment of an institutional 

fund. 

(b) If written consent of the donor cannot be obtained by reason 

of the donor's death, disability, unavailability, or impossibility of 

identification, the governing board may apply in the name of the 

institution to the superior court of the county in which the principal 

activities of the institution are conducted, or other court of 

competent jurisdiction, for release of a restriction imposed by the 

applicable gift instrument on the use or investment of an institutional 

fund. No court has jurisdiction to release a restriction on an 

institutional fund under this part unless the Attorney General is a 

party to the proceedings. I f the court finds that the restriction is 

obsolete or impracticable, it may by order release the restriction in 

whole or in part. A release under this subdivision may not change an 

endowment fund to a fund that is not an endowment fund. 

(c) A release under this section may not allow a fund to be used 
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for purposes other than the educational, religious, charitable, or 

other eleemosynary purposes of the institution affected. 

(d) This section does not limit the application of the doctrine of 

cy pres. 

COIIIDent. Section 18507 restates former Education Code Section 
94607 without substantive change. In the second sentence of 
subdivision (b), the phrase "release a restriction on" has been 
substituted for the phrase "modify any use of" in former Education Code 
Section 94607(b). 

~ By an amendment in 1974, the uniform prOVISIon requIrIng 
notice to and an opportunity to be heard by the Attorney General was 
changed to the jurisdictional prOVISIon in subdivision (b). The 
California version of the act also omits inappropriateness as a ground 
for releasing a restriction. 

This section uses the term "donor" as does the uniform act. AB 
2841 defines "transferoru to mean, in effect, a person who ma,kes a 
donative transfer. We could substitute "transferor" for "donor" in 
this section for consistency with other Probate Code provisions, but it 
not really necessary and would be another variation from UMIFA. 

§ 18508. Status of governing boards 

18508. Nothing in this part alters the status of governing boards 

under other laws of this state. 

Co_ent. Section 18508 continues former Education Code Section 
94610 without change. 
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COIIIIKIITS TO REPEALED SECTIOKS 

Education Code § 94600 (repealed). Short title 
Comment. Former Section 94600 is continued 

Section 18500 without change. The Uniform Managemel 
Funds Act has been relocated to the Probate Code 

(,2<; Go~ 

- &0' II *i 

expanded to apply to religious, charitable, and ____ _ 
institutions. 

Education Code § 94601 (repealed). Definitions 
Comment. Former Section 94601 is restated in Probate Code Section 

18501 without substantive change, except that the definition of 
"institution" in subdivision (a) has been substantially expanded in the 
new.provision. See Prob. Code § 18501 and the Comment thereto. 

Education Code § 94602 (repealed). Expenditure of asset net 
appreciation for current use 
Com.ent. Former Section 94602 is continued in Probate Code 

Section 18502 without change. 

Education Code § 94603 (repealed). Construction of gift instrument 
Comment. Former Section 94603 is continued in Probate Code 

Section l8503(a)-(b) without change. 

Education Code § 94604 (repealed). Authority of board to invest and 
reinvest 
Comment. Former Section 94604 is continued in Probate Code 

Section 18504 without change. 

Education Code § 94605 (repealed). Delegation of authority 
Comment. Former Section 94605 is continued in Probate Code 

Section 18505 without change. 

Education Code § 94606 (repealed). Standard of care 
Comment. Former Section 94606 is continued in Probate Code 

Section 18506 without change. 

Education Code § 94607 (repealed). Release of restriction in gift 
instruments 
Comment. Former Section 94607 

18507 without substantive change. 
§ 18507. 

is restated in Probate Code Section 
See the Comment to Prob. Code 

Education Code § 94608 (repealed). Severability 
COBIIIent. Former Section 94608 is omitted because it is 

unnecessary. See Prob. Code § 11 (severability). 

Education Code § 94609 (repealed). Application and construction 
COIIDent. Former Section 94609 is omitted because it is 

unnecessary. See Prob. Code § 2(b) (interpretation of uniform acts). 

Education Code § 94610 (repealed). Status 
Comment. Former Section 94610 is 

Section 18508 without change. 
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INSTITUT10NAL FUNDS 

Geoqla. Section row: "The governing 
board may accumulate so much of tbe annu­
al net income of an institutional fund as is 
prudent under the atandlU'<! established by 
Code Section 44-15-7 [!""tion 6 of the Uni­
fono Act] and may bold any or all of 8ueh 
aeeumulated ineome in an income reserve 
tor subsequent expenditure for the use& 
and purpos.. for whieh !ueh institutional 
fund is established Or may add any or all of 
aueh aeeumulated inoome to the principal of 
.ucla institutional fund. as is prudent under 
said ltandIU'd. This Code seetion does not 
limit the authority of the governing bolU'<! 
to ac:c:u.mu.late :income or to add the same to 
principal of an institutional fund as permit­
ted under other law. the terma of the appl~ 
cable gift instrument, or the eharter of the 
inatitution." 

Kantu. Omita Hand unrealized". 
Muaaehuaetta. Adde the following at 

the end of the fIrSt aentenee: "provided, 
however, the appropriation of net apprecia­
tioo> for expenditure in any year in an 

&mount greater than seven per cent of the 
fair market value of the institution', endow­
ment funds. calc::ulated on the basis of ~ 
ket values detennined at least quarterly 
and averaged over a period of three or more 
Ye&I'S. shan create a rebuttable presumption 
of imprudence on the part of the governing 
board..' 

Ohio. Section row: ''The governing 
boIU'd of an institution may appropriate for 
expenditure for the uaea and purpoael for 
whieh an endowment fund is establlahed up 
to fifty per cent of the net appreciation, 
realized and unrealiaed, in the fair value of 
the aneta of an endowment fund over the 
histone dollar value of the fund, but only ao 
mueh of such fifty per cent of the net 
appreciation .. is prudent under the stan­
dIU'<! established by aeotion 1715.56 of the 
ReVised Code. This aection doea not limit 
the authority of the governing boIU'd to 
expend funds sa pennitted. under other law, 
the terma of the applicable gift inatrument, 
or the ebarter of the institution." 

Lib.....,. Ref ......... 

CIwitiea ~1). c.J.5. Ch&ritiea I 47. 
CoI\egeI and Univenities 006(5~ CJ.5. Collegea and Univenitiea § 14. 

§ 3. [Rule of Construction] 

SectIon 2 does not apply if the applicable gift instrument indicates the 
donor's intention that net appreciation shall not be expended. A restric­
tion upon the expenditure of net appreciation may not be implied from a 
designation of a gift as an endowment, or from a direction or authoriza­
tion in the applicable gift instrument to use only "income," "interest," 
"dividends," or "rents, issues or profits," or "to preserve the principal 
intact." or a direction which contains other words of similar import. This 
rule of construction applies to gift instruments executed or in effect 
before or after the effective dste of this Act. 

COMMENT 

H a gift instrument expresses or or other eleemosynary institution se]. 
otherwise indicates the donor's inten- dom make. a full statement of his in­
Uon that the governing board may not tentions and that hiB unstated intention 
appropriate the appreciation in the vaJ. is usually quite different from the in­
ue of the fund, hill wishes will gdVem. tention of a grantor who makes a gift 

'lbe rule of construction of this see- to a trust for private beneficiarieB. 
tion is based upon the assumption that The assumption is that the grantor of 
a grantor who makes an outright gift a gift to an institution: (1) means to 
to an educational, reUgious, charitable devote to the institution any return or 
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benefit that the institution can obtain dence a grantol"s intent that the . 
from the gift, (2) acknowledges the vate trust rules developed to ins: 
responsibility of the institutional equity between an income beneficiary 
management to determine the prudent and a remoUnderman shoul~ be applied 
use of the return or benefit over time to an outright gift to an Institutional 
and (3) usuaUy regards the "amount" donee. Neither the facta of donor's 
of the gift as the dollars given or the intentions nor ~e law of trusts sup­
dollar value of the property transfer- port such an mterpretstion of the 
red to the institution at the time of the meaning of gift instruments where an 
gift. Thus, in the case of a gift instru· institution is the sole beneficiary. 
ment which statea DO clear intention or 
merely echoes the rubrics of a private This section does not purport to 
trust. the statutory rule of interprets· change existing law or rights; it sim­
tion should apply. ply codifies a rule of construction or 

SolDe advisers to institution., aware interpretation or administration by ar­
of the body of private trust law, have ticulating the presumed intent of a do­
interpreted references to "income" or nor in the absence of a statement of 
''principal'' in a gift instrument to evi- the donol". actual intent. 

_ ID Adoptlnc J ........ leilona 

VariaIIONl fro .. OfIIdai Text: 

CaUfomIL Section reads: 

"(II Section 2290.2 does not apply if the 
applie&ble gift instrument indioates the do­
nol"l illtention that net appNciation shall 
not be expended. 

"(h) With reapoet to gift inatrumento in 
effect prior Ii> the effective date of this 
section, a rootri.tion upon the expenditure 
of net appreciation need not be implied ",Ie­
Iy from a deaignation of a gift as an endow· 
ment, or from a direction or authorization in 
the applioabl. gift inatrument Ii> use only 
I~' ~dividenda.' or 'renta, issues or 
profita,' or 4to preserve the principal intact,' 
or a direction whieh containa other worda of 
aimillr imparL 

"(e) With reapoet Ii> gift instruments exe­
cuted or becoming effective after the eff .... 
lin date of thio lection, a restriction upon 
the expenditure of net appteCiation may not 
be bnplied !rom a delignation of a gift aa 
aD endowment or from a direction or autho­
rization ill the applicable gift instrument to 
\lie only 'income/ 'interest,' 'dividends: or 
'renta, iuun or profits: or 'to preserve the 
priDcipaI intac:t.· or a direction which eon· 
taiDo other warda of aimilar bnport." 

Colo....... Subatitutes "all gift instru· 
menta whenever execu&d" for "gilt inatru· 

menta executed or in effect before or after 
the effective date of this act". 

GeolKiL Section reads: "Code Section 
44-1&-3 [aeotion 2 of the Uniform Act] does 
not apply if and to the extent that the 
applioable gift in,trument indicates the do. 
nor'1 intention that income of an institution-. 
al fund .hall not be accumulated or .hall 
not be added Ii> the prinoipal of the fund. A 
re~tric:tion against aeeumulation or adrlitioll 
to principal may not be implied from a dee­
ignation of a gift as an endowment fund or 
from a direction or authorization in the ap­
plicable gift instrument to apply to the us .. 
and pu.rpo:!le8 of the fund the 'income,' 'in­
tereat,' 'dividendi,' 'currently expendable in­
CQme,' or 'rent, issues. or profitB' or a ~ 
rec:tion which contains other words of aim-­
iIar import. This rule of construction ap­
plies to gift instruments e:r.ecuted or in ef· 
feet before or after the effective date of 
this chapter." 

Loubiana. IuseN" 'UIUfnlet.' .. folIo .... 
inK' .. 'dividends: .. and "or 'to preserve the 
naked ownenhip intact,'" following ""to 
preserve the principle intact.' ". 

Ohio. Section reads: "Section 1115.52 of 
the Revised Code does not apply if the 
applioable gift instrument indioatel the d0-
nor's intention that net appreciation shall 
not be expended," 

Wulllneton. Omits this aection. 

Ubnr7 Referencea 

Cbaritiea C048(I). C.J.8. Charities § 47. 
Colle, .. and Unive.nitieo -«5). C.J.s. Collegea &nd Univenitieo t u. 
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§ 4. [Investment Authority I 

In addition to an investment otherwise authorized by law or by the 
applicable gift instrument, and without restriction to investments a 
fiduciary may make, the governing board, subject to any specific limita­
tions set forth in the applicable gift instrument or in the applicable law 
other than law relating to investments by a fiduciary, may: 

(1) invest and reinvest an institutional fund in any real or personal 
property deemed advisable by the governing board, whether or not it 
produces a current return, including mortgages, stocks, bonds, deben­
tures, and other securities of profit or nonprofit corporations, shares in 
or obligations of associations, partnerships, or individuals, and obliga­
tions of any government or subdivision or instrumentality thereof; 

(2) retain property contributed by a donor to an institutional fund for 
as long as the governing board deems advisable; 

(3) include all or any part of an institutional fund in any pooled or 
common fund maintained by the institution; and 

(4) invest all or any part of an institutional fund in any other pooled or 
common fund available for investment, including shares or interests in 
regulated investment companies, mutual funds, common trust funds, 
investment partnershipa, real estate investment trusts, or similar organi­
zations in which funds are commingled and investment determinations 
are made by persons other than the governing board. 

COMMENT 

butions) and to invest in common or 
pooled investment funds such as the 
C<Jmmon Fund for Non-Profit Organi­
zations. See 4 Scott, Law of Truat8, 
§ 389 pp. 2997~OOO (3d ed. 1967). 

Institutional investment managers 
suggest that a general grant of invest­
ment powers will clarify the authority 
of a governing board to select invest­
ments. Subsection (1) provides broad 
powers of investment and states that a 
governing board is not restricted to The absence of specific reference to 
investments authorized to trustees. investment for return by an institution 

in its own facilities does oot limit the 
Two other matters of investment power of a governing board to make 

poliey bave been troublesome to such investments under the general 
boards because of the absence of ope- I f Secti 4(1) th Ia 
cific authority. Subsections'(2) and (3) cause 0 on • or 0 er wor 
provide authority to hold property giv. the gift instrument. 
en by a donor even though it may not Section 6 establishes the standard of 
be the best investment (ordinarily in care and prudence under which the 
the hope of obtaining additional contri· investment authority is exercised. 
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Aetlon Ia Adopllnl' lariIdIctIo .. 

Vuiatlou from omclal Tal: Loulalan&. In luboec. (I), a.botitutea 
"COrpGftai or ineorporeaI immovable or 
movable" for "reaJ or perlonal", . CalIfornia. Introductory d.... .....ta: 

"ID additioa. to aD investment otherwiae au· 
thorizecl by \aw or by the app\ieable gift 
instrument, the governing board, aubject to 
any lpecific limitations let forth in the 0p' 
p\icable gift instrument, may do any or all 
of the following:" 

In IUbaec. {I), inlertl "or individual&"~ 
toUowinc "partnershipa." 

Colondo. In introductory cl ..... lublli­
tutea "is authorized to make" for "may 
mat... and Us fiduciary is authorized to 
make" for "by a fiduciary". 

In aubeec. (1). omila "debenturft". 

New Hompohlre. Suboec. (3) ~ado: "In­
dude all or any part of an institutional fund 
or all or &oy part of a pooled income fund 
(ao defined in Section 642(c)(5) of the Inter­
nal Revenue Code Df 1954 u amended ('the 
Code,), u eharitable rem&inder a.nnuity 
trult (as defined in Section 664{dKI) of the 
Code). or a charitable remainder ullitru.t 
(ao defmed in Section 664{d)(2) of the Code) 
in one or more pooled or oommon fundi 
maintained by the institution; and" 

In auboec. (4). inoerta "pooled in_I 
fund, charitable remainder IUInuity trust or 
obaritabl. remainder unitrust" following 
"part of ID institutional fund". 

Gee...... In introductory cia ... , IUbeg, Ohio. In introductory cl .... , inoerta "of 
tu .. "any" for "an'". b:.nt~titution" following "governinc 

Kaaua. In introd'!clo'Y C\aWl'. IUbeli­
tute8 "ia au.thorized to make" for "may 
make" aDd "a fiduciary is authorized to 
make" for "by • fiduciary". 

In IUbeec. (4). adds oentenee as follOW&: 
"All inatitutional funds held by a gov .... 
mental organiution IhaIl be audited by the 
auditor of state." 

Li1Iru7 Ref __ 

Charities -8(1). C.J.S. Charities § 47. 
Colle, .. and Universitiea $06(5). C.J.S. Con.1OS and Univ ... itiea t 14. 

§ 5. [Delegation of Inveatment Management] 

Except as otherwise provided by the applicable gift instrument or by 
applicable law relating to governmental institutions or funds. the govern­
ing board may (1) delegate to its committees, officers or employees of 
the institution or the fund, or agents. including investment counsel, the 
authority to act in place of the board in investment and reinvestment of 
institutional funds. (2) contract with independent investment advisors, 
investment counselor managers, banks. or trust companies. so to act, 
and (3) authorize the payment of compensation for investment advisory 
or management services. 

COMMENT 

Qoeationa have arisen about the ment authority. sometimes with rather 
power of a goveming board to de1- cumbersome procedures to produce a 
egate investment deetiiona. In the all- record of apparent decisions by the 
senee of authority, some boards have boards. 
tried to follow the nondelegation prill- Tbis section clarii1l!8 the authority to 
eip1es applicable to trusteea. Govern- delegate investment management and 
iog boards do. in fact. delegate invest. to purehaae investment advisory and 
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management services. Responsibility board under the Seetion 6 standard of 
for investment policy and selection of business care and prudence. 
competent agents remains with the 

Aet10a I" Adoplln, Juriodletlo .. 

VuiaIIcnuo rro .. om.1aI T.d: Ohio. Inoerta "of an inatitution" follow· 
M .. hl..... In clause (2), sub.titute& "to in, "governinc board". 

act in place of the board in investment and: 
reinYeotment of inatitutioaal fundo" for ", Ore...... Omita exception clause. 
10 to aet,". 

La .. Renew eo ......... larl .. 

Liability of direc:I.on and officers of DOt­
tor-prGfit corporations. Bennet B. Harvey, 
lr. 17 John Marah&ll L.ReY. 6& (1984). 

Ubru7IW ......... 

Cbaritin ~1~ C.1.s. CIwitiea I 47. 
Coller .. and Uni ...... itiea COO6(5). C.1.S. CoIleJeo and UniYersltiee I 14 . 

. If 6. [Standard of Conduct] 

In the administration of the powers to appropriate appreciation, to 
make and retain investmenta, and to delegate investment management of 
institutional funds, members of a governing board shall exercise ordi­
nary business care and prudence under the facta and circumstances 
prevailing at the time of the action or decision. In so doing they shall 
consider long and short term needs of the institution in carrying out ita 
educational, religious, charitable, or other eleemosynary purposes, ita 
present and anticipated fmancia! requirementa, expected total return on 
ita investments, price level trends, and general economic conditions. 

COMMENT 

The section establishes a standard of 
care and prudence for a member of a 
governing board. The standard is gen­
erally comparable to that of a director 
of a buaineaa corporation rather than 
that of a private trustee, but it is cast 
in terms of the duties and responsibil­
itieII of a manager of a nonprofit insti­
tution. 

faith and to exercise urdinary busineaa 
care and prudence in all matters af· 
feeting the management of the corpo­
ration. This is a proper standard for 
the managers of a nonprofit institu­
tion, whether or not it is incorporated. 

The standard of Section 6 WlUI de­
rived in part from Propoeed Treasury 
Regulations § 58.4944-1(a)(2) dealing 
with the investment responsibility of 
managers of private foundations. 

Officers of a corporation o~ a duty 
of care and loyalty to the corporstion, 
and the more intimate the knowledge 
of the affairs of the corporation the The standard requires a member of 
higber the standard of care. Directors a governing board to weigh the needs 
are obligated to act in the utmost good of today against thoae of the future. 
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Aellon In Adoptinr JuriodietioM 

Variation. from Omclal Tnt: 

Callfomla. Section reads: "In investing I 
reinvesting, purchasing, acquiring. eX4 
<hanging, .. ning and managing property, 
appropriating appreciation and delegating 
investment management for the benefit of 
an institution. the members of the govern­
ing board shall exercise the judgment, care 
and prudence, under the cireumstanc:es then 
prevailing, which men of discretion and in­
telligence exercise in the management of 
their affairs. In exercising judgment under 
this aeetion, the memben of the governing 
board shaH consider the long and short 
term needs of the institution in carrying out 
its purpoaea. its present and anticipated fi· 
IWlcial requirementa, expected total retum 
OD ita investments. general economic condi­
tions, the appropriatene!!lS of a re&!onable 
proportion of higher risk investment with 
respect '" institutional funda .. a whole, 
incro~. growth. and long term net apprecia­
tion, u well .. the probable safety of 
funds." 

Colo_ Omit. .. bu.in..... preceding 
"can and prudence". 

Goo..... Substitutes ..... umul.te in­
eome" for .... appropriate appreciation". 

Mauadluoetta. Section reads: 

""n the administration of the powers to 
appropriate appreciation, to &c:cumulate in· 
come, to make and retain investments, and 
to delegate inveabnent management of in­
ltitutional funds, members of • governing 
board .b&II conoider long and ahort term 
oeeda of the institution in carrying out ita 
educational, religioUl, charitable or other 
eleemoaynary purpoaes, the problems pecu­
liar '" the institution, ita preaent and antici­
pated financial requirementa, expected ",tal 
retu.rD on ita inveatments, price level trends, 
and general economic conditiona. 

''No member of the governing board shall 
be liable for any action taken or omitted 
with relpeet to luch appropriation or aecu· 
muJatiou or with respect to the investment 
of institutional funda, including endowment 
funda, undar the authorifY granted in this 
chapter, if luch member shall have dis­
charged the d.utiea of his position in good 
faith and with that degtee of diligence, care 

and skill which prudent men would ordinar;.. 
ly exercise under similar circumatancea in a 
like position." 

Michl...... Section reads: 

"(1) In the administration of the POwer. 
to appropriate appreciation, to make and 
retain investments, and to delegate invest­
ment management of institutional funds 
members of a governing board shall exer: 
cise ordinary business care and prudence 
under the facts and circumstances prevail_ 
ing at the time of the action or decision. 
Persons to whom the governing board has 
del~gated authority, or with whom the gov­
emmg board has contracted, to act in its 
place in investment and reinvestment of 
institutional funds shall exerciSe ordinary 
business care and prudence under the faeb 
and circumstances prevailing at the time of 
the action or decision. 

"(2) In exercising ordinary business care 
and prudence pursuant '" suboecti<m III 
the governing board or person to who~ 
investment or reinvestment authority is 
delegated or with whom such authority is 
contracted shall consider the long- and 
short-term needs of the institution in carry_ 
ing out ita edueationa~ religious, charitable, 
or other eleemosynary purposes, its Present 
and anticipated financial requirements. ex­
pected total return on its investments, price 
level trends, and general- economic: eondi­
tiona." 

N.ew HIllnPlihlre. Insertl i'to accumulate 
income or add ineome to principal," follow. 
ing "appropriate appreciation" in fIrSt sm­
tenc:e, and adds the following at end of 
oection: "Provided, however, the appropria­
tion of appre-c:iation in any ye&l'l in aD 

amount greater than seven percent of the 
fair market value of the Uleta of the insti­
tution's endowment funds (calculated on the 
basis of market values determined at leut 
quarterly and averaged over a period of 
three or more years) ahaD create a rebut-­
table presumption of imprudence on the 
part of the governing bo&rd." 

OhIo. hl8erta "of an institution" follow­
ing "governing board" and substitutes "or 
religious" for", religious, charitable, or Gth-­
er eleemosynary". 
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La .. Review Commonlari .. 

Liability of d_,. and ofr ..... of not­
tor-profit corporation!. Bennet B. Harvey, 
Jr. 17 John Ma .. halI L.Rev. 665 (1984). 

Library Reforen ... 

Chariti .. *"48(1). C.J.S. Charitiea § 47. 

117 

Colleges and Univ.",iti .. ~5). C.J.s. Colleges and UnivOnIitiea § 14. 

1. Dlftnlfleation of in"estmenta 
Trustee is under a duty to beneficiary ltD 

distribute risk of lOBS by .reasonable diversi­
fication of investments unless under ci.rc:um-

stance. it is prudent not to do ao. Matter 
of Estate of Collin!. 1977 139 CaLRptr. 644, 
72 C.A.3d 663. 

§ 7. [Release of Restriction. on Use or Investment] 

(a) With the written consent of the donor, the governing board may 
release, in whole or in part, a restriction imposed by the applicable gift 
instrument on the use or investment of an institutional fund. 

(b) If written consent of the donor cannot be obtained by reason of his 
death, disability, unavailability, or impossibility of identification, the 
governing board may apply in the name of the institution to the [appro­
priate] court for release of a restriction imposed by the applicable gift 
instrument on the use or investment of an institutional fund. The 
[Attorney General] shall be notified of the application and shall be given 
an opportunity to be heard. If the court finds that the restriction is 
obsolete, inappropriate, or impracticable, it may by order release the 
restriction in whole or in part. A release under this subsection may not 
change an endowment fund to a fund that is not an endowment fund. 

(e) A release under this section may not allow a fund to be used for 
purposes other than the educational, religious, charitable, or other elee­
mosynary purposes of the institution affected. 

(d) This section does not limit the application of the doctrine of cy 
pn& 

COMMENT 

One of the difficult problems of fund Scott, Law of Tnuts § 399, p. 3084, 
management involves gifts restricted § 399.4 pp. 3119 et seq. (3d ed. 1967). 
to uses which cannot be feasibly ad- This section permits a release of 
ministered or to investmenta which are limitations that imperil eff .. ient admin­
no longer available or productive. istration of a fund or prevent BOund 
There should be an expeditious way to . if th 
make necesaary adjustments whell the mvestment management e govern-
restrictions no longer serve the origi- ing board can secure the approval of 
naI purpose. ey pru has not been a the donor or the appropriate court. 
satisfactory answer and is reluctantly Although the donor has no property 
applied in some states. See Restate- interest in a fund after the gift, none­
....... 1 of Tnuts (2d), §§ 381, 399; 4 theless if it is the donor'. limitation 
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that controls the governing board and 
he or she agrees that the restriction 
need not apply, the board should be 
free of the burden. See Restatement 
of TnuI8 (2d) § 367. Scott suggesla 
that in minor matters. the consent of 
the settlor may be effective to remove 
restrictions upon the trustees in the 
administration of a charitable trost. 4 
Scott, § 367.3 p. 2846 (3d ed. 1967). 

If the donor is unable to consent or 
cannot be identified. the appropriate 
court may upon application of a gov­
erning board releaae a limitation which 
is shown to be obsolete. inappropriate 
or impracticable. 

This section authorizes only a re­
lease of a limitation. Thus, if a fund 
were established to provide scho1ar­
ships for studenta named Brown from 
Brown County. Iowa. a, donor might 
aequieace in a reduction of the limita­
tion to enable the institution to offer 
achoIarsbipa to studenla from Brown 
County who are not named Brown, or 
to studenla from other counties in 
Iowa or to studenla from other states. 
or he could acquiesce in the release of 
the restriction to scholarsbips so that 
the fund could be used for the general 
educational purposes of the school. 

Subsection (d) makes it clear that the 
Act does not purport to limit the estal>­
liahed doctrine of C/I pru. A liberali­
zation of addition to. or substitute for 
C/I prw is not without respectable sup­
port. Professor Kenneth Karst in 
''The Efficiency of the Charitable Do)" 

INSTITUTIONAL FUNDs 

Jar: An Unfilled Slate Responsibility" 
73 Harv.L.Rev. 433 (1960) Sugge8~ 
that the doctrine of C/I pres be expand­
ed to permIt the courts to redirect 
charitable granla if the purpose had 
become "obsolete, or useless. or preju. 
dicial to the public welfare. or are in. 
significant in comparison with the 
magnitude of the endowment ... " 
quoting from the Nathan Report (of 
the British Committee on the Law and 
Practice Relating to Charitable Trusts 
Cmd. 8710. 1952) quoting the Scotland 
Education Act 1946, 9-10 Goo. 6. ch. 72 
§ 119(b). The Uniform Act provision 
is far less broad; it applies only to the 
release of restrictions on the gift un­
der limited circumstances. 

New England oourts apply a rather 
strict doctrine of separation of powe .. 
to deny legislative encroachment on ju­
dicial C/I pru. The Act is compatible 
with the New England cases becsuse 
the final decision is in the oourts. See 
City of Hartford v. Lorraln. Fund 
Association, 161 Conn. 312. 288 A.2d 
71 (1971); Opinion of Justices, 101 
N.R. 531. 133 A.2d 792 (1957). 

No federal tax problems for the do­
nor are anticipated by permitting A­
lease of a restriction. The donor has 
no right to enforce the restriction. no 
interest in the fund and no power to 
change the eleemos)-nary beneficiary 
of the fund. He may only acquiesce in 
a lessening of a restriction already in 
effect. 

AdIoa '" Adoptl". JouUdIetI ..... 

V..taIIeaa f!oIIl OftIeIal Tat: 

"(&) With the written COnseDt of the do­
_. the ""enUng board may rei ...... in 
.. hole or ill port, ..... triction imposed by 
the oppIicoble gift inotrument on the use or 
iII_tmeat of an inotitutlonal fund. 

principal activities of the Institution .... COD­
dueled, or other court of competent jurisdio­
tion for release of a n!atziction imposed by 
the applicable gift instrument on the use or 
investment of an InstitutioDal fund. No 
court shall have jurisdiction to modify aD1 
use of an Institutional fund under thiI <hal> 
ter unleu the Attorney General is • part)' 
to the proceedings. If the court fmlla that 

"(b) If written COl16ent of the donor ca.Jto the restriction is obsolete, or impracticable, 
DOt be obtaiDed by ",ason of hi. death. it may by order release the ""triction in 
diaability. unavailability. or impossibility of whole or in part. A ",Ie ... under this 
ideDlifieatioD, the ,...eming board may lPO .ubdivision may DOt change an endowment 
pi,- ill the name of the Institution to the fund to • fund that is Dot an endowment 
•• perior comt of the OOllDty in which the fund. 
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"(e) A release under this aeetion may not 
allow a fund to be used for purposes other 
than the educational. religious, charitable, 
or other eleemosynary purposes of the inati- . 
tution affeeted. . 

"(~ This seetion doe. not limit the appl~ 
eation of the doetrine of "1 pre .... 

Colorado. Seetion rew: 

"(1) A restriction on the use of an insti'hr 
tiooaI fund imposed by the app1ieable gift 
instrument may be released. entirely or in 
part, by the governing board with the writ­
ten consent of the donor. 

'.(2) If consent of the donor cannot be 
obtained by rea.son of death, disability, una~ 
vaHability. or impossibility of identification 
of the donor, upon application of the gov~ 
enJing board, a restriction on the use or 
investment of an institutional fund imposed 
by the applieable gift instrument may be 
released. entirely or in part, by order of the 
district court after re&8onable notice to the 
attorney general and an opportunity for 
him to be heard, and upon a finding that the 
restriction on the use or investment of the 
fund is obaolete. inappropriate. or impraeti­
eable. A ",leue under this .ubeeetion (2) 
may not change an endowment fund to • 
fund whieh is not an endowment fund. 

"(3) A release under thi •• eetion may not 
allow a fund to be uaed for purpoaes other 
th&n educational, religious. or other elee­
moaynary purposes of the illlltitution affeet­
ed. 

'~4) The provisions of this section do not 
limit the app6eation of the doc:trine of "1 
prs." 

§7 

In subeee. (d). add. "or approximation" 
following "cy pres." 

District of ColumblL In subaee. (b). 
provide. that the Corpen.tion Counsel of 
the District of Columbia shail be notified of 
the application and shall be given an oppor­
tunity to be heard and further that the 
Attorney General of the United States shan 
be notified of the applieation and shall be 
given an opportunity to be heard when a 
Federal interest in the application or the 
institution is aaserted.. 

GeolllL Omita this s .. tio.n. 

Illl....... Omita subaee. (b). 

Ken..... Sub.eo. (a) reads: "(a) A re­
striction on the use or investment of an 
institutional fund impoled by the applicable 
gift instrument may be rele:a.sed. entirely or 
in part, by the governing board with the 
written consent of the donor." 

Subseo. (b) read&: "(b) If consent of the 
donor eannot be obtained by reaaon of the 
death. disability or unavailabmty. or impoo­
aibility of identification of the donor I upon 
application of the governing board. a·re­
striction on the use or investment of an 
in,titutional fund imposed by the applicable 
gift inatrument mlY be releaaed. entirely or 
in part, by order of the district eourt after 
reasonable notice to the attorney general 
and .n opportunity for him to be heard. and 
upon a fmding that the restriction on the 
use or investment of the fund is obaolete, 
inappropriate or impracticable. A release 
under this. lubleetion may not change an 
endowment fund to It fund which is not an 
endowment fund." 

Lou........ In subaee. (b). inaerto ''by 
petition" following "may apply" and IUbeti­
tute. the following for the second aen_ce: 
''The (Attorney Generalf'. the following: 
"N otifieation of interested parties shail be 
made in accorden .. with R.S. 9:2332." 

Mlehlpn. In subaeo. (b), inaerto "or t. 
gal ineapaeity" following "disabmty". 

Conneetleut. SUbaee. (h) reads: "If writ­
ten eonaent of the donor annot be obtained 
by reason of his death, disabmty. unavaila­
bility or impoesibmty of identification. the 
governing board may apply. in the name of 
the institution, to the superior court for a 
eounty or judicial district in whieh the insti­
tu:tion eondueta ita affain for release ot a 

In IIUbsee. (e), substitutes "shall'" for 
restrietion imPOled by the applieable gift "moy". 
instrument on the ulle or iDvesbnent of an 
inatitutiooal fund. The attorney generaJ Mlnn .... ta. Subaee. (b) row: "If writ­
.halI be notified of the application and shall ten CONent of the donor eannot be obtained 
be given an opportunity to be heard. If the by reaaon of his death. disability. unavaila­
eourt fmda that the restriction is obaolete. • bility. or im_ibility of identification. the 
inappropriate or impracticable, it may by governing board may apply in the name of 
order release the restriction in whole or in the institutioD to the district court. for re­
part. A roleue under this subseetion may lease of a re.triction impooed by the Ippll­
not ehange In endowment fund to a fund cable gift inatrument on the uae or in .... t-
that iI not an endowment fund." ment of an institutional fund. The attorney 
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general .hall be notified of the application 
and .haD be given an opportunity to be 
beard. If thE" court finds that the restric­
tion iI!I obsolete, inappropriate. or imprac:ti~ 
cable. it may by order release the restriction 
in whole or in part. A release under this 
IUbsection may not change an endowment 
fund to a fund that is not an endowment 
fund." 

MonlaDa. Section reads: 

"(I) With the written con.ent of the do­
nor, the governing board may release, in 
whole or in part, a restriction imposed by 
the applicable gift instrument on the use or 
inveabnent of an inatitutional fund. 

~'(2) If written consent of the donor can· 
DOt be obtained by reason of his d .. th, 
disability, unavailability or impossibility of 
identiilCatioD, the governing board may ap­
ply in the name of the in.titution to the 
appropriate court for release of a restriction 
imposed by the applicable gift instrument 
on the use or investment of an institutional 
fund. The attorney general ,han be noti­
fied of the application and .haIl be given an 
opportunity to be heard. If the court fmds 
that the .... triction is obsolete, inappropri­
ate or impraeticable, it may by order release 
the restrictioD in whole or in part. A re­
lease under thi!. subsection may not change 
aD endowment fund to a fund· that is not an 
endowment fund. 

"(3) A release under this """tion may not 
aIJow a fund to be used for purpos .. other 
than the educational, religiou., charitable or 
other eleemosynary purposes of the institu· 
tion affected. 

''(t) 'l'bia oection does DOt limit the appli-
cation of the doctrine of cy p .... .. 

New llampoh"" In .ub .... (d), adds "or 
deviation of trust" at the end thereof. 

01oJo. In 8Ubsec. (a), inserts "of an insti­
tv:tionn followiDg "governina' board". 

INSTITUTIONAL FUNDS 

Subsec. (bl reada: "If written consent f 
ti;'e donor ea.nno~ ,be obtaine:d by l"U.son :f 
hIS death, dLSabllIty, unavallabilitv, or im. 
possibility of identification, the governing 
board may apply in the name of the institu. 
tion t:o ~ ~pprop:riate court for release of a 
~striction Imposed by th~ applieabie gift 
UlSUument on the use or Investment of an 
institutional fund. the attorney general is a 
necessary party to and .hall be served with 
process in all ~uch proceedifl~S, A judg. 
ment rendered In such proceedmgs without 
service of process upon the attorney gener­
al is void. If the court finds that the re­
striction is obsolete or impossible, it may by 
order release the restrictioD in wftole or in 
part. A release under this division may not 
change an endowment fund to a fund that. 
is not an endowment fund." 

In subaee. (d. substitutes "or religiaus" 
f~ ". religious, charitable. or other elee­
mosynary" . 

V onnonl. Subsec. la) reads: "With the 
written consent of the donor, the governlng 
board may release. in whole or in part. a 
restriction imposed by the applicable gift 
instrument on the use or investment of an 
lnltitutional fund." 

Sub .... (bl reads: "If written consent of 
the donor cannot be obtained by reason of 
his death, disability, unavailability, or im· 
pouibility of identification, the governing 
board may apply in the name of the institu­
tion to the county court for release of a 
restriction imposed by the applicable gift 
instrument on the ule or investment of an 
institutional fund. The attorney general 
.hall be notified of the appllcation ond ,hall 
be given an opportunity to be heud. It the 
court finds that the restriction is obsolete, 
inappropriate or impracticable, it P."1Y by 
order release the restriction in whole or in 
part. A release under thia subsection may 
not change an endowment fund to a fuod 
that iI not an endowment fund." 

LIII....,. Rer ........ 

Charities "37(1), 48(1). 
Colle,.. and Univenitiell .-6(5). 

C.J.s. Charitieo §§ 47, 50 et seq. 
C.J.s. Colleges and Universiti .. § 14. 

1. Genonllr gifl! to college located in Berkshire County, 
The Berkshire County Probate Court wu where the estates were probated within 

• proper forum to resolve the issues Maaaaehulelta but outside Berkshire CoUll" 
presented in procoeding .... king release of ty. William. College v. Attorney General. 
... Irictjou on investment of teotamentary 19'18, 375 N.E.2d 1225, 375 Maol. 220. 
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Although the legislature may put certain with the truatees' lIllUIagement of the URi­
eonditiona on money that it appropriates for versity and may be applied. only to state 
the Miehigan State U Diversity, and sueh appropriated funds. William C. Reiche ... 
eonditiona ..... binding if the trustees accept bach Co. v. State, 1979, 288 N.W.2d 622,!U 
the monej, the eonditiona may not interfere Mieh.App. 32a 

§ 8. (Severability] 

If any provision of this Act or the application thereof to any person or 
circumstances is held invalid, the invalidity shall not affect other provi­
sions or applications of the Act whieh can be given effect without the 
invalid provision or application. and to this end the provisions of this Act 
are declared severable_ 

Statute. ~2~ 
c.J.s. Statutes § 96 et seq. 

§ 9. [Uniformity of Application and Construction] 

This Act shall be so applied and eonstrued as to effectuate its general 
purpose to make uniform the law with respect to the subject of this Act 
among those states whieh enact it. 

Statutes P22li. 
C.J.S. Statutes § 311 et seq. 

§ 10. (Short Titlel 
This Act may be cited as the "Uniform Management of Institutional 

Funds Aet." 

§ 11. [Repeal] 

The following acts and parts of acts are repealed: 
(1) 

(2) 
(3) 

• 


