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09/22/88 

Subject: Study L-I058 - Probate Filing Fees (Comments on draft of 
tentative recommendation) 

Attached to this supplement are comments concerning the draft 

Tentative Recommendation Relating to Filing Fees in Probate which is 

attached to Memorandum 88-52. We have received reports from the 

Legislative Committee of the Probate, Trust and Estate Planning Section 

of the Beverly Hills Bar Association (see letter from Phyllis Cardoza 

in Exhibit 1) and from Team 1 of the Executive Committee of the State 

Bar Estate Planning, Trust and Probate Law Section (see report from 

William V. Schmidt in Exhibit 2). The State Bar team finds the project 

a "more difficult one as we dig deeper into the subject matter" but 

feels that we are making progress. 

First Paper 

Both the Beverly Hills Bar committee and the State Bar team 

approve defining first paper to mean the first petition in draft 

Section 26727. However, the State Bar team has misgivings about using 

the concept of "appearance" without defining it. The advantage of 

using appearance as a condition for imposing a fee is that it solves a 

drafting problem. However, if it is not clear enough, it should be 

abandoned. Accordingly, if this general approach is approved, the 

staff suggests that draft Section 26827(a) be revised to read as 

follows: 

26827. (a) As used in this section, "first paper" means 
the first petition filed by a person in a proceeding or the 
first paper filed by a person in opposition to a petition. 
"First paper" does not include a paper that does not require 
a hearing. 

Is this language sufficient to describe all opposition papers that 

should be subject to a filing fee? 
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Meaning of "Proceeding" 

The memorandum raised the issue of what is included in 

"proceeding" under existing law. We assume that all matters arising in 

connection with a decedent's estate from opening to closing are one 

proceeding. We assume that all matters arising during the existence of 

a guardianship or conservatorship are within one proceeding. On the 

other hand, each trust petition would seem to start a new proceeding. 

The memorandum questioned the logic of this state of affairs, but we 

did not attempt to make sense of it. The State Bar team states that 

"proceeding" needs to be defined or further clarified as "all petitions 

and matters filed with the County Clerk bearing the number and the name 

of that particular proceeding." This language would make more specific 

what we have assumed to be a proceeding under the Probate Code. It 

would implement the suggestion in the memorandum that the fees could be 

based on creation of a file and addition of papers to a file. But we 

are concerned that it may be too rigid and that proceeding is best left 

undefined. In addition, this language does not respond to the policy 

issue raised in the memorandum concerning the difference between trust 

proceedings, on the one hand, and probate, guardianship, and 

conservatorship proceedings, on the other. 

Papers that "Require a Hearing" 

The State Bar team suggests that the concept of a paper that "does 

not require a hearing" be eliminated or clarified. (It is interesting 

to note, however, that the team uses the phrase "requires a hearing" in 

its suggested draft.) The team argues that an objection to a petition 

does not technically require a hearing. Hence, it seems that the team 

feels that the exclusionary provision in the last sentence of draft 

Section 26827(a) is too broad. As indicated in the comment to the 

draft section, the purpose of this language is to avoid assessing a 

first paper fee for filing notices, consents, and the like. The phrase 

"require a hearing" comes from existing Section ·26827.4 relating to 

subsequent papers. 

The State Bar team suggests defining "first paper" as a petition 

or other document that requires a court hearing or the first paper 

filed by a person in response thereto (other than a paper that merely 
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consents). The staff has no objection to this approach. An alternate 

draft incorporating this approach is set out below. We continue, 

however, to have some residual concern about the significance of the 

language "requires a court hearing." Can we be sure that this language 

is clear and that it covers what should be covered? Are there papers 

that are filed, such as an accounting or a report, that do not 

"require" a hearing until an objection is made? 

Amount of Fee for Opposition Paper 

Both bar groups recommend setting a lower fee for the first paper 

filed in opposition to a petition. They support this suggestion by the 

argument that the file already exists and so processing costs are 

lower, and that a lower fee is consistent with civil practice. Compare 

Gov't Code § 26820.4 ($86 first paper fee in civil case) with Gov't 

Code § 26826 ($63 fee for defendant, intervenor, respondent, or adverse 

party) (these sections are set out in Exhibit 3 attached to Memorandum 

88-52). The State Bar team recognizes that this approach "could have 

serious revenue considerations and might therefore be objectionable to 

the County Clerks." (See Exhibit 2, at 3.) 

The two-tier approach to first paper fees could be very easily 

implemented by simply repealing the special probate fee statutes and 

leaving the matter to be governed by the general language of Government 

Code Sections 26820.4 and 26826, which set filing fees in civil actions 

and proceedings in the superior court. (For the relevant language of 

these sections, see Exhibit 3 attached to Memorandum 88-52.) 

Consider also the alternate draft set out below. 

Alternative Draft 

Because of the interest shown in a two-tier first paper fee, the 

staff suggests consideration of the following draft to replace Section 

26827 in the draft statute attached to Memorandum 88-52: 

Government Code § 26827 (added). Probate first paper fee 
26827. The total fee for filing the first petition [, 

or other paper that requires a hearing, 1 in a proceeding 
under the Probate Code, whether filed separately or jointly, 
is the sum fixed by resolution pursuant to Section 68090, 
which shall not exceed the following maximum amounts: 

(a) In any county where a fee is collected for the court 
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reporter fund, the total fees shall not exceed eighty-six 
dollars ($86). 

(b) In any county where a fee is not collected for the 
court reporter fund, the total fee shall not exceed sixty-one 
dollars ($61). 

Government Code § 26827.2 (added). Probate opposition paper 
fee 
26827.2. The total fee for filing the first paper in a 

proceeding under the Probate Code on behalf of a respondent 
or adverse party, whether filing separately or jointly, is 
the sum fixed by resolution pursuant to Section 68090, which 
shall not exceed the following maximum amounts: 

(a) In any county where a fee is collected for the court 
reporter fund, the total fees shall not exceed sixty-three 
dollars ($63). 

(b) In any county where a fee is not collected for the 
court reporter fund, the total fee shall not exceed 
thirty-five dollars ($35). 

This scheme would, on the face of it, result in a reduction of 

revenue. However, the staff believes that revenue may increase because 

fees would be charged for some opposition papers that are not subject 

to fees under existing law. 

Eliminate Subsequent Paper Fee? 

As to draft Section 26827.4, the State Bar team recommends that no 

filing fee be charged for matters listed in Probate Code Section 10501, 

whether or not the personal representative has independent 

administration authority. Phrased differently, the State Bar team 

would not charge a fee for any subsequent paper that the personal 

representative is required by law to file with the court. 

More generally, the State Bar team suggests that collection of the 

$14 subsequent paper fee is more burdensome than beneficial. The team 

suggests that the Commission consider increasing the first paper fee 

and eliminate subsequent paper filing fees. The staff believes that 

the draft statute would probably increase total revenue, due to the 

imposition of fees on all first papers filed in opposition. Thus, it 

might be appropriate to eliminate the subsequent filing fees. It 

should be noted, however, that there is a $14 filing fee for a notice 

of motion, or other subsequent paper requiring a hearing, in civil 

actions generally (subject to a number of exceptions). See Gov't Code 

§ 26830. What does the Commission wish to do? 
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Policy 

Again it might be worth considering the philosophy (if we can so 

dignify this matter) behind the filing fee structure. As discussed 

briefly in the memorandum, fees could be based on the work of the court 

clerk in opening a new file or adding a name or paper to a file. Fees 

may also reflect the cost to the court system when a paper is the sort 

that "requires a hearing." 

Another approach would focus on the parties and what they seek or 

stand to lose in the procedure. This would charge each person who 

appears an initial fee for entering the judicial process. The 

combatants, the petitioners and respondents, would pay the big fees. 

Those playing lesser roles, the spectators and fellow travelers, would 

pay a token fee or nothing. This approach is reflected in the draft 

statute attached to the memorandum. 

A third approach assesses fees for a number of activities that are 

considered to be significant, on a more or less ad hoc basis. Hence, 

commencing a proceeding and opposing a petition are subject to a 

significant fee. But the same fee is charged for a petition or 

opposition regardless of whether one person files it or several persons 

join in it. This is apparently the approach of existing law. 

Cutting across all of these approaches would be any overriding 

policies of reducing or excusing fees for certain types of papers. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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1st Supp. Memo 88-52 

Ph1,IlIis Cardoza 
Independent Legal Assistant 

August 31, 1988 

EXHIBIT 1 

stan G. Ulrich, Staff Counsel 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Study L-1058, Filing Fees in Probate 
Memorandum 88-52 dated 8-2-88 

Dear Stan, 

Study L-1058 

1100 Glendon Avenue, Suite 1529 
Los Angeles, Colifornio 90024 

(213) 879-4174 
(213) 208-6087 

CA law HY. e'MM", 

SEP 021988 . -. 
I.CIIY •• 

I am wri~ing on behalf of the Legislative Committee of the Probate, 
Trust, & Estate Planning Section of the Beverly Hills Bar Assocation. 

We have the following corilment(s) about the above study: 

1. We agree with the staff recommendation that the highest 
filing fee be cbarged for the first petition filed by a 
person. 

2. However, we suggest that the fee for a first paper filed in 
opposition to a petition (in your language, a filing that 
constitutes an appearance of a person) be lower than the 
initial fee because this paper does not requiring opening a 
new file. Thus, the person filing the paper should not bear 
the cost of the setup on the computer, the new docket sheet, 
etc. occasioned by the opening petition in the probate 
matter. 

This plan would accord with present practice in civil court. 

P 
PC:pk 
cc: James J. Stewart, Esq. (attendee at 9/8 - 9/9/88 meeting of LRC) 

Kenneth G. Petrulis, Esq., Chair, Legislative Committee 
David E. Lich, Esq., Chair-Elect, Legislative Committee 
Melinda J. Tooch, Esq., Chair, Probate Section, BHBA 
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TH~ ~X~CUTIVE COMMITTEE IN GENERAL 

FROM: WILLIAM V. SCHMIDT, STUDY TEAM N07 1 

DATE: Saptembar '-, 1900 

SUBJECT: l.Re MEMOl<ANDUM 88-52 (Filing FeQsjn Prob~tel 

study Team No. 1 held a telephone conference on September 
1, 19BB. Charles A.Collier, Jr., nichnrd s. Kinyon, sterling 
L. Hess, Jr., Lynn p.Hnrt, and William V. Schnlidt 
participatAd. Michael V. Vollmer did not participate. We have 
the follow ing comments I r 

'l'his subject matter jF,l not an easy one with Which to work. 
Our experience is thnt many fine minds have struggled with it 

over n period of ti~c and seem to continue to struggle with it. 
~le easy answer that at first seems to be apparent becomes a 
more dj fflc\llt one as wo dig deeper into the SUbject motter. 

llowever, wo feel thnt we are making progress. 
We have the following COl\\mentB in connection with the 

proposed Government Code Section 26827: 

In Subsection (il), the word "proceeding" il:l used. The 
meaning of thl" word is aleo discussed on page 3 of thE! 
Mamoramlum. study Team No. l. f ...... ls that the word "proceeding" 
should include not only a probate proceeding but also a 
conservatorship and a guardianship proceeding. We also feel 
that any paper Which is filed with,the County Clerk bearing the 
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ilumbAr and the name of the decodent, consel."Vataa or ward, is 0. 

paper which should be considered to be tiled in that same 
proceeding. A will conteat or a petition to determine title 
would not he a new proceeding because it would bear the same 
name and case number, and be filed hy the County .Clerk in the 
same probate file as any other paper filed therein. The Staff 
may Ilish to consider defining the word "proceeding" in the 
statute or in a conunent the.reto; however, our St\ldy Team waA 
unan:'moua in its support of the general cone-apt of a single 
prohilte, conservatorship, or guardi.~nflhip procoodlng as one 
which includes and embraces ;.ill petitions and matters filed 
with th", County Clerk hearing tho numhBt' and name of that, 
particular proceeding. 

WQ I:'upport the "firf.lt. p6per" concept. We believe It is a 
good·idea to darjl1e a "firct papar" as the fir~t petit.ion filed 
by a person, but we are concerned about the usa of the word 
"appearance." If the word "appearance" ls \1I'1E.d, it chould he 
defined. We feel that it means different things to various 
people, and one of our objectives here is to achjeve simplicity 
and uniformity throughout the state of California. 

We are also concerned about the second sentence in Sub
section (a) which states thi:lt the first paper does not include 
a pap"r that docs not require a hearing. It seems to us, for 
Qxample I that al~ obj action to a petition doos not technically 
require a hearing (it is the petition which require!: a 
hearlng), but an.objection to a petition has traditionally been 
considered as a paper for which a filing feo is, and should be, 
charged. 

We feel that it might make senSA to define a "first paper" 
as ~Je first petition or other document which requires a court 
hearing, or one whiCh responds to a first paper which requires 
a court hearing, with the exception of consenting thereto. Our 
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Flt.udy Team also felt that although a filing fee should b ... 
requ~,roci. from the perr;on who files a "first paper" requiring a 
court hearing as well as from tho person who filAR a Ilfirst 
paper" responding to the original paper, t.hat the filing fee 
for the responsive "first papAr" should be less than tho f:iling 
fee for t.he initiating "first paper." The concept here is tho 
same as t.hr;. concept on the CivIl side. Normally, a person who 
files a complaInt is charged a higher filing fee than a perRon 
who filea an anE;wer ~n response thereto. W8 realizo that the 
introduution of this concept could have serious revenue 
consiClorations and might therefore be objectionable to the 
county Clerks. We further realIze that thig concept of a 
le6ser filing fee for a flrl'lt paper wh1ch is recpomlive in 
naturE< is something that hac heretofore not bAE<n given ser.iou6 
consideration by the county Clerks. Nevertheless, we SAt it 
rorth for the considAr.ation of the Staff and the Commission. 

1n summary, we feel that thA word "proce8(lin<J" needs to be 
defined or fur.ther clarified, that the word "appearance" Ahould , 
be eliminated unlees it can be clearly defined and clariHed, 
that the statement that a first paper does not .include a pap/'tr 
that docs not re(luire a hearjng should ai ther be eliminl'lted or 
clarJfied becaude al1 objection to a petition dOAS not techn.i
cally require a hearing, and that consideration be givAn to 
dofining a "first paper" as one which means the first peti tI.on 
or other documant which reqUires a court hAaring filed by a 
person 1n a proce.cding or. the first paper filed by a person in 
response to such petition or document other than a paper WhIch 
merely consents thereto. Hopefully, this would include all of 
those petitions, object1.one lind other matters for Which moet 
people feel II filing fee Should be charged and would eliminate 
all of those papera for which moat people feel a filing fee 
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should not be eh~rged, such as those set forth in the second 
paragraph of 't.h .... !;:9~.ru;. to Government Coda Section 26827. 

In regard to proposed Government·Code sectlon :lfiR27.4, our 
study Team had two primary thoughts. One was that there shoulll 
be no filing fAa charged for those matters cet forth in Probate 
Code Section 10501, whether or not the petitioner held the 
power to administer under The Independent Administrnt~on of 
Estates Aot. We Ghara the concern e~pressed by William W. 
Johnson, Probate Examiner in Sacramento county, as stated in 
hi,,; letter of April 15, 1988. We beH.eve t.hnt various counties 
are interpreting' this. GovernmEont Code Section in different 
wilys. We believe that all personal rcprcscntatives should bs 

treated the same way whcthar or not they hnvEt independent 
powers, and that no filing fee ehould be required for any 
petition for which petitioner is requlred by law to file with 
the court. 

Our second thought in regard to GovernmEtnt COQa Section 
2GS27.4 is that this Sect.ion necessarily causes more work and 
aOlllatimas confusion to both county Clarks as well a9 i'ittorney~ 

and their staff. We wonder whether the axtra revemle is really 
worth it. In thc interest of simplicity and conformity, and 
Gase of adminstration, all of which, we feal, are worthwhile 
objectives, we would like to see conSideration given to the 
imposition of a slightly higher filing fcc for the first paper 
riled by any party, and the complete elimination of any filing' 
fee or any 5ub5cquant paper filed by the same party. 

Respectfully Aubmit.ted, 
'STUDY TEAM NO. 1 

By; fiTI P d:L~L/=' 
iiiam v. schmidt, 

Captain 
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