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Second Supplement tco Memorandum B8-47

Subject: Study F-641 — Limitations on Disposition of Community Property
(Comments on Draft)
Attached to this supplementary memorandum as Exhibit 1 is a State
Bar Team 1 report on 1issues raised concerning limitations on
disposition of community property. We have also been promised comments
of the State Bar Family Law Executive Committee on this matter, and

will forward them when received,

§ 5125.240, Gifts
At the September meeting the Commission requested research on the

issue whether a gift of community property made by one spouse without
the written consent of the other spouse may be revoked by the
nonconsenting spouse. There are a number of cases on this point that
hold clearly that the nonconsenting spouse may revoke the gift in its
entirety during marriage and may revoke the gift as to that spouse's
cne-half interest after the death of the denor spouse. See, e.g.,
Britton v, Hammell, 4 Cal. 2d 690, 52 P, 2d 221 (1935) (revocation of
entire gift of community real property during marriage); Lynn v,
Herman, 72 Cal. App. 2d 614, 165 P. 2d 54 (1946) (revocation of entire
gift of community personal property automobile during marriage);
Ballinger v. Ballinger, 9 Gal. 2d 330, 70 P. 2d 629 (1937) (recovery of
one-half of gift of community property stock after death); Trimble v.
Trimble, 219 Cal. 340, 26 P.2d 477 {1933) (recovery of one-half of gift
of commmity real property after death). These remedies are subject to
the ordinary statutes of limitation for recovery of property--three
vears Iin the case of personal property, five years in the case of real
property. Spreckels v. Spreckels, 172 Cal. 775, 158 Pac. 537 (1916);
Code Civ. Proc. §§ 318, 338.

The draft of the tentative recommendation affects these principles
in several ways. First, subdivision (b) of Section 5125.240 validates
a gift made without the written consent of the other spouse if the gift

is "usual or moderate" taking intc account the circumstances of the




marriage. Second, the remedies provided in Section 5125.270 for the
nonconsenting spouse are modified so that (1) a good faith donee is
glven some protection, (2) the statute of limitations for recision runs
within one year after the nenconsenting spouse had knowledge of the
glfrt (or three years after the gift was made, whichever is earlier),
and (3) the court may subject the recision remedy to terms and
conditions, or apply an alternate remedy, if 1t appears equitable
taking into account the rights of all the parties.

Rights and Obligations Asscciated with Emplovment Relationship
State Bar—Temn 1 (Exhibit 1) agrees that an in-depth analysis of

this 1issue raised by Dick Kinyon (see the First Supplement to
Memorandum 88-47) would be worthwhile,

Manapgement and Contreol After Death of Spouse
State Bar Team 1 (Exhibit 1) agrees with Dick Kinyon (see the

First Supplement to Memorandum 88-47) that consideration should be
given to management and control problems after death of all types of
community personal property, not just securities registered in the name
of the surviving spouse. The team suggests that one approach might be
to allow the surviving spouse to dispose of assets after 40 days, as

with real property.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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John H. DeMoully - :
Executive Director SACERVED

California Law Rewvision Commission
4000 Middlefield Road, Room D-2
Palo Al;o, caA 94303

Re: LRC Memo 88-47 Limiations on Disposition of CP
LRC Memo 66-52, Filing Fees in Probate

Dear John:

I have enclosed copies of Bill Schmidt’s reports on the two

memos noted. The reports represent the opinions of Team 1 only.
. The reports have not been reviewed by the Executive Committee. The
reports are to assist in the technical and substantive review of : t
those sections involved. ?

orney at Law

JvQ/hl :
Encls. |
cc: Chuck Collier Jim Opel Valerie Merritt :

Keith Bilter Terry Ross %

Irv Goldring Ted Cranston
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FROM : WILLIAM V. SCHMIDT, STUDY TEAM NO. 1
DATE: Saptember 2, 1988

SUBJECT; FIRST SUPPLEMENT TO LRC MEMORANDUM 88-47 (Limitations
- on Dilsvosition of Community Property)

Study Team No. 1 held a talephcne vonference on Saptambar
1, 1988, Charles A. Colliar, Jr,, Richard 8. Kinyon, Sterling
L. Roes, Jr., Lynn P. Hart, and William V. Schmidt N
participated. Michael V., Vollmer dld net participate. We hava
ﬁhe fellowing comments:

Righta and Oblinations Assoclated with Emplovment Relationwship

On the top of paga 3, the staff ctates that if the
Commission agreaed, it will schedule an in-depth memorandum on
thig matter for discussion at a future meeting. We agree that
an in-depth memcrandum is worthwhile and we would like to sce
such a memorandum preparcd. |

Management and Controel After Death of Epousa

We assume that this subject matter would be a part of the
same memorandum, or perhaps a separate memorandum. In either
event, we feal that consideration should ke given to the
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management and control of all types of community perscnal
proparty, not just securities registered in tha name of the
gurviving spoura., New proposed Scction 13545 limits itself to
such securities. ' _

Our Study Taam had an Interesting discussion, Richard 5.
Kinvon and other mempers of the team felt that there should bha
soma legislation on this matter te authorize a surviving spousa
to deal with community personal property so that a potantial
tranaferee from the surviving spouse will ba Wllllng to enter
into a transaction with the surviving spouse. ,

On the other hand, Lynn P. Hart and other mcmbers of rha
team polnted out that tha deceased spousec has a right to
dispose of his or her one-half of community proparty to a
person other than the surviving spouse, and the rights of the
potantial transferees of this one-half community property
interest are Jeopardizad if the surviving spouse has unlimited
power to act over such property. Aall members of the Study Teanm
seamaed to agree that there wera conflicting policies and that
gome balance or compromisa batween the two policies wae ’
appropriate.

Parhaps an appropriate sclution ias to reguire the
surviving spousa to wait a period of time, auch as 40 days,
befora he or ghe can have the powar to gell, lease, mortgaga or
otharwise deal with and dispoae of commanity personal proparty.
Charles Colliecr suggests that we use 40 days to ha consistent
.with the traatmant of conmunity real property. Generall?, our
team agrees, He further peinta out that current Sectiona 13100
and 13151 have adepted a 40-day rule. Ona member of our Study
Team falt that a4 40-day wait may be too long in the casa of
purishable property, ©or perhaps even depreciating property.

Perhaps also the potential transferees (other than the
surviving spouse) of the decedent's one-half of the community
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paraonal property should have comc way of asserting their
righte within 40 days and thereby preventing the surviving
spouse from having absolute power of the property. In tha case
of real prOpertf, the recording of a lig pendens affords this
protection. |
We hopa that these thoughts are helpful to thae ataff,
Respectfully submitted,
STUDY TEAM NO. 1

Captain




