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Subject: Study F-64l - Limitations on Disposition of Community Property 
(Comments on Draft) 

Attached to this supplementary memorandum as Exhibit 1 is a State 

Bar Team 1 report on issues raised concerning limi tations on 

disposition of community property. We have also been promised comments 

of the State Bar Family Law Executive Committee on this matter, and 

will forward them when received. 

§ 5125.240. Gifts 

At the September meeting the Commission requested research on the 

issue whether a gift of community property made by one spouse without 

the written consent of the other spouse may be revoked by the 

nonconsenting spouse. There are a number of cases on this point that 

hold clearly that the nonconsenting spouse may revoke the gift in its 

entirety during marriage and may revoke the gift as to that spouse's 

one-half interest after the death of the donor spouse. See, e.g., 

Britton v. Hammell, 4 Cal. 2d 690, 52 P. 2d 221 (1935) (revocation of 

entire gift of community real property during marriage); Lynn v. 

Herman, 72 Cal. App. 2d 614, 165 P. 2d 54 (1946) (revocation of entire 

gift of community personal property automobile during marriage); 

Ballinger v. Ballinger, 9 Cal. 2d 330, 70 P. 2d 629 (1937) (recovery of 

one-half of gift of community property stock after death); Trimble v. 

Trimble, 219 Cal. 340, 26 P.2d 477 (1933) (recovery of one-half of gift 

of community real property after death). These remedies are subject to 

the ordinary statutes of limitation for recovery of property--three 

years in the case of personal property, five years in the case of real 

property. Spreckels v. Spreckels, 172 Cal. 775, 158 Pac. 537 (1916); 

Code Civ. Proc. §§ 318, 338. 

The draft of the tentative recommendation affects these principles 

in several ways. First, subdivision (b) of Section 5125.240 validates 

a gift made without the written consent of the other spouse if the gift 

is "usual or moderate" taking into account the circumstances of the 
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marriage. Second, the remedies provided in Section 5125.270 for the 

nonconsenting spouse are modified so that (1) a good faith donee is 

given some protection, (2) the statute of limitations for recision runs 

within one year after the nonconsenting spouse had knowledge of the 

gift (or three years after the gift was made, whichever is earlier), 

and (3) the court may subject the recision remedy to terms and 

conditions, or apply an alternate remedy, if it appears equitable 

taking into account the rights of all the parties. 

Rights and Obligations Associated with Employment Relationship 

State Bar Team 1 (Exhibit 1) agrees that an in-depth analysis of 

this issue raised by Dick Kinyon (see the First Supplement to 

Memorandum 88-47) would be worthwhile. 

Management and Control After Death of Spouse 

State Bar Team 1 (Exhibit 1) agrees with Dick Kinyon (see the 

First Supplement to Memorandum 88-47) that consideration should be 

given to management and control problems after death of all types of 

community personal property, not just securities registered in the name 

of the surviving spouse. The team suggests that one approach might be 

to allow the surviving spouse to dispose of assets after 40 days, as 

with real property. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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John H. DeMou11y 
Executive Director 
California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, CA 94303 

SEP 06\988 ......... 

Re: LRC Memo 88-47 Limiations on Disposition of CP 
LRC Memo 66-52, Filing Fees in Probate 

Dear John: 

I have enclosed copies of Bill Schmidt's reports on the two 
memos noted, The reports represent the opinions of Team 1 only. 
The reports have not been reviewed by the Executive Committee. The 
reports are to assist in the technical and substantive review of 
those sections involved. 

JVQ/h1 
Encls. 
cc: Chuck Collier 

Keith Bilter 
Irv Goldring 

Jim Opel Valerie Merritt 
Terry Ross 
Ted Cranston 
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FIRST suprLEMEN~ TO LRC MEMORANDUM 88-47 (Limitation~ 
on Disposition of Community Property) 

__ .. __ •. _ ."_ . "'m 

study 'ream !Io. l held a tQl.ephone conference on September 
1,1988. Charle~ A. Collier, Jr., Riohara S. Kinyon, sterling 
L. ROSEl, Jr., Lynn P. Hart, and william V. SchmIdt. , 
participated.. Michael V, Vollmer did not participate, We have 
the follQwing co~ents: 

lUshtlL ang Obligations Asso.:b1;ed with Employment_.Fa.l,ati on"hip 
On the top of page 3, the staff ~tatQS thnt if the 

Commission agrees, it will schedule an in-depth memorandum on 
this mattAr for disoussion at a future meeting. We agree that 
an in-depth memorandum is worthwhile ana we would like to £ice 
£iuoh a memornndum prepared. 

MftPHgement ~lDd J:qrttrol After Death or __ ElPQI1RA 

We assume that this subject matter would be a part of the 
same memoranaum, or perhaps a separate memorandum. In either 
event, we feel that consideration should ~e given to the 
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managemEint and control of !!Ill types of conllnunity personal 
proporty, not just securities registered in the name of the 
surviving spouse. New proposed Section 1J545 limits itself to 
such securities. --Our Study Team had an interesting discussion. Richard S. 
Kinyon and other members of the team felt that tl\ere should bR 

Rome legislation on this matter to authorize a surviving spouse 
to deal with comnlunity personal property so that a potantial 
transferee from the surviving Gpouse will be willingi, to enter 
into a transaction with the survi.ving spouse. 

On the other hand, Lynn P. Hart and other members of tha 
team pointed out th .... t the deceased Elpouce has a right to 
dispose of hiA or her one-half of oommunity property to a 
person other than the survivjng spouse, and the rights of the 
potential transferees of this one-half comnmnity property 
interee:;t arc jeopardizad if the 6\lrviving spouse has unlimitsd 
power to act over such property. All members of the study Team 
seamed to agree that there were conflicting policies and that , 
some balance or compromise between the two policies was 
appropriate. 

Perhaps an appropriate solution is to require the 
surviving spouse to wait a period of time, such as 40 days, 
before he or she can have the power to sell, lease, mortgage or 
otherwise deal with and c1igpose of r;omm\mity pcrson<ll property. 
Charles Collier sU9gest.l'I that we UElC 40 days to be consistent 

, with the trQatm8~t of co~munity real prop~rty, Generally, our 
team agrees, He further poil~t$l out. t.hat current Sect:lo))s 13100 
and 13151 have adopted a ~O-day rule. One member of our Study 
Team felt that a 40-day wait m~y be too long in the C,HH~ of 
perishable property, or perhaps even depreciating property. 

Perhaps also the potential transferees (other than the 
surviving spouse) of the decedent's one-half of the community 



• 
TO 14159696953 P.08 09/02/1988 16:52 FROM RUTAN & rUCKER 

I 

I 
D4>213\BSD\16 9/2/8B 

persnnal.property ~hould have ~omc way of asserting their 
rights within 40 days and thereby preventing the slIrvivinq 
spouse from having absolute power of the property. In the case 
or real property, the recording of a lis pendens affords this 
protection. 

We hope that theece·thou'3hts are helpful to the staff. 
RespectfUlly submitted. 
S~UDY TEAM NO. 1 

By: 
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