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At the May meeting, the Commission discussed fees of corporate 

trustees in general terms and heard the views of a variety of bank 

trust officers and of the California Bankers Association. Time did not 

permit the Commission to review the possible approaches to the problem 

in detail. Accordingly, this memorandum again presents an analysis of 

various legislative approaches to dealing with the problem. We are not 

redistributing the background studies that accompanied Memorandum 88-36. 

AKALYSIS OF POSSIBLE APPROACHES 

The following discussion considers eight legislative schemes that 

were the subject of the questionnaire distributed to probate attorneys 

in the summer of 1987. These approaches are in the same order in which 

they appeared in the questionnaire. Two other detailed statutory 

proposals have been submitted to the Commission, one by the California 

Bankers Association, included in Exhibit 2, and another by Ken Klug, 

included in Exhibi t 3. These proposals are also considered below in 

paragraphs (i) and (j). 

We have also received two letters on this subject since the May 

meeting. A letter from Natalie Montgomery relating her experience in 

changing trustees is attached as Exhibit 10. A letter from Luther J. 

Avery relating to the earlier version of this memorandum is attached as 

Exhibit 11. Mr. Avery comments in some detail on each of the 

legislative schemes discussed below. 

(a> Permit transfer to another corporate trustee with court approval 

where it is shown to be to the advantage of the trust in light of the 

fees charged by the existing corporate trustee. 

This approach would use a modified form of the existing mechanisms 

for removing a trustee and appointing a new trustee to fill the 
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vacancy. See Prob. Code §§ 15642, 15660 (included 

attached to this memorandum). 

in Exhibit 1 

Advantages. This is an incremental change 

traditional approach of using court procedures 

that preserves the 

to deal with such 

issues. By providing a standard for replacement of a trust company, 

the procedure avoids the potential tax problems of giving an 

unrestricted power to the beneficiaries. 

Disadvantages. Requiring a cotrustee or beneficiary to petition 

the court involves the expense of attorney's fees and court costs as 

well as some delay and the risk of failure. The remarks of Assembly 

Member Harris at the Commission's March 1987 meeting support the 

conclusion that the problem will not be solved by employing an 

impedimentary procedure. 

Staff conclusion. This procedure can be useful and should be 

incorporated in a legislative proposal, but it should not be the only 

remedy. 

(b) Permit transfer to another corporate trustee if the corporate 

trustee to be replaced and all trust beneficiaries aaree. 

This approach would rely on the consent of the affected persons. 

It is consistent with the procedure in existing law permitting a 

trustee to resign with the consent of all adult beneficiaries who are 

receiving or are entitled to receive income under the trust or to 

receive a diatribution of principal if the trust were terminated at the 

time consent is sought. See Prob. Code § 15640 (included in Exhibit 1). 

Advantages. By requiring the consent of the trust company that is 

sought to be replaced, this procedure avoids the adversarial nature of 

some other procedures. This procedure should be readily acceptable to 

corporate trustees. 

Disadvantages. The presumed acceptability of this procedure to 

trust companies points up its defect. The trust company is in control 

of both the fees and the consensual replacement procedure. 

Staff conclusion. This is not an adequate procedure standing by 

itself, but it is useful to make clear that the trustee and 

beneficiaries can agree to replace the trustee without the need to seek 

court approval. 
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(c) Permit transfer to another corporate trustee if all trnst 

beneficiaries agree on the transfer (consent of existing corporate 

trustee not required). 

Replacement of a trust company by agreement of all beneficiaries 

takes the view that in most cases the trust company is not providing a 

unique service and thus may be replaced by action of the consumers 

involved, just as in the case of a broker, financial advisor, or 

attorney. This scheme requires that the beneficiaries find a successor 

trust company who is ready to take over administration of the trust 

before the existing trust company is removed. This procedure is akin 

to the power of all beneficiaries to compel modification of a trust as 

provided in Probate Code Section 15403, except that no court petition 

is required. (See Section 15403 in Exhibit 1.) 

Advantages. This approach is simple and avoids the expense and 

impediment of hiring an attorney and petitioning the court. Its 

simplicity might also have the effect of restraining fee increases. 

This procedure would facilitate the operation of the competitive market. 

Disadvantages. There is a potential tax problem arising from the 

IRS view that the power to replace is equivalent to the power to 

control the trustee. (This point was discussed more fully in 

Memorandum 87-54.) Trust companies are concerned that services may 

suffer where fees are the sole basis for selecting or replacing a 

trustee. It is also argued that a potential successor trustee would 

not want to get involved unless the existing trust company is willing 

to step aside. (See letter from Ken Klug attached as Exhibit 3.) 

Staff conclusion. The tax problem will need to be dealt with in 

some fashion before this scheme can be proposed. If the action of the 

beneficiaries can only be taken if some standard is met, the revenue 

ruling should not apply. The problem is to draft a standard that can 

be fairly applied without the need in most cases to seek court review. 

Cd) Permit transfer to another corporate trustee upon the direction of 

all CQ trust ees other than the one to be replaced (consent of 

beneficiaries not required), 

This scheme is primarily aimed at the situation where a trustee 

has one or more individuals selected as trustee by the settlor, 
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presumably because of a relationship with or confidence placed in that 

person. As in the approach outlined in paragraph (c) above, this 

scheme treats the trust company cotrustee as a provider of services 

that can be provided equally well by some other trust company. The 

individual cotrustee may be in a better position than the beneficiaries 

to judge the fees and services of the trust company and to seek a 

replacement trust company. 

Advantages. This procedure is even simpler than requiring the 

consent of all beneficiaries. 

Disadvantages. As in the case of replacement by beneficiaries, 

there may be tax problems, particularly if the cotrustee is also a 

beneficiary. There may be a problem of the individual cotrustee 

"shopping" for a more compliant trust company. (See letter from Sandra 

Kass attached as Exhibit 6.) It may also be improper for a cotrustee 

to be able to exercise such a power without the consent or knowledge of 

the beneficiaries or approval by a court. 

Staff conclusion. The staff is persuaded that this scheme, as 

first proposed in Memorandum 87-54, is too broad. If the Commission is 

interested in this approach, the cotrustee's power should be limited to 

individual trustees acting pursuant to a standard and with notice to 

the beneficiaries. 

(e) Require priQr court approval of anu increase in the fees charged bu 

a trustee. 

Requiring prior court approval of fee increases would have the 

effect of returning this aspect of trust administration to the earlier 

statutory scheme where trust administration was viewed more 

paternalistically. It should be remembered, however, that prior law 

did not require court approval of fees in testamentary trusts, nor did 

continuing jurisdiction apply to living trusts. 

Advantages. This would put a substantial brake on fee increases 

since the burden would be on the trustee to seek and obtain court 

approval. 

Disadvantages. This scheme seems too restrictive since it might 

prevent justifiable fee increases to which no interested person 

objects. It is also a stricter scheme than that prevailing under the 
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former statute providing continuing court jurisdiction which did not 

explicitly require prior court approval. 

Staff conclusion. There is no problem with a trust company 

voluntarily seeking approval of a fee increase, but to require prior 

court approval seems too burdensome. Perhaps if a standard could be 

derived so that minor increases would not be subject to the 

requirement, this scheme could be made workable. 

(El Permit the trustee to increase fees if no objection is received 

after giving notice to all trust beneficiaries' 

This scheme is analogous to the notice of proposed action 

procedure under the Independent Administration of Estates Act. If 

there is an objection under this scheme, then the trustee would have to 

decide whether to petition the court for an increase in fees or seek to 

resign as trustee. The beneficiaries would also be able to seek the 

removal and replacement of the trust company. 

Advantages. This scheme uses a familiar probate mechanism to 

attempt to strain out acceptable fee increases without having to go to 

court. It also could impel trust companies to seek an acceptable fee 

level so that objections will not be encountered. The notice with 

power to object allows the beneficiaries to prevent the fee increase in 

the first instance without any need to go to court or hire an attorney. 

Disadvantages. This procedure would not work as intended if 

beneficiaries routinely object to proposed fee increases, thereby 

rendering the procedure essentially the same as requiring court 

approval of fee increases. However, even if this is the likely result, 

this approach seems less onerous than the approaches outlined in 

paragraphs (a) and (e) above. 

Staff conclusion. This appears to be a desirable procedure that 

balances the interests of the beneficiary and the trust company even 

though it is not known whether beneficiaries would routinely object. 

(g) Provide specificallu by statute for court review of the 

reaSQnableness of a trustee's fees on petition by anu interested person, 

This is a clarification of existing law which permits a 

beneficiary or trustee to petition the court concerning the internal 
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affairs of a trust. See Prob. Code § 17200; see also Prob. Code 

§§ 15680 (increase or decrease of fees specified in trust instrument), 

15681 (trustee entitled to reasonable compensation where trust silent), 

15682 (determination of prospective compensation), l7200(b)(9) 

(petition fixing or allowing payment of trustee's compensation). 

(Copies of these provisions are included in Exhibit 1.) 

Advantages. This would merely make crystal clear whst is already 

the law. 

Disadvantages. This is not a very creative response and is not 

likely to satisfy those desiring reform. 

Staff conclusion. Legislation of this sort should not be 

necessary, but past experience reveals that lawyers and courts can find 

limitations and technicalities where none are apparent or intended. 

(h) Establish a statutoru fee schedule for trustees based on the value 

of the trust estate and permit charging additional fees for 

extraordinary services only with court approval. 

A statutory fee schedule would presumably be patterned after the 

statutory fee applicable in probate. However, as discussed below, 

there are other types of statutory fees schemes in other states. 

Advantages. This approach would adopt a familiar scheme and 

regularize fees. Based on information received from corporate 

trustees, the major corporate trustees seem to have arrived at 

approximately the same minimum percentage fees, although where 

percentages are the same, the actual fee on a smaller trust may vary 

because of the bracket to which the minimum fee is applied. Statutory 

control of the amount of the fees would restrain future increases 

because of the difficulty of amending the statute. (Of course, from 

the viewpoint of the trustee, this is a distinct disadvantage.) 

Disadvantages. If it is assumed that there is competition under 

the current state of affairs, a statutory fee schedule would probably 

restrict or eliminate it. There is a perception in some quarters that 

fee schedules are unfair or excessive. Since statutory fees have been 

the subject of much discussion at recent Commission meetings, there is 

nothing that needs to be added here. 

Staff conclusion. In light of current controversies concerning 

probate fees, a statutory fee schedule does not seem to be an ideal 
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scheme for dealing with fees in trust administration. To the extent 

that trust companies can avoid the statutory fee schedule by overriding 

provisions in the trust instrument, other solutions would still be 

required. The percentage fees typically charged by trust companies, 

which are subject to some negotiation and court review, represent a 

better scheme than the more rigid statutory fee schedule. In other 

words, nothing would seem to be gained by adopting this scheme in place 

of some of the other proposals. 

Law in Other States. At the May meeting, the Commission requested 

information concerning statutory fees in other states, particularly New 

York. The following states have (or have recently had) statutory 

fees: Delaware, Georgia, Hawaii (also has UPC scheme), Kentucky (UPC 

scheme except for court appointed trustee), Maryland, New Jersey, New 

York, North Carolina, South Carolina, and Tennessee. See G. Bogert, 

The Law of Trusts and Trustees § 975 (2d rev. ed. 1983 & Supp. 1986). 

Most, if not all, of these states provide that the fee schedule is 

subject to fees provided in the trust instrument. In the last few 

years, several states have replaced their statutory fees with the 

Uniform Probate Code scheme which permits the trustee to collect 

compensation from the trust subject to court review. There has been a 

trend at least since 1970 of replacing statutory fee schedules with the 

reasonable fee scheme. See Daly, How Fiduciary Fees Are Determined: A 

Nationwide Survey. 116 Tr. & Est. 348 (1977). 

Several states have schedules based on either a percentage of 

principal or a percentage of income. E.g., Delaware, Hawaii, Maryland, 

New Jersey, and North Carolina. Georgia bases its fee only on income 

plus additional fees for extraordinary services. 

Several states apply the same fee schedule to both personal 

representatives, or some other fiduciary, and trustees. E.g. , 

Delaware, South Carolina, Tennessee. 

New York statute. The fees of a corporate trustee are governed by 

the trust instrument if it provides a fee. If the trust instrument 

does not provide a specific fee and the principal value of the trust is 

over $400,000, the trustee is entitled to a reasonable fee which is 

subject to court review. If the trust has a value under $400,000, the 

trustee is entitled to a fee of 1% of the principal value per year, and 

-7-



this amount is deemed reasonable unless the trust instrument or an 

agreement between the trustor and corporate trustee provides 

otherwise. N.Y. Surr. Ct. Proc. Act § 2312 (McKinney Supp. 1988). The 

practice commentary following Section 2312 states that the 1% 

effect places a ceiling on commissions for trusts under 

principal value. 

figure in 

$400,000 

In any event, unless the trust instrument provides otherwise, a 

corporate trustee is entitled to receive at least the compensation 

provided for an individual trustee. For post-1956 trusts, this amount 

is 0.85% on the first $400,000, 0.45% on the next $600,000, and 0.3% on 

amounts over $1,000,000. See N.Y. Surr. Ct. Proc. Act §§ 2309, 2312 

(McKinney 1967 & Supp. 1988). The practice commentary following 

Section 2312 states that this provision "effectively sets forth a floor 

for the commissions of a corporate trustee as not less than the 

commissions to which an individual would be entitled." 

On petition of an interested person, the court may order a 

corporate trustee that has received "excessive compensation" from a 

trust to make refunds. N.Y. Surr. Ct. Proc. Act § 2114 (McKinney Supp. 

1988). 

(i) CBA Draft (See Exhibit 2). 

The draft submitted by the California Bankers Association would 

require the trustee to give notice to beneficiaries 60 days before 

increasing its percentage rate of compensation. If all beneficiaries 

object in writing, the trustee must seek a compromise, postpone the 

increase so that a petition can be filed by a beneficiary to review the 

fee, or resign as trustee. In any event, one or more beneficiaries 

could petition for court review of the fee increase. 

A proposed fee increase may not be implemented until it is 

confirmed by the court if a petition is filed before the stated 

effective date. Petitions for review of the fee after i ts effective 

date relate only to prospective fees. The court would have discretion 

to charge fees, costs, and expenses of proceedings under Section 17200 

against the trust, although no standard is provided. 

If the trustee resigns, the trustee is not liable to beneficiaries 

for resigning. In general, the beneficiaries who are given the power 
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to consent under this scheme are those currently required or authorized 

in the trustee's discretion to distribution of income or principal. 

The CRA draft combines aspects of the schemes outlined in 

paragraphs (a), (b), and (f) discussed above, with several added 

wrinkles. For additional details, you should consult the draft itself. 

Mr. Avery reacts favorably to the CBA draft. See Exhibit II, at 4. 

<jl Kluq Draft (see Exhibit 3), 

This draft would set a percentage fee standard which, if it is 

exceeded during a l2-month period, triggers a duty by the trustee to 

notify the beneficiaries of the right to replace the trustee. For the 

sake of discussion, the draft sets a standard of 1% of average fair 

market value during any l2-month period. ("Average fair market value" 

is defined in two ways, although the median definition does not seem to 

work as drafted.) 

Court proceedings are not required if the trustee and all 

beneficiaries agree to the replacement. If all beneficiaries agree but 

the trustee does not consent, the beneficiaries must petition the court 

and the trustee is liable for attorney's fees and costs if the trustee 

unreasonably refused to resign. If all the beneficiaries do not agree, 

an interested person may petition for replacement. In court 

proceedings, the court must find that the 1% standard is exceeded, thst 

a replacement trustee has consented in writing, and that the 

compensation thst would be paid to a replacement trustee (including the 

cost of any bond) is sufficiently lower than the compensation paid to 

the current trustee to justify replacement. The court must also find 

thst replacement is in the best interests of all the trust 

beneficiaries. 

The new trustee is determined by the trust instrument, or if no 

successor or means of selection is provided, by the unanimous consent 

of the beneficiaries or on petition to the court if necessary. The 

draft explicitly provides thst the trustee may charge a reasonable 

termination fee. 

This draft combines aspects of the schemes discussed in paragraphs 

(a) and (b), subject to the percentage fee trigger. For additional 

details, you should consult the draft itself. 
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Mr. Avery believes that the Klug draft is "as faulty as a 

statutory fee schedule." See Exhibit 11, at 4. 

OTHEIl FACTOIlS 

Standard for Removal 

Some of the approaches discussed above can be adjusted by 

employing a different standard for action by the beneficiaries, 

cotrustees, or the court. The standard suggested in connection with 

the scheme for permitting replacement of the trustee with court 

approval is where it is shown to be to the advantage of the trust in 

light of the fees charged by the trustee. This is a typical standard 

in estate administration. A more mechanical standard could be applied, 

such as some percentage increase in fees that would trigger the 

opportunity to seek replacement of a trust company. 

Beneficiaries Whose Consent is Required or Who Must be Given Notice 

The above schemes that involve consent of or notice to 

beneficiaries are based on the assumption that unanimous action is 

required, as is the case for modification or termination of a trust. 

It would also be possible to provide for action by a majority of 

beneficiaries. 

There is also an important question as to which beneficiaries must 

give consent or receive notice. A provision like the following could 

be adopted: 

(1) Each adult beneficiary who receives or is entitled 
to receive income under the trust or would be entitled to 
receive a distribution of principal if the trust were 
terminated at the time the directive is executed or, if a 
conservator has been appointed for the adult beneficiary, the 
conservator. 

(2) A parent of each minor beneficiary who receives or 
is entitled to receive income under the trust or would be 
entitled to receive a distribution of principal if the trust 
were terminated at the time the directive is executed or, if 
that minor beneficiary has a guardian of the estate, the 
guardian of the estate. 

Replacement might also be appropriate by action of the same persons who 

may consent to the resignation of a trustee, described in Probate Code 
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Section 15640(a)(3) as follows: "[A]ll adult beneficiaries who are 

receiving or entitled to receive income under the trust or to receive a 

distribution of principal if the trust were terminated at the time 

consent is sought." 

Replacement of Trust Company by Individual Trustee 

The suggestion has been made that a corporate trustee should be 

able to be removed and replaced with an individual trustee. See letter 

from Ken Klug in Exhibit 7. Comments received in response to the 

questionnaire on attorney's fees suggest that competition would be 

improved and the problem with the small trust solved if an individual 

could be substituted for a corporate trustee. 

Application to Individual Trustees 

Some bank representatives and others have suggested that any new 

procedures or standards for review of trustees' fees should apply to 

both individual and corporate trustees. See, e.g., California Bankers 

Association letter attached as Exhibit 2. The staff has no objection 

to applying the same rules concerning review of fees to individual 

trustees, but there is a problem with permitting easy removal of 

individuals under traditional trust doctrines. As a general rule, it 

is believed that an individual known to the settlor is chosen in part 

because of a personal confidence placed in that person. A trust 

company is not clothed with this personality, and thus we have 

proceeded on the assumption that most trust companies may be treated as 

essentially interchangeable. In any event, depending on the nature of 

any scheme recommended by the Commission, it may be appropriate to 

apply it to individual trustees. This question will necessarily arise 

when the nature of any proposal is determined. 

Costs and Attorney's Fees 

Once a desirable set of remedies is selected, the real issue may 

be the liability for costs and attorney's fees. Both the CBA draft and 

the KIug draft deal with this liability. (See Exhibits 2 and 3.) 

Although many of the possible remedies may be widely acceptable, 

controversy will certainly arise at the point where liability for 
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costs, and especially attorney's fees, becomes involved in the 

statute. We suspect that the banks would be much more likely to find a 

statute to their liking if costs are borne by the petitioner or by the 

trust. 

Termination Fees 

The ability to take advantage of a competitive market is, to some 

extent, inhibited by the standard charges for winding up the trust with 

the old trustee and setting up the trust with the new trustee. Our 

survey of corporate trustees last year found that minimum charges 

ranged from around $200 to $500 and that some charged 1% of the value 

of trust assets. In addition, most corporate trustees will charge 

expenses for transferring assets or a set fee such as $20-$25 per 

securities issue and $75-$100 for real estate. In this connection, 

Delawsre law is interesting. Delaware regulates termination and 

transfer fees depending on how long the trust has been administered by 

the trustee. The standard fee is reduced by 30% after 3 years and 

ranges up to a 100% reduction after 9 years. 

Mr. Avery also suggests imposing some restraint on termination 

fees. See Exhibit II, at 4. 

Historical Note 

In early English and American law, the trustee was not allowed 

payment, since otherwise the trust estate "might be loaded, and 

rendered of little value." Robinson v. Pett, 3 P. Wms. 249, 251 (Ch. 

1734). It was thought that the trustee would be tempted to operate the 

trust so as to magnify the importance of his work and pile up charges 

instesd of administering the trust solely for the benefit of the 

beneficiaries. See, e.g., Gilbert v. Sutliff, 3 Ohio St. 129 (1853). 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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#1-3010 
Memorandum 88-45 

EXHIBIT 1 

PROBATE CODE SECTIONS 
relating to 

TRUSTEES' FEES AND REMOVAL OF TRUSTEES 

05/31/88 

§ 15403. Modification or tennination of irrevocable trust 
by all beneficiaries 

15403. (a) Except as provided in subdivision (b), if 
all beneficiaries of an irrevocable trust consent, they may 
compel modification or termination of the trust upon 
petition to the court. 

(b) If the continuance of the trust is necessary to carry 
out a material purpose of the trust, the trust cannot be 
modified or terminated unless the court, in its discretion, 
determines that the reason for doing sq under the 
circumstances outweighs the interest in accomplishing a 
material purpose of the trust. Under this section the court 
does not have discretion to permit termination of a trust 
that is subject to a valid restraint on transfer of the 
beneficiary's interest as provided. in Chapter 2 
(commencing with Section 15300). 
Comment. Section 15403 is drawn from Section 337 of the 

Restatement (Second) of Trusts (1957). Unlike the Restatement, 
however, subdivision (b) gives the court some discretion in 
applying the material purposes doctrine except in situations 
where transfer of the beneficiary'S interest is restrained .. such as 
bya spendthrift provision. See Section 15300 (restraint on 
transfer of beneficiary's interest). Section 15403 pennits 
termination of an irrevocable trust with the consent of aU 
beneficiaries where the trust provides for successive 
beneficiaries or postpones enjoyment of a benefiCiary'S interest. 
The discretionary power provided in subdivision (b) also 
represents a change in the California case-Jaw rule. See, e.g., 
Moxley v. Title Ins. & Trust Co., 27 Cal. 2d 457,462, 165 P.2d 15 
(1946). Section 15403 is intended to provide some degree of 
tlexibility in applying the material purposes doctrine in situations 
where transfer of the beneficiary's interest is not restrained. For 
provisions governing judicial proceedings, see Section 17200 et 
seq. For provisions relating to obtaining consent of persons under 
an incapacity, see e.g., Civil Code §§ 2450, 2467 (statutory fonn 
of durable power of attorney); Prob. Code H 2580 
(conservator), 15405 & 17208 (appointment of guardian ad 
litem). See also Section 15406 (no conclusive presumption of 
fertility). For provisions governing modification and tennination 
of trusts where the consent of all beneficiaries cannot be 
obtained, see Sections 15408 (trust with uneconomically low 
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principal) and 15409 (modification or termination by court order 
in changed circumstances). Subdivision (a) limits the application 
of this section to irrevocable trusts since if the trust is revocable 
by the settlor, the method of revocation is governed by Section 
15401. Compare Section 15404 (modification or termination by 

. settlor and all beneficiaries). 

Article 3. Resignation and Removal of Trustees 

§ 15640. Resignation of trustee 
15640. (a) A trustee who has accepted the trust may 

resign oniy by one of the following methods: 
(1) As provided in the trust instrument. 
(2) In the case of a revocable trust, with the consent 

of the person holding the power to revoke the trust. 
(3) In the case of a trust that is not revocable, with the 

consent of all adult beneficiaries who are receiving or are 
entitled to receive income under the trust or to receive 
a: distribution of principal if the trust were terminated at 
the time consent is sought. 

(4). Pursuant to a court order obtained as provided in 
subdivision (b).. . 

(b) On petition by the trustee, the court shall accept 
the trustee's resignation. The court may also make any 
orders necessary for the preservation of the trust 
property, including the appointment of a receiver or a 
temporary trustee. 
Comment. Subdivisions (a) (1), (a) (3), and (a) (4) of Section 

15640 are similar to Section 106 of the Restatement (Second) of 
Trusts (1957), except that the class of persons whose consent is 
needed under subdivision (a) (3) is more restricted. For a 
provision governing acceptance of the trust, see Section 15600. 
Subdivision (a) (1) con tinues part of the second sen tence of 
former Probate Code Section 1138.8 without substantive change. 
Subdivision (a) (2) is a new provision that recognizes that the 
person holding the power to revoke a revocable trust has control 
over the trust rather than the beneficiaries. See Section 15800. 
Subdivision (a) (3) supersedes former Civil Code Section 
2282 (d) which permitted discharge from the trust with the 
consent of "the beneficiary, if the beneficiary has capacity to 
contract." For provisions relating to consent by beneficiaries 
under an incapacity, see, e.g., Civil Code §§ 2450,2467 (statutory 
form of durable power of attorney); Prob. Code §§ 2580 
(conservator), 17208 (guardian ad litem). Subdivision (a) (4) 
restates the authority of the court under former law. See former 
Civil Code §§ 2282(e), 2283; former Prob. Code H 1125.1, 
1138.1 (a) (9), 1138.8. Under subdivision (a) (4) the court has 
authority to accept a resignation regardless of whether the trust 
provides a manner of resignation. Former Probate Code Section 
1138.8 permitted the court to act where the trust was silent. 
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The provision that the trustee's resignation shall be accepted 
by the court in subdivision (b) restates part of the last sentence 
of the first paragraph of former Probate Code Section 1125.1 and 
part of the third sentence of former Probate Code Section 1138.8. 
The authority for protective orders in subdivision (b) restates 
part of the last sentence of the first paragraph of former Probate 
Code Section 1125.1 and part of the third sentence of former 
Probate Code Section 1138.8. See also Section 17206 (general 
authority to make necessary orders). For the procedure 
applicable to proceedings under subdivision (b), see Section 
17200 et seq. See also Section 17200 (b) (11) (petition to accept 
resignation of trustee) . 

§ 15642. Removal of trustee 
15642. (a) A trustee may be removed in accordance 

with the trust instrument or by the court on its own 
niotion or on petition of a cotrustee or beneficiary. 

(b) The grounds for removal of a trustee by the court 
include the following: 

(1) Where the trustee has committed a breach of the 
trust. 

(2) Where the trustee is insolvent or otherwise unfit to 
administer the trust. 

(3) Where hostility or lack of cooperation among 
cotrustees impairs the administration of the trust. 

(4) Where the trustee fails or declines to act. 
(5) For other good cause. . 
(c) lfit appears to the court that trust property or the 

interests of a beneficiary may suffer loss or injury pending 
a decision on a petition for removal of a trustee and any 
appellate review, the court may, on its own motion or on 
petition of a cotrustee or beneficiary, compel the trustee 
whose removal is sought to surrender trust property to a 
cotrustee or to a receiver or temporary trustee, The court 
may also suspend the powers of the trustee to the extent 
the court deems necessary. 
Comment. Subdivision (a) of Section 15642 is the same in 

substance as Section 107 of the Restatement (Second) of Trusts 
(1957). The authority of the court to remove trustees continues 
authority found in former law. See former Civil Code §§. 2233, 
2283; former Prob. Code §§ 1123.5, 1138.1 (a) (10). The 
recognition that the trustee may be removed as provided in the 
trust instrument is new. See Restatement (Second) of Trusts 
f 107 comment h (1957). The authority for removal on the 
court's own motion is drawn from the third sentence of former 
Probate Code Section 1123.5. For the procedure applicable to 
judicial removal proceedings, see Section 17200 et seq. See also 
Section 172oo(b) (10) (petition to remove trustee). 

-3-



The statement of grounds for removal of the trustee by the 
court is drawn from the Texas Trust Code and the Restatement. 
See Tex. Prop. Code Ann. § 113.082(a) (Vernon 1984); 
Restatement (Second) of Trusts § 107 comments b·d (1957). 
Paragraphs (1) and (2) of subdivision (b) supersede parts of 
f'ormer Civil Code Sections 2233 and 2283 and part of the first 
sentence of former Probate Code Section 1123.5. The general 
language relating to a trustee being otherwise unfit to administer 
the trust subsumes the reference in former Section 1126 to a 
trustee who is incapable of acting. Paragraph (3) of subdivision 
(b) continues part of the second sentence of former Probate 
Code Section 1123.5 without substantive change, except that the 
reference to "ill feeling" is omitted as redundant with "hostility," 
and the word "continued" has been omitted since the test is 
whether the administration of the trust is impaired. Paragraph 
(4) of su bdi vision (b) continues part of the first sentence of 
former Proba~e Code Section 1126 and part of the first sentence 
of former Probate Code Section 1138.9 without substantive 
change. Paragraph (5) of subdivision (b) continues authority 
found in former Probate Code Sections 1126 and 1138.9. 

Subdivision (c) continues former Probate Code Section 1138.2 
without substantive change and restates former Probate Code 
Section 1123.6 without substantive change. See also Section 17206 
(general authority to make necessary orders). 

Article 4. . Appointment of Trustees 

f 15660. Appointment of trustee to fill vacancy 
15660. (a) If the trust has no trustee or if the trust 

instrument requires a vacancy in the office of a cotrustee 
to be filled, the vacancy shall be filled as provided in this 
section. 

(b) If the trust instrument provides a practical method 
of appointing a trustee or names the person to fill the 
vacancy, the vacancy shall be filled as provided in the 
trust instrument. 

(e) If the vacancy in the office of trustee is not filled 
as provided in subdivision (b), on petition of a cotrustee 
or benefiCiary, the court may, in its discretion, appoint a 
trustee to fill the vacancy. If the trust provides for more 
than one trustee, the court may, in its discretion, appoint 
the original number or any- lesser number of trustees. In 
selecting a trustee, the court shall give consideration to 
the wishes of the beneficiaries who are 14 years of age or 
older. 
Comment. Section 15660 supersedes former Civil Code 

Sections 2287 and 2289 and former Probate Code Sections 1125, 
1126, and 1138.9. For a provision governing the occurrence of 
vacancies in the office of trustee, see Section 15643. Subdivision 
(a) makes clear that the vacancy in the office of a cotrustee must 
be filled only if the trust so requires. If the vacancy in the office 
of cotrustee is not filled, the remaining co trustees may continue 
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to· administer the trust under Section 15621, Unless the trust 
instrument provides otherwise. The provision in subdivision (b) 
relating to a "practical" method of appointing a trustee continues 

. language found in former Civil Code Section 2287 and supersedes 
part of former Probate Code Section 1138.9. 

The authority of the court to appoint the same or a lesser 
number pf trustees in subdivision (c) continues the second 
sentence of former Civil Code Section 2289 without substantive 
change. The provision requiring the court to give consideration 
to the wishes of the beneficiaries in subdivision (c) supersedes 
the second sentence of former Civil Code Section 2287. See 
Restatement (Second) of Trusts i lOB comment i (1957). 
Subdivision (c) gives the court discretion to fill a vacancy in a 
case where the trust does not name a successor who is willing to 
accept the trust, where the trust does not provide a practical 
method of appointment, or where the trust does not require the 
vacancy to be filled. For a limitation on the rights of certain 
beneficiaries of revocable trusts, see Section 15800. For the 

- procedure applicable to judicial proceedings, see Section 17200 
et seq. See also Section 17200(b) (10) (petition to appoint 
trustee). 

Article 5. Compensation and Indemnification of 
Trustees 

§ 15680. Trustee's compensation as provided in trust 
instrument; different compensation 

15680. (a) Subject to subdivision (b), if the trust 
instrument provides for the trustee's compensation, the 
trustee is entitled to be compensated in accordance with 
the trust instrument. 

(b) Upon proper showing, the court may fix or allow 
greater or lesser compensation than could be allowed 
under the terrns of the trust in any of the following 
circumstances: 

(1) Where the duties of the trustee are substantially 
different from those contemplated when the trust was 
created. 

(2) Where the compensation in accordance with the 
terms of the trust would be inequitable or unreasonably 
low or high. 

(3) In extraordinary circumstances calling for 
equitable relief. 

(c) An order fixing or allowing greater or lesser 
compensation under subdivision (b) applies only 
prospectively to actions taken ip administration of the 
trust after the order is made. 

-5-

. j 



Comment. Subdivision (a) of Section 15680 continues the 
first sentence of former Civil Code Section 2274 without 
substantive change and restates the first sentence of former 
Probate Code Section 1122 without substantive change. 
Subdivision (b) restates the second sentence of former Civil 
Code Section 2274 and the second sentence of former Probate 
Code Section 1122 without substantive change, except that 
subdivision (b) makes clear that the court can reduce the 
truStee's compensation when appropriate. Subdivision (c) makes 
clear that an order changing the amount of compensation cannot 
be applied retroactively to actions already taken. See also 
Sections 15682 (court determination of prospective 
compensation), 17200(b) (9) (petition to fix compensation) . 

. t 15681. Trustee's compensation where trust silent 
15681. If the trust instrument does not specify the 

trustee's compensation, the trustee is entitled to 
reasonable compensation under the circumstances. 
Comment. Section 15681 continues the third sentence of 

former Civil Code Section 2274 without substantive change and 
restates part of the third sentence of former Probate Code 
Section 1122 without substantive change. The trustee has 
authority to fix and pay its compensation without the necessity 
of prior court review. See Section 16243 (power to pay 
compensatiOn and other expenses). See also Sections 15682 
(court determination of prospective compensation), 
17200(b) (9) (petition to fix compensation). 

t 15682. Court determination of prospective 
compensation 

15682. The court may fix an amount of periodic 
compensation under Sections 15680 and 15681 to 
continue for as long as the court determines is proper. 
Comment. Section 15682 is a new provision that makes clear 

that the court may fix compensation prospectively. This section 
supersedes the last part of the third sentence of former Probate 
Code Section 1122. See also Section 17200(b) (9) (petition to fix 
compensation). . 

CHAPTER 3. PROCEEDINGS CONCERNING 
TRUSTS 

t 17200. Petitioners; grounds for petition 
17200. (a) Except as provided in Section 15800, a 

trustee or beneficiary of a trust may petition the court 
under this chapter concerning the internal affairs of the 
trust or to determine the existence of the trust. 

(b) Proceedings concerning the internal affairs of a 
trust include, but are not limited to, proceedings for any 
of the following purposes: 
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(1) Determining questions of construction of a trust 
instrument. 

(2) Determining the existence or nonexistence of any 
immunity, power, privilege,duty, or right. 

(3) Determining the validity of a trust provision. 
(4) Ascertaining beneficiaries and determining to 

whom property shall pass or be delivered upon final or 
partial termination of the trust, to the extent the 
determination is not made by the trust instrument. 

(5) Settling the accounts and passing upon the acts of 
the trustee, including the exercise of discretionary 
powers. 

(6) Instructing the trustee. 
(7) Compelling the trustee to report information 

about the trust or account to the benefiCiary, if (A) the 
trustee has failed to submit a requested report or account 
within 60 days after written request of the beneficiary 
and (B) no report or account has been made within six 
months preceding the request. 
. (8) Granting powers to the trustee. 

(9) Fixing or allowing payment of the- trustee's 
compensation. . 

(10) Appointing or removing a trustee. 
(11) Accepting the resignation ofa trustee. -
(12) Compelling redress of a breach of the trust by any 

available remedy; 
(13) Approving or directing the modification or 

termination of the trust. 
(14) . Approving or directing the combination or 

division of trusts. 
(15) Amending or conforming the trust instrument in 

the ffianner required to qualify a decedent's estate for the 
charitable estate tax deduction under federal law, 
including the addition of mandatory governing 
instrument requirements for a charitable remainder trust 
as required by final regulations and rulings of the United 
States Internal Revenue Service, in any case in which all 
parties interested in the trust have submitted written 
agreement to the proposed changes or written disclaimer 
of interest. ' 

(16) AuthOrizing or directing transfer of a trust or 
trust property to or from another jurisdiction. 

(17) Directing transfer of a testamentary trust subject 
to continuing court jurisdiction from one county to 
another. 

(18) Approving removal of a testamentary trust fron. 
continuing court jurisdiction. 
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(19) RefoI;!Iling or excusing compliance with the 
governing instrument of an organization pursuant to 
Section 16105. 
Comment. Section 17200 restates the substance of subdivision 

.. (a) of former Probate Code Section 1138.1 and supersedes parts 
of former Probate Code Section 1120. The reference to 
determining the existence of a trust in subdivision (a) is new. 
Subdivision (a) also restates without substantive change part of 
former Probate Code Section 1139.1 and the first sentence of 
former Probate Code Section 1139.2 (petition for transfer of trust 
to another jurisdiction) and part of former Probate Code Section 
1139.12 (petition for transfer to California). The introductory 
clause of su bdi vision (a) is a new provision that has the effect of 
giving the right to petition concerning the internal affairs of a 
revocable living trust to the settlor (or other person holding the 
power to revoke) instead of the beneficiaries during the time 
that the settlor (or other person holding the power to revoke) is 
competent. See Section 15800 and the Comment thereto. 

The list of grounds for a petition concerning the internal affairs 
of a trust under subdivision (b) is not exclusive and is not 
intended to preclude a petition for any other purpose that can 
be characterized as an internal affair of the trust. Paragraphs (1) 
and (2) of subdivision (b) are new and are drawn from Section 
7·201 (a) of the Uniform Probate Code (1977). Paragraph (3) is 
new. Paragraph (5) restates parts of subdivisions (b) and (d) of 
former· Civil Code Section 2269 (review of exercise of 

. discretionary powers) without substantive change. See Sections 
·16080-16081 (duties with regard to discretionary powers). 
Paragraph (9) supersedes the last sentence offormer Civil Code 
Section. 2274. 

Various provisions. elsewhere in this division relate to 
proceedings under this article. For limitations on the right of a 
beneficiary to compel the trustee tQ account or report under 
paragraph (7), see Sections 15800 and 16060-16064. As to granting 
powers to the trustee under paragraph (8), see Section 16201. As 
to the trustee's compensation under paragraph (9), see Sections 
15680-15683. As to breaches of trust involved in paragraph (12), 
see Sections 16400·16462. As to modification and termination of 
trusts under paragraph (13), see Sections 15400·15410. As to 
combining or dividing trusts under paragraph (14), see Sections 
15411 and 15412. As to transfers of trusts under paragraph (16), 
see Sections 17 4()()·17 405 and 17450·17457. As to transfers of 
certain testamentary trusts within California under paragraph 
(17), see Section 17304. As to removal of certain testamentary 
trusts from continuing court jurisdiction under paragraph (18), 
see Section 17352. 

The procedure provided in this chapter is available to 
determine matters concerning the administration of trusts 
notwithstanding a purported limitation or exclusion in the trust 
instrument. The provision of former Probate Code Section 
1138.1 (b) to the effect that the trust could restrict the availability 
of remedies is not continued. 

See also Sections 24 ("beneficiary" defi'ned), 82 ("trust" 
defined), 17005 (venue). 
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Memorandum 88-45 

EXHIBIT 2 _. 
'III • ..... .. " 

California Bankers Association 

Mr. John H. Del~oully 
Executive Secretary 

E~roblf!;lr(;d 1~1 

March 7, 1988 

California Law Revision Commission 
Suite D-2 
4000 Middlefield Road 
Palo Alto, California 94303-4739 

Re: Trustee Fees 

Dear Mr. DeMoully: 

05/31188 

The Trust State Governmental Affairs committee of the 
California Bankers Association has received a copy of a letter 
from Assemblyman Elihu H~rris to the Commission transmitting 
concerns that the Assemblyman apparently still has regarding trust 
industry practices. 

We disagree with the factual premises of several of the 
assertions made by Mr. Harris. The following is a roughly 
sequential response to certain of the statements in Mr. Harris' 
letter. 

1. The subject matter of the San Diego union article (which 
we note is at this point over a year old), attached to Mr. 
Harris' letter does not illustrate any problem reasonably 
related to the reason behind the 1982 legislation (AB 3612) 
referenced in the first paragraph of his letter. Mrs. 
Hinman resolved her fee dispute with her then current trustee 
by asking that trustee to resign in favor of another 
corporate trustee, which in fact occurred. The solution to 
Mrs. Hinman's concern illustrates the method by which 
beneficiary disputes are frequently handled by corporate 
trustees: Voluntary agreement. 

2. If a request is to be made to the California Law 
Revision Commission to explore the relationships between 
trustees and benefiCiaries, then it is appropriate to have 
the scope of the inquiry reach all trustees and not merely 
"bank trustee departments". It-strikes us as inherently 
unfair that corporate trustees be discriminated against by 
being the target of a vague and unstructured investigation. 
For instance, while the terms "consumer" may have some 
meaning when used in connection with the individual initially 
establishing the trust relationship, under the California 
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Trust Law, the term "beneficiary" is clearly defined in 
Probate Code Section 24, and nowhere is the term "consumer" 
used. What class of individuals is intended to be included 
by use of the term consumer? We also question the 
significance of the comment that some beneficiaries have 
chosen not to be represented by legal counsel. Such 
beneficiaries are neither compelled to retain counsel nor are 
they prohibited from retaining counsel. In addition, the 
Bankers are gravely concerned about the characterization of 
trust estates of under $1,000,000 as being "small". The 
experience of the California Bankers Association with its 
member trust banks is that there is no consensus of what 
constitutes "small" trust estates. Indeed, at least one 
major corporate trustee markets trust services for accounts 
of $50,000 in size. We also question use of the term 
"disproportionate" with respect to fees, regardless of the 
size of a trust estate. An appropriate fee for any trust is 
of necessity a function of the trustee's responsibilities and 
risks incurred under the governing agreement, the nature and 
complexities of the trust assets, and the needs of the 
beneficiaries. 

3. We would like to respond to what amounts to an 
accusation that corporate trustees refuse to act as trustees 
of smaller trust estates. In examining what trust business 
'should be accepted, corporate trustees should not accept 
accounts believed at the outset to be unprofitable. To do 
otherwise is to violate the trust and confidence imposed on 
the management of trust institutions by their boards of 
directors, and ultimately, their shareholders. Moreover, 
because it is widely known that the profitability of 
corporate trustees has been marginal at best, operating any 
unprofitable business (whether the account is, relatively 
speaking, small or large), is simply irresponsible. 

4. Most trusts provide a mechanism for the removal of a 
trustee and the appointment of a successor, which mayor may 
not call for court intervention. In the absence of such 
mandatory guidance, the trustee is frequently compelled to 
seek court assistance as a part of the process of having an 
account transferred from one trustee to another. To 
illustrate the pOint we offer the following hypothetical fact 
situation. An individual creates a trust and does not 
provide for the qualifications or identity of a successor 
trustee. Beneficiary/spouse of a subsequent marriage wants 
"X" to serve. Beneficiary/children of a prior marriage want 
"Y" to serve. The trustee is obligated under Probate Code 
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Section 16003 to deal impartially with the beneficiaries. 
Consequently, what choice other than seeking court 
intervention would satisfy that duty? Indeed, in general the 
intervention of the court has long been intended to provide 
continuity and order to the administration of trusts for the 
purpose of protecting the interests of all trust 
beneficiaries. 

5. We take exception the statement that "a substantial 
number of trust beneficiaries" are "unaware of fee increases 
which would give them cause to complain". Most, if not all, 
corpora te trus.tees prov ide pr ior wr i tten notice of fee 
increases. In addition, trust beneficiaries receive regular 
statements which disclose fees charged. Concerning Mr. 
Harris' comments as to the reasons for which a beneficiary 
does not seek the advice of an attorney, we do not feel it is 
appropriate for the California Bankers Association to address 
the issues of the costs of legal services or the factor of 
the intimidation of beneficiaries by attorneys. It is said 
tha t banks have made fee increases wh ich they. represented to 
the Legislature would not be made. While it is true that fee 
increases may have been initiated in response to inflation 
and increased operating costs, the competitive pressures of 
the marketplace have kept these increases to reasonable 
levels and there has been no immediate explosion in fees as 
charged by the opponents of AB 3612. This fact is the 
essence of what was represented to the Legislature and the 
California Bankers Association has remained true to its word. 

6. We do not understand why Mr. Harris has chosen to raise 
the issue of executor and administrator fees in the context 
of the discussion of trustee fees. For an objective analysis 
of the issues, we refer to the Law Revision Commission Staff 
memoranda considering the subject. Memorandum 88-12 dated 
1/22/88 (Attorney fees in Probate), and Memorandum 88-13, 
dated 2/1/88 (Fees of Personal Representatives). 

7. The "problem" referenced in the second full paragraph of 
the second page of Mr. Harris' letter focuses on the refusal 
of corporate trustees to accept appointment as executor or 
administrator unless an estate is a "sizable one". We are 
unclear as to the intended meaning of this statement. 
Corporate trustees evaluate each estate on its own merits in 
terms of size, complexity, and risk. Take a hypothetical 
example: A corporate fiduciary is nominated in a will to 
serve as an executor. While the estimated fair market value 
of the e~tate, which consists primarily of real estate, is 
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$8,000,000, the institution might decline to act upon being 
advised that one of the properties of the estate was an 
abandoned dump site selected by the Environmental Protection 
Agency for hazardous waste clean up. The risks and 
complexities of administering this type of asset could well 
outweigh any fee considerations based on the size of the 
estate, and would bear careful analysis as a condition 
precedent to accepting the business or turning it down. 

8. The California Bankers Association has been advised by 
Wells Fargo Bank that the example used in Mr. Harris' letter 
regarding Wells' probate practices is not accurate. The CBA 
is further advised that Wells Fargo Bank has addressed this 
subject in a separate letter to Mr. Harris. 

9. The characterization of corporate fiduciaries' policies 
of determining what estates they can act in profitably as 
·skimming the cream" is highly inflammatory and unjustified. 
No negative connotation should be attached to the business 
decision to accept estates which are considered to be 
profitable and for which no unreasonable risks of liability 
are likely to be assumed. We do not understand the reference 
to the so called "Robin Hood theory". Whatever is intended 
by the reference to the "Robin Hood theory", we cannot accept 
a "compensation scheme" that adopts as its philosophical 
foundation the inequitable charging of larger probate estates 
to offset the uncompensated or undercompensated costs of 
administering smaller estates. Every probate estate must 
stand on its own and adequately compensate the personal 
representative for the services being performed. 

10. Beneficiaries are not unprotected and have recourse to 
the courts on trust fees. If by "automatic protection" it is 
meant that statutory trustee fees would be appropriate, the 
California Bankers Association would oppose vigorously any 
such proposal. 

11. with respect to the request that questionnaires be sent 
to bar associations for the ostensible purpose of surveying 
the "appropriate consumer population,· it would appear that 
such an inquiry is unfocused and unnecessary in view of both 
the previous questionnaire directed to those attorneys most 
directly involved in, and most familiar with, the issues of 
trustee services and fees, as well as the questionnaire 
directed to corporate fiduciaries who voluntarily completed 
and submitted responses in good faith to the Law Revision 
Commissio~. We question the public benefit of additional 
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surveys of a broad population which, more than likely, has 
little interest or familiarity with the issues. 

We have formally advised Assemblyman Harris that the 
California Bankers Association believes that there is no problem 
regarding trust administration issues which require a legislative 
solution. The CBA has not changed its very strong belief in this 
regard. Nevertheless, we recognize that there is a perception 
that such a problem exists, as evidenced by Mr. Harris' subject 
January 26, 1988 letter. Accordingly, in the spirit of further 
promoting the interests of trust beneficiaries, the CBA has 
drafted a legislative proposal, a copy of which is enclosed. 

Thank you for your consideration of our views on this most 
important area of the law. If we can supply additional 
information, we welcome the opportunity to meet with you. 

David W. Lauer 
L. Bruce Norman 
Co-chairmen, Trust State 
Governmental Affairs Committee 

cc: The Honorable Elihu Harris 
Stan Wieg 



March 7, 1988 

Existing: Increase in Compensation 

15681 (a) existing 

15681 (b) The trustee may increase its rate of percentage compensation 

or its stated minimum fee (hereinafter "compensation") only 

after compliance with the requirements of this Section. 

(l) The trustee shall .provide notice in the form specified in this 

Section in writing at least sixty days prior to the stated 

effective date of the increase to all beneficiaries, as 

defined in Section 15681(b} (4), of trusts affected by the 

increase. 

(2) The notice shall contain the following information: 

(a) The effective date of the increase. 

, 
(b) The current and the proposed compensation. 

(c) The name, address and telephone number of the person or 

persons representing the trustee to whom questions may be 

addressed. 



(d) A statement that if all of the beneficiaries as defined in 

Section l568l(b) (4) advise the trustee in writing prior to 

the effective date of the increase specified in the notice 

of their objection to the increase, no increase will be 

implemented until the trustee complies with Section 

15681 (b) (3) • 

(e) A statement that any beneficiary may petition the court 

pursuant to Section 17200 to review the increase to the 

trustee's compensation, and that if the petition is filed 

and notice is given to the trustee prior to the effective 

date of the increase, such increase shall not be 

implemented until confirmed by order of the court. 

(3) If all of the beneficiaries as defined in Section l568l(b) (4) 

object to the proposed increase, and advise the trustee in 

writing prior to the effective date of the increase, the 

trustee shall do one of the following: 

(a) Withdraw or compromise the proposed increase to 

compensation; or 

(b) Postpone the proposed increase for a period not to exceed 

30 days subsequent to the effective date of the increase 

to enable the beneficiaries to file a petition under 

Section 17200 to review the proposed increase and to serve 

notice on the trustee; or 



(c) Resign as trustee pursuant to Section 15640. The trustee 

shall incur no liability to the beneficiaries by reason of 

the exercise of this power to resign. 

(4) For purposes of this Section, the term beneficiary shall 

include those beneficiaries specified in Section l6062(a), 

subject to the limitations in Section 15800. If such 

beneficiary is a ward or conservatee, the notice required by 

Section l568l(b) (1) shall be sent to the guardian or 

conservator, as the case may be, of such beneficiary. If such 

beneficiary is a minor for whom no guardian has been 

appointed, notice shall be sent to the parent having legal 

custody of the minor. The guardian, conservator or parent of 

such a beneficiary shall represent the interests of the 

beneficiary for all purposes under this Section. 

(5) If any beneficiary petitions the court under Section 17200 to 

review the increase prior to the effective date of the 

increase, such increase shall not be implemented until 

confirmed by order of the court. 

(6) If any beneficiary petitions the court under Section 17200 

subsequent to the effective date of the increase to review the 

increase, any determination of the court shall relate only to 

the prospective application of the increase to compensation. 



(7) The court, in its discretion, may charge fees, costs and 

~xpenses of a proceeding under Section 17200 to review the 

increase in the trustee's compensation against the trust 

estate. 

(8) This Section shall be applicable only to those trusts as 

defined in Section 82(a). 
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Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
Suite D-2 
4000 Middlefield Road 
Palo Alto, California 94303-4739 

Re: Memo 88-19 

Dear John: 

R~ply to: P.O. Box 1461 
Fresno, CA 93716 
(209) 442-0600 

February 8, 1988 

The Executive Committee of the Estate Planning, 
Trust and Probate Law Section has considered the issue of 
whether or not the size of corporate trustees' fees poses a 
problem to trust beneficiaries. It is the consensus of the 
members of the Executive Committee that any abuse which may 
exist is not of sufficient gravity to warrant corrective 
legislation. Generally, it has been our experience that 
where beneficiaries have a reasonable complaint about the 
size of the corporate trustees' fees, corporate trustees have 
willingly stepped aside in favor of either another corporate 
trustee whose fee schedule is lower, or in favor of an in
dividual trustee. That informal practice has eliminated a 
great many of the fee problems. 

Nonetheless, our Executive Committee recognizes 
that our experience may not be the universal experience. 
Indeed, Assemblyman Harris indicates in his February I, 1988, 
letter to you that "arguably a greater number [of trust 
beneficiaries) who do not contact counsel have been adversely 
affected by increases in fees.. "In the event that the 
Commission perceives a problem needing a legislative solu
tion, our Executive Committee is willing to work with you to 
draft a solution. 
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I am enclosing for your review a rough draft of 
tentative legislation which takes one approach towards a 
legislative solution. This legislation could be added as 
Article 6 of Chapter 1 of Part 3 of Division 9 of the Probate 
Code. This approach would formalize the established informal 
practice, and provide an econocical method of replacing an 
existing trustee in the event the existing trustee's fees 
exceed a certain threshold. (For our draft purposes, the 
threshold is tentatively set at 1 percent of the fair market 
value of the trust.) The enclosed draft goes somewhat 
further than merely addressing the problem raised by Assem
blyman Harris: it provides an inexpensive means of ap
pointing a successor trustee in those cases where the exist
ing trustee agrees to resign. The enclosed draft is the 
product of three members of the Executive Committee, and has 
not yet been reviewed or approved by the entire Executive 
Committee. Accordingly. it does not represent the views of 
the Executive Committee. 

Furthermore, this draft is not yet intended to be 
offered as legislation in its present form. There are still 
a number of practical problems with this approach which will 
need to be resolved by further refinements. Before working 
further to refine this draft, we would like the Commission's 
views as to whether the approach taken by this draft provides 
an appropriate solution. If so, we will be happy to under
take the work necessary to further refine this draft into 
workable legislation. If the Commission endorses this 
approach, we could have our final product to you by the end 
of April. 

Very truly yours, 

Kenneth M. Klug 

Enclosure 

cc: The Honorable Elihu M. Harris 
L. Bruce Norman 
David W. Lauer 
John L. McDonnell, Jr. 



To be Added to Probate Code, Division 9, Part 3, Chapter 1 

ARTICLE 6 

Replacement of Trustees 

§15690. Right to Replace Trustee. If the reasonable compen

sation to which the trustee is entitled pursuant to §15681 

during any 12-month period exceeds one percent (1%) of the 

average fair market value of the trust estate during such 12-

month period, the trustee may be replaced as provided in this 

Article. 

§15691. Notice of Excess Compensation. If the compensation 

received or to be charged by the trustee during any 12-month 

period exceeds 1% of the average fair market value of the 

trust estate during such period, then the trustee shall 

notify all beneficiaries of their right to replace the trus

tee as provided in this Article. The notice required by this 

section shall be given not later than the earlier of (a) 30 

days after the receipt by the trustee of such excess compen

sation or (b) 30 days after the trustee knows its compensa

tion will exceed such 1%. 

§15692. Form of Notice. [To be drafted.] 

§15693. Procedure for Replacement. (a) If the trustee and 

all beneficiaries consent to replacement of the trustee, the 

Draft, 12/11/87 



trustee to be replaced may resign as provided in Article 3 

and deliver the assets to the successor trustee, if any, 

named in the trust instrument. If there is no successor 

trustee named in the instrument, a successor trustee shall be 

select:ed as provided in §15694. A trustee who resigns pur

suant to this subsection (al shall be entitled to a reason

able termination fee. 

(b) If all beneficiaries consent to a replacement 

trustee pursuant to this Article, and the trustee refuses to 

resign, the beneficiaries may petition the court for replace

ment of trustee as provided in §15695. If the court deter

mines that the trustee unreasonably refused to resign, it 

shall award attorneys' fees and costs against the trustee. 

(c) If some but not all beneficiaries consent to a 

replacement trustee, any person interested in the estate may 

petition the court for replacement of trustee as provided in 

§15695. 

§15694. Selection of Replacement Trustee. A replacement 

trustee shall be selected as follows: 

(a) If the trust instrument names a successor 

trustee who consents to act, the successor trustee shall be 

the replacement trustee. 

(b) If the trust instrument does not name a suc

cessor trustee but provides a practical method of appointing 

a trustee, the replacement trustee shall be appointed as 

Draft, 12/11/87 
-2-
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provided in the trust instrument. 

(c) If neither sUbsection (a) nor subsection (b) 

is applicable, a replacement trustee shall be selected by the 

unanimous consent of all beneficiaries. 

(d) If unanimous consent of all beneficiaries 

cannot be obtained, a replacement trustee may be appointed by 

the court on petition by any person interested in the trust. 

(e) If the replacement trustee is not a corporate 

trustee, the cou'rt may require bond unless waived by the 

trust instrument or unless all beneficiaries consent to 

waiver of bond. 

§15695. court Findings. Upon petition by any beneficiary, 

the court shall replace a trustee if it finds all of the 

following: 

(a) The compensation received or to be charged by 

the trustee for any 12-month period exceeds 1% of the average 

fair market value of the trust estate during such period. 

(b) There is a replacement trustee qualified to 

administer the trust who has consented in writing to appoint

ment as trustee. 

(cl The compensation to be paid to the replacement 

trustee plus the premium to be charged to the trust estate 

for any bond required by the court are reasonably expected to 

be sufficiently lower than the compensation paid or to be 

paid the existing trustee to justify replacement. 

Draft, 12/11/87 
-3-
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(d) Replacement of the existing trustee is to the 

best interest of all beneficiaries. 

§15696. Definitions. 

(a) "Average fair market value" means the greater 

of (i) the median of the fair market value on the first day 

of any 12-month period and the fair market value on the last 

day of the 12-month period; or (ii) the mean of the fair 

market values determined on a regular cycle. 

(b) "All beneficiaries" means the person, if any, 

'holding the power to revoke the trust; or, if none, the 

holder of a presently exercisable general power of appoint

ment or power to withdraw property from the trust, to the 

extent of the holder's power over the trust property; or, if 

none, all adult beneficiaries who are receiving or are 

presently entitled to receive income under the trust or to 

receive a distribution of principal if the trust were ter

minated at the time consent is sought. 

Draft, 12/11/87 
-4-
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Memorandum 88-45 
EXHIBIT 4 

ABBITT & BENNETT 
A ".OFIlSSIONAL COililPORATION 

SUITE 1100 

12121 WtL.$HIFilE BOULE ..... ARO 

OIANE AeBITT 

1II0Blt.ATA BENNETT" 
1IiI.a.flll:K E. LEHMAN 
MITCHr;LL A. JACOBS· 

JIE,..~FtEY G. GI eSON 

IUl.RYN S. BRYSON 

MARIELJ..E .... YARe 

LOS ANGELES. CALIFORNIA 9002150 

Ot" COUNSI[ '

KENNETH G. PETFtULIS 

October 8, 1987 

California Law Revision Commission 
4000 Middlefield Road, No. D2 
Palo Alto, CA 94303-4739 

Re: Memorandum 87-70 
Corporate Trustee's Fees 

Commissioners: 

05/31/88 

OCT 191987 
ARIt. .... CODE 213 

824-0471 

The Beverly Hills Bar Association Probate and Estate Planning Legislative 
Committee has reviewed the', above Memorandum and submits the following 
comments. 

We .have discussed the subject memorandum and feel that all of the follow
ing should be permitted methods of changing trustees: 

. 1. Permit transfer to another corporate trustee with court approval 
where it is shown to be to the advantage of the trust in light of the fees 
charged by the existing' trustee. 

2. Permit transfer to another corporate trustee if the corporate 
trustee to be replaced' and all trust beneficiaries (parent, guardian, 
conservator or other fiduciary responsible for a minor or incompetent 
person) agree. 

3. Permit transfer to another corporate trustee if all trust benefi
ciaries agree on the transfer and that good cause exists for the transfer, 
including increase in trustee's fees and neglect or negli9;ence by the 
trustee in the conduct of its duties (consent of existing corporate trustee 
not required). '. 

Discussion: We recommend that a standard similar to the above language 
be used. 

4. Permit the trustee to increase fees received after gIvmg notice to 
all trust beneficiaries. Trust beneficiaries would then have the right to 
object to any fee increase in court. 

5. Provide specifically by statute for court rev:icl'I of the reasonable
ness of trustees fees upon petition by any interested person. 



1· .. 
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Conclusion: The other alternatives raised by the staff were rejected. We 
feel that the problem of corporate trustee's fees does merit some 
examination and clarification in the code. We would also suggest that the 
code define or authorize the Rules Committee to define the normal duties of 
trustees to be included within the fee schedule and guidelines on when 
extraordinary fees should be allowed. 

In any case, where consents are required, all adult beneficiaries would be 
necessary, but interests of minors or incompetents would not require the 
appointr,lent of guardian ad litem, etc. If there was a parent guardian of 
the este.te or person, conservator' or other fiduciary already present and 
identifiable, that person's consent would also have to be obtained. 

Yours' very truly, 

LEGISLATIVE COMMITTEE 
BEVERLY HILLS BAR A OCIATION 
PROBATE SECTION 

f\; e-St: G· 
KENNETH G. PETRULIS, Chairman 

KGP/ar 

cc: James J. Stewart 
Melinda J. Tooch 
Marc B. Hankins 
Jeffrey A. Altman 
David Gutman 
Ralph Palmieri 
Phyllis Cardoza 
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EXHIBIT 5 

SEP 231987 
llIC.IVED 

7JJ Kline Street #304 

,Rei Memorandum 87-54 

La Jolla, CA 92037-4307 
September 21, 1987 

Study L-3010 - Replacement of Corporate Trustees 

Stan G. Ulrich, Esq. 
Staff Counsel 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Dear Mr. Ulrich. 

; 

This letter is submitted on behalf of the Legislative 
Subcommittee on Estate'Planning, Trusts and Probate of the San 
Diego County Bar Association. 

The Subco~~ittee endorses the proposed simple 
procedure for replacement of a corporate trustee but urges the 
addition of a proviso that a corporate trustee which is removed 
because of a fee increase may not receive a termination fee nor 
any other compensation related to the termination of fiduciary 
responsibility. 

~
~ tfully sub~ted. 

V/J.J 
, '/'.tL<-l/ A:. \LJ 4.4~-! ace K. Banoff t't/ 

, (i or t h~~~ubcommi tt ee- t,-

CC I Daniel B . Crabtree, Esq,' -A~,::" 
Subcommittee Chair ;",:;.~ - -

;; ~-.' . 
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EXHIBIT 6 

SHEA & GOULD 

1800 AVENUE OF' THE STARS-SUITE 500 

LOS ANGEL.ES. CA1..IFOQNIA 90067 

t2l31 Zn-IOOO 

TELEX SUO 49o-z:sg,7 

CAsU!: "SI-IEGOU" 

TELECOPIER (2131553 .... &4'1 

.July 28, 1987 

. Stan G. Ulrich, Esq. 
Suf f Counsel 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Dear Stan: 

Re: Memorandum 87-54; Replacement 
of Corporate Trustees 

05/31/88 

,u. .... Ny Ol"lII'tCI: 
KI W .... HINOTON ....... £Nlu[ 
ALMN'to NEW YORK 1<:210 

el.I ...... 332'O 
ftLECOf'IIU' !!olel ~8-5.11 

-. 
IMII'AClEHTON 01",.1<:£ 

001 atXTIot Avt:NI,JE WES'l" 
~N1'ON. FL.OAIOA 33501$ 

lea) 747-3025 

LONOON 
.17 PAlIK STIIII[ET 

LONDON WIT 3HG ENGUI.!'ID 
Oloo4e.l·.!5I~ 

Ta.1X .ze~ • 

I just received the staff draft of a Tentative Recommend
ation relating to the replacement of corporate trustees. I 
have absolutely no problem with the concept of permitting the 
b~neficiaries of a trust to substitute the trust company of 
their choice for the trust company selected by the settlor. 
/lo .... ever, I have significantly more problem with the idea of 
permitting the co-trustees to substitute trust companies. 

Since the trust is intended to benefit the beneficiaries, 
the la .... should have sufficient flexibility to permit their 
wishes to override the strict language of the trust instrument, 
at least on matters which would not defeat the underlying pur
pose of the trust. I would not permit the beneficiaries to 
terminate the trust since that would clearly defeat the 
settlor's purpose unless they can demonstrate sufficiently 
ch~nqed circumstances. I would, however, permit the bene
ficlnries, acting together, to override less essential pro
viRions of the trust instrument. While I would be extremely 
reluctant to permit them to substitute an individual trustee 
Cor the corporate trustee named by the settlor, I would not 
oppose permitting them to select another corporate trustee. 
The definition of "trust company" in Section 83, as amplified 
by the Comment, is sufficiently specific to offer adequate 
protection. 

; , 
I 

I 



· . Stan G. Ulrich, Esq. 
July 28, 1987 
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Permitting co-trustees, without the consent or even the 
knowledge of the beneficiaries, to change trust companies is 
another matter. Based upon my experience with co-trustees, 
I can readily see them "shopping" trust companies until they 
find one which will not be as quick to object to discretionary 
distributions with no evidence of need (frequently to the co
trustee's side of the family), questionable investments, size
able fees to the co-trustee, etc. 

Even where the motives of the co-trustee are proper and 
pure, a co-trustee occupies a position entirely different from 
that of a beneficiary. With a beneficiary, it is basically 
his money; a co-trustee, on the other hand, is an employee 
retained by the settlor to work for the beneficiary. Per
mitting a co-trustee to change any of the terms of the trust 
instrument without the consent of either the beneficiaries or 
the court is an unnecessary and indeed radical expansion of the 
role of a trustee. If the co-trustee has a valid reason for 
desiring to change corporate trustees, he should either seek 
.the consent of the beneficiaries or the approval of the court. 

I would therefore delete subsection (d) of Section l569l,and 
the introductory portion of sUbsection (e), and change the 
reference to sUbsections (d) and (e) in subsection (c). Other
wise, I think the procedure described in Sections 15691 and 
15692 is workable and could be very useful. 

Please note that the above comments express only my 
personal views and not those of either of the organizations 
which I have previously represented before the Commission. 

Very truly yours, 

~~~~ 
SANDRA S. KASS 

SSK/mb 
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EXHIBIT 7 

ESTATE PLANNING, TRUST AND 
PROBATE LAW SECTION 

05/31188 

...... THE STATE BAR OF CALIFORNIA 
UnNr c-.iU« 
LUI\ItYN A .• A.tLSU:'Ii. l.. A,,(I'ln
D "!EITK BILTF.R. Sn Frt:~,,,,,. 
OWE:t c. FIORE. S."I.~ 

LLOV'DW. HOMER,~ 

" ........ D IC.ECfH IILTEll. s... F __ 
JOHN A. CRO~I"I.A. EltrN 
ANNE". fIIl-KY.R. L.s A"~ --HERMIONE-X. BRCM'N, L-A.,.,w . W1LUAM HOI~I;'tOGTO:"i . .'i •• F"~fJI;. 

THWOORf.j. CRA.NSTON, lAfolM 
JAMES D. DEVINE, J,h.i~ 
I~WIN: D GOLlHtl SG. ~,HiJlJ 
Kf.NNETH M. K!.l!G. ~ 
JAMf.5 C OPEL. ,... A .. cM' 
UONARO w. Pot.L\Rl> n, s.. ~ 
P.Mf.!. V. QUll.U:-':AN. M ... "",,, v ... 
JA~f.S f. "OCERS. L« A.~ 
MU(;H HEAL WELLS W. I...., 

Mr. Irwin D. Goldring 
Attorney at Law 
1888 Century Park East 
Suite 350 

555 FRANKLIN STREET 
SAN FRANC[SCo, CA 94102-H98 

(415) ,\6[-8200 

Los Angeles, California 90067 

LLOYD W. HOMt:R. C"",tMt 
JAY JOSSMKMAHO:-.i. ' .... &fM 
REaLiSC L ROSs.. JR .. . "U{ l~,. 
WILI.IAM V. SCHI'trIIOT. c.,. H_ 
CLARE H. 5P1t.1;«;5,.s... f,.", .... 
ANN E. S1t)()Df.:"O. L., .4"to*< 
JAMES A. WILLF.1T. s..: ... ", ... ,. 
JAN:"IL ""KIGHT. n.~/J 
DIANE C. Vl'. OJ,1 • ..t 

P.O. Box 1461 
Fresno, CA 93716 
(209) 442-0600 

July 21, 1987 

Re: LRC Memo 87-54 -' Replacement of Trustee 

Dear Irv: 

These are my personal comments on the above memo. 
The memo was received in my office too late to schedule a 
conference call with the other members of Team 2. 

As you know, I had some preliminary discussions 
with Michael Harrington of Wells Fargo Bank. During those 
preliminary discussions, he and I exchanged some ideas which 
he indicated he would run past the California Bankers' 
Association. Basically, Memo 87-54 follows the general 
approach of the ideas that Mr. Harringto~ and I discussed. 
The approach of Memo 87-54 goes somewhat further, because it 
would allow the beneficiaries to replace a trustee without 
any triggering mechanism. The approach that Mr. Harrington 
and I discussed would allow for a replacement only where 
there is a fee increase exceeding a certain threshold. He 
and I did not discuss what that threshold ought to be. 

From my viewpoint, I favor a statutory procedure 
which would allow for a transfer to a successor corporate 
trustee without the involvement of the Court if everyone is 
in agreement. Mechanically, my approach would be as follows. 
If the trustee proposes a substantial fee increase, the 
trustee will advise the beneficiaries (similar to an advice 

! 
I 
1 
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Page Two 

... ~ 

of proposed action). If the beneficiaries consent to the 
'-increase, nothing further need be done. If a beneficiary 
objects, then the fees cannot be increased without court 
approval. Alternatively, the trustee and the beneficiaries 
may agree to replace the trustee. If the trustee refuses to 
step aside, then a court proceeding may be utilized to 
replace the trustee. If the court determines either that 
the proposed fee increase is unreasonable, or if the court 
determines that the trustee has acted unreasonably in refusing 
to step aside, then the court shall award attorneys' fees 
against the trustee (not to be paid by the trust), I 
believe in~os cases the trustee and the beneficiaries 
would agree. • 

- . 
The procedure proposed by Memo 87-54 would allow 

the trustee to be replaced at the beneficiaries' discretion. 
It also allows for the beneficiary to obtain a commitment 
from a successor trustee without first dealing with the 
existing trustee. As a practical matter, a successor 
trustee is not likely to want to get involved unless the 
replaced trustee has indicated. a willingness to step aside. 
If the trustees. and the beneficiares all consent to re
placing the existing trustee, the beneficiaries can then 
locate a successor trustee. 

If there is not unanimous consent by the bene
ficiaries and the trustee, then I believe the court ought to 
be involved. The Court ought to be authorized to award 
attorneys' fees against a trustee if the trustee unreason
ably withheld its consent. On the other hand, if there is a 
dis·pute among the beneficiaries concerning replacement of 
the existing trustee, then the Court should resolve the 
dispute, and not have the burden placed on the trustee. 

Again, I believe there should be some triggering 
mechanism ·(e.g., a substantial increase in fees) before the 
beneficiaries have the right to replace the trustee. A 
right to replace the trustee which arises only with a 
proposed fee increase should go a long way to minimizing the 
tax risk raised in Revenue Ruling 79-353 cited in the note 
following Section 15691 • 

. Finally, I believe there should be some mechanism 
for replacement of a corporate trustee with an individual 

·; 
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. Mr. Irwin D. Goldring 
July 21, 1987 

.Page Three 
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trustee. perhaps this mechanism ought to require approval 
.of the Court and the setting of a bond. Memo 87-54 does not 
allow for replacement of a corporate trustee by an individual 
trustee, but such should not be precluded. In many small 
trusts, a family member can serve as responsibly as a corporate 
trustee, at a lesser cost. 

I believe that Memo 87-54 is a start in the right 
direction. There are many other issues which need to be 
addressed. My recommendation is that the Law Revision 
Commission defe~ further action on this memo until its 
September meeting. Hopefully, by that time Mike Harrington 
will have obtained the bankers' suggestions, and we will be 
in a position to! provide a more complete study to the Law 
Revision Commi~sion. 

ce: Michael Harrington 
James F. Rogers 
OWen G. Fiore 
James R. Goodwin 
Jay R. MacMahon 
William H. Plageman, Jr. 
Charles A. Collier, Jr. 
D. Keith Bilter 
James C. Opel 
James D. Devine 
Lloyd W. Homer 
Theodore J. Cranston 
James V. Quillinan 

Very truly yours, 

-~-~-----
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EXHIBIT 8 

LAW OFFICES OF 

FlOBE!=IT H. CORNELL 
.J.I<ENNETH LVNCH 
ANDREW G. L .... NGE 

HALLEY, CORNELL & LYNCH 

ROGEFI' C. FtET£~S 
,.AEO£RICK A, P .... TTERSON 

A ptAOrESSIONAL CORPORATION 

25TH F'LOOR 

50 CALIFORNIA STREET 
.JAMES ~. HALLEY I SAN f"RANCISCO~ CALIFORNIA 94111-4787 

John H. DeMoully 
Executive Secretary 

13 August 1987 

California Law Revision Commission 
4000 11idelefield Road, suite D-2 
Palo Alto, CA 94303-4739 

Dear John: 

05/31/88 

.JAMI:S W. HALLEY 
• lI8ZI-1976} 

(415) •• '-17001 

Enclosed please find a copy of the Court opinion in Pam's 
case. 

In investigating the. matter I discovered that Crocker Bank 
had automatically increased its rate schedule, after the elimina
tion of Court supervision of accountings, to include in its fee 
the amount that had ordinarily been allowed to both the trustee 
and the trustee's attorneys. Accordingly, the trustee fees being 
charged in the unsupervised cases were universally higher than the 
maximum allowed under Court Rules of the various county Superior 
Courts. I understand a number of other banks also raised their 
fee's at this time. In the case of Crocker, the increased fees 
were also accompanied by a sUbstantial reduction in service in an 
apparent attempt of the bank to maximize profitability. We were 
tempted to bring a class action but Pam's sister, who is confined 
to a wheelchair, was suffering bad health at the time and was not 
up to a more extensive litigation. 

Among the proposed solutions, a statutory maximum fee that 
would work automatically would probably help the most number of 
people. Requirements regarding all beneficiaries are difficult 
because of the usual provisions for a broad class of remaindermen, 
including minors and unborn heirs. 

I hope this is of some help. 

ncc.001 
enc. 

Best regards, 

1111:=n011 
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FILED • 
i'HIS IS A ML')RA.NDUM DECISION AND 
DOES NOT COl :'ITUTE A JUDGM8NT 

Office of the County Clerk 
San Mateo County 

SEP 31986 
M 

Hon. __ ~C~l~a~r~e~n~c~e~~B~.~K~n~i~g~h~t~ ____________________ ~JJudge Couri 

Redwood City, California Sept. 3 ,191 

No. __ ~2~9~2~4~6 .................... _ G~.-=B~a~t~e~s~a~n~d-=P~.~C~o~r~n~e~l~l ____ V Crocker National Bank 

On the ____ ~c~o~u~r~t~~t~r~i~a~l~ ____________________________________________________________ ~ 

submitted in the above-entitled action, the Court has this day rendered the 

follOl~ing decision: 
The Court finds that Respondent bank breached its fiduciary 

duty to petitioners by charging exorbitant and unjustified amounts for 

its trustee fees for the years 1983, 1984, 1985 and 1986. The Respondent 

will be surcharged in regard to the trustee's fees for all amounts in 

excess of $4,800. per year for each trust (the highest amount of the 

last fee approved by the Court). 

It is further ordered that the Petition for removal as trustee 

is granted. Respondent will be removed as trustee upon the appointment 

I declare under penalty of perjury that on the following date I deposited in 
the United States Post Office mail box at Redwood City, California, a true co~ 
of the foregoing decision, enclosed in an envelope, w~th the proper and neces~ 
postage prepaid thereon, and addressed to: ~' 

Roger Peters ," George Malloch 
At t orney at Law tot torney a t Law , 
50 California St., 25th Floor :-S8Q.'"t:alifornia"St., Ste. 16001 
San Francisco, Calif. ,~ S~~ Francisco, California 
94111 94104 

Executed on September 3 ,19~ at Redwood City, California. 

MARVIN CHURCH, Clerk 

~a7fk1~~ I pu y Clerk 

2NTERED 
by ___ _ 

271C 
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of a new trustee or trustees herein. Petitioners are requested to determinel , 

if all of the beneficiaries and contingent beneficiaries of the said 

trusts can agree upon a new trustee or trustees for the said trusts 

and to provide the names of proposed trustee or trustees for consideration 

by the court within 21 days of the signing of the judgment herein. If 

the said beneficiaries and contingent benefi~iaries are unable to agree 

upon a trustee or trustees the court requests a list 6f suggested trustees 

for its consideration. 

Attorney for the petitioners are to prepare the judgment herein. 

, 
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HALL PALMER 
EXECUTI ..... e:: .... ICE PRESIDENT 
'-'NO SENIOR TRUST OF"FICER 

April 27, 1988 

Mr. Stan G. Ulrich 
Staff Counsel 

EXHIBIT 9 

University National Bank&Trust Company 
250 LYTTON AVENUE PALO ALTO 

California Law Revision Commission 
Suite D-2 
4000 Middlefield Road 
Palo ~lto, C~ 94303 

Dear Mr •. Ulrich: 

05/31/88 

....... uNG ADDRESS: P. O. BOX B9 
PAL.O "LTO. CA 94302 

TELEPHONE C-4'5) 327-0210 

I am writing to pass along our Bank's observations on the subject of fees 
of corporate trustees and the resolution of any problems in this regard. 

It is our belief that there currently exists a relatively efficient and 
competitive marketplace for fiduciary services and that the prospective 
trust customer who shops this market today will find a fairly priced 
service available for any economically viable trust account. 

The market is significantly less efficient, however, over the duration of 
a trust relationship. Many trust accounts have a duration of several 
decades during which the costs of doing business, values of assets, nature 
of services being rendered, and fees charged by trustees may all change 
profoundly. The price competition between prospective trustees is 
generally a factor present only at the time of the trust's inception and 
it ceases to operate as a price control mechanism at the individual 
account level when a trust becomes irrevocable by its terms; especially 
where the beneficiaries lack the power to make a substitution of trustees. 

We observe that significant relativ~ overpricing of trust services 
probably does exist affecting large numbers of irrevocable trusts. This is 
most evident concerning accounts formerly subject to continuing court 
supervision. Many of these may have appeared to have been economically 
viable and attractive arrangements to both customers and trustees at the 
time of their creation and funding, but have since diminished in size or 
at least have not appreCiated in value in proportion to the minimum fees 
now charged them by their current trustees. In many cases the minimum fee 
now charged may well be a multiple of that the customer anticipated or the 



• • 

court would have allowed under continuing court jurisdiction. 

We suggest that there is no easy solution to this problem. The question of 
what amount constitutes reasonable compensation for a trustee's services 
is quite complex, varies from case to case, and not well suited to a 
statutory fee mechanism. Changing corporate trustees is a relatively 
costly and budensome process which one tends to see as a last. resort. 

We do strongly endorse the proposal for a statutory mechanism to enable 
the beneficiaries of a trust to return to the market to take advantage of 
price competition. There are considerable differences in minimum fees 
charged by corporate trustees as well as differences in other aspects of 
their services, and we believe there is less potential for any abusive fee 
practices when the beneficiaries have some measure of choice in the 
selection of the provider and the related leverage in negotiation of the 
fees to be charged. 

Sincerely, 

cc: The Honorable Elihu Harris 
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Dear Mr. Ulrich: 

05/31/88 
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Mr. Hall palmer, of University National Bank, has informed me 
that you are currently working on legislation that would allow 
Trust Beneficiaries to substitute Corporate Trustees. I would 
like to express my enthusiasm for any new regulations in this 
regard. As the Beneficiary of a small trust, I know from sad 
experience that trust arrangements can end up as financial traps. 

My mother's 1963 will established a trust for me at her death. 
The Co-Trustee was Security Pacific Bank. Since 1977, I have 
been receiving income from this trust and watching the 
administrative fees eat away more and more of my "nestegg." When 
it reached the point where the bank was charging about 28% of 
what the trust earned each year, I looked into changing Trustees. 

substituting Trustees as turned out to be a long and fairly 
expensive process. In fact, it has taken over a year to: locate 
an attorney who would help me; find a reliable financial 
institution with reasonable fees; get Security Pacific to agree 
to release the trust; and receive the final accounting. 

Having worked for a large bank (Wells Fargo), I am well aware 
that big banks consider anything under a million to be chicken 
feed. Generally, small trust assets are placed in pooled funds, 
where they are cheerfully ignored. During my relationship with 
Security pacific, several obvious oversights on the part of the 
bank confirmed that "no one was watching the store." 

If there are others struggling with the impersonal, computerized 
management of a big bank -- and I'm sure there are many -- I'm 
sure they'll be delighted to know that they may soon be able to 
seek out the most advantageous Trustee arrangements. 

~~ 
Natalie MontgOme;y . tf 
80 Eucalyptus Knoll . 
Mill Valley, CA 94941 

cc: Hall Palmer 
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STUDY L-30l0--FEES OF CORPORATE TRUSTEES 
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9911.81-35 

This comments on Memo 88-36. Why should fees of 
corporate trustees be different from fees of 
individuals? Every fiduciary should be held to the 
same high standards. Every fiduciary should be 
compensated the same way and should perform similarly. 
The individual fiduciary should receive the same 
compensation as the corporate fiduciary; if the 
inexperienced fiduciary wishes to engage the profes
sional fiduciary to do the individual's work, the 
individual can do so. 

In addition, it is a basic error to write a law in 
terms of a corporate fiduciary as a favored class. 
There are many professional fiduciaries who are 
individuals or partnerships. Those professional 
fiduciaries should be entitled to the same fees as a 
"corporate fiduciary". Being incorporated is no 
assurance of competence or honesty. Moreover, all of 
the provisions related to change of fiduciaries should 
include a change from one fiduciary to another regard
less of whether one is a corporate trustee. 

I agree with those who claim there is a problem with 
corporate fiduciary fees. The problem is that those 
fees may on occasion reward a corporate fiduciary for 
sloppy work and the corporate fiduciary can collect its 
fee under the present system because the beneficiaries 
cannot afford to fight the corporate trustee. 

The Summary and Analysis of Information From corporate 
Trustees showing the fees increased between 1982 and 
1987 should be no surprise. All costs of doing 
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business have increased in that period while the value 
of the dollar dropped 50%. 

In my opinion, it is inappropriate to try to solve the 
problem of fiduciary fees by regulation seeking to help 
or harm corporate fiduciaries. The correct approach is 
to let market forces prevail. Require of all fiduci
aries what you require of lawyers, a written fee agree
ment spelling out the fees. Abolish the statutory fee 
schedule and encourage professional fiduciaries to 
publish competitive fees (unlike the present system 
which encourages a conspiracy among the banks to have 
identical fees under the umbrella of a statutory 
probate fee system). 

My comments regarding possible approaches are as 
follows: 

(a) Permit transfer to another corporate trustee 
with court approval where it is shown to be to the 
advantage of the trust in light of the fees charged by 
the existing corporate trustee. 

Why should the trustee fees be at issue? If the 
beneficiaries are dissatisfied with the corporate 
trustee, why not permit them to change trustees under 
P.C. §15,403 regardless of P.C. §15,403(b) and regard
less of whether the fees are in dispute? If necessary, 
I would amend P.C. §15642 to add that if all the 
beneficiaries agree on a sUbstitute trustee, an 
original trustee can be replaced unless the trustor 
expressly prohibited a change of trustees or specified 
procedures for a change of trustees. This approach 
seems to agree with (b) below. 

(b) Permit transfer to another corporate 
trustee if the corporate trustee to be replaced and all 
trust beneficiaries agree. 

I disagree that the consent of the corporate 
trustee is desirable. The consent of the court is all 
that should be required. If the court agrees, upon 
petition of all of the beneficiaries, a new trustee 
desired by the beneficiaries should be possible regard
less of whether the sUbstitute trustee is a corpora
tion. Seeking court approval, although involving the 
expense of a court procedure, avoids the argument that 
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the beneficiaries have an unrestricted power that could 
result in a tax problem. 

(c) Permit transfer to another corporate trustee 
if all trust beneficiaries agree on the transfer 
(consent of existing corporate trustee not required). 

This solution is unacceptable. If there is to be 
change of fiduciaries, it should not be too easY1 hence 
any suggestion that at a minimum there be court 
approval. A fiduciary may often have to make decisions 
the fiduciary believes are in the best interest of the 
beneficiary. An unlimited power to change trustees 
will lead to an undesirable forum shopping and may also 
lead to interstate competition for fiduciary assign
ments, not unlike the interstate competition presently 
flourishing among banks seeking deposits. 

(d) Permit transfer to another corporate trustee 
upon the direction of all cotrustees other than the 
one to be replaced (consent of beneficiary not 
required) • 

I support this proposal since it obviously permits 
the trustor to designate an individual co-trustee (such 
as a surviving spouse) with the power to choose what 
corporate trustee is desired. My only dissent is that 
a professional trustee should be able to act and that 
professional trustee need not be incorporated. 

I have no difficulty with the requirement that the 
beneficiaries be notified. As long as the standard for 
change can be, but need not be, in the instrument, then 
a standard for change may be workable if the statute 
spells out the standard. 

(f) Permit the trustee to increase fees if no 
objection is received after giving notice to all trust 
beneficiaries. 

I agree that (fl is a desirable procedure. I do 
not believe the "disadvantage" discussed on page 7 of 
Memo 88-36 will occur. 

(g) Provide specifically by statute for court 
review of the reasonableness of a trustee's fees on 
petition by any interested person. 

~----.-.-.--- -~-
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I disagree with a provision that takes the deter
mination of fees out of the control of the beneficia
ries or of the individual trustees selected by the 
trustor. Too often the public feels the court and the 
corporate trustees are in collusion. Nothing should 
obstruct the power of the persons paying the fee to 
rely on market forces to determine the level of fees 
for a professional fiduciary. 

(h) Establish a statutory fee schedule for 
trustees based on the value of the trust estate and 
permit charging additional fees for extraordinary 
services only with court approval. 

This proposal is patterned after a probate system 
that is unfair and insufficient and requires unneces
sary court supervision. This proposal should be 
avoided at all costs. 

The California Bankers Association ("CBA") draft 
proposal is a workable plan. Subject to my comments 
above, I can see that the CBA plan would be an improve
ment over existing law. 

The Klug draft is as faulty as a statutory fee 
schedule. The proposal can result in exhorbitant fees 
as well as inadequate fees. Moreover, the proposal 
does not let market forces determine fees and inade
quately deals with the replacement of trustees. 

other Factors 

As a general proposition, one regulation that may 
be worthy of consideration is a restraint on termina
tion fees. Too often a corporate trustee coerces 
beneficiaries into staying with an unsatisfactory 
relationship because the corporate trustee has the 
power to impose extra, fees at the time of termination. 
While there may be some merit in reasonable compensa

'tion to cover fees at the time of termination, control 
of these costs is needed. 

Another aspect of corporate trustee fees that 
needs attention is who pays the attorney fees of the 
corporate trustee who is removed or seeks a fee 
increase. The law should be clear that the trustee 
that is removed or who seeks increased fees cannot 
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charge the costs of resisting removal or seeking more 
fees against the trust it administers. 

I strongly support the idea that an individual can 
replace a corporate trustee with the consent of the 
court. I also agree with the proposal that the changes 
in the law should apply to everyone serving as a 
fiduciary. 

IJA:bal 
841.1. trustee 


