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Third Supplement to Memorandum §8-31

Subject: Study L-2009 - AB 2841 (1988 Probate Leglslation--litigation
: involving decedent)

Attached iz a letter from OGarrett H. Elmore suggesting further
changes in the provisions of AB 2841 relating to litigation involving a
decedent. Mf. Elmore notes that the Commission's response to his
earlier comments was disappointing, although some clarifications have
been made, The present letter 1includes what 1s left as to his
objections to improve the bill and basic procedures.

Respectfully submitted,

Nathaniel Sterling
Asgistant Executive Secretary
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GARRETTH. ELMORE

ATTORNEY AT LAW 727 MIDDLEFIELD RCAD

. REDWOQD CITY. CALIFORMNIA 94063
TELEPHONE (415) 343-5047

Current: P. 0. Box 643
- : Burlingame, CA.94011

april 25, 1988-

Hon. Elihu Harris

author =nd Chair

Ao0om 6000

state Capitol

Sacramanito, CA. T -
04814

Ret Opnosition to parts of A. 3. 2841- Creditor Claims
vear kr. Harris:

Phe enclosed proposed amendments (draft form) with backup
memorandum are being sent to the California Law Revision Com-
m.ssion, attention of Mr. Delfoully and Mr., Sterling.

With the exception of my proposed Section 9356 (Ameniment 8),

I believe this material is directly relevant to +the form of your,bill

Proposed Sction-9356_seems mnmaterial for a future study.How-
ever, the remainder is seriously urged, as a thoushtful approach.

Respectfully, > .

ey
- JM-}/[/‘L:‘/"@"?——&____
-_Gsrrett H. Blmore

z4z’/g0: California Law Revision Commission
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PR . Garrett Elmore Esq.'T31~
Gontact:  21°0. Box 643 = 415-343n
S SR S ' : "Burlingame, CA. 94011

“RB: A. B, 2841 (Harris) Creditor Claims Am. Bill_3—15-88

P O

Suggested amendments (draft form)

T. - Amendment 1 _
:f;n Probate Code Section 554, subdivision (a), after "estate," insert
"Coverage" includes sums recoverable from the insurer for failure
- of the insurer to perform its obligations.

Amendment 2

in Probéte Cade Section 8964, after "referees." inserts -
Sec, 83. Section QQDO.Squ added to the Probate Cpde, to read:

9000.5 (a)The provisions of this chapter are directory as
to-each of the foilowing: 7

.{1) A eclaim for cbntfibution, indemnity or reimbursement by .L
a person who is or may be claimed to be secongrilty liablé, such
aé a surety or guarantqr ér employe; or principal, or who is or
may be'claimed-to be a joint tort feasor or a joint obligor, under 1
contract or statute,when, at the time of decedent's death, the
claim is contingent and unliquidated and has not been reduckd %o

the form of e specific money demand that is presently due.

- {2) Subject to express or implied statutory fequirements to
the contrary, a cause of action or claim for relief that first
comes into existence because of acti,_ events or transactions
that occutr after decedent?s death. |
) EB) This part does not limi% the jurisdietion oi the
court having jurisdiction of the estate to apply equitqblé prin-
ciples to avoid manifest injustice and extreme hardship. whether

or not the zranting of relief is specifically provided for by

this part.




* Atendment > 3

In Probate Codd Section 9001, strike out "Sec.83"-and insert:

Sec. 8305 o
Amendment 4

In Probate Code Section 9002, strike out ™"Sec. 83.5" and insert:
SEC. 85 .55_: - . ) . . e . e m———— = ..‘; -,

, Amendment ]
In Probate Code Section 9103, strike out sub paragrach (1) and
sub parégraph (2) of subdivision {(a) ahd inserts
| (1) Neither thé creditor nor the attorney representing
the creditor in the probate matter had actual knowledge of
the administration of the gtate within 15 day§ of the expiration
of the time provided in Section 9100. -
| (2) The claim relates to an aetion or proceeding pending
against the decedent at the time of death or, if no action or
prqceeding is pending, to a cause of éctidn that does not arise
out of the creditor's ‘conduct of a trade, business or profeasion
in this state under circumstances that compel an inference of
actual knowledge of administration of the estate within the
tiie speciiied in sub paragraph (1).-

(3) The petition is filed within 50“dﬁys after the creditor
has actual knowledge or, if actual knowledge is imputed under
sub paragraph (2), within 30 days after the date knowledge . ia
imputed, )Br within such addltlonal tinme, not exceeding 30 days,
as the general personal representative or the court, upon petition,
ﬁith or withbut,noiice, ﬁay allow,

Amendment 6

In Probate Code Section 9103, subdivision €{a) after."payment“

insert: )
{e) This section is cumulative to other remedies.

» : o o
Insert: of the Zdministration of the estate.
- 2 .
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Amendment 7
In Probate code Sect1on g355, strike oug subd1v1son {c) and insert:
(e) If a2n insurer defending =n action under Ssction 550
pays out money for the benefit of the decedent or the estate
of the decedent after the death of the decedent and claims the
right of reimbursement under the insﬁrance contract, tre matter
is one for disbosition "as an estate administration matter and no
claim is required. As to sums paid out'orrexpenses incurred prior
to the decedent's death, the need for and form of claim depends
- upon the circumstances..Excepf as required by laﬁ.amaunms claimed
by the insurer as reimburseable by the insured shall not reduced
the amount of insurance coverage.
-  Amendmént 8 _
In Probate Godé Sectiqn19355, after "estate” insert:
9357. A cleim is permitted but notrequired in any of the
following c¢ircumstances: | '
(a2) When the cause of action or claim for relief is used
solely by way of set off as prov1ded 1n Sectlon 431,70 of ‘the
Code of Civil Procedure or szmllar law.

{b) When the cause of action or claim for relief is asserted

- el mam

by answer or cross comvlaint in an action brought by the decedent
or the estate and relates to the same transaction, occurrence or
series of occgrences as the cause of action which is alleged

in the complaint. |
ii_ﬁc) When the cause of action or clalm for rellef is one

for contribution, indemnity or reimbursement with respect to

the_underlylng liability .issues in an action or proceeding pending

3
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»t decedent's déath «nd a clzim on fhe lizbility issues in
the;acticnn or prqéeeding is timely tfiled by the plaintiff or
another party. | .

{(d) when the cause of action or claim for relief is one
for contribution, indemnity or reimbursement with respect to a
contract or statutory oblizations on which the creditor and deced-
ent are co-oblizors or on which the liability of the creditor is
secondary, as between the creddtor and the decedent, and a clalm
on the obli-zation is timely filed by the obligee or other person
holdinz the oblization. -

| | Am:ndment 9

In Probate Code Section g357, in the April text, after "filed."
insert: o -  , -

9358. Except as o¥£erﬁise recuifed by statuté, a claim
is not re-uired for allexzed daﬁages for injuries to, or death
of 2 person, for which no action is pending at decedent's death,
vhen, during the entire claim period, the creditor did noﬁ, and
in the exercise of reasonable diligence diiigence coﬁld not, know
of the injury or death, and the cause of action or claim for relief
was not an acerued, cause of action or accrued cleim for relief.
within 30 days after discover& of the cause of action or claim
for relief the creditor shall gi#e written notice to the general
-pefsnnal representative or, if none, such persons as the court may
degignate, ~° <l_ 1, The notice shall be entitled Special Notice 6f
Claim and shall state the claim in reasonable detail.The matter
3 hall tiereafter be handled as a matter arising after the death

of the decedent. as to which the claims procedure does not apply.

Any action or proceeding under ‘tnis section must be commenced w1th1n!-:
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ADDENDUM |
'Prooate Code Section 9370 (as per April Bill textd:rike out
Section 9370 md insert:
9370. (a) An-action or proceeding pending against the .
decedent.at the time of death may be contlnued against the

decedent's personal representatlve, if 1t survive, upon condltlon that

() A claim shall be filed as in other cases.

A

ﬁz) Within three‘months after notice of rejection of
cleim or mnotice of formal suggestion of fact of death_.i:n the o l
action or proceeding, vhichever is earlier, the plaintiff applies

to the court in which the action or proceeding is vending for an

U dene s e
. .

order to substitute the personal representative as a party.
(b) No recovery shall be allowed against decedent®s estate

unless proof is made of the filing of the clainm.

e T e

(c)} The personal repres:ntative may apply to the court

g

h-v‘ng jurisdiction of the action or proceeding for an order of
‘temvworary abatement upon the ground that (1) nb claim has been ]
file 4, or (2) 2 c¢laim has been filed but hns not been rejected, or
{3) epplication has not been made for substitution, or 4) any'other.

| ground warranting temporary abatement.
(d) The requlrements of thls sectlon are wiived by fallure

- tp plead non complisznce as al ;.. affirmative defense of témporaryt.
abatement in the trial court. ‘

e

Alternative 7 o : :
9370 ceevaes . _

In subdivision (a), strike out "first™ in sub roragrask {1)

3t.ike out sub paragraph (2)
Strike out "all" and inserst “both" in suhd1v131on (a)
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. Contact: Gerrett H. Elmore, Esq.
Burllngqme, CA. 94011
Tel. 415-343-5047
April 24, 1988

Res a. B. 2841 (Harris)- Creditor Claim Part
* F-

gemaining Criticisms And Explanation of Sugzested Amendments

Phe writer's views,as an individual attorney trying to act pro _
bono, were expressed in a diffuse statement, copy to the LRC. - o

At the Warch 2 Assembly Judiciary hearins, the writer spoke very
" briefly in opposition, particulary expressing concern about loss
of contribution and indemnity rizhts under the new Claims statutes.

fhe LRC resvonse %o the writer's diffuse statement was disappointing.

However, clarifications in dr=fting are understood to have. been
mede.What is left,as to the writer's objections to improve the bill
end bagic nrocedures, appears in thisuliemorandum and attached draft

anendments.

Yhetner sroups that seem to have a direct interest such as trial
lawyers, lenders and cclliection avencies, would azree or disagree is un—
Known.

POINTS IND SUGGESTED INPHOVEMENTS

Hfrirmative

' ) T

Phnis part of A. B. 2841 in its expected April form represents
a very desirable change, on the whole, The LRC form removes overlap—
Ping provisions, organiges the new material well, and brlngs clarity
of statement. _ , 5 | E

Nez-tive : , : . f

rresent Probate Code Section 720, relating to dameoges for injuries
to person or wrongful death, should not be repealed as proposed, with-
out bemngretained in a less broad form.

A T 1

The procedure being provosed (April text) as to pending _actions
{see new Sec. 9370) has provisions that unfairly burden plaintiffs
in pending civil actions such for example as provisions that “stay™
the civil action {(which may be on the eve of trial) until the plaintiff
“first" files a eclaim, the personal representative goes through the
¢l2im and arproves or rejects, and a limited time substitution is made.

»

Kkeferences are to code sectlons per March 15 bill text Thr April
amended form is not avaxlable to the writer yet. .

B
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Section 9000 enacted in 1987 as part of LRC work is a new
broad "claims" deriAdtion. It is integral to understqndlng how
the new claim procedure will work,

Unless it is clarified and unless the court!s power to treat
soxe claims as arising after death (not subject to claim) is re-
tained,the whole subject will remain a courtroom battle ground, in
my opinion, for years to come. Litigation is expensive as well as
a consumer of judicial resources. A few code sections can avoid much
of it, in she writer's opinion.

Phe specific area of ambiguity is what is a "“contingent" claim,
that will be "barred$ unless timely filed. As illustrated by the
well known Learjet case in Florida, contribution and indemnity claims
can be barred even though there seemed no occasion for their filing
and even though the claimant may not have known his product was in-
voYed in an accident.  ___o___

Phe amendments here offered are intended to provide a proper
balance between creditor and heir interests. There seems some jud-
icial suvnport for the writer's concern over "ironzate laws." After
numerous appellate decisions apnlying the "irongate" Florida version
of the Unirorm Probate Code, with reluctance,the Florida Suvpreme Court
now seems t0 have made a sharp turn, by construing the 1974 Florida
statute as being no more than “rules of practice" and providing a
*statute of limitations ™ rather than -a “bar.” .

A. B. 2841 now seems o present an opportunity to simplify the
paperwork by cutting down on certain types of "contingent" claims.
3ee draft amendments attached. The Paperwork Reduction Act princirvles
are notably im point.Cleim filing can be reduced in certain areas with-
out putting any substantial additional burden on the personal represent.
ative, in acquiring knowledge of the potentlals.

Amendment Proposed _ ' Brlef Explanation

Sed. 554 (em.) L Makes clear the creditor is
. entitled to any damrges recov—
- erable even though pollcy limit
. is exceeded.

e

Sec. 9000.5 (proposed) - ¥akes filing "directory" as to

Sec. 9357 : general contingent claims for

contribution (etc.)

- Another gection would skip
claim of this type if c¢laim
is filed as to main pending
action.If P, R. knows of main ;
action, the potential of related
¢laims should be assumed.
A similar skip is piovided where |
parties are co oblizors (etc.) o: |
the main oblization for which a
claim was filed. The Borba Farms

" case (Jzn. lgdB)znvolves these

2 e , _ t'
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Ppoposed Section 9000.5
includes 2 provision per-
mittinzy the court to apply
equitable principles , even if
the. rekief is not specifically
provided for.The court in
probate is now a court of gen-
eral jurisdiction (Prob. ¢.
7050) Flexibility is permit-

ted by recoznizing inherent pow-
er. It .probsbly would not be us-

Sec. 9103. Am. . “1) Insert "probate™ before matter
_ there may be different attorneys
2}/he exclusion of a "trade (ete
in this state fair, wording ad-
ded.The exclusion rests upon
guestionable assumrtions, and(2)
.- should be completely removed, '
~as arbitrary und discriminatory,
in the writer's opinion.
3)}weording added that allows
30 day extension.issembling i fa
ation, temnor ry ab.ences, etc.,
make extension power needed.
- 4) VWording added to meske clear
- Sec. 9103 is not intended to be
the sole source of relief power.

Sec. 9355. Am. } . . "~ This is an attempt to state
. _ _ - : . & rule. The preferred wording,
in the writer's opjpion, would
preclude a set of f/these monies
n3ainst the creditor (deductible
is another matter), ans let the
inzurer go witiout statutory
guidance in other respects. Its.
contract preovisgims are not
generally. available and may
vary.The insurer has dusl int-
- erests, includirgz contribution
claims,., and "defending"its "duty

Sec. 9357 (proposed) : It may be frankly conceded that§
) ] - ~ this section will be seen as |
See also supra ; g ' “"too radical" and needs study.

However, it is basically simple .
to understand.lt represents a |
modest attempt to break the 3
strangl2hdld Lfhet_. following
ancient statemen® blindly could
produce. Not only is paper-—
work reduced but the filing of
& claim in (1) znd (2) puts .
the creditor in wh.t may be |
~called the “endangered litigzantg"
class without any real reason. i'

LAY
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Sec. 9358 (Proposed)

a3

C.

9370.

=

[

Y
1

- is8 not included.

This section is a new version
of present rrodb., C. Sec.720.
In the famous Hurlimzn case,
involving an injury not dis-
covered until sfter the claims
period, an appellate court
held the claim "bar" in its
then form constitutional, with
out much ¢iscussion. Some com-

| ment has been m=zde that Sec.

720 was enacted to change the
Hurliman rule. As in the case
of Iearjet (Florida) cited
above, it does not appeal %o
one's sense oI fairness to bar

‘a claim that co0ald not reason-

ably be known iind thzt had noi
"accrued” at decedent's death.
The new version cmits the
cut  off of one year after

~M"acerual” and rroposes a

180 days =fter decedent's deal
cut off. Procedure after the ‘
“notice" could he worked in m;

;:
The smended form provposed by
the Commission and included
in the April text does not
state exissing law.In additior
it includes =2 new creditor re-

. guirement, i. e., that applic-

ation be made for substitutior

_-0f the personal represent tiwvt

within 90 days after reject-.
ion of claim. The last was
added by the Commission at
its March meeting which con-
sidered and did not take af-

firmrtive action on any of I}
the Elmore provosed legislativ |

chsnges ,save a minor one.

The substitution requirement °
is an arbitrsry one and inter-
venes in what are c¢ivil proe- . !
edure matters, The matter is-
one- - for estate administration
not for a claim "bar." The
“condition" wordinz is contral
to Crlifornia casew.These
sreat non claim in a pending |
action as zround for a special]
defense of temnorary zbatemen:
that is waived unless =romotl}!
made. See paze. 5 of attached .

- Sraft sreéndments,tor rreset ﬁ
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