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Third Supplement to Memorandum 88-31 

ns36i 
04/27/88 

Subject: Study L-2009 - AB 2841 (1988 Probate Legis1ation--litigation 
involving decedent) 

Attached is a letter from Garrett H. Elmore suggesting fUrther 

changes in the provisions of AB 2841 relating to litigation involving a 

decedent. Mr. Elmore notes that the Commission's response to his 

earlier comments was disappointing, although some clarifications have 

been made. The present letter includes what is left as to his 

objections to improve the bill and basic procedures. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 

F 



, 
~ co _.n7 r- ':>_,' 
>/<3 JI' t 

GARRElT H. ELMORE 
ATTORNEY AT LAW 727 M1OIlL.EF1E1D ROAD 

REDWOOD OTY. CALFORNIA 94063 
TELEPHONE (415J 343-5047 

Current: P. O. Box 643 
Burlin~ame, CA.94011 

Hon. Elihu Harris 
Author ~"nd ChRir 
,{Oom 6000 
;:;tgte Capitol 
::>acrlUIl'.:mto, CA. 
94814 

April 25, 1988- , 

Re: Opposition to parts of A. 3. 2841- Creditor Claims 

Dear l"r. Harris: 

rhe enclosed proposed amendments (draft form) with backup 

memorandum are being sent to the California Law Revision Com-
- . . ~. 

m~ssion, attention of Mr. DeMoully and Mr. ::>terling. 

, . 

With the exception of my proposed Section 9356 (Arneniment 8), 

I believe this mRterial is directly relevant to the form of your.bill 

Proposed Sction-9356_seems Daterial for a future study.How
ever, the remainder is seriously urged, as a thou,o;htful approach. 

ReSp'ectfully, :;:';'" 
• ~ ~-I- /! . ~j /<-.;. \7'--</,'----_ 

~prrett H. Elmore 

California Law Revision Commission 
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Contact: IJl'lrrett Elmore, Esq .':el • 
P. O. Box 643 4~5-5847 

RE: A. B. 2841,(Harris) 
Burlin~Rme, CA. 940~~ 

Creditor Claims Am. Bill 3-15-88 

Suggested amendments (draft form) 

Amendmen.t 1 

In Probate Code Section 554, subCivision (a), after "estate," insert 

"Coverage" includes sums recoverable from the insurer for fai~ure 

of the insurer to perform its oblig~tions. 

Amendment, 2 

In Probate Calle Section 8964, after "referees.'" insert: 

Sec. 83. Section 9000.5 i~ added to the Probate Cpde, to read;: 

9000.5 (a)'.che provisions of this chapter are directory as 

to each of the following: 

. (1) A claim for c'ontribution, indemnity or reimbursement by 

a person who is or may be claimed to be seconirilty liable, such 

as a surety or guarantor or emp~oyer or princip~, or who is or . , , 

may be claimed·to be a joint tort feasor or a joint obligor, under 

contract or statute,when, at the time of decedent's death, the 

claim is contingent and unl.iquidated and has not been reduced: to 

the form of a specific money demand that is presently due. 

(2) Subject to express or implied statutory requirements to 

the contrary, a CaUse of action or claim for relief that first 

comes into existence because of acts, __ events or transactions 

that occ~ after decedent's death. 

ttl This part does not limit the jurisdiction of the 

court having jurisdiction of the estate to apply equi',,<\bl<l prin

ciples to avoid manifest injustice and extreme hardship. whether 

or not the ~anting of relief is specifically provided for by 

this part; 

; . 



Amendltent • 3 

In Pro.bate Code Section 9001. strike out "Sec.8)" 'and insert: 

Sec. 83.5 
Amendment 4 

"Sec. 83.5" and insert: In Probate Code Section 9002, strike out 
Sec. 85.55. - -_ .. - - -_. -

Amendment ~ 
• I , 

In Probate Code Section 9103; strike out sub paragranh (1) and 

sub paragraph (2) of subdivision (a) and insert: 

(1) Neither the creditor nor the attorney representing 

the cr=ditor in the probate matter had actua1 knowledge of 

the administration of the ~tate within 15 days of the expiration 

of the time provided in Section 9100. 

(2) The claim relates to an action or proceeding pending 

against the decedent at the time of death o~. if no action or 

proceeding is pending. to a cause of action that does not arise 

out of the creditor's 'conduct of a trade. business or profession 

in this state under circumstances that compel an inference of 

actual knowledge of administration of the estate within the 

tiis speciried in sub paragraph (1). 

(3) fhe petition is filed within 30 days after the creditor 

has actual knowledge or, if actua1 knowledge is imputed under 

sub paragraph (2), within )0 days after the date knowledge is 

imputed.'or within such additional time. not exceeding 30 days, 

as the general personal representative or the court, upon petition, 

with or without notice, may allow. 

Amendment 6 

In Probate Code Section 9103. subdivision td) after "payment" 
insert: 

(e) This section is cumulative to other remedies. 

* ? Insert: of the ~inietration of the estate. 
2. _ 
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Amendment 7 

In Probate Code Seetion 9355, strike out subdivison (c) and insert: 

(c) If an insurer defending an action under Section 550 

pays out money for the benefit of the decedent or the estate 

of the decedent after the death of the decedent and claims"the 

right of reimbursement under the insurance contract, the matter 

is one for disposition as an estate administration matter and no 

claim is required. As to sums paid out or expenses ~ncurred prior 

to the decedent's death, the need for and form of claim depends 

upon the circumstances. Except as required by law, amounts claimed 

by the insurer as reimburseable by the insured shall not reduc~ 

the amount of insurance covera~e. 

Amendment 8 

In Probate Code Section· 9356, after "estate" insert:. 

9357. A claim is permitted but notrequired in any of the 

following circumstances: 

(a) When the cause of action or claim for reli~f is used 

solely by. way of set off as provided in Section 431.70 of ·t.he 
v 

Code of Civil Procedure or similar law. 

. , 

(b) When the cause of action or claim for relief is asserted 

by 
- - __ .L~ __ 

answer or cross com~laint in an action brought by the decedent 

or the estate and relates to the same transaction, occurrence or 

series of occurences as the cause of action '~:hich is alleged 

ift the complaint. 
I 

~<,.c) When. the cause of action or claim for relief is one 
.. ' .. 

for contribution, indemnity or reimbursement with respect to 

the underlying liability ~issues in an action or proceeding pending 
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Ft decedent's death ~nd a cluim on the li~bility issues in 

the actioon or proceeding is timely tiled by the plein tiff or 

~.nother party. . , 
(d) When the cause of action or claim for relief is one 

for contribution, indemnity or reimbursement ~~th respect to a 

contract or statutory obli~ations on which the creditor and deced

ent are co-obli~ors or on which th~ liability of the creditor is 

secondary, as between the creditor and the decedent, and a claim 

on the obli,ation is timely'filed by the obligee or other person 

holding the obli~ation. 

A.I!Fndment 9 

In Probqte Code Section 9357, in the April text, after "filed." 

insert: .. <. 
9358. Except as otherwise recuired by statute, a claim 

is not recouired for alle:;ed damages for injuries to, or death 

of a person, for which no action is pending at decedent's death, 

when, during the entire clai. period, the creditor did not, and 
, 

in the exercise of reasonable diligence diligence could not, know 

of the injury or death, and the cause of action or claim for relief 

was not an accrued, cause of action or accrued claim for relief. 

"Ii thin 30 days after discovery of the cause of action or cl.aim 

for relief the'creditor shall give written notice to the general 

pers~nal representative or, if none, such persons as the court·may 
.. 

design:~te. ~~ .~: .• ,. 'rhe notice shall be entitled Special Notice of 

Claim 'lOd shall state the claim in reasonable detail.'rhe matter 

shall t:,ereafter be handled as a matter arising after the death 

of the decedent. as to which the clqims procedure does not app~y. 
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~~ ~::~o~f' ~;v.p:.~~e!.~~~f,~~~r ;'!:;!~ . section must 'be commence.d wi thin i . 
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Probate Code Section 9370. (ns per April Bill text~·~rike out 

Section 9370~d insert: 

9370. (a) An action or proceeding pending against the '., 

decedent at the time of death may be continued against the 

decedent's personal representative, if it survive, upon condition that 

{~) A claim shall be filed as in other cases. 

(2) 'Iii thin three oonths after notice of rej ection of 

claim or notice of formals~ggestion of fact of death .• in the 

action or proceeding, vhichever is earlier, the plaintiff applies 

to the court in which the action or proceeding is ~ending for an 

order to substitute the p'ersonal representative as a party. 

(b) No recovery shall be allowed a~ainst decedent~s estate 

unl~ss proof is made of the filing of ~he claim. 

(c) The personal repres.mtative may apply to the court 

h~v·.ng jurisdiction of the action or proceeding for an order of 

tem~orary abatement upon the ground that (1) no claim has been 

file d, or (2) a claim has been filed but 'h,,,.s not been rejected, or

(3) epp!ication has not been made for subatitution, or 4) any O~ler 

ground warranting temporary abatement. 
(d) The requirements of this section are w~ived by failure' 

tp plead non compli~nce as an:~ ..l.ffirmative defense of tempore:r:yt. 

i 
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abater.lent in the trial court. l 

Alternative 
9370 ••••••• 
In subdivision (a), s1;rike out "first'" ill 3ub ;:'.~~3.gr:l.pl: (l) 
St,ike out sub llaragraph (2) 
Strike out "all" and insert "both" in subdivision (a) 
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- Contact.: Garrett· S. Elmore, Esq. 
P.O. Box 643 
Burling~e, CA. 94011 
'rel. 415-343-5047 
April 24, 1988 

Re: A. B. 2841 (Harris)- Creditor Claim Part 
• 

aemainin<; Criticisms And Ex:olanation of SUI!;'5ested .~endments . 

~he writer's views,as an individual attorney trying to act ~ro 
bono, were expressed in a diffuse statement, copy to the LRC. 

At the ii:arch 2 Assembly Judiciary hearin~, the writer spoke very 
briefly in opposition, particulary expressin~ concern about loss 
01' con tri bu tion and indemnity ril?;hts under the new Claims st?.tutes. 

fne LaC res~onse to the writer's diffuse statement was disappointing. 
However, clarifications in drpfting are understood to have. been 

aade.'lihat is left,as to the writer's objections to improve the bill 
and b-.sic crocedures, appears in this".~.emorandum and attached draft 
amendments. . 

Whetaer groups that seem to have a direct interest such as trial 
lawyers, lenders and collec~ion agenCies, would a~ee or disagree is 
known. 

Hfirmative 

'rhis part of 
a very desirable 
pinlS provisiOns, 
of s'tatement. 

Ne~"tive 

POINTS AiD SUG(;ESTED UfJ?.ttOVEldENTS 

.. 
A. B. 2841 in its expect.ed 

chanl?;e, on the whole. 'i'he 
organi_es the new material 

April form represents 
LRC form removes overlap
well, and brings clarity 

.t-'resent Probate Code Section 720, relating to dalllr',ges for injuries 
to person or wron~ful death, should not be repealed as proposed, with
out belimgretained in a less broad form. 

'rhe procedure being proposed (April text) as to pending _actions 
(see new Sec. 9370) has prOVisions that unfairly burden plaintiffs 
in pendin<r civil actions such for example as provisions that "stay'" 
the civil action (which may be on the eve of trial) until the plaintiff 
"first" files a claim, the personal representative lSoes through the 
{:laim and a',proves or rejects, and a limited time substitution is made. 

* 
1teferences are to code sections per lIIarch 15 bill text.The- April 
amended form is not avail:->ble to the writer yet. 

" .,-
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----
section 9000 enl'!.cted in 1987 as part of LRC work is a new 

broad "claims" defiittion. It is integral to underst,mdi~ how 
the new claim procedure will work. 

Unless it is clarified and unless the court's power to treat 
sOlie claims as arisin~ after death (not subject to claim) is re
tained,the whole subject will remain a courtroom battle ground, in 
my opinion, for years to come. Litigation is expensive as well as 
a consumer of juaicial resources. A few code sections can avoid much 
of it. in ,.he writer's opinion. 

'the specific area of ambiguity is what is a "conilinl!:ent" claim. 
that will be "barred~ unless timely filed. As illUstrated by the 
well knovm Learjet case in Florida, contribution and indemnity claims 
can be barred even though there seemed no occasion for their filin~ 
and even though the claimant may not have known his product was in-
vol%d in an accident. ______ _ 

·the amendments here offered are intended to provide a proper 
balance between creditor and heir interests. 'l'here seems some jud
icial sU'flport for the writer's concern over "irongr->te laws." After 
nur:lerous appellRte decisions apnlying the "irongate" Florida version 
of the Uniform ProbatE Code, with reluctance,the Florida Sunreme Co~. 
no~ seems to have made a sharp turn, by construing the 1974 Florida 
statute as being no more than "rules of practice" and providing a 
"statute of limitations II. ·rather than 'S "bar." --_ ... _--

A. B. 2841 now seems to present an opportunity to simplify the 
paperwork by cuttin.~ dovm on certain types of "contingent" claims. 
:lee draft amendments attached. ·rhe Paperwork Reduction Act princiules 
P.re notably in point. Claim filing can be reduced in certain areas with
out putting any substantial additional burden on the personal represent· f 
ative, in acquiring knowledge of the potentials. 

Amendment Proposed 

~ed. 554 (am.) 

Sec. 9000.5 (proposed) 
Sec. 9357 It 

2 •. 
• 

Brief Explanation 
Makes clear the creditor is 
entitled to any damf'.ges recov
erable even though policy limit 
is exceeded. 

EA.lces fili~ "directory" as to 
general contingent claims for 
contribut~on (etc.) 

. Another section would skip 
claim of this type if claim 

, 
. , 

is filed as to main pending 
action.If P. R. knows of main 
action', the potential '01' related 
claims should be assumed. 
A similar skit! is p.ovided where 
parti ~s are co obligors (etc.) 0: 
ahe main obli.~ation for which a 
claim was filed. 'rhe Borba Farms 
case (J;;;n.19S8) involves these 

.. f.2ft~,: t 
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Sec. 9103. Am. 

Sec. 9355. Am. 

Sec. 9357 (proposed) 

See also supra 

" • 

Pooposed Section 9000.5 
inclUdes a prov~s~on per
mitting the court to apply 
equitable principles, evenif 
the,rg~ief is not specifically 
provided for.The court in 
probate is now a court of gen
eral jurisdiction (Prob. O. 
7050) Flexibility is permit-
ted by recognizing inherent pow
er. It .prob",bly would not be us~ 

-l) Insert "probate" before matter 
there may be different attorneys 
2~Jthe exclusion of a "trade (etc 
in this state fair, wordin.~ ad
ded.'rhe excLlsion rests upon 
questionable assumptions, and(2) 
should be completely removed, 

'. as arbitrary and discriminatory, 
in the ~riter's opinion. 

3hn ording added that allows 
30 day extension.As~embling i fQ 
ation, temlJor .. ry abcences, etc., 
make extension power needed. 

4) Wording added to make clear 
Sec. 9103 is not intended to be 
the sole source of relief power • 

. .... -

rhis is an attempt to state 
a rule. fhe preferred wordi~g, 
in the 'i,'ri ter' s op~¢on, would 
preclude a set. off/tilese monies 
p~ainst the creditor (deductiblE 
.... 9 another matter), an" let the 
in3ur~r go wi ti!O'.lt statutory 
~lid~nce in other respects. Its 
contract pr(,.,riSsi·1/tS are not 
generally. available and may 
vary. The insurer has dua.l int
erests, includir..g contribution 
Claims,. and "def<mding"its "duty 

It may be i'rankly conceded that' 
this section will be seen as 
"too radical" and needs study. 
However, it is basically simple, 
to understand.It represents a 
modest attempt to break the 
stranglehold .... fhFt_. following 
ancient statemen~ blindly could 
produce. Not o~ly is paper
work reduced but the filing of 
a claim in (1) and (2) puts 
the creditor in wh .. t may be 
called the "endan<?;ered litigant" 
class without any real reason. t 

~ 
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~ec. 9358 (~rop~sed) 

~,'c. 9370. <'JD. . . 
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'rhis section is anew version 
of present ~rob. C. Sec.720. 
In th~ famous Hurliman case, 
involvin~ an injury not dis
covered until pfter the claimf 
pE,riod, an appellete court 
held the claim "bpr" ·in its 
then font. consti tutl.onal, wi ti 
out much o.iscussion. SOme com
ment has been made that Sec. 
720 was enacted to ch~nge the 
Hurliman rule. As in the case 
of Learjet (Florida) cited ' 
above, it does not appeal to 
one's sense of fairness to bal 
a claim that cO:.tld not reason. 
ably be known rmd thEt had nol 
"accrued" at decedent's death. 
lhe new version omits the 
cut' off of one year after 
"accrual" and T'rOlloses a 
180 days ?fter decedent's dea1 
cut off. Procedure after the 
"notice" could be worked in O~' 
is not included. 

·rhe pmended form proposed by 
the Commission nnd included 
in the Anril text does not 
s~ate exis"ing law.In additiol 
it includes a new creditor re
Quirement, i. e., that applic· 
ation be made for substitutiol 
of the personal represent ,tivi 
vii thin 90 days after rej ect-, 
ion of clp..im.rhe last was 
added by the Commission at 
its tlJarch meeting which con
sidered ~nd did not take af
'firm<"tive action on any of 
the Elmore nronosed legislati' 
ch',n,ges , save a minor one.' ; 
l'he substitution requirement -. 
is an arbitr~ry one and inte~ 
venes in what are civil proc
edure matters. 'rile matter is -
one· for estate administration 
not for a claim "bar." 'rhe 
"condi tion" \Vordin~ is contral 
to California cases. 'rhese 
';rl,at non claim in a pending 
action as <~'Jund for a specia] 
defense of temnorary 2ba~emen1 
that is "..ai ved unless1romotl.' 
made. See PP"<,e5. of att:".cned 
dr'?ft ::>rendment~, I'or r,T'?!" I"·t ; 
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